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0A8ES 

ARGUED AND DBTERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



WATSON V. ASBURY PAHK & B. ST. RY. CO. et aL 

(Circuit Court, D. New Jersey. March 19, 1896.) 

Rbuoval ov Causes— Separable Controvbrst. 

One W., a citizen of New Jersey, brought a suit in a court of that state 
against a rallway company Incorporated by that state, and agalnst its offl- 
cers and directors, to liave the railway company declared Insolvent, and a 
recelver ^^ppointed, under a state statute. About the same time one V., a 
citizen of New Yorli, and trustée under a mortgage of the railroad, took 
possession of the road under the provisions of the mortgage. Thereupon 
ne was made a party to the suit brought by W., and removed the cause to 
the fédéral court, on the ground that there was a separable controversy 
between complainant and himself. Complalnant moved to remand. Held, 
that there was no such separable controversy, and that the suit should be 
remanded. 

W. H. Vredenburgh, John E. Lanning, and Acton 0. Hartshorne, 
for the motion. 
Arthur Dudley Vinton and W. B. Guild, opposed. 

GREEN, District Judge. This suit was originally begun in the 
court of chancery of the state of New Jersey. Its object, among 
others, was to hâve the Asbury Park & Belmar Street-Eailway Com- 
pany decreed to be an insolvent corporation, and to hâve appointed 
therefor a receiver, under the provisions of the act of the state of New 
Jersey concerning insolvent corporations. As was necessary, the 
railway company and its offlcers and directors were made parties de- 
fendant to the suit. The railway company is a corporation of the 
state of New Jersey, and the other original défendants, as well as 
the complainant, are also citizens of New Jersey. About the time 
of the filing of this bill of complaint, one Adrian Vanderveer, who 
is the trustée for certain bondholders of the railway company, under 
an indenture of mortgage made by the company to secure the said 
bonds, pursuant to its terms and conditions, entered upon and took 
possession of ail the mortgaged premises and property, and is now 
in actual possession thereof, and is operating the railway. Upon 
learning of this the complainant obtained leave to amend the bill 
r.73F.no.l— 1 
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of complaint by making Mr. Vanderveer a party défendant. And 
Mr. Vanderveer, in response to a formai notice, caused his appear- 
ance in the action to be entered. No amendment was made to the 
prayer of the bill for relief, and the only part of the pending contro- 
versy which can possibly affect Mr. Vanderveer, as trustée, is that 
which seeks a decree of insolvency against the railway company, 
and the appointment of a receiver. Mr. Vanderveer is a citizen of 
New York, and, under the third clause of the second section of the 
removal act of 1887, has removed the cause from th£ court of chan- 
cery of New Jersey to this court. A motion is now made on behalf 
of the complainant to remand the cause to that court. The justifi- 
cation for the removal of a cause from a state tO a fédéral court 
under this section of the removal act is found solely in the fact that 
in the cause there exists a controversy separable in its nature from 
other controversies involved, which is wholly between citizens of 
différent states, and which can be fully determined as between 
them. This présupposes that there must be more than one contro- 
versy in the same suit, one of which is between the complainant and 
the défendant, only, who seeks to remove, and who is a citizen of a 
state other than the one in which the suit is brought, and that to 
the final détermination of that separate controversy the other défend- 
ants are not necessary parties. Barney v. Latham, 103 U. S. 205. 
Or, as was said by the suprême court in Fraser v. Jennison, 106 
U. S. 191, 1 Sup. et. 171, "to entitle a party to removal under this 
clause, there must exist in the suit a separate and distinct cause of 
action, on which a separate and distinct suit might properly hâve 
been brought, and complète relief afEorded as to such cause of ac- 
tion, with ail the parties on one side of that controversy citizens of 
différent states from those on the other." Applying this test, it is 
clear that this cause has been improperly removed. Mr. Vander- 
veer, at whose instance the removal was made, is solely interested 
in the question of the actual possession of the mortgaged premises. 
A receiver has been asked for by the complainant, and if that pray- 
er be granted the possession of the trustée may be threatened. But 
to such an application for a receiver the railroad company is a 
necessary party. No decree for a receiver, as against that company, 
could be made by this or any other court without its présence in 
court. Such decree in this cause dépends largely, if not entirely, 
on the alleged insolvency of the railway company, and upon that 
issue the company is entitled to be heard. Otherwise the proceed- 
ings would be open to the objection that the company had been de- 
prived of its property and rights without due process of law. It is 
apparent, therefore, that this controversy, in which Mr. Vanderveer 
is interested, likewise deeply and necessarily concerns the railroad 
company, and it must be a party to its final détermination. But 
the railway company is a citizen of New Jersey, and its antagonist, 
the complainant, is, as well, a citizen of New Jersey. Hence ail the 
parties on one side of the controversy are not citizens of différent 
states from those on the other, and it is apparent that the state of 
facts has not arisen which is contemplated by the statute as justify- 
ing a removal. Let the cause be remanded. 



CE0S3 V. EVANS. 3 

CROSS et al. v. EVANS. 

(Circuit Court of Appeals, Pifth Circuit. May 4, 1805.) 

No. 15,891. 

1. REMovAr. op Causes— Diverse Citizekshfp— New Parties. 

An action brouglit in a state court, against fédéral railroad receivers, to 
recover damages for personal injuries occasioned while they were oper- 
ating the road, was removed by them to the circuit court for the Eastern 
district of Texas, on the ground of diverse citizensliip. Thereafter, by 
order of the appolnting court, the railroad property was transferred by the 
receivers to a new corporation organized under the laws of Texas, the 
court reserving jurisdlction over the litigation for the purpose of enforcing 
existing claims against the receivers and the railroad property. The 
plaintiffis then, by amended pleadings, made the Texas corporation a 
party défendant. Qusere: Whether, on thèse facts, the Texas corporation 
was properly made a party défendant. (Question certified to suprême 
court.) 

3. Samb — JrEisDioTiON OF Fedekal Court. 

Qusere: Whether, under such cireumstances, the fédéral court for the 
Eastern district of Texas had jurisdlction and authority to try and dé- 
termine the Issues arising on the record between the plalntitf and the said 
Texas corporation, and give judgment accordingly. (Question certified to 
suprême court.) 

3. JaiiisnioTioN of Circdit Court op Appeals — Reversal op Judgment. 

Qusere: Whether, in case said corporation was improperly made a party, 
and in case the said court had no jurisdiction to try such Issues, — It having 
nevertheless rendered a judgment for money damages against the Texas 
corporation, and discharging the recelver from responslbllity,— the circuit 
court of appeals would hâve jurisdlction and authority, on a writ of error 
sued out jointly by the receivers and the Texas corporation, to reverse such 
judgment in toto, and direct a dlsmissal of the case as against such corpo- 
ration, and award a new trial against the receivers. (Question certified to 
suprême court.) 

4. Same. 

Qusere: Whether, in the case last above stated, if the circuit court of ap- 
peals Is wlthout such Jurisdiction and authority, it would yet hâve author- 
ity to reverse the judgment and remand the cause, wltlï instructions to 
romand the whole cause to the state court, from which It was removed. 

Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Certificate of questions upon which the décision of the suprême 
court of the United States is desired by the circuit court of appeals. 



Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. This cause came on to be heard on the transcript 
of record, showing the foUowing: 

The suit was filed originally in the district court of Wood county, 
Tex., on the 5th day of March, 1891, against George A. Eddy and 
H. C. Cross, receivers of the Missouri, Kansas & Texas Railway, by 
J. M. Evans, to recover damages on account of personal injuries al- 
leged to hâve been inflicted on him on the Ist day of September, 1890, 
while said Cross and Eddy were operating said railway as receivers, 
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under the appointment of the United States circuit court for the 
Northern district of Texas. It was àlleged that plaintifE, at the 
time he was injured, was employed on the Taylor, Bastrop & Hous- 
ton Railway; that their road was a part of the System of the Mis- 
souri, Kansas & Texas Railway, and was operated by the receiver. 
The plaintiiï, in his original pétition, alleged that he received serions 
and permanent injuries; among others, the loss of a leg. He was 
working as a brakeman for said receivers, when a wreck occurred, 
derailing the train, inflicting upon him the injuries because of which 
he brought the suit. It was alleged in said original pétition that 
the wrecking of said train was brought about by the drawhead of 
the flfth or sixth car, or other car in said train of cars, pulling ont 
and dropping down on the track, catching on the ties, and jamming 
the cars back, and throwing them oiï the track and into a creek. It 
was charged that the drawhead was old, détective, out of repair, and 
in no fit condition to serve for the purpose for which it was intended ; 
that by reason of the bad and defective drawhead the wreck oc- 
curred, and plaintiff was injured. This was the only ground of 
négligence alleged in plaintiff's original pleading. On the 20th day 
of April, 1891, Eddy and Cross flled their pétition and bond for 
removal of said case in the district court of Wood county, Tex., on 
the grounds of diverse citizenship, Eddy and Cross alleging that 
they were citizens of Kansas, and on the further ground of fédéral 
question involved; and on the 4th day of May, 1891, the bond was 
approved, the pétition granted, and the cause removed to the United 
States circuit court for the Eastern district of Texas, sitting at 
Tyler. On the 23d day of August, 1892, plaintiff flled his flrst 
amended original pétition, complaining of Eddy and Cross, as 
receivers, and also of the Missouri, Kansas & Texas Railway Com- 
pany incorporated under the laws of Texas, though he did not give it 
its full corporate name. He alleged that since the flling of the suit 
ail properties in the hands of the receivers had passed into the 
hands of the railway company. In this pétition, in addition to the 
grounds of négligence set out in the original pétition, plaintiiï, for 
the flrst time, alleged further grounds of négligence upon the part of 
the receivers, substantially as f ollows : 

"That the track, at the point where the cars were derailed, was out of repair, 
and in an unsafe and dangerous condition. That the rails were old and worn; 
the flsh plates without bolts, and partially unfastened; the spikes which 
should hold the rails in place were loose, and easily turned from their proper 
place; the ties decayed, in a rotten condition, and crumhled to pièces under 
the slightest pressure; the roadbed was soft, uneven, and beaten down so as 
to produce an unsafe track. And that said train of cars upon which plain- 
tiff was riding was overturned by reason of said bad and defective condition 
of said roadbed, ties, fish plates, and rails." 

On the 23d day of August, 1893, plaintiiï flled his second amended 
original pétition, complaining of the receivers and of the Missouri, 
Kansas & Texas Railway of Texas. He alleged the grounds of 
négligence as in his flrst amended original pétition. While the 
railway company is styled in plaintiff's flrst amended original péti- 
tion the "Missouri, Kansas & Texa* Railway Company," it was in 
truth the Missouri, Kansas & Texas Railway Company of Texas of 
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which he was complaining, as the pétition shows, and wliich, as here- 
inafter appears, was the company brought before the court. It 
tiirther appears that on the 16th day of April, the législature of 
the State of Texas enacted a law anthorizing the sale and convey- 
ance of the Missouri, Kansas & Texas Eailway Company's lines of 
railroad, heretofore operated as the property of the Missouri, Kansas 
& Texas Kailway, and to provide for and authorize the sale and 
transfer and conveyance of said lines of railway to, and the purchase 
and opération thereof by, a single corporation, to be incorporated 
under the laws of the state of Texas. This act of the législature 
was pleaded at length. Among other clauses, it contained a pro- 
vision by which the railway purchasing the property of the Missouri, 
Kansas & Texas Railway should be liable for debts and judgments 
against it and its receivers in the same way that the Missouri, Kan- 
sas & Texas Eailway itself would hâve been liable. Under this 
authorization the pleadings and évidence both showed that a cor- 
poration known as the "Missouri, Kansas & Texas Eailway Company 
of Texas" was formed, and about 1891 the lines of railway of the 
Missouri, Kansas & Texas Eailway, including the Taylor, Bastrop & 
Houston Eailway, were duly conveyed to the Texas company. On 
the 14th day of September, 1893, the Missouri, Kansas & Texas Rail- 
way Company of Texas, having been served, flled its original answer. 
It excepted to the maintenance of the suit against it because it ap- 
peared from plaintiiï's pétition that both it and plaintiff were citi- 
zens of the state of Texas, and that, therefore, the court did not 
hâve jurisdiction of the suit, as to it. It also raised the same ques- 
tion by answer in pleading to the merits. This défendant excepted 
to so much of said pétition as sought to recover on account of any 
defects in the rails, ties, or track, because more than one year had 
elapsed between the receiving by plaintiff of his injuries, and the set- 
ting ont of aay cause of action based upon this ground. It further 
pleaded that plaintiiï's injury was caused from accident in no way 
brought about by any négligence of the receivers; that, if there was 
any négligence upon the part of any one, it was upon the part of the 
plaintiff alone. It further pleaded that the drawheads were in good 
condition; that the car handled by it was a foreign car; that it had 
had the drawheads subjected, from time to time, to close inspection; 
and that such inspection failed to show any defect. It further 
pleaded that, if plaintiff had any cause of action, it arose against 
Eddy and Cross while they were operating the Missouri, Kansas & 
Texas Railway as receivers; that about the 9th day of June, 1888, 
in a suit in equity pending in the United States circuit court of 
Kansas, and by ancillary proceedings in the United States circuit 
court for the Northern district of Texas, George A. Eddy and H. G. 
Cross were appointed receivers of the Missouri, Kansas & Texas 
Railway, and ail properties of the railway were turned into their 
hands; that about the Ist day of July, 189], by virtue of an order 
of said United States circuit court, ail property in the hands of said 
receivers was by them turned over to the Missouri, Kansas & Texas 
Eailway Company (not the Missouri, Kansas & Texas Railway Com- 
pany of Texas, but a corporation of that name formed under the 
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lawis of Kansas), and that said George A. Eddy and H. G. Cross were 
then discharged as receivers of said property; that said courts re- 
tained jurisdiction of said properties and of said pending litigation, 
for the purpose of enforcing against said receivers and said property 
such claims as might be presented to and allowed by them ; that it 
was further provided in the orders discharging said receivers that 
ail persons having claims against them by reason of causes of action 
arising during the receivership should présent the same on or before 
the Ist day of January, 1892, and, in event of their failure to do so, 
their rights should cease and détermine. It was further pleaded 
that plaintiff well knew of such orders and decrees, but failed and 
refused to intervene. It further appeared from the pleading that 
Eddy and Cross had been fully and finally discharged as receivers 
on July 17, 1892, and that due notice by publication regarding per- 
sons having claims against the receivers and intervention had been 
given. On the léth of September, 1893, Eddy and Cross adopted 
the answer of the Missouri, Kansas & Texas Eailvs^ay Company of 
Texas, it and they for the first time pleading the discharge of the 
receivers. On the 8th day of January, 1894, the défendants' demur- 
rers, both to the jurisdiction and to the merits, vs'ere overruled. 
The case was tried before a jury, and on the llth day of January, 
1894, resulted in a verdict and judgment for plaintiff, and against the 
Missouri, Kansas & Texas Railway Company of Texas, for |7,500, 
but discharging Cross and Eddy, receivers. A motion was made 
and granted for an extension of time in whlch to prépare motion for 
a new trial and bill of exceptions. A motion for a new trial was 
flled on the 17th day of January, 1894, and was overruled on same 
day. On the 20th day of February, 1894, a bill of exceptions was 
duly âled and approved by the court, being within the time allowed 
by the extension granted by the court. On the 20th day of Febru- 
ary, 1894, writ of error was allowed to Receivers Cross and Eddy, 
and to the Missouri, Kansas & Texas Eailway Company of Texas. 
In the pleadings no allégations were made as to any betterments on 
the road, and in the proof no évidence was oiïered as to thèse. On 
the trial of the case it appeared that Eddy and Cross had been finally 
discharged as rec eivers on the 17th day of June, 1892, and the court 
directed a verdict for them. 
The f ollowing is the assignment of errors for review in this court : 

-Now corne H. C. Cross and George A. Eddy, receivers of the Missouri, Kan- 
sas & Texas Railway Company of Texas, and say that in the record and pro- 
ceedings in this cause there is manifest error, in this, to wit: First. The court 
erred in overruling défendants' gênerai demurrer. Second. The court erred in 
overruling the first spécial exception of the Missouri, Kansas & Texas Railway 
Company of Texas, adopted by Eddy and Cross, to plaintlfC's second amended 
original pétition, because both plaintiff and the Missouri, Kansas & Texas Rail- 
way Company of Texas were citizens of the state of Texas, and the United 
States circuit court for the Eastern district of Texas could not talie cognizance 
of the controversy between plaintiff and said défendant. Third. Af ter inspec- 
tion of the pleadings and record, and hearing the évidence, it appeared to the 
court that plaintiff and the Missouri, Kansas &Texas Railway Company of Tex- 
as were both citizens of the state of Texas, and the court should hâve' declined 
to proceed with the case, and attempt to render a judgment in favor of the 
plaintiff against said railway, because, both being citizens of the same state, 
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this court was wlthout jurisdietion as to the controversy betvveen them; and, it 
appeariiig that the reeeivers had been discharged, said court should hâve dis- 
mi!)sed the case,or,of hisown action should hâve remanded it to the state court 
from which it came. Fourth. The court erred in overruling the second spécial 
exception of the Missouri, Kansas & Texas Railway Company of Texas, adopt- 
ed by Bddy and Cross, to plaintitï'S second amended original pétition, beeause 
an inspection of the pleadings showed that plaintiff received his injuries on 
the Ist day qf Septemhber, 1890, and the first day that any claim was made 
for damages against défendants on account of the defective condition of the 
rails, ties, or ti-aclî, or in any other way than having a defective drawhead, 
was on the 23d day of August, 1892, so that plaintiCE's cause of action was 
clearly barred by the statute of limitations. Fifth. The court erred in refus- 
ing to give the following instructions requested by défendants, 'In this case 
you are instructed to return a verdict for défendants,' beeause: (1) Défendant 
Missouri, Kansas & Texas Railway Company would be liable only in the event 
that the Missouri, Kansas & Texas Railway Company of Texas would be liable; 
and said last-mentioned company would be liable, if at ail, only in case bet- 
terments were made upon the road by the recelvers while it was in their 
hands, and returned to it with such betterments, and there was no pleading 
or évidence whatever of such betterments being made on the road, nor any 
pleadiug nor évidence showing the application of any earnings by the receiv- 
ers to the betterments of the road. (2) The évidence showed that the wrecli 
was caused by reason of a drawhead having pulled ont; that the receivers 
had made a careful and proper inspection, and failed to find any defect in the 
drawhead; and the évidence failed to show any négligence upon the part of 
the receivers, eausing the injury. (3) If plaintiff had a cause of action be- 
eause of the defective condition of the track, the same was barred by the 
statute of limitations. Sixth. The count erred in this paragraph of his 
charge: 'You are instructed that it was the duty of Eddy and Cross, operat- 
ing this road, to furnish the employés a reasonably safe roadbed, and reasona- 
bly safe appliances; and, if the injury occurred to plaintiff in conséquence of 
neglect to do either of thèse two things, he would hâve a cause of action, uu- 
less defeated under the instructions that I hereafter give you,'— beeause there 
was no évidence that any defect in the roadbed had aught to do with bring- 
ing about the injury, but on the contrary the same was shown to hâve been 
caused by a drawhead puUing out, which was a matter of pure accident. 
Seventh. The court erred in the following paragraph of his charge, as here- 
Inafter shown: 'Therefore the only question left for your considération is 
whether the accident was the resuit of a defective traclî. If you believe from 
the évidence that the train was derailed, not in conséquence of the drawhead 
pulling out, but in conséquence of a defective track, plaintiff would be enti- 
tled to recover, unless j'ou believe from the évidence that the gênerai condi- 
tion of the track was known to plaintiff betore he entered the employment of 
the company. If you believe from the évidence that he did know the gên- 
erai condition of the track, or knew it was bad, and voluntarily entered into 
the service of the company, then he would assume the risks incident to such 
condition. If he knew that, he could not recover. If he did not know it, and en- 
tered into the service, and the wreck was caused by that condition of the 
track, he could recover under the measure of damages as I shall hereinafter 
instruct you.' Said charge was erroneous in this: that the évidence clearly 
showed that, even if the track was defective, such defect in no way brought 
about the injury, or the derailment of the train, but that such derailment was 
caused by a drawhead pulling out, and that this drawhead was in proper con- 
dition, and that the défendants, and none of them, were in any way négligent 
concernlng it. Eighth. The court erred in the following charge, as herein- 
after shown: 'And to recapitula te the matter: In your délibérations, déter- 
mine whether the wreck was the resuit of the bad condition of the track. or 
the defective condition of the drawhead. If you find it was caused by a de- 
fective drawhead, find for the défendant. If you find that it was not that, 
but was the resuit of the defective condition of the track, in that case déter- 
mine whether or not défendant used reasonable care to provide a reasonably 
safe roadbed. If you llnd that was done by the défendant, though you flnd 
the accident was caused by a defective track, you will flnd for the défendant. 
If you find that the master did not use that care, and the accident was the 
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resuit of the defective condition of the traclj, plaintiff would be entitled to re- 
cover, unless you flnd tliat he linew that tlie track was in bad condition.' 
Said charge was error, in this: that the évidence clearly showed that the track, 
If defective, in no vyay caused the derailment of the train, or brought about 
the Injury, but that the same was caused by means of the drawhead pulUng^ 
eut, and that, as to thls, défendants and none of them were in any way guilty 
of négligence. Ninth. The court, after having refused a peremptory instruc- 
tion to flnd for the défendants, and having charged the jury as above shown, 
erred in refusing to glve the followlng charge asked by défendants: 'In thls 
case, it appearlng that no claim of négligence, as to a bad track, was made un- 
til more than one year after plaintiff received hls injuries, and that the only 
claim of liabllity agalnst the défendants Eddy and Cross was on account of a 
defective drawhead and appliances, you are therefore to eliminate from your 
considération ail testimony as to the condition of the track; and though you 
should flnd said track to hâve been In bad condition, and the wrecK caused 
thereby, you cannot therefore flnd for plaintifC,'— because it clearly appeared 
from the évidence that plaintiff received hls injuries on the Ist day of Sep- 
tember, 1890; that in hls original pétition, flled within one year, his only 
claim of a cause of action agalnst défendants was ou account of an alleged 
defect in the drawhead, and its pulling ont and striking the track; that he 
made no claim on account of any defect in the track until the 23d day of Au- 
gust, 1892, more than one year after his injury, and the accrual of hls right 
of action; and that, therefore, hls cause of action because of any defect in the 
track was barred by the statute of limitations. Tenth. There was error in 
this: Because in this case it appears from the record that the judgment was 
given for the plaintiff, J. M. Evans, whereas, by the laws of the land, and 
under the facts in the case, it should bave been given for défendants. Where- 
fore défendants pray that the judgment aforesaid may be reversed, annuUed, 
and held for naught, and that they may be restored to ail the rights and things 
they hâve lost by reason thereof." 

Ail of the questions presented by the assignment of errors were 
duly made in the circuit court, and the adverse rulings thereon are 
duly shown by exceptions made and saved on the trial. 

Whereupon, the court desiring the instructions of the honorable 
the suprême court of the United States for the proper décision of 
the questions arising herein, it is hereby ordered that the following 
questions and propositions of law be certifled to the honorable the 
suprême court of the United States, in accordance with the provi- 
sions of section 6 of the act entitled "An act to establish circuit 
courts of appeals and deâne and regulate, in certain cases the juris- 
diction of the circuit courts of the United States, and for other pur- 
poses," approved March 3, 1891, to wit: 

1. Under the facts of the case, as shown by the pleadings and here- 
inbefore recited, was the Missouri, Kansas & Texas Railway Com- 
pany of Texas properly made a co-defendant with the receivers, Cross 
and Eddy? 

2. Under the facts of the case, as shown by the pleadings and here- 
inbefore recited, had the circuit court of the United States for the 
Eastern district of Texas jurisdiction and authority to try and dé- 
termine the issues arising on the record between the plaintiff, Ev- 
ans, and the défendant the Missouri, Kansas & Texas Railway Com- 
pany of Texas, and give judgment accordingly? 

3. If the first and second questions, or either of them, shall be an- 
swered in the négative, has this court, under the writ of error jointly 
sued ont by the receivers, Cross and Eddy, and the Missouri, Kan- 
sas & Texas Eailway Company of Texas, jurisdiction and authority 
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to reverse in toto the judgment of the circuit court, and direct a dis- 
uiissal of tlie case as against the Missouri, Kansas & Texas Eail- 
way Company of Texas, and award a new trial as against Eddy and 
L'ross, receivers? 

4. In case tliis court is witliout authority to reverse the judgment 
of the circuit court in favor of Cross and Eddy, receivers, the same 
not having been complained of by the défendant in error, and in 
case the first two questions herein certifled shall be answered in 
the négative, has this court authority to reverse the judgment of the 
circuit court, and remand the cause, with instructions to remand the 
M'hole cause back to the state court from which it v^'as originally 
removed? 

It is further ordered tliat certifled copies of the printed record 
and briefs on flle in this case be transmitted, with this certiflcate, to 
the honorable the suprême court of the United States. 



CARVER et al. v. JARVIS-CONKLIN MORTGAGE TRUST CO. et al. 
(Circuit Court, E. D. Tennessee, S. D. March 3, 1896.) 

1. Equity— Bill to Enjoin Fokeclosure Sale— Fraud. 

A cross bill in a state court to foreclose a mortgage was dismissed, but, 
on appeal, the state suprême court reversée! the decree, entered a decree of 
foreclosure, and appointed its own clerk to make the sale. Thereupon the 
mortgagors flled in the state court, vvhose decree was reversed, a bill to 
enjoin the clerk from making the sale, alleging fraud in the foreclosure 
decree. HeM, that this was not an original bill in the nature of a bill of re- 
view, nor was the suit in any sensé a mère continuance of the former suit, 
but, on the contrarj', was an independent original suit. 

2. Equity Jurisdictiox — Relief aoainst Feaudulent Decree. 

Where an appellate court, after reversing a decree, itself enters a de- 
cree flnally disposing of the case, and appoints its own offlcer to exécute 
the same, it is still within the Jurisdiction of the court below to entertain 
an original suit to enjoin the exécution of the appellate court's decree, on 
the ground of fraud in procuring it. 

3. Removal, dp Causes— Fédéral Jurisdiction. 

A fédéral circuit court, in a case otherwise within its jurisdiction, may 
take cognizance, on removal, of a suit brought in a state court, to impeaeh 
for fraud a decree rendered In the suprême court of the state. 

4. Same — Diverse Citizenship — Formal Parties. 

In a suit to impeaeh for fraud a decree of a state suprême court, a défend- 
ant who was not a party to that decree, because he had been dropped from 
the case, as having no interest in it, before it reaehed the suprême court, is 
to be regarded as a mère formai party, whose présence will not defeat a 
removal, although he is a citizen of the same state with complainant. 

5. Same. 

In a suit to impeaeh for fraud a decree of a state court, and to enjoin the 
officer appointed to exécute it, the fact that he is a citizen of the same state 
with complainant will not prevent a removal of the cause; for he is a mère 
formai party, having no interest in the suit. 

This was a suit in equity, brought in a state court of Tennessee, 
by Sarah E. Carver and another, against the Jarvis-Conklin Mort- 
gage Trust Company and others, to enjoin, on the ground of fraud, 
the exécution of a foreclosure decree rendered by the suprême court 
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of Tennessee, on an appeal. Tlie cause was remôred fey défendants 
to this court, and complainants hâve now moved ta remand it. 

Shepherd & Frierson, for complainants. 
Brown & Spurlock, for défendants. 

SEVEKENS, District Judge. Tlie grounds on wliicli tliis motion 
is founded by counsel for complainants are: 

First. Because this court lias not jurisdiction of the subject- 
matter of the case. It is urged that the case is of sucli a cliarac- 
ter that the court could not take original jurisdiction of it if it had 
been commenced hère, and therefore it may not take jurisdiction by 
removal from the state court. The conclusion is souiid if the prem- 
ises are. To détermine whether they are so it is necessary to take 
into view an outline of the bill. It appears froiii that, that tlie 
complainants, who are husband and wife, made a loau of money from 
the lirst-named défendant, and executed their bond to it for the 
pajTnent of the same. To secure the payment of the money accord- 
ing to the terms of the bond, they executed a deed of trust of cer- 
tain real estate in the city of Chattanooga, Tenu., to Samuel M. Jar- 
vis, with a proviso that, in case of his death, absence, disability, or 
refusai to act, Stanley L. Conklin sliould succeed iu the Trust, oi-, 
in case of his disability, either Jarvis or Conklin miglit appoint 
a trustée. For some reason, not disclosed by the bill, Jarvis 
appointed one W. A. Smith to act as trustée under the mort- 
gage. It is stated in the bill that this appointment was illégal and 
void, because the conditions upon which tlie power to make such 
appointment had not occurred. The spécial facts pertinent to this 
allégation are not stated. Default in payment having been made, 
Smith was proceeding to foreclose and sell under the deed of trust. 
Thereupon the complainants âled their bill in the state court of Ten- 
nessee against the above-named trust company, Jarvis, Conklin, and 
Smith, to enjoin the sale. The grounds on which that bill was 
flled were not stated in the présent bill. The trust company and 
Smith answered; Conklin and Jarvis did not. The trust company 
filed a cross bill against the complainants, and none others, for the 
purpose, as is to be inferred, though not expressly stated, of fore- 
closing the mortgage. The complainants disniissed their original 
bill, and the litigation was continued upon the issues on the cross 
bill. The défendants in the cross bill (the complainants hère) ob- 
tained a decree dismissing the cross bill, and the trust company ap- 
pealed to the suprême court of the state, where the decree of the 
court below was reversed, and a decree entered for the foreclosure 
of the trust deed ; ^ and McMillan, the clerk of that court, was ap- 
pointed to make sale of the property to satisfy the complainants' 
debt. He was proceeding to make the sale when the complainants 
flled this bill in the same original state court to enjoin that sale. In 
their bill they characterize it as an "original bill, in the nature of a 
bill of review, to impeach, and set aside said former decree, for 

1 No opinion. 
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fraud." In the brief of the complainants' counsel upon this motion, 
it is said: "The complaint is of irregularity alleged to hâve oc- 
curred in the course of a proceeding in the state court, and the prayer 
is to enjoin the exécution of a decree in the suprême court, and to 
set aside and reverse the decree." The parties made défendants by 
the bill are the trust company, Jarvis, Conklin, Smith, McMillan, 
and certain persons alleged to hâve been appointed receivers of the 
trust company in some circuit court of the United States, in some 
state other than Tennessee, but in vrhat state or in what suit is not 
stated. The facts constituting the alleged fraud of the trust com- 
pany in procuring the decree in the suprême court of the state, and 
such further facts as show the rights and interests of the complain- 
ants in the subject-matter of the suit entitling them to file their 
bill, are stated in the détail. The complainants are citizens of 
Tennessee. The défendants are citizens of other states, excepting 
Smith and McMillan, who are citizens of Tennessee. The défend- 
ant Smith appeared, and answered that he was acting as agent, with 
no interest in the subject-matter, and admitting that his appoint- 
ment as trustée was illégal and void. Thereupon the défendants 
other than Smith and McMillan âled their pétition in the state court 
for a removal of the cause into the United States circuit court for 
the proper district, and âled also a proper bond. The suit was re- 
moved in due form. 

It is contended in support of the motion that this suit is to be 
treated as a mère continuance of the former suit, and, in substance 
and effect, a part of it, and not an independent original suit; and the 
cases of Jackson v.Gould,74 Me. 564: Eanlett v. Lead Co., 30 La. Ann. 
56; Manufacturing Co v. Sprague, 76 Me. 53; Mr. Justice Brown, in 
Wolcott V. Mining Co., 34 Fed. 821; Johnson v. Waters, 111 U. 
S. 640, 4 Sup. et. 619; Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 
977; American Ass'n v. Hurst, 7 G. C. A. 602, 59 Fed. 1; and Dill. 
Rem. Causes, § 70, — are cited to show that in a proceeding which is a 
mère graft upon the principal litigation, or a continuance of it, 
having a thread of vital connection with the main case pending in a 
state court, a fédéral court has no jurisdiction to interfère by taking 
cognizance of it. That doctrine is admitted, but, in my opinion^ 
this is not such a case. There is no remittitur of the flrst suit from 
the suprême court of Tennessee to the court of flrst instance for 
the purpose of further proceedings. The suprême court entered a 
flnal decree, and appointed its own officiai to exécute it. The origi- 
nal court had entirely lost control of the case. It was no longer 
pending there. It had no power to review the decree. The only place 
where that could be done, if at ail, was in the court which had ren- 
dered it. Hurt v. Long, 90 Tenu. 448, 16 S. W. 968. The only 
possible aspect of this bill upon which the state court had author- 
ity to entertain it was that of an original bill to impeach the decree 
of the suprême court for fraud in the party who obtained it. In 
such case there is no review, in the proper sensé of the word, of the 
former proceeding. The decree in the new suit opérâtes upon the 
conscience of the party who obtained the former decree, and pre- 
vents him from taking any fruit from the decree he has fraudu- 
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lently induced the court to make in his favor. It does not undo the 
decree. That stands unreversed, and there is no meddling with it. 
Undoubtedly, the state court in which this bill was filed had au- 
thority to entertain it. Nor can there be any doubt that the proper 
circuit court of the United States, having jurisdiction in other re- 
spects, would be compétent to entertain such a suit. It does not 
matter in what court the fraudaient decree or judgment has been 
obtained, whether state or fédéral; suit may be brought in either 
of such courts to impeach it, provided, always, the suit is in other 
respects within its jurisdiction. Barrow v. Hunton, 99 U. S. 80; 
Johnson v. Waters, 111 U. S. 640, 4 Sup. Ct. 619; Marshall v. Holmes, 
141 U. S. 589, 12 Sup. Ct. 62. The suit was therefore such a one 
as might properly be removed. 

The second ground for the motion is that défendants Smith and 
McMillan were citizens of Tennessee, of which state the complain- 
ants are also citizens, and that for that reason the case should not 
be removed. As to Smith, it is to be observed that he was not a 
party to the decree sought to be impeached. He had been dropped 
ont of the case before it reached the suprême court. He acquired 
nothing by the decree, and was deprived of nothing by it. He had 
no standing upon it to litigate with the complainants the question 
whether it was fraudulent or not. And the bill allèges the nullity 
of his appointment, and fails to show that he is asserting, or threat- 
ens to assert, any right or interest in the subject-matter of this liti- 
gation. It is not expressly stated, but it is necessarily implied, 
that the suprême court of the state held that, in the circumstances 
of the case, Smith was not a necessary party to the foreclosure of 
the trust deed. The object of this bill is to nullify the decree by 
disabling the party from enforcing it, and, by conséquence, enjoin 
the sale. By granting such relief or réfusing it, Smith will not be 
aflected. If his présence in this litigation is proper at ail, he must 
be regarded as a merely formai party. In regard to McMillan, it 
appears that he is the offlcer whom the suprême court designated 
to make the sale. He has no interest in the subject-matter of the 
controversy, and is simply the légal functionary provided by the 
court to exécute its decree. The court whose offlcer he is has no 
interest in its decrees, nor in their exécution, further than the mère 
oflicial duty to see to it that the party shall be accorded his lawful 
remedy, if he pur sues it. It is a well-established rule that in such 
a case the offlcer is a formai party, and; some of the décisions are to 
the efEect that he should not be enjoined as a party at ail. Mont- 
gomery v. Whitworth, 1 Tenn. Ch. 175, and the Tennessee cases 
there cited; Buckner v. Abrahams, 3 Tenn. Ch. 346; Blanton v. Hall, 
2 Heisk. 424; Sioux City & D. M. Ry. Co. v. Chicago, M. & St. P. 
Ry. Co., 27 Fed. 770. No stress is laid upon the fact that Smith 
has answered the bill. Neither Smith nor McMillan having any lé- 
gal interest in the suit or the decree which may be rendered there- 
in, their présence in the record would not aiîect the right of the 
real parties to reniove the suit. Browne v. Strode, 5 Cranch, 303; 
Wormley v. Wormley, 8 Wheat. 421; Wood v. Davis, 18 How. 467; 
Bacon v Rives, 106 U. S. 99, 1 Sup. Ct. 3; New York Const. Co. v. 
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Simon, 53 Fed. 1, 4; Shattuck t. Insurance Co., 7 C. 0. A. 386, 58 
Fed. 609. 

Neither of the grounds taken for the motion being tenable, it must 
be overruled. It is so ordered. 



BRIGEL et al. v. TUG RIVER COAL & SALT CO. 
(Circuit Court, D. Kentucky. February 29, 1806.) 

L Fedbhal Jukisdiction— Diverse Citizenship — Commekcement op Suit — 
Amendmekts. 

Diverse citizenship, to give jurisdiction, must exist at the commencement 
of the suit; and, if it exist then, subséquent changes are immaterial. Even 
if the allégations of the bill fail, in other respects, to state a case within 
the jurisdiction, and amendmenls are subsequently made which obvlate 
thèse objections, the suit will still be deemed to hâve commenced with 
the original proceedings, and the court will hâve jurisdiction, although one 
of the complainants, before the amendments, became a citizen of the same 
State with défendant. 

8. Appeal — CosTs — Ihtekpiietatidn op Mandate — Judgmbmt against Trus- 
tées. 

Where a judgment for complainants, who sued solely as trustées, was re- 
versed, and the mandate directed that the costs of the appeal should be di- 
vlded, "appellaut to recover costs in the court below," held, that the ap- 
pellate court was to be understood as intending that the judgment for costs 
should be against the appellees as trustées, and not as individuals. 

Tliis was a bill by Léo A. Brigel and Logan C. Murrey, trustées, 
against the Tug River Coal & Sait Company, the Kentucky & Cin- 
cinnati Natural Gas & Fuel Company, and several individuals, to 
foreclose a mortgage, and for other relief. The défendant the Tug 
Eiver Coal & Sait Company was the mortgagor, and the other parties 
were made défendants because they, as judgment creditors or other- 
wise, claimed an interest in the property; the object being to sell a 
perfect title by cutting ofE ail adverse rights and liens, and settling 
ail questions of priority in the proceeds of sale. The suit resulted 
in a decree for complainants. On appeal to the circuit court of ap- 
peals the decree was reversed because it did not appear that ail the 
défendants were citizens of diiïerent states from complainants, the 
court reserving the right to complainants to apply for leave to amend 
the bill so as to show a case within the jurisdiction. 14 C. C. A. 577, 67 
Fed. 625. On the return of the case to this court, complainants ac- 
cordingly amended their bill by dropping ail the parties défendant 
except the n?ortgagor the Tug Eiver Coal & Sait Company, as more 
fully appears in the opinion below. 

Hollister & Hollister, and Walter A. De Camp, for complainants. 
Thos. F. Hargis, and Baxter & Hutchison, for défendant. 

BARR, District Judge. The court bas heretofore, in June, 1895, al- 
lowed the complainants, Léo A. Brigel and Logan C. Murrey, trustées, 
to amend their bill herein. The effect of this amendment is to drop 
from the case ail of the parties défendant who were originally in the 
case, except the Tug River Coal & Sait Company. The purpose of 
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this amendment is, as in the original bill, a foreclosure of the trust 
deed to Brigel and Murrey, and does not change the nature of the 
action, except the bill as amended is not for the purpose of marshal- 
ing the liens, whether judgment liens or others, which may be against 
the mortgaged property, but inferior to the mortgage, but simply a 
foreclosure and sale. The efEect of the amendment, as it stands, is 
to give the court jurisdiction to foreclose the trust deed, as against 
the Tug River Coal & Sait Company. This amendment was allowed 
under the authority of the circuit court of appeals, given in the 
original case, which is reported in 14 C. C. A. 577, 67 Fed. 625. In 
this amendment it is stated that Léo. A. Brigel, trustée, is a citizen 
of the state of Ohio, and that Logan C. Murrey, trustée, is a citizen 
of the state of New York. In the original bill, which was flled 
March 26, 1892, the same allégation was made. 

The défendant the Tug Eiver Coal & Sait Company has filed a 
plea in which it is alleged that the complainant Logan C. Murrey, 
trustée, is not a citizen of the state of New York, as in the amended 
bill alleged, but that said Murrey is, and was at the time said amend- 
ed bill was flled, and for many months prior to the time at which the 
judgment heretofore rendered was reversed in the circuit court of 
appeals, a citizen of the state of Kentucky, and a résident of the city 
of Louisville, and was a citizen and résident of the same state as the 
défendant the Tug River Coal & Sait Company at the time said 
amended bill was flled, and at the time said circuit court of appeals 
reversed said judgment, and for several months previous thereto. 
This plea has been set dowu for argument, and argued, and it must 
be assumed that the allégations of the plea are true. The plea does 
not deny the citizenship of Murrey in the state of New York, as al- 
leged in the original bill. Therefore the plea présents the question 
of whether or not the court has jurisdiction, assuming that Brigel 
was a citizen of the state of Ohio, and Murrey a citizen of the state 
of New York, when the original bill was flled and the suit com- 
menced, but is now a citizen of Kentucky, and that the défendant 
the Tug River Coal & Sait Company was at that time, and still is, 
a corporation incorporated and organi/.ed under the laws of the 
state of Kentucky. It is settled that if, at the commencement of 
the suit, the diverse citizenship exists and is alleged, no change of 
citizenship thereafter will divest the circuit court of jurisdiction. 
Thus, it is held in Mullen v. Torrance, 9 Wheat. 537, that a plea to 
the jurisdiction, stating that certain parties to the bill were citizens 
of the state of Mississippi at the time the plea was flled, was defect- 
ive, because it did not allège that both were citizens of the same 
state at the time the action was brought. In Conolly v. Taylor, 2 
Pet. 564, it is stated that if an alien should sue a citizen, and should 
omit to state the character of the parties to the bill, though the 
court could not exercise jurisdiction while the defect in the bill 
remained, yet it might be corrected at any time before the hearing, 
and the court Could take jurisdiction. In that case Chief Justice 
Marshall said: 

"The bill Is filed in the court of the United States, sitting iti Kentucky, by 
aliens and by a citizen of Pennsylvania. The défendants are citizens of Ken- 
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tucky, except one, who Is a citizen of Ohio, on whom process was served in 
Ohio. The juriscliction of tlie court cannot be questioned, so far as respects 
the alien plaintiffs. As between the citizen of Pennsylvania and of Ohio, 
neitlier of them being a citizen of the state in which the suit was brought, the 
court could exercise no Jurlsdiction. Had the cause corne on for a hearing in 
thls State of the parties, a decree could not hâve been made in It, for want of 
jurlsdiction. The name of the citizen plalntlff, however, was strucli out of the 
bill before the cause was brought before the court; and the question is whether 
the original defect was cured by thls clrcumstance,— whether the court, havlng 
jurlsdiction over ail the parties then in the cause, could make a decree. The 
counsel for the défendants malntain the négative of this question. They eon- 
tend that the jurlsdiction dépends on the state of the parties at the commence- 
ment of the suit, and that no subséquent change can give or take it away. 
They say that, if an alien becomes a citizen pending the suit, the jurlsdiction 
which once vested is not divested by this circumstance. So, if a citizen sue 
a citizen of the same state, he cannot give jurlsdiction by removing himself, 
and becoming a citizen of a différent state. This is true, but the court does 
not understand the prlnciple to be applicable to the case at bar. Where there 
is no change of party, a jurlsdiction depending on the condition of the party is 
governed by that condition as it was at the commencement of the suit. The 
court in the first place had complète original jurlsdiction. In the last it had 
no jurisdiction, either in form or substance. But if an alien should sue a citi- 
zen, and should omit to state the character of the parties in the bill, though tlie 
court could not exercise its jurlsdiction while this defect in tlie ijill remained, 
yet it might, as in everyday practice, be corrected at any time before the 
hearing, and the court would not hesltate to decree in the cause. So in this 
case. The substantial parties plalntlff — those for whom the benefit of the de- 
cree is sought — are aliens, and the court has original jurisdiction between them 
and ail the défendants. But they prevented the exercise of this jurisdiction 
by unlting with themselves a persou between whom and one of the défendants 
the court cannot take jurisdiction. Strike out his name as a complainant, and 
the Impediment is removed to the exercise of that original jurisdiction which 
the court possessed, between the alien plaintiffs and ail the citizen défendants. 
We can perceive no objection, founded in convenience or in law, to this course." 

In the case of Andersen v. Watt, 138 U. S. 694, 11 Sup. Ct. 449, the 
suprême court, by Chief Justice Fuller, considered and applied the 
case of Conolly v. Taylor, 2 Pet. 564. In that case the suit was 
brought by Gustavus W. Fabfir and James S. Watt, describing them- 
selves as both of the city and state of New York, and citizens of the 
state of New Yorlc, executors of the hxst will of James Symington, 
deceased, late of the state of New Yorli, against J. C. Anderson, etc., 
a citizen of the state of Florida, and also against Sarah J. Davis, a 
citizen of the state of Florida, for the foreclosure by sale of the prop- 
erty of a mortgage given by E. J. Wilson to James Symington, de- 
ceased. One of the material questions in the case was whether or 
not Sarah J. Davis, who was a married woman, was a citizen of the 
state of New Y'ork, or a citizen of the state of Florida. The court 
decided that she was a citizen of the state of New York, and there- 
fore of the same citizenship as the plaintiffs. This defect was 
attempted to be amended during the progress of the case by striking 
out from the address the words "Gustavus W. Faber and James S. 
Watt, both of the city and state of New York, and citizens of the 
state of New York," and inserting therein as follows: 

"Gustavus W. Faber, of the city and state of New York, and .Tames S. Watt. 
a subject of the kingdom of Great Britain, temporarily residlng in the city of 
New York." 

It was further ordered that: 



16 73 FEDERAL REPORTER. 

"It appearlng to the court that letters testamentary on the estate of James 
Symington, deceased, heretofore Issued to Gustavus W. Faber, deceased, one 
of the complajnants herein, sulng as one of the executors of James Symington, 
deceased, hâve been revoked, as is shown by a duly-exemplifled copy of the 
records of the surrogate court of the county of New York, state Of New York, 
filed herein, It Is therefore ordered, adjudged, and decreed, on motion of the 
complalnants herein, that thls cause proceed In the name of the sald James S. 
Watt, sole survlvlng exécuter of James Symington, deceased, and that it be 
dlscontlnued as to sald Gustavus W. Fabêr, sulng as co-executor." 

And the exemplifled copy referred to, which was filed, showed that 
Faber had previously flled a pétition in the surrogate's oifiœ for a 
decree revoking the letters testamentary issued to him, and that the 
decree of revocation had been entered. It was insisted, therefore, 
that as the suit had progressed, and a decree had gone in faA'or of 
Watt, as the sole complainant, who was an alien, there was no juris- 
dictional defect. The court say on this subject: 

"But the dlfflculty wlth this attempt to obviate the fatal defect In jurlsdlctlon 
was that the record showed that Watt was not the sole survlvlng exécuter of 
James Symington when the bill was filed, but, on the contraiy, when the ap- 
plication to amend was made, plalntifCs exhlbited to the court, and flled In the 
case, exemplifled copies of the records and files in the ofiice of the surrogate 
of the county of New York in the matter of the application of Gustavus W. 
Faber for a revocation of the letters testamentary issued to hlm as one of the 
executors, by which it was shown that on the 4th of May, 1886, Faber flled 
his pétition for the revacation of the letters as to him, and that the order of 
revocation was entered on that day. It therefore appeared that Watt could 
not hâve malntained the bill as amended on the 25th day of August, 1885, when 
the bill as orlginally framed was filed; and the jurlsdictlon could no more be 
given to the circuit court by the amendment than if a citizen of Florida had 
sued another In that court, and subsequently sought to glve It jurlsdiction by 
removlng from the state." 

In the case of Hardenbergh t, Eay, 151 U. S. 112, 14 Sup. Ct. 
305, it was held that the jurlsdiction once attached between citizens 
of différent states is not def eated by the substitution of other parties 
who hâve the same citizenship of the plaintiff. This was a suit in 
ejectment brought by the claimant against the tenants in possession. 
Subsequently the landlords were substituted as défendants, who 
were citizens of the same state as the plaintiff, and the question of 
jurisdiction was made; and the court held that the test was the 
diverse citizenship of the original parties, and at the time of the 
commencement of the suit, and that, therefore, the jurisdiction con- 
tinued notwithstanding the substituted défendants. 

It is, however, insisted in this case that the flling of the amended 
bill is the commencement of the suit, and that, as this bill makes a 
défendant a party who is of the same citizenship as one of the com- 
plalnants, the' court has no jurisdiction, and cannot proceed. 

In view of the décisions of the suprême court, I think this conten- 
tion cannot be maintained. In the case of Everhart v. Huntsville 
Collège, 120 U. S. 223, 7 Sup. Ct. 555, in which the complainant did 
not allège citizenship in Wisconsin, but that he was a résident merely, 
the court, after saying that the suit must be dismissed for want of 
jurisdiction, as it did not affirmatively appear on the face of the 
record that there was a diverse citizenship, said: 

"If, on the return of thls case to the circuit court, It is made to appear that 
the citizenship necessary for the jurlsdiction exlsted at the time the suit was 
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brought, it will be for that court to détermine whether an amendment to the 
pleadings ought to be allowed, so as to cure the présent defeets." 

In another case (Insurance Co. t. Rhoads, 119 U. S. 237, 7 Sup. Ct. 
193) the suit was brought in the name of the administratrix of 
Ehoads. It was alleged that : 

"Ann Eliza Rhoads, administratrix, etc., of Maris Rhoads, late a citizen 
of the State of Pennsylvania, deceased, complains of the Continental Life In- 
surance Company of Hartford, Connecticut, a foreign corporation, incorporated 
under the laws of the state of Connecticut, and a citizen thereof." 

This was held not to be sufficient to give the court jurisdiction. 
The court say: 

"It does appear ttiat the défendant was at the commencement of the suit a 
citizen of Connecticut, and that the intestate. Maris Rhoads, was at the time 
of his death a citizen of Pennsylvania; but there is nothing to sliow the citiKon- 
ship of the plalntiff, and the jurisdiction dépends upon her citizenship, and not 
on that of her intestate." 

The case was dismissed for want of jurisdiction, and the court say: 

"If the plaintifE was actually a citizen of Pennsylvania when the suit was 

begun, the record cannot be amended hère so as to show that tact; but the 

court below may, in its discrétion, allow it to be done when the case gets back." 

In the case of Menard v. Goggan, 121 U. S. 253, 7 Sup. Ct. 873, 
which is one where the record did not show the requisite diverse 
citizenship, the court say: 

"If the necessary citizenship actually existed at the time the suit was begun, 
it will be for the court below to détermine when the case gets bacli whether 
the record shall be amended so as to show that fact, and thus make out the 
jurisdiction." 

In thèse cases the court has assumed the suit was commenced 
when the original proceedings commenced, although the court had 
no jurisdiction as the record then stood, and required the diverse citi- 
zenship to be determined as of the commencement of the suit over 
which the court then had no jurisdiction. 

It is true that I hâve heretofore decided that suits brought by the 
receiver, Baldwin, under the order of the court in the original case 
before amendment, when the court had no jurisdiction, were void, 
and dismissed those suits; yet this, we think, is a différent question 
from the one now presented, which is as to when is the commence- 
ment of a suit, and when is the time when the diverse citizenship 
should exist. It setms from thèse and other authorities that the 
time of the diverse citizenship, to give jurisdiction, is at the com- 
mencement of the suit; and that without regard to whether or not 
the proceeding, on its face, bas stated facts suflScient to give the 
court jurisdiction. If there are not sufflcient facts stated to give 
the jurisdiction, or facts stated which show the court has no juris- 
diction, orders made before thèse statements are amended or changed 
so as to show jurisdiction in the court would be void, but, when such 
amendments or changes are made, the question of jurisdiction, if it 
dépends upon diverse citizenship, must relate back to the commence- 
ment of the proceeding; and that without regard to whether the 
original allégations hâve, or not, shown jurisdiction in the court. 
If this is not the correct rule, then the authorization of amendments 
v.73F.no.l— 2 
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to proceedings such as in the cases cited, and others (see Morgan's 
Ex'r V. Gav, 19 Wall. 81; Bobertson v. Gease, 97 U. S. 650; and 
Johnson v. Christian, 125 U. S. 644, 8 Sup. Ct. 989, 1135), is without 
meaning. If the court is without any jurisdiction, and without au- 
thority to allow pleadings to show the jurisdictional facts as exist- 
ing at the commencement of the suit, or to strike ont unnecessary 
parties which prevent the taking of jurisdiction, the authorizing of 
amendments is idle, and requiring diverse citizenship to exist at the 
commencement of void proceediugs is without reason, since in that 
event the commencement of a suit must be when the diverse citizen- 
ship is flrst alleged, and the existence of the requisite citizenship 
should be as of that time, and not at the commencement of the 
original proceediugs. In this case the complainants and the présent 
défendant were the only necessary parties to a foreclosure proceed- 
ing, and ail the other parties in the original proceeding were unneces- 
sary. We therefore conclude that the plea is détective, and the 
facts therein stated, being conceded to be true, do not oust or pre- 
vent the court from taking jurisdiction. 

The next matter to be disposed of is the motion entered by the 
complainants, Brigel and Murrey, to modify the judgment heretofore 
entered on the mandate of the circuit court of appeals so that it shall 
afflrmatively appear that the judgment for costs rendered therein 
against said Brigel and Murrey be as trustées, and not in their indi- 
vidual capacity. On the return of the case there has been no spécial 
order, — only the mandate copied in the records of the court. The 
mandatory part of said mandate is as follows: 

"In considération whereof, it is now ordered, adjudged, and decreed that the 
case be, and the same is hereby, remanded to the court whence it came, with 
instructions to dismiss the bill unless, upon application for leave to amend the 
bill, leave to so amend it as to exhibit a case withln the jurisdiction shall be 
granted by that court. The costs of the appeal to be equally divided. The 
appellant to recover costs in the court below. You are therefore hereby com- 
manded that such proceedings be had in such case, in conformlty with the 
opinion and decree of the court, as according to right and justice and the laws 
of the United States ought to be had, said appeal notwithstanding." 

The opinion itself, at its conclusion, says: 

"Appellant made no objection to the jurisdiction in the circuit court, and 
did not call the court's attention to the lack of jurisdiction. While the défend- 
ant and appellant must recover costs in the court below, we do not think it 
should be allowed full costs in this court. The costs of appeal will be equally 
divided. Reversed, and cause remanded to the circuit court of the United 
States for the district of Kentucky, with instructions to dismiss the bill unless, 
upon application for leave to amend the bill, leave to so amend it as to exhibit 
a case within the jurisdiction shall be granted by that court." 

It will be seen from thèse quotations from the mandate and the 
opinion that the appellant, the Tug Eiver Coal & Sait Co., was given 
its costs against the appellees; and the inquiry is whether the cir- 
cuit court of appeals intended to hâve this a personal judgment 
against Murrey and Brigel, or as against them as trustées. As 
Murrey and Brigel sued alone as trustées under the deed of trust, 
and not in their individual capacity, it seems to us that the fair con- 
struction of the mandate and the opinion of the court is that the 
judgment for costs was to go against them as trustées, and not indi- 



UNITED STATES V. BELKNAP. 19 

vidually. Their standing in tlie court was as trustées. Murrey, at 
least, had no other standing. And, while tlie court might hâve 
adjudged tlie costs against the complainants individually, we do not 
think that it bas done so. The question is not how the costs should 
bave been adjudged, but what the circuit court of appeals intended to 
be done. We therefore conclude that the true construction of the 
mandate and opinion is that the judgment for costs should go against 
Murrey and Brigel as trustées, and not individually. As we do 
not consider the judgment already entered to be other than as now 
indicated, the motion to modify the judgment should not be granted 
in terms; but the clerk, in issuing the exécution, if one is requested, 
upon this judgment for costs, should issue it against Murrey and 
Brigel as trustées, and not individually. Their motion to modify 
the judgment so as to allow thèse costs which bave been rendered 
against them as trustées to be set off against the mortgage debt 
due by the Tug Kiver Company to the trustées in their représentative 
capacity is not now disposed of, but reserved. The proper orders in 
pursuance of this opinion will be entered. 



UNITED STATES v. BELKNAP et al. 

(Circuit Court, S. D. California. March 23, 189C.) 

No. 579. 

1. Limitations — Sdits by Unitbd States. 

Statutes of limitation of the several states do not apply to actions wherein 
the government of the United States Is plaintiff. 
3. Circuit Courts — Jurisdiction — Sdits on Officiai, Bondb. 

The United States circuit courts hâve jurisdiction uuder section 1 of the 
act of August 13, 18S8 (25 Stat. 433), concurrent vvith the district courts, 
of sults by the government on the officiai bonds of offlcers chargeable with 
public moneys. 

Théo. S. Shaw, for défendants. 

WELLBORN, District Judge. This is an action at law, against 
Corington Gr. Belknap and others, to recover |731.21 for a breach 
of the ofticial bond of said Belknap as an Indian agent. The com- 
plaint, after setting forth the appointment of said Belknap as In- 
dian agent, allèges, among other things, that the bond was made 
and delivered July 26, 1884, by said Belknap as principal, and the 
other défendants as sureties; that said Belknap held and exercised 
the agency to which said bond relates from July 26, 1884, until 
August 30, 1887, inclusive. The breach alleged in the bond is 
the failure of said Belknap to account for and pay over to the plain- 
tiff certain moneys, received by Belknap in his capacity as Indian 
agent, and which belonged to said plaintiff. 

Défendants hâve demurred to the complaint, on the following 
grounds: First, that the action is barred by the statutes of limi- 
tation; second, that the circuit court is without jurisdiction of the 
action; third, that the complaint fails to allège that said officiai 
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bond was approved by the sécréta ry of tlie interior; fourth, tbat 
the complaint does not allège a demand before suit. 

1. Défendants contend that the claim sued on is barred by section 
337, Code Civ. Proc. Cal. To this I cannot agrée. Statutes of limi- 
tation of the several states do not apply to actions wherein the 
government of the United States is plaintiff. U. S. v. Thompson, 
98 U. S. 486; U. S. v. Nashville, C. & St. L. Ry. Co., 118 U. S. 120, 
6 Sup. et. 1006; U. S. v. Hoar, 2 Mason, 312, Fed. Cas. No. 15,373. 

In the case flrst above cited, the facts are thus stated by Mr. Jus- 
tice Swayne, who delivered the opinion of the court : 

"The United States sued upon the bond of the défendant in error Clark W. 
Thompson, as superintendent of Indlan affairs in Minnesota. The other de- 
fendants in error were sued as his sureties. The breach alleged was that 
Thompson, as such offlcer, had received $10,562.27 of the moneys of the United 
States, whieh he had neglected and refused to account for, and had converted 
to his own use. The défendants pleaded that the cause of action did not accrue 
withln ten years next precedlng the commencement of the suit. The United 
States demurred. The demurrer was overruled, and judgment rendered for 
the défendants. The United States has brought the judgment hère for re- 
view. This case turns upon a statute of the state of Minnesota which bars ac- 
tions ex contractu, llke this, withln a speclfled time, and the same limitation 
is applied by the statute to the state. The United States are not named lu it. 
The court below held that the statute applied to the United States, and hence 
this judgment." 

The syllabus of the case (25 U. S. [Lawy. Ed.] 194) is as follows: 

"(1) A state statute of limitations cannot bar the United States. (2) The 
judlciary act of 1789, that the laws of the several states shall be regarded as 
rules of décisions in the courts of the United States, does not apply in such a 
case." 

The argument of the défendants' counsél hère that "fédéral courts 
will, in actions at comnion law, follow the statutes of limitation of 
the state where such courts are held, and the construction given to 
those statutes by the courts of the states which enacted them, so 
far as they apply," was also made in the case last cited, and is ad- 
verted to in the opinion of the court, at page 490, 98 U. S., as follows: 

"ïhe only argument suggested Dy the learned counsel for the défendants in 
error is that the judlciary act of 1789 (1 Stat. 92), re-enacted in the late revisiou 
of the statutes, déclares 'that the laws of the several states, except where the 
constitution and treaties of the United States shall otherwise require or pro- 
vide, shall be regarded as rules of décision in trials at common law, iu the 
courts of the United States, in cases where they apply.' It is insisted that the 
case in hand is withln this statute. To this there are several answers. The 
United States, not being named in the statute of Minnesota, are not withln its 
provisions. It does not and cannot 'apply' to them. If it did, it would be be- 
yond the power of the state to pass it, a gross usurpation, and void. It is not 
to be presumed that such was the intention of the state législature in passing 
the act, as it certainly was not of congress in enacting the law of 1789. U. S. 
V. Hoar, supra; Fleld v. U. S., 9 Pet. 182. The fédéral courts are instruments 
competently created by the nation for national purposes. The states can ex- 
ercise no power over them or their proceedings, except so far as congress shall 
allow. This subject was considered in Bank v. Dearlng, 91 U. S. 29; and we 
need not pursue it further upon this occasion. The exemption of the United 
States from suits, except as they themselves may provide, rests upon the same 
foundation as the rule of nullum tempus wlth respect to them. If the states 
can pass statutes of limitation binding upon the fédéral government, they can, 
by like means, make it suable withln their respective jurisdictions. Tho cviis 
of such a state of things are too obvions to require remàrk." 
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From the foregoing extracts, it will be seen that the suprême court 
of the United States has expressly decided against défendants* con- 
tention. Since, then, the statutes of limitation of the several states 
do not apply to actions wherein the government of the United States 
is plaintifl, it follows that there cannot be any limitation of time 
as to said actions, other than those prescribed by congress. The 
défendants, in their brief, hare not called my attention to any act 
of congress bearing upon this subject. The plaintifE, however, re- 
fers to an act of congress entitled "An act requiring notice of de- 
ficiency in accounts of principals to be given to sureties upon bonds 
of United States officiais, and flxing a limitation of time within 
which suits shall be brought against said sureties upon said bonds," 
approved August 8, 1888, the second section of which is as follows: 

"Sec. 2. That if, upon the statement of the account of any officiai of the 
United States, or of any offlcer disbursing or charsçeable with public money, 
by the accountlng officers of the treasury, it shall thereby appear that he is 
indebted to the United States, and suit therefor shall not be Instituted within 
five years after sucb statement of said account, the sureties on his bond shall 
not be liable for such Indebtedness." 

It does not appear from the complaint, however, as suggested in 
the plaintiiï's brief, that any statement, such as that described in 
said section, was made by the accounting offlcers of the treasury, five 
years or more before the commencement of the action. The only 
allégation bearing upon this point is that "the officiai accounts of 
the défendant Belknap hâve been heretofore, to wit, at varions and 
stated times, prior to the 16th day of June, 1890, adjusted at the 
treasury department," etc. The complaint was filed November 7, 
189.3, and therefore, even if the allégation last quoted were équiv- 
alent to an allégation that the officiai accounts of said défendant 
had been stated at the treasury department, yet it does not ap- 
pear affirmatively but that said statement was made within five 
years of the commencement of this action. 

2. The next contention of the défendant is that the district, and 
not the circuit, court of the United States, has jurisdiction of this 
action. The plaintiff concèdes that the district court has juris- 
diction, by virtue of subdivision 4, § 563, Bev. St. U. S., but insists 
that the circuit court also has jurisdiction, by virtue of section 1 
of the act of August 13, 1888 (25 Stat. 433), which last-named sec- 
tion, so far as applicable, reads as follows: 

"That the circuit courts of the United States shall hâve original cognlzance 
• * * of ail suits of a civil nature, at common law or in equity, • * ♦ in 
which controversy the United States are plaintiffs or petltioners." 

This section has been critically analyzed at circuit in two cases, 
and the interprétation now contended for by the plaintifE approved 
in each case. U. S. v. Kentucky River Mills, 45 Ped. 273; U. S. 
V. Shaw, 39 Fed. 433. While the question is not free from difflculty, 
I am satisfled with, and shall adopt, the conclusion reached in said 
cases. See, also, Fales v. Eailway Co., 32 Fed. 673. 

3. With référence to the third ground of demurrer, namely, that 
the complaint fails to allège that the bond was approved by the 
secretary of the interior, it is only necessary to say that there is 
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no statute requîring such approval. If, however, there were such 
a law, then the allégation of the complaint that the "défendants, 
and each of them, * * * did make, exécute, and deliver to plain- 
tiff their joint and several bond," necessarily implies approval of the 
bond. Tiere could be no delivery by défendants without an ac- 
ceptance by the plaintifE, and acceptance is approval. 

4. Défendant further contends that thê complaint is bad, because 
it fails to allège a demand upon the défendants before the suit was 
brought. If any demand was necessary, which I doubt, it is suffl- 
ciently alleged in the complaint, as f ollows : "That the said défend- 
ants, though often demanded, hâve severally neglected and refused 
* * * to pay said sum." 

The objections to the complaint are not well taken, and the de- 
murrer is overruled. 



SCHENCK et al. v. DIAMOND MATCH CO. 

(Circuit Court of Appeals, Third Circuit. March 14, 1896.) 

Appeal— DisMissAT-— Delat in Filtng Bond. 

A delay of about a month in filing bond for costs, after allowance of an» 
apipeal from a decree granting a perpétuai injunction, held not so unrea- 
sonable as to require dismissa] of the appeal, especially wàen It did not 
appear that appellee was prejudiced thereby. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Motion to dismiss the appeal. The following certiflcate of the 
clerk of the court below was produced before this court: 

Circuit Court of the United States, Eastern District of Pennsylvania. 

I, Samuel Bell, clerk of the circuit court of the United States In and for the 
Eastern district of Pennsylvania in the Third circuit, do hereby eertîfy that in 
a cause lately pending in said court wherein the Diamond Match Company 
was complainant and .loseph H. Scbenck and John M. Moore, co-partners doing 
business as Dr. J. H. Schenck and Son, and Binghamton Match Company,- 
respondents, a decree for perpétuai injunction was entered by said circuit court 
on the seventh day of January, A. D. 1896, in favor of complainant and against 
respondents, and that on the fourth day of February, A. D. 1896, the respond- 
ents prayed the allowance of an appeal to the United States circuit court of 
appeals for the third circuit, which was allowed by the court, and that on the- 
third day of March, A. D. 1896, a bond in the sum of §500 to secure costs on 
appeal was approved, and a citation duly Issued. In testimony whereof I hâve 
hereunto subscribed my name and afflxed the seal of the said circuit court at 
Phijadelphia, this sixth day of March, A. D. 1896, and of the Independence of 
thèse United States the 120th. 

[Seal.] Samuel Bell, 

Clerk Circuit Court of U. S., East. Dlst. of Penna. 

Charles A. Brodek, for appellants. 
Joshua Pusey, for appellee. 

Before AOHESON, Circuit Judge, and WALES and GEEEN, Dis- 
trict Judges. 

ACHESON, Circuit Judge. The certiflcate before us shows that 
within 30 days after the entry of the decree granting an injunction,. 
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namely, on February 4, 1896, the appeal was applied for in the court 
below, and was allowed; and that on March 3, 1896, the bond for 
costs was approved by the court. It has been held by the su- 
prême court that the omission to give a bond for costs at the 
rtime the appeal is taken does not necessarily avoid the appeal, and 
that the appellant may be allowed to file the bond afterwards, within 
a reasonable time. Anson v. Railroad Co., 23 How. 1; Davidson v. 
Lanier, 4 Wall. 447, 454; Seymour v. Freed, 5 Wall. 822. Thèse dé- 
cisions, we think, justify us in overruling the motion to dismiss the 
appeal hère. We are the more inclined to deny the motion because 
it is not apparent to us that the appellee has been prejudiced in any 
respect by the delay in flling the bond. Motion denied. 



RANDOLPH V. ALLEN et al. 

(Circuit Court of Appeals, BMfth Circuit. February 24, 1896.) 

No. 205. 

1. Appeal— AssiGNMENTs of Eeror. 

Assignments of error are necessary in appeals, as well as on writs of 
error; but they sliould be directed to tlie rulings of tlie court, and, where 
the decree appealed from is one conflrming a master's report, the assign- 
ments should not be in the form of elaboïate arguments in support of the 
contention that the court erred in suslaining the master's flndings. 

8. Samb — Amendmbnt of Tranbcript — Certioraki. 

Presumptively the transcript flled in the appellate court is correct, and 
that court has no power, by certiorari, upon ex parte affidavits, to cause the 
record to be amended by inserting a paper which appellant claims was 
introduced before the master, but of wliich neither the master nor couusel 
for appellee has any recollection. 

3. Same— Revibw — Master's Pindings. 

Where ail the issues hâve been referred to a master to hear and décide, 
and his report is conflrmed, after the overruling of exceptions thereto, an 
appellate court is required to treat his flndings as so far correct as not to 
be disturbed, unless clearly in conflict with the weight of the évidence. 
Kimberly v. Arms, 9 Sup. Ct. 355, 129 U. S. 512, follovped. 

4. Phaod — Représentations as to Financial Standing. 

A person about to enter into a contract with a stranger in a distant state, 
which required large advances of money, inquired of a member of a banlî- 
ing firm, doing business in the région of the stranger's résidence, as to 
the latter's business character and responsibility. The banlier made cer- 
tain favorable statements, and also solicited and obtained for his flrm the 
banking business connected with the transfer of the funds. Held, that the 
firm was under no obligation to make a voluntary dlsclosure of the faet of 
a considérable indebtedness to them by the stranger arising from his or- 
dinary business transactions, when they had no reason to question his 
Integrity or flnancial ability. 

5. Insolvbncy — Préférences. 

The giving of a mortgage by a faiiing debtor to secure one of his creditors, 
on condition that the latter shall pay a note held by another créditer, 
which condition is complied with, is not a diversion of funds, nor an unlaw- 
ful delay or hindrance of other creditors, but the mortgage merely opérâtes 
as a double préférence, and is not forbidden by the laws of Texas. Sonuen- 
thell V. Trust Co. (Tex. Civ. App.) 30 S. W. 945, followed. 
«. MoRTQAGEs— Sale under Trust Debd— Employé as Trustée. 

In Texas a mortgagee may act as trustée to sell under a mortgage to him- 
eelf, and therefore an employé of a mortgagee may also be authorized in 
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the deed to act as trustée, and a sale by him will not be void merely beeause 
he acts by direction of bis employer. 

7. Fbaud— Représentations as to Financiai, Standing— Concbalmbnt. 

A représentation by a member of a banklng firm, upon Inquiry by one 
about to enter into a contràct with one of their customers, that a bond of- 
fered by the customer as a guaranty of his performance of the contràct 
is a good bond, does not impose on the bankers any duty to voluntarily 
disclose the fact of an Indebtedness of one of the bondsmen to them, where 
such indebtedness is not of a character to induce a belief on their part that 
its existence will injurlously affect the obligée; nor does the représentation 
render it inéquitable for the bankers to enforce their demand against the 
property of such bondsman before the elaims of the obligée growing out of 
the contràct are satlsfied. 

8. CONSTRUCTIVE TbUSTS— FOLLOWING MONEY INTO PbOPBRTY. 

Where one advanced money to a cattle buyer, under a contràct whereby 
the latter was to purchase and deliver cattle to him, and it afterwards ap- 
peai'ed that he was being defrauded by the cattle buyer, held that, even if 
he elected to treat the money advanced as obtained by fraud, aud the title 
thereto still in himself, and coneedlng that he would then hâve a right to 
follow the money into property purchased with it, he could not do so in 
respect to a herd of cattle which was purchased in part with other moneys. 
Litchfield v. Ballou, 5 Sup. Ct. 820, 114 U. S. 190, followed. 

9. MORTQAGE PORECLOSUKE— RiGHTS OP CkEDITORS AS AGAINST EaCII OtHEH. 

Whatever moral obligation a créditer, who bas bought in property of his 
debtor on foreclosure under a mortgage to himself, may be under to an- 
other creditor to make some allowance on the balance of his indebtedness, 
beeause of a possible excess of value of such property over the price bid 
for it, he Is under no légal obligation to do so; and where such other credit- 
or daims a right in the property so acqulred, and his conduct is such as 
to indicate future litigation with him, it is not unlawful or fraudulent, as 
against him, for the flrst-named créditer to stand upon his strict légal 
rights, and, by enforcing further liens against the debtor's property, ob- 
tain as great a margin as possible, so as to recoup himself, out of the possi- 
ble profits thereof, for the légal and other expenses, and the growing inter- 
est account. 

10. Banks and Banking — Collection of Drapts — Rbsponsibility op 
Bankers. 

ïhe mère collection by bankers of drafts of their customer, and the 
placing of the money to his crédit as a depositor. with the knowledge that 
it is advanced to him by another to enable him to buy and deliver cattle 
to such other, créâtes no impllèd obligation on the part of the bankers to 
exercise a supervisory control over the business of their depositor, so as 
to see that the money is properly applied by him. Bank v. Gillespie, 11 
Sup. Ct. 118, 137 U. S. 411, distinguished. 

11. Guaranty— Représentations as to Financial Responsibilitt. 

In the face of a positive refusai of a banking firm to sign a bond guaran- 
tying the performance, by one of their customers, of a contràct with a third 
party, it should not readily be Inferred that they made such représenta- 
tions in respect to the character and financial responslbility of their cus- 
tomer as would impose upon them the same responslbility they would bave 
ineuri'ed by signing the bond. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This is an appeal from a decree, rendered July 8, 1893, by the circuit court 
for the Northern district of Texas, overruling excet)tlons to the report of a 
master, and dismissing the bill o£ cpmplaint. The défendants named In the 
bill are Hea'rd, Allen & Floore, bankers, of Cleburne, Johnson county, Tex.; 
S. B. Allen and John W. Floore, members of said flrm, sued indlvidually; S. 
E. Moss, sued as claiming to be the purchaser of Allen's interest in the firm 
of Heard, Allen & Floore, and in the lands mentioned in the bill; Sam White; 
Sophia White; Andrew Green White; and William T. Hudson. 
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The blll chargea that William T. Hudson, Sam Whtte, and Heard, Allen & 
Floore (ormed and carrled ont a combination and consplracy against complaln- 
ant, his rigbts and property, and had "absolutely ref used to pay and convey to 
complainant certain moneys, and certain cattle and the proceeds thereof , and to 
convey certain descrlbed landsclalmed to be held fraudulently against the rlght 
and title of complainant, and whlch, In equlty and good conscience, should be 
transf erred to complainant." The averments of the blll are, In substance, that 
L. V. F. Randolph, of the clty of Plalnfield, state of New Jersey, in reliance 
upon certain alleged false représentations, made by one W. T. Hudson, of 
Kopperl, Bosque county, Tex., at the tlme a depositor and customer of the 
banklng firm of Heard, Allen & Floore, and In further reliance upon alleged 
false assurances of said flrm, through S. B. AJlen, to the efCect that Hudson 
was financlally able to perform a proposed contract, herelnafter referred to, 
and was a man of good character for honesty and Integrlty, and that a bond 
ofCered as securlty for the performance of sald contract was perf ectly good and 
eafe, dld, on May 8, 1885, enter Into a contract for the purchase from W. T. 
Hudson of a large number of cattle, and accepted the bond referred to guar- 
antying the performance by Hudson of the stipulations of the contract; that, 
by the contract, Hudson agreed to dellver to Randolph, on or before July 1, 
1885, at Eed Fork ranch, in the Indian Tenitory, 5,500 head of steer cattle, for 
•whlch complainant agreed to pay $66,000; that $14,000 of such agreed prlce 
was pald, at the tlme of the exécution of the contract, by draft upon a New 
Tork bank, and, about May 22, 1885, a second draft for $16,000 was pald upon 
présentation; that thèse drafts were collected through Heard, Allen & Floore, 
at their spécial solicita tlon; that the remalnder of the purchase prlce was to 
be pald on the dellvery of the cattle, and, moreover, the agreement provided, In 
the event of a total failure to perform, Hudson should pay and forfeit $24,- 
000 as llquidated damages, and for a partial failure he should pay and forfeit 
$5 for each head undellvered. The sureties on the bond were B. F. Vlnson, A. 
J. Hudson, George D. Hudson, John R. Haley, Sam White, and L. B. Hud- 
son. In addition, the blll averred that the représentations and Inducements 
of Hudson and Heard, Allen & Floore, upon whlch complainant relied in mak- 
ing the contract, "were false, and, your orator believes, and so charges, were 
made to induce the contract by and through whlch your orator parted with 
his money." The blll further averred that, at the tlme of the maklng of the 
aforesaid représentations by Heard, Allen & Floore, they were creditors of sald 
Hudson In a large sum; tiat a part of thls Indebtedness was then overdue, 
and that the flrm fraudulently concealed knowledge of such facts, whlch. If 
they had been made known, complainant would not hâve made the contract, 
and parted with his money in accordance with the terms thereof; that Hud- 
son had been frequently Indlcted, prior to the sald représentations, for grava 
crimes and félonies, and, upon belief, complainant charged that Heard, Allen 
& Floore well Imew of such Indlctments, and concealed thelr knowledge from 
complainant; that Allen, on May 25, 1885, In reply to a telegram whlch Ran- 
dolph sent, a day or two foUowlng the second payment upon the contract, 
falsely stated that reports to Randolph of possible bad faith of Hudson were 
false, and that the cattle whlch were to be delivered under the contract were 
ail bought, and would move about June Ist, and substantlally relterated the 
statements In a subséquent letter; that complainant, very soon after receipt of 
the telegram and letter from Allen, went to Texas, and personally Investlgated 
the progress belng made by Hudson, and from Kopperl proceeded to Red Fork 
ranch, and there awalted the arrivai of the cattle. It was averred that, about 
the 12th of June, Hudson started with about 3,000 head of cattle, ostensibly to 
make dellvery under his contract, but on the way began to eut out and sell por- 
tions of the herd, and that, leaming of this, Randolph hurried back to Texas 
and employed counsel to protect his interests; and the blll charged that, sub- 
séquent to the exécution of the contract, "the parties to the contract had con- 
veyed to one B. F. Hudson about slsty or seventy thousand dollars' worth of 
property," and L. B. Hudson has transferred his property to his wife, and 
caused her to make a conveyance to one Black, ail with Intent to hlnder and de- 
lay and defraud complainant. 

Spécifie averments are contalned In the bill as to conveyances executed by 
Sam White in the latter part of July. 1885, to his wife and children, of about 
2,0(i0 acres of land, and, fol'owlng sald conveyances, on Augrst 6th, White la 
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allège^ to bave executed a mortgage on the same land to Heard, Allen & Floore, . 
and It'is alleged that, on the neit day, White and his wife and children executed 
another iportgage to sald flrm upon the same property, charged to be f ra«du- 
lent, and that on said last-named date White also gave said flrm a chattel mort- 
gage upon 400 head of cattle. It was charged that Heard, Allen & Floore, in 
order to hâve a prêteuse of a daim upon vifhich to base an Inciimbrance upon 
the White land, and with Intent to hinder, delay, and defraud Randolph, and ' 
to protect White f rom process in a suit then anticipated to be brought by Ran- 
dolph, did, about August 6, 1885, pay at the First National Bank of Cleburne a 
note for the sum of $3,480.24, made by W. T. Hudson to or for the beneflt of 
one Mrs. Blair and said to bear the name of Sam White. The bill averred 
tiiat, on August 14, 1885, Randolph instituted an action in the circuit court of 
the United States for the Northern district of Texas, sitting at Dallas, upon 
the contract and bond of May 8, 1885, and sued out a vv'rit of attachment, 
which was levied upon lands claimed to be the property of the défendants, in- 
cluding the White land, heretofore ref erred to as mortgaged to Heard, Allen 
& Floore. It was averred that, at a sale, in October, 1885, under the mort- 
gage to them, Heard, Allen & Floore became the purchasers of the mortgaged 
cattle for $2,500, and of the real estate mortgaged to them by White for $2,- 
000; and the bill alleged that the flrm thereafter realized many thousands of 
dollars from the sale of said cattle, and received notes and promises to pay for 
a portion thereof. It was averred that, subséquent to the bldding in of said 
property by Heard, Allen & Floore, Randolph obtained a judgment in his suit, 
instituted, as above stated, against Hudson and his bondsmen, and caused the 
lands formerly owned by White, and then claimed by Heard, Allen & Floore- 
as their property under the said purchase, to be sold upon an order of sale en- 
tered in said suit, and became the purchaser at said sale for the sum of $2,250. 
Complainant further alleged that Heard, Allen & Floore appropriated $10,000 
of the $30,000 advance payments upon the contract by depositing the amount 
to the crédit of Hudson, and then charglng the account with a part of the debts 
due the firm by Hudson, which had arisen prior to the mailing of the contract 
with Randolph. It was averred that, when Randolph returned to Texas from 
Red Forli ranch, 1,059 of the herd of cattle with which Hudson had left Texas 
were then in the Indian Territory, and were subsequently driven bacli into 
Texas by the government authorities; that Randolph caused said cattle to be 
attached in his then pending action against Hudson and his sureties; that the 
same were replevied by Hudson, and were subsequently sold by Hudson to 
the sureties on the replevin bond, he (Hudson) taliing the note of sald sureties 
tUerefor in the sum of $20,660; that Heard, Allen & Ifloore employed attorneys 
to procure said attachment to be quashed; that the said 1,959 head of cattle 
had been bought with plaintifC's money, but that Heard, Allen & Floore con- 
stantly sought, and "still seeli," to collect their claims against Hudson out of 
sald cattle and the note in question, and had talien the note into their posses- 
sion, and claimed that a large proportion thereof had been transferred to them. 
Complainant averred that, in equity, he had the prior right to the said prop- 
erty, or the proceeds thereof. It was also averred that Heard, Allen & Floore 
claimed to exercise, and did exercise, control over said cattle, and had oftered 
to deliver a portion thereof to complainant in settlement of his claim, and that 
said firm had delayed and hindered the trial of complainant's suit against Hud- 
son and his bondsmen, and, as a resuit thereof, by the time the judgment was 
obtained, it was uncollectible, whereas, if the judgment had been recovered a 
year earlier, the greater part would hâve been coUected. 

The foregoing averments were the basis of the claim, asserted by complain- 
ant, that there had been a confederacy and conspiracy between Heard, Allen 
& Floore and the défendant Hudson to defraud complainant, whereby he had 
been damaged to the extent of $50,000. In addition, it was alleged that the 
White land was worth $18,000, the 1,959 head of cattle $20,060, and the 400 
head of cattle $11,000; that Heard, Allen & Floore had absorbed other large 
quantities of land belonglng to White, situa ted in Erath and Palo Pinto coun- 
ties, Tex., the amount and value of which were to complainant unlmown; that 
Hudson and White voluntarily permitted Heard, Allen & Floore to talie large 
default judgments against them in the district court at Cleburne for $10,- 
979.82 and for $857.13; and that the same were wholly fraudulent and void; 
but for what reason sald judgments were fraudulent and void the bill did not 
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specifically state. The relief prayed was, In substance, cancellation of the 
varions deeds and mortgages upon the White land, referred to in tUe bill, and 
the annulment of the purchase by Heard, Allen & Floore of White's land, as 
'belng clouds upon complainant's title to said land; that Heard, Allen & Floore 
be required to account for the $30,000 advanced by Randolph upon the con- 
tract with Hudson, and that judgment be awarded against them for suoh sum 
as might be found to hâve been appropriated for other purposes than that for 
which the money was furnished; that Heard, Allen & Floore be required to 
aeeount for and pay over to complainant the proceeds reeeived by them froin. 
the sale of the cattle mortgaged by White, as also the proceeds from the sale 
of the 1,959 head of cattle heretofore referi'ed to. 

S. B. Allen and J. W. Floore, for themselves Individually, and as surviving 
members of the late flrm of Heard, Allen & Floore, jointly demurred to the 
bill. S. E. Moss filed a separate demurrer. Both demurrers were oveiruled. 
Thereupon, by leave of court, complainant ameuded his bill by inserting proper 
allégations of the citizenship of the respective parties, and the insolvency of 
the défendants in the suit of Randolph v. Hudson et al. 

Allen and Floore subsequently liled a joint answer, and specifically denied 
each allégation of the bill charging Heard, Allen & Floore with fraudulent 
conduct, and with conspiring to defraud plaintlff , and set forth the state of ac- 
counts between the flrm and Hudson and White at the time of the exécution of 
the contract. The indebtedness ovving from Hudson and White wheu the con- 
tract was entered into was alleged to be bona flde, that the same was not con- 
cealed from Randolph, that he made no inqulry upon the subject, and they 
were under no légal duty to volunteer information regarding the same. They 
averred that It was not within the scope of the business of the flrm for ona 
member to malie représentations regarding the financial ability of any oue, but 
that no représentation was made to complainant by any member of tlie flrm re- 
garding Hudson' s integrity or financial ability to carry out the contract with 
Randolph, and that the only représentations made to Randolph were made by 
Allen, in answer to questions by Randolph, were believed by Allen to be true 
when made, and were uttered in good faith, and were simply expressions of 
opinion,— Allen merely stating he thought Hudson could make Randolph se- 
cure; that he (Hudson) was a live, energetic person; and that the bond to be 
given for the fulfilment of the contract was a good bond. Défendants also 
averred that they had no pecuniary interest in the contract between Randolph 
and Hudson, and did not try to induce its exécution, and that, when the agree- 
ment was entered into, they had no reason to question the integrity in business 
or any other relations of Hudson, did not then know that Hudson had been in- 
dlcted In the courts of Texas for crimes or félonies, and had not heard of his 
being eonvicted of any crime or felony. The answer admitted that Allen 
solicited Randolph to make the payments through their bank, and averrea i;nat 
the same was done with no intention, on the part of the flrm or its members, 
to appropriate the money to be eoUected, or any part thereof ; but that the re- 
quest was made in the line of their business, and that the money was collected 
without any agroement on the part of the flrm to see to the appropriation 
thereof by Hudson, and was deposited to Hudson's crédit, and became his 
property, and subject to his control, and was withdrawn by his checks thereon. 
Regarding the telegram of May 25th, and his subséquent letter, Allen averred 
that they were written and sent in good faith, and in reliance upon informa- 
tion believed by him to be true. Floore denied any knowledge at the time of 
the writing or sending of the dispatch or letter. Défendants averred that the 
first knowledge on their part of the probable intention of Hudson not to carry 
out his contract was on August 5, 1885, when one Mclntyre presented to them 
a check, drawn by Hudson, and from him they learned that Hudson was mak- 
ing sales of the cattle. They averred that thereupon they took immédiate 
steps to protect themselves, brought suit, and obtained judgments by default 
against Hudson, White, et al., and tried to obtain a settlement from Hudson, 
but failed, and then obtained from White, under threats of attaching his prop- 
erty, the mortgages upon his land and cattle referred to in the bill. They 
averred that, when their attorney was about to place the flrst mortgage upon 
record, he discovered that White had already conveyed his land to his wife and 
ehildren; that the exécution of the second mortgage or deed of trust was then 
taken, and, in addition, as the land was asoertained not to be as valuable as 
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at first supposed, a mortgage upon Wliite's cattle was obtained. As a condi- 
tion of giving said mortgages, White required tliat they should pay the Blair 
note, referred to In the bill, and, In order to obtain the security from White, 
they assumed the payment of said note, and paid the same, and the amount 
thereof formed a part of the indebtedness for which White executed the mort- 
gage for their beneflt. Défendants further averred that the low priées real- 
Ized upon the sale of the land and cattle were caused by the interférence of 
Randolph, through an attorney, who attended the sale, and warned those pres- 
. ent against biddlng. They denied any attempt to control the 1,959 head of 
cattle, but averred that Allen, in the effort to get Hudson to apply the prop- 
erty controlled by Hudson in settlement of the balance still due the bank and 
his indebtedness to Randolph, was authorized by Hudson to propose to Ran- 
dolph that he and the firm take charge of the cattle, wagons, horses, and ail 
his outflt, and sell them, complainant to receive two-thirds of the proeeeds and 
a note for the balance wlth security, and Heard, Allen & Floore to receive the 
remalning one-third, but that the proposition was declined by Randolph. De- 
fendants admitted that they employed attorneys to quash the attachment upon 
the 1,959 head of cattle, and accepted a transfer of a portion of the note given 
by the replevln surettes upon their purehase of the cattle from Hudson; but 
they averred that they did so In an honest endeavor to coUect the indebtednesa 
due them, and that they did not authorize a contest of plaintiffi's right to re- 
cover against Hudson and his suretles, or any attempt to delay the trial of the 
cause, but employed attorneys to secm-e for them the beneflt of the attempted 
asslgnment of a portion of said note, the payment of the note being conditional 
upon the discharge of the attachment. They further averred that they never 
realized anything from the note, or from the cattle which formed the consid- 
ération thereof. Défendants also alleged that Hudson pald for the cattle col- 
lected by him, to be dellvered under his contract, upwards of $35,000. It was 
averred that the White land, after deducting the homestead of White, aggre- 
gated 1,935% acres, and was not worth to exceed $10,000, and that the flvm still 
held the land, except 170 acres, which has been sold for $1,000; that they had 
sold a lot in Glen Rose, Tex., for $325, and realized from the sale of the 400 
head of cattle $4,100, from the sale of a smaller number $75, and had bouglit, 
under a sale on a trust deed, a small tract of land worth, probably, $300. The 
proeeeds of the auctlon sales of White's land and cattle were applied on certain 
of the notes, and judgments were taken against Hudson and White for the re- 
malnder, the judgments embi-acing interest at the rate of 12 per cent, and 10 
per cent, attorney's fee. 

S. E. Moss answered the blU, and averred that, at the time of the making of 
the contract by complainant wlth W. T. Hudson, défendant was not a résident of 
.Tohnson county, Tex.,and had no knowledge of the matters stated in complain- 
ant's said bill ; that, on December 23, 1888, he had purchased AUen's interest in the 
firm of Heard, Allen & Moore, embracing one-third of the lands in controversy, 
and paid him, for such Interest, In cash, $20,000; and that he made said pur- 
ehase wlthout knowledge or notice that Randolph laid or would lay any ciaim 
thereto, or had any interest therein. Upon information and belief, he adopted 
the averments of the answer of Heard, Allen & Floore as a part of his answer. 

Thereafter évidence was taken, and, upon motion of the complainant, on 
February 2, 1893, the cause was referred to the standing master in chancery 
of the court, "to conslder and détermine upon ail matters of law and fa et con- 
talned therein not heretofore decided by this court, and In connection wlth such 
other and further évidence as may be submltted to him by either party"; and 
said standing master was "required to report his flndlngs and judgment upon 
the law and facts." There is no récital of any opposition to the motion, and no 
exception was taken to the order or any part thereof. On May 3, 1893, the 
master filed his report, and, accompanylng the same, referred to In the report, 
was a copy of the order of Introduction of the testimony and the oral évidence 
Introduced at the hearlnig. The master found as follows: 

"(1) There was no consplracy on the part of Heard, Allen & Floore wlth Hud- 
son, or any one else, to influence the complainant to make the contract with 
Hudson In regard to the cattle. (2) That the bond of Hudson, given to Ran- 
dolph, to secure the money advanced by him to Hudson, was, at the time so 
given, a good and sufBcient bond for the amount of money expressed therein, 
and that the défendants Heard, Allen & Floore, nor any of them, made any 
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false or fraudulent statements in regard t» same. (3) Tliat the charge, made 
by complamant, tliat Allen represented Hudson to be a man of good cliaraeter, 
Is not proven, under the rules of évidence in such cases, it only being sworn 
to by complainant, and being denied under oath by the défendants Allen and 
Floore. (4) Tliat the claim ot Heard, Allen & Floore, under vvhich they sold 
the property of Sam White, was a valid and subsisting claim. (5) That the 
complainant, L. V. F. Randolph, knew, as soon as Heard, Allen & Floore did, 
that W. T. Hudson was not going to earry eut his eontract with him, and that 
said Hudson was fraudulently disposing of his property to prevent him from 
enforcing his eontract. (6) That Heard, Allen & Floore made no représenta- 
tions to complainant, nor did any art after the cattle bond was signed, that 
made it not équitable for them to take and enforce their lien on White's land 
and cattle. (7) That, under the facts in this case, it was not illégal or inéqui- 
table for Heard, Allen & Floore to employ lawyers to defeat the attachment 
proceedlngs in this court, as alleged by complainant. (8) That complainant 
was very badly and fraudulently treated by W. T. Hudson, but I can find no 
facts, under the law. as I constme it, by which the said Heard, Allen & Floore 
rendered them eitlier legally or equitably liable for the fraudulent acts of said 
Hudson. (9) I therefore find, and so adjudge, that complaiuant's bill against 
the défendants Heard, Allen & Floore be dismissed at his costs. (10) The com- 
plainant seeks no relief against the Whites, except to cancel the deeds made to 
White's wife and children, on which it Is unnecessary to make any ruling, be- 
cause of my former findings in this case, and they seek no relief against W. T. 
Hudson. I adjudge that the entire bill be dismissed at complaiuant's costs." 

On May 22, 1893, complainant filed exceptions to the findings of the master. 
On July 8, 1893, the court overruled such exceptions, and approved and con- 
firmed in ail things the report of the master, and his findings on the facts, and 
the law as therein contained, and dismissed the bill of complaint, with costs. 
The case was then brought to this court by appeal. 

Girault Farrar, for appellant. 
W. W. Leake, for appellees. 

Before WHITE, Circuit Justice, and LOCKE and PARLANGE, 
District Judges. 

WHITE, Circuit Justice, after stating the case, delivered the opin- 
ion of the court. 

The paper referred to in the report of the master, and filed witli his 
report, styled "copy of the order of introduction of the testimony and 
the oral évidence introduced at the hearing,"was,in effect,a certificate 
by the master of what was the évidence introduced before him, and 
was so treated by the trial court. We do not regard the objection of 
counsel to the right of this court to review the findings, because of 
the want of a proper certificate, as well taken, and we shall there- 
fore consider the case upon the merits. 

Wliile assignments of error are required as well in cases brought 
into a reviewing court by appeal as in cases brought up by writ of 
error (rules 11 and 24, subd. 2, par. 2, of this court [11 C. C. A. cii., 
ex., 47 Fed. vi., xi.]; and see Farrar v. Churchill, 13.5 TJ. S. 609, 
613, 10 Sup. et. 771), such assignments of error clearly must be 
direct ed to rulings of the court. This requirement is disregarded 
in the 34 assignments of error filed in the court below, and con- 
tained in the record. They are, in the main, but elaborate argu- 
ments in sui)port of the contention that the court erred in sustaining 
the findings of the master. We shall, however, ignore the unnec- 
essary and superfluous matter contained in the assignments and in 
the spécifications of error stated in the brief of counsel, and treat 
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plaintiff in error as simply objecting to the rulings of the court 
upon the flndings, and its action in dismissing the bill. 

It is difflcult to détermine, froùa the bill, precisely upon what 
theory complainant bases his right to the relief demanded. He 
avers, for instance, the recovery of a judgment, but nowhere def- 
initely allèges that any sum is owing tliereon, aithough the bill ap- 
pears to seek an application upon that judgment of the proceeds of 
the property received by Heard, Allen & Ploore from défendant Sam 
White, as being the property of said White. In some respects the bill 
is an ordinary creditors' bill, seeking to subjeît propertj ol a debtor 
in the hands of a third party. It also seeks to recover alleged trust 
moneys as the property of complainant. From other allégations, a 
claim of damages for alleged fraud would seem to be asserted; and 
relief is also sought to remove a cloud on the title to land of which 
complainant allèges he is the owner in fee. We may, however, leave 
ont of view, as the basis of any substantive relief, the claim that, by 
reason of the alleged deceitful and fraudulent practices of Heard, 
Allen & Floore, complainant was damaged $50,000, not only because 
no demand for judgment for such damages is asked, but for the rea- 
son that a recovery of damages must be in an action at law. Dunphy 
V. Kleinsmith, 11 Wall. 610; Eoot v. Eailway Co., 105 U. S. 189, 
207, 213, 214; Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249. The 
relief prayed is ail sought against Heard, Allen & Floore, and is, in 
substance, (1) that, as to the lands originally ovs'ned by Sam White, 
and acquired and held by the flrm at the time of the âling of the bill, 
and claimed by complainant to hâve been purchased by him at the 
sale under his judgment in his action against Hudson et al., the title 
of claimant be quieted; (2) that, as to the lands, cattle, and other prop- 
erty acquired by the firm from White, and converted by them into 
money, and the proceeds of the 1,959 head of cattle attached by com- 
plainant in his suit against Hudson et al., and the amount of the note 
for $20,660, given by the replevin sureties on their purchase of the 
cattle from Hudson, Heard, Allen & Floore be required to account 
for and pay the same to complainant, to be applied on the judgment 
recovered against Hudson and his bondsmen; and (3) that Heard, 
Allen & Floore be required to account to complainant for the $30,- 
000 advanced as pajTnents upon the contract with Hudson, and that 
complainant hâve judgment for any portion thereof found to hâve 
been misapplied. 

As to the White land, the record title to which is still in Heard, 
Allen & Floore, complainant does not appear as a créditer, seeking 
to set aside fraudulent conveyances, and to subject the land to the 
payment of his judgment against Hudson et al., after a fruitless at- 
temptto enforce its collection at law, or to set aside such conveyances 
as being hindrances to the enforcement by sale of a lien acquired in 
his action at law (Jones v. Green, 1 Wall. 330; Lessee of Sockman 
v. Sockman, 18 Ohio, 362; Gormley v. Potter, 29 Ohio St. 597); but 
he sets up an alleged title in himself, which is claimed to bave been 
acquired by purchase at a sale under a judgment in his favor, and 
asks that his title be quieted. While the bill, in this particular, 
would seem to be open to the objection that it is a mère ejectment 
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bill to recover possession of land (Whitehead v. Shattuck, 138 U. S, 
146, U Sup. Ct. 276; Fussell v. Gregg, 113 U. S. 550, 5 Sup. Ct. 631 ; 
Lewis V. Cocks, 23 Wall. 466; Hipp v. Babin, 19 How. 271), yet as 
a détermination of tlie riglit to relief sought with référence to the 
proceeds of the land and cattle formerly belonging to White, re- 
ceived by Heard, Allen & Floore, will be décisive of the right to re- 
lief with référence to the land to which the flrm now has the légal 
title, we will consider the issue as to this branch, and dispose of it 
on the merits. 

The averments relating to the second ground of relief set up a right 
of discovery, and to subject to complainant's judgment the property 
of his debtor, Whi^e, in the hands of Heard, Allen & Floore, and is^ 
in substance and effect, a creditors' bill. The third ground of relief, 
with référence to the |30,000 advanced payments, does not, however, 
proceed upon the theory that a portion of that fund, if any, misap- 
propriated, is a debt owing to Hudson, but proceeds upon the as- 
sumption that the money was received by the firm with knowledge 
of the fraudulent intention of Hudson to misappropriate, and under 
circumstances which made Heard, Allen & Floore trustées ex male- 
flcio of the same. 

Before considering the question as to the right of complainanttothe 
relief thus sought, we will notice an application which has been made 
on his behalf, since the submission of this case, that this court con- 
sider, as part of the record herein, an oflicial abstract of the judgment 
of February 5, 1887, which Eandolpli obtained in his suit against 
Hudson et al., certifled by the clerk of Somervell county, Tex., to hâve 
been filed for record in his county, and duly recorded in the judgment 
and record book of said county on March 21, 1888. It is stated, in 
the affidavit of the attorney who n presented complainant at the hear- 
ing before the master, that this abstract was otîered before tlie mas- 
ter to show notice to the défendant Moss, who claimed to be a bona 
fide purchaser from Allen, his co-defendant. That aflfidavit, with 
others submitted to us in support of the application, in substance 
set forth that, in the making up of the record before the master, 
that oflficer omitted the abstract of judgment therefrom, and ail 
référence thereto, and that the appellant did not discover the omis- 
sion until after the transcript of appeal had been filed in this 
court, and after the original had been put into the hands of the 
printer for printing, in accordance with the rules of this court,^ 
and that though repeated inquiries were made of the clerk of the 
circuit court at Dallas, and of the master, it was not until a short 
time previous to the application to this court that the abstract was 
discovered in the hands of the clerk of the circuit court. Counsel 
for appellees hâve consented that the abstract in question may be 
used by us as part of the record hère, provided we consider that the 
record could be amended by certiorari, upon ex parte afHdavits, so 
as to get this judgment into the record, coupling this qualifled con- 
sent with the statement that he has no personal recollection as to 
whether the abstract was ofïered at the hearing before the master, 
and that the master states that he has no recollection of it. The 
transcript flled in this court should be a complète transcript of the 
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record as it exista în the court from whose judgment the appeal was 
taken. A hearing can be had in an appellate court only upon the 
record brought from the trial court. Maxwell Land Grant Case, 122 
U. S. 365, 375, 7 Sup. Ct. 1271. Presumptively, the transcript of the 
record bef ore us is complète. In analogy to the order made in U. S. v. 
Adams, 9 Wall. 661, on an application made in due season, the court 
below might hâve directed the master to report as to whether the 
certifled abstract had been introduced in évidence, and, if so, to 
amend his report to show such fact, but it is clear that we cannot 
give such a direction. The application is, therefore, overruled. 

To détermine whether or not the bill and proofs establish a case 
entitling the complainant to relief nécessitâtes, in the flrst instance, 
a considération of the sufficiency of the exceptions flled to the find- 
îngs of the master. As ail the issues in the case were referred to 
the master to hear and décide, and this upon the motion of the com- 
plainant himself, the case is brought within the rule laid down in 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, which requires that 
we treat the findings of the master as so far correct and binding as 
not to be disturbed, unless clearly in conflict with the weight of the 
évidence upon which they were made. Keeping this rule in mind, 
we take up the flrst and third findings of the master, which read 
as follows: 

"(1) There was no conspiracy on the part of Heard, Allen & Floore wlth 
Hudson, or any one else, to influence the complainant to maUe the contract with 
Hudson in regard to the cattle." 

"(3) That the charge, made by complainant, that Allen represented Hudson 
to be a man of good eharacter, is not proven, under the rules of évidence in 
such cases, it only being sworn to by complainant, and being denied under oath 
by the défendants Allen and Floore." 

The exceptions of complainant, in effect, were that, upon the évi- 
dence, the master should hâve reached directly opposite conclusions. 
There is an entire absence of proof in the record that any improper 
motive influenced Heard, Allen & Floore to enter into a conspiracy 
such as charged in the bill, and there is no proof whatever that they 
derived any pecuniary beneflt from the conduct of Hudson. They 
did not seek out Randolph, introduce Hudson to his notice, and 
urge the bestowal of confidence upon him; but Randolph made the 
acquaintance of Hudson elsewhere, was induced, by the offer of 
Hudson to supply cattle at a less figure than other parties were will- 
ing to furnish them, to negotiate with Hudson, and accompany him 
to Oleburne to conclude a contract. Allen, who, alone, of the flrm 
of Heard, Allen & Floore, made whatever représentations were made 
by that iirm to Randolph, denied that he represented Hudson to be 
financially able to carry out the terms of such contract, or that he 
was an honest man, or a man of integrity, but admitted that he did, 
in reply to inquiries of Randolph, express the opinion that Hudson 
was able to make plaintifl secure in the performance of such a con- 
tract, and that the bond oflered by him was a good bond. When 
Randolph f ound that Hudson was in truth a eustomer of the bank, 
—a fact which, in itself, implied that Hudson was considered hon- 
est, — it is altogether unlikely that he would hâve propounded to the 
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bankers, and in the présence of Hudson, the broad question whether 
Hudson was an honest man or a man of integrity. The nature of 
the business dealings between Hudson and Heard, Allen & Floore 
also tends to corroborate the testimony of Allen and Floore that 
they were ignorant, when this contract was made, of the fact that 
Hudson had been indicted for crimes or félonies, or convicted of 
crimes or félonies, and that they did not think that Hudson was a 
dishonest person, or a man with whom it was unsafe to hâve busi- 
ness dealings. A few witnesses were introduced by complainant 
who testiâed that the réputation of Hudson was bad in a section of 
jiosque county, but it was not shown that such knowledge had ex- 
rended into Johnson county, where thèse bankers were engaged in 
business; and, while two officiais of Johnson county testified to the 
arrest of Hudson on several occasions upon indictments, and the 
clerk of the court testiâed to a half dozen indictments of Hudson, 
running back some 15 years, on charges of theft of cattle and mis- 
demeanors, there was no proof offered to establish the fact that 
such charges were generally known, or that Hudson was reputed in 
Johnson county to hâve been guilty of any serions infraction of law; 
nor, indeed, was any évidence introduced warranting the inference 
that any member of the firm knew that Hudson had committed a 
dishonest act. The défense, however, introduced a number of ap- 
parently reputable business men, one (H. S. Wilson) a merchant of 
Cleburne, who testiâed that Hudson's réputation, in May, 1885, for 
honesty, was good, and B. L. Durham, a bank offlcer at Cleburne, 
who had never heard, on or before May 8, 1885, that Hudson had 
ever been indicted for theft or swindling; while the clerk of the 
district court testified that Hudson never had been convicted of any- 
thing except some misdemeanors. 

As we hâve said, Heard, Allen & Floore dealt with Hudson in a 
manner indicating confidence in his integrity. They had flnancial 
dealings with him prior to the 8th of May, 1885, occasionally made 
loans to him upon the security of his indorsed notes, or upon the 
hazardous security of live stock, and furnished him money to be 
used in the purchase of cattle, to be repaid from the proceeds of 
expected sales. For instance: On the 8th day of May, 1885, when 
Eandolph and Hudson executed their agreement, Heard, Allen & 
Floore held a 30-day note of Hudson's for |7,400, dated April 21, 
1885, secured by a deed of trust on 300 steers. They held a note for 
$5,000, executed by Hudson as principal, with Sam White, A. J., 
N. S., and L. B. Hudson as sureties, which note was dated April 31, 
1885, and due May 6-9, 1885. The money had been paid to Hudson 
on this latter note to enable him to purchase cattle with which to 
carry out a contract he had made to deliver cattle to a purchaser 
named Baker, who had deposited the price thereof with the bank- 
ing firm, receiving a certificate of deposit from them, which was to 
be given to Hudson as payment on the delivery of the cattle; Hud- 
son agreeing that, on receipt of the certificate, he would turn it over 
to the firm in payment of his notes. Hère was an indication that 
the flrm considered Hudson trustworthy, and his personal security 
of value; else, they would not hâve relied upon his promise to sur- 
v.73F.no.l— 3 
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render the certificate of deposit in question. A great deal of stress 
has been laid upon the alleged fact that this $5,000 note was over- 
due at the time Randolph made his inquiries of Allen concerning 
Hudson, and that Hudson had negotiated the certificate, instead of 
surrendering it, as was agreed. But it is consistent with the facts 
in évidence to assume that the agreed time of payment of the note 
was when the cattle buyer had received the cattle and delivered the 
certificate of deposit to Hudson, and that, on the 8th of May, 1885, 
the certificate of deposit had not been delivered to Hudson, for it 
was not until the 28th of May that the firm discovered that the cer- 
tificate had been negotiated, and thereupon debited Hudson's ac- 
count with an amount equal to the sum to his crédit on their books 
(14,599.28) in réduction of the amount due on the note. It is not 
improbable that the explanation offered by Hudson satisfled Heard, 
Allen & Floore, especially as very nearly the full amount was to 
his crédit, and he was apparently investing largely in cattle to carry 
ont his contract with Randolph. Certainly, the bankers exhibited 
their continued confidence in Hudson's integrity by loaning hini the 
sum of |5,000, upon the mère secùrity of a new indorsed note, when 
he protested against this debiting of the balance to his accouut. 

We do not attach weight, as a circumstance tending to show a 
fraudulent intent on the part of Heard, Allen & Floore, to the fact 
that the firm did not volunteer information as to the state of Hud- 
son's account with them. They clearly did not, at the time, con- 
sider the indebtedness of Hudson a bad debt. ïhe indebtedness 
originated from ordinary business transactions, and we do not re- 
gard the contention well founded that Heard, Allen & Floore owed 
a duty to Eandolph to volunteer information as to the state of their 
customer's accounts, or the dealings had with them. Nor is the 
subséquent conduct of Eandolph consistent with the claim that, in 
making the contract with Hudson, he relied upon alleged false rep- 
résentations of the firm as to the integrity, etc., of Hudson. Com- 
plainant took a bond to secure himself from the danger of violation 
by Hudson of his agreement. He telegraphed and wrote, not to 
the firm, but to Allen, and in a letter to Allen, written late in May, 
expressing alarm because of the bad reports made to him as to the 
good faith of Hudson, he made no allusion whatever to the fact that 
he had made the contract upon the faith of statements of Allen or 
his firm, and that the reports he was receiving were inconsistent 
with such statements; nor when, subsequently, he stopped at Cle- 
burne, in June, on his visit to Hudson to personally investigate the 
progress being made, did he direct Allen's attention to the char- 
acter of the assurances given on May 8th, or suggest that he had 
been misinformed, and express a fear that he might sustain loss by 
reason of having relied thereon. 

As before stated, no motive has been proven for fraudulent con- 
duct on the part of Heard, Allen & Floore, or any member thereof, 
or any reason shown which would hâve induced them to practice 
déception towards complainant in order to entice him into making 
the contract in question. When the drafts for |14,000 and |16,000, 
respectively, were collected, they were placed to Hudson's crédit, 
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and he was pennitted to check the same out at his own pleasure. 
Had the firm been actuated by improper motives, we would hâve 
expected to flnd them demanding and obtaining from Hudson im- 
médiate payments of his then existing indebtedness ; but they made 
no sueb demand. Hudson checked against his account, as he had 
been accustomed to do; and when, on August 5, 1885, the discovery 
of Hudson's bad faith towards complainant was brought to their 
notice, Hudson's indebtedness to the firm was greater than it was 
on May 8, 1885. The master drew, from the circumstances sur- 
rounding the transaction, se far as they bore upon the conduct of 
Heard, Allen & Floore, inferences favorable to their good faith. 
We cannot say that he erred in so doing. 

The second flnding reads as f ollows : 

"(2) That the bond of Hudson, given to Randolph, to secure the money ad- 
vanced by him to Hudson was, at the time so given, a good and sutïlcient bond 
for the amount of money expressed therein, and that the défendants Heai'd, 
Allen & Floore, nor any of them, made any false or fraudulent statements in re- 
gard to same." 

This flnding is fully sustained hj the évidence. The allégations 
of the bill of complaint tend to support it, for it is therein charged 
that the sureties on the bond, subséquent to the making thereof, 
and the final consummation by Hudson of the swindle, fraudulently 
conveyed to B. F. Hudson "about sixty or seventy thousand dollars' 
worth of property; that W. T. Hudson transf erred the larger part 
of his property to his said brother; and that L. B. Hudson made 
fraudulent transfers of his property." In the bill, complainant esti- 
mâtes the value of Sam White's property as approximately $50,000. 
Even though the $60,000 or |70,000 of property transferred to W. 
T. Hudson embraced cattle bought with Randolph's money, we per- 
ceive from the record no good reason to doubt the truth of the tes- 
timony of Allen that, when he expressed the opinion that the bond 
was good security, he honestly believed such to be the fact. This 
firm, as before stated, dealt with Hudson and his sureties on the 
basis of their possessing ûnancial responsibility. White was one 
of the sureties on the |5,000 note of Hudson held by the firm on May 
5, 1885, and he was also principal on a note, dated April 22, 1885, 
and due May 2-5, 1885, for |2,231.55, upon which one of the guar- 
antors on Hudson's contract (Haley) was surety; and White was 
surety on a 30-day note for $319.46, dated April 7, 1885, being re- 
garded, as to the last-mentioned note, as the only responsible debtor. 
Disinterested witnesses, one a banker and another a judge, corrobo- 
rated Allen's opinion, by testimony to the eiîect that, from the gên- 
erai réputation, on May 8, 1885, of Hudson, White, et al., as to 
financial responsibility, they would hâve regarded the bond as per- 
fectly good. We therefore conclude that the second flnding was 
sustained by the évidence. 

The fourth flnding of the master reads as f ollows: 

"(4) ïhat the daim of Heard, Allen & Floore, under which they sold the prop- 
erty of Sam White, was a valid and subsisting claim." 

The exception taken by complainant was that the master should 
hâve found the reverse. The considération expressed in the deed 
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of trust executed by the White family in favor of Heard, Allen & 
Floore was the sum of $16,000, and the recited condition of the mort- 
gage was that it was given to secure the payment of 115,633.33, and 
interest thereon, accrued and to accrue, made up of a note of W. T. 
Hudson and S. White for |12,833.33, a note of S. White and John 
R. Haley for |2,500, and a note of S. White and J. S. James for $300. 
The chattel mortgage recites the considération as |7,000, and that it 
was given to secure the same indebtedness as is recited in the real- 
estate mortgage. The indebtedness of Hudson and White consisted 
of a 30-day note, executed by W. T. Hudson, with S. White and A. 
J. Hudson as sureties, dated June 23, 1885, for $4,500 (which was 
the balance due on the note for $7,400 that the flrm held May 8, 1885, 
and which latter note was secured by a chattel mortgage on 300 steers, 
but which security the flrm released, after payments had been made 
aggregating about $2,900, in order that Hudson might dispose of 
the same to complète his contract with Eandolph); a note for $5,- 
000, dated June 1, 1885, which represented money loaned on that 
day, by the flrm, practically in renewal of the $5,000 note held by 
the flrm May 8, 1885, and the $3,480.24 note to Mrs. Blair, assumed 
as a condition of White giving the mortgage. 

There was no évidence adduced tending to contradict the state- 
ment, under oath, contained in the answer, that this indebtedness 
was bona Me, and actually due to the flrm. While, as to a larger 
portion of the indebtedness, the money may hâve been obtained by 
Hudson for his personal beneflt, it is conceded that the notes were 
pverdue, and that the liability of White was flxed if the considéra- 
tion was valid. White's explanation as to his readiness to secure 
Heard, Allen & Floore is reasonable. He had had considérable 
dealings with them. They had often accommodated him in his busi- 
ness transactions. By the deed of trust he was to hâve 30 days' 
finie to make settlement, and he expected to be able within that 
time to induce Hudson to save him from loss. Further, Heard, 
Allen & Floore threatened to attach. They were résident con- 
venient to White's property, and White may well hâve believed that 
they were able to protect themselves by hostile measures. That the 
giving of the security to the bankers was not altogether voluntary 
is apparent from the circumstance that he concealed from their at- 
torney, when giving the flrst mortgage, that he had already con- 
veyed the property to his children. 

The finding under considération imports a holding that the allé- 
gation of the bill, that the payment of the Blair note for $3,480.24, 
which formed a part of the considération of the mortgages given 
by the Whites to Heard, Allen & Floore, was collusive, and made 
with the intent to hinder, delay, and defraud complainant, was not 
supported by the évidence. There is no évidence contradicting the 
fact that Heard, Allen & Floore, when the mortgage was given, as- 
sumed the payment of this note, and within a few days paid it. 
The surrounding circumstances corroborate their claim that the 
payment was not voluntary, but was made in order to obtain the de- 
sired security from White. The mortgages given by White operated 
as a double préférence by him, in favor of Heard, Allen & Floore, 
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and also in faTor of his créditer, Mrs. Blair. It was not a payment 
to White of money, whereby Wliite was enabled to divert his prop- 
erty from just claims of others. A préférence by a debtor of one or 
more creditors is not f orbidden by the laws of Texas, and is not an un- 
lawful delay or hindrance of other creditors. Sonnentheil v. Trust 
Co. (Tex. Civ. App.) 30 S. W. 943. 

The bill also seeks to annul the sale by Bryan, named as a trustée 
in White's deeds of trust, on the ground that the considération in 
the mortgage by White as to the Blair note was fraudulent, and be- 
cause the intention of White and the flrm was to put and to keep 
the property ont of complainant's reach. Thèse contentions we 
hâve just met and disposed of. There is no allégation in the bill 
that the mortgage was void upon its face. It is not averred that 
there were irregularities in the sale by Bryan which entitled com- 
plainant to any relief, nor was there any attack upon the validity of 
Bryan's deed for any cause, outside of the alleged fraudulent char- 
acter of the deed of trust on which the sale was based, which, it 
was claimed, rendered the deeds of trust void, and the sales there- 
under unlawful. Counsel for complainant, however, in their argu- 
ment, dévote much attention to a discussion of alleged irregularities 
in the manner of sale not specifled in the bill; but, as complainant 
must recover upon the case made in his bill (Foster v. Goddard, 1 
Black, 506), proof as to such irregularities cannot alîord a basis for 
substantive relief. The fact, however, that Bryan was an employé 
of Heard, Allen & Floore, did not tend to show fraud in the transac- 
tion. In Texas a mortgagee may also act as trustée to sell, and 
may sell under a mortgage to himself (Scott v. Mann, 33 Tex. 725; 
Goodgame v. Rushing, 35 Tex. 722; Marsh v. Hubbard, 50 Tex. 203); 
and no reason is apparent why a sale made by an employé author- 
ized in the deed of trust to make sale, would not be valid, merely 
because he acted by the direction of his employei". The deed from 
Bryan was not introduced in évidence, and is not in the record. We 
are bound to assume that it was regular and valid upon its face, 
and passed the légal title. We are, of course, not now concerned 
with the question as to whether, at another time and in another 
proceeding, complainant might hâve been entitled, as a party hav- 
ing an interest in or lien upon the land, to claim that the sale was 
voidable, because of irregularities in the proceedings, and that he 
was entitled to redeem or to other relief. 

The claim made by the bill is that complainant owns the fee of 
the White land, the légal record title to which is also apparently in 
Heard, Allen & Floore, and that the cloud of the trustee's convey- 
ance to them should be removed. The right to such relief, as well 
as complainant's right to hâve the proceeds of land and cattle sold 
applied on his judgment, we think, has not been established. 

There was no promise on the part of White to hold the property 
he then owned or might subsequently acquire as a pledge for the 
fulflllment of his guaranty. Randolph took no lien upon White's 
land at that time, and White retained perfect control over it, and 
could incumber it. Adler v. Fenton, 24 How. 407. Glearly, Heard, 
Allen & Floore cannot be required to account for the proceeds of 
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White's property, wMch they subjectéd to the satisfaction of valid 
mortgage liens at a time when that property was not charged with 
a prior lien in favor of Randolph. 

The flfth flnding reads as follows: 

"(5) That the complainant, L. V. F. Randolph, knew, as soon as Heard, AHen 
& Ploore dld, that W. T. Hudson was not golng to carry out his contraet with 
him, and that said Hudson was fraudulently disposing of his property to pre- 
vent him from enforclng his contraet." 

The exception allèges that other facts claimed by complainant 
to hâve been established by the évidence neutralized this flnding. 
This flnding is supported by the évidence and the allégations of the 
bill to the effect that complainant was informed of the fact that 
Hudson was cutting out and selling cattle from the herd about 
August 1, 1885, while the évidence tends to show that the flrst inti- 
mation that Heard, Allen & Floore had that Hudson was not acting 
in good faith was on August 5, 1885. The flnding seems only im- 
portant as bearing upon the question of good faith of Heard, Allen 
& Floore. 

The sixth flnding reads as follows : 

"(6) That Heard, Allen & Floore made no représentations to complainant, 
nor do [did] any act after the cattle bond was signed, that made it not équi- 
table for them to take and enforee their lien ou White's land and cattle." 

In his exception complainant asserted that the flnding should 
hâve been the reverse of this. From what has been heretofore 
stated, it is évident that we concur with the master in this flnding. 
Had Heard, Allen & Floore represented they were not creditors of 
Hudson and his sureties, and had Randolph, to their knowledge, 
entered into the contraet, and executed the bond, upon the faith 
and assurances of the flrm that the parties thereto were not so 
indebted, it might plausibly be urged that it would be inéquitable 
for the flrm to enforee their demands against the property of any of 
the parties to the bond until Randolph's claim had been satisfled. 
But, in the case at bar, there was no active concealment by Heard, 
Allen & Floore of the existing indebtedness, and no duty rested 
on them to disclose it. The indebtedness was not of such a charac- 
ter as would likely induce the belief on the part of Allen or his flrm 
that its existence would injuriously affect Randolph, or impose on 
them a moral duty even to volunteer infermation regarding the 
same. Advances such as had been made to Hudson were not of 
an extraordinary character. It appears to hâve been the ordinary 
course of business of banlfers in the cattle districts to extend similar 
accommodations to cattle dealers. 

We advert, in passing, to the claim of complainant that fraud is 
to be inferred from the circumstance that, subséquent to May 8, 
1885, Heard, Allen & Floore, at the request of Hudson, and after 
the payment of |1,987 on the note for |7,400, released their lien 
on the 300 steers and accepted the personal security of a newly-in- 
dorsed note of Hudson. There is no good reason shown for deny- 
ing to Heard, Allen & Floore the right to do as they did. The évi- 
dence was that it was done at the request of Hudson, in order that 
he might dispose of his cattle in performance of his contraet with 
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Raudolph. There is no proof that the firm designed, by it, to aid 
Hudson in making a fraudaient disposition of liis property. It does 
not appear that Hudson's flnancial condition was rendered less 
favorable. He was, presumably, still possessed of property as large 
in aniount as before the transaction. The conrersion of the steers 
into money or other form of property could not change the value 
of Hudson's assets. In fact, by reason of the release of the spécifie 
lien of Heard, Allen & Floore upon the steers, Hudson's property, 
to the sum of the value of the cattle, became amenable to the claims 
of gênerai creditors, who, to that extent, derived a beneflt. No 
good reason exists for the contention that Heard, Allen & Floore, 
because of Hudson's contract with the complainant, were restricted 
in their business dealings with Hudson to a mode of dealing which, 
in the opinion of complainant, might not operate to his détriment, 
in the event of Hudson not living up to his contract. 

We cannot infer fraud from the release of the lien on the steers. 
It is altogether unlikely that it entered into the minds of Heard, 
Allen & Floore, or any of the members of that firm, at the time of 
the exécution of the contract, on May 5, 1885, or when they released 
their lien on the steers, that there would be a deliberate attempt 
on the part of Hudson to defraud complainant. The utmost that 
they could reasonably hâve anticipated as likely to happen was 
delay or a partial delivery, and the possibility of some loss to Hud- 
son by reason of the forfeiture clause in the contract. Of course, 
if the deliberate attempt to swindle, subsequently attempted, had 
been regarded by Heard, Allen & Floore as likely to occur, we 
should be justified in viewing every act of theirs with much sus- 
picion; but the case established by the évidence does not warrant 
us in presuming a wrongful intent. 

The seventh flnding reads as follows: 

"(7) That, under tlie t'acts in tliis case, it was not illégal or inéquitable for 
Heard, Allen & Floore to employ lawyers to defeat the attachment proceedings 
in this court, as alleged by complainant." 

In his exception complainant states that the master should hâve 
reached an opposite conclusion. The interférence of Heard, Allen 
& Floore in the litigation referred to is explained by them as arising 
from a désire to realize from what they regarded as Hudson's prop- 
ertj' the balance owing to them. While it is alleged by Randolph that 
the 1,959 head of cattle which he attached were part of the herd 
with which Hudson started, ostensibly, for Red Fork ranch, in June, 
1885, and were bought with his money, the latter claim is a mère 
inference, drawn from the circumstance that $30,000 of Randolph's 
mone.Y was paid to Hudson in the expectation that it would be ap- 
plied in the purchase of cattle. There was no attempt at the hear- 
ing to establish that ail or any particular portion of this 1,959 head 
of cattle were bought with the $30,000, though, as a matter of fact, 
complainant never repudiated the contract with Hudson, or elected 
to treat the money obtained by Hudson as fraudulently obtained, 
and the title to it still in complainant. But, even though com- 
plainant had done so, and though it be concluded he had a right to 
follow the proceeds of that money, he could assert no lien against 
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property wliere other moneys had also been used in tlie purcliasc. 
LitcMeld v. Ballou, 114 U. S. 190, 5 SUp. Ct. 820. The herd orig- 
inally, when it was started by Hudson from the neighborhood of 
Kopperl, consisted of more than 3,000 head, and the outflt embraced 
50 or 60 head of horses, a number of wagons, and other paraplier- 
nalia, which aggregated in value a much larger sum than |30,0()0, 
the amount advanced by Eandolph. While Hudson was largely in- 
debted to Randolph, he was also largely indebted to Heard, Allen 
& Floore, and it certainly does not appear improbable that Heard, 
Allen & Floore entertained the belief that, though Randolph, like 
themselves, had been the victim of misplaced confidence, they had a 
légal right to save themselves from loss by realizing whatever bal- 
ance was stîll due them from the visible assets of Hudson, how- 
ever unfortunate the condition in which Eandolph had been or might 
be placed by Hudson's rascality. Heard, Allen & Floore had re- 
ceived mortgages from White to secure an indebtedness aggregat- 
ing 115,633.33. The purehase price of the sale of the land and 
cattle under the mortgages by White, to wit, |4,500, was applied in 
payment of the White and Haley note of |2,500, the White and 
James note of |319, and a note of White's for |26, and interest on 
said notes, leaving $1,862.90, which was applied as a crédit on the 
note given by Hudson and White in lieu of the Blair note, which 
Heard, Allen & Floore had assumed to pay, and had paid, as here- 
tofore stated. The default judgments for $10,979.82 and |857.13, 
referred to in the bill, represented the balance due upon the Hudson 
and White notes, less the crédit of $1,862.90. The judgments in- 
cluded 10 per cent, attorney's fee, and also interest at the rate of 
12 per cent, per annum. Whatever moral obligation might hâve 
rested upon Heard, Allen & Floore to make some allowance upon 
the indebtedness for which thèse judgments were taken, because of a 
possible excess of value of the land and cattle, to which they had ac- 
quired the légal title by their purchases at the sales under the trust 
deed, over the amounts bid for the same, they were under no légal 
obligation to do so. The land, however, appears to hâve been not 
readily salable or income-producing; and with the then necessity 
for the employment of attorneys to protect their interests, and the 
implied threats of complainant, evidenced by his interférence, 
through an attorney, with the sales under the trust deeds, and the 
impression which the parties must hâve derived of future litigation 
with Eandolph, it was not unlawful or fraudulent for Heard, Allen 
& Floore to stand upon their légal rights, and obtain as great a 
margin as possible, so that they might recoup themselves, from the 
increased profits which they might dérive, in the future, from the 
property purchased, for the légal and other expenses and the grow- 
ing interest account. And it is well to notice the fact that com- 
plainant himself is not unwilling to treat the value of the landa 
to which he claims to hâve acquired title by purehase at the sale 
under his judgment as being simply the amount of his bid. 

The sweeping allégations, made in the bill, with référence to 
Heard, Allen & Floore's alleged wrongful interférence in Eandolph's 
suit and attachment are nol speciflcally noticed by the master. They 
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are, however, not only denled In the answer, but find no support in 
any évidence presented. It does not appear, in the proofs, that they 
procured the trial of complainant's attachment suit to be delayed, 
and there is certainly nothing shown to indicate any irregular or 
improper conduct by them in référence to postponements of the at- 
tachment suit, or a wrongful and fraudulent use or abuse of the 
process or powers of a court of justice, which might be weighed, 
as was done in Angle v. Eailway Co., 151 U. S. 1, 14 Sup. Ct. 240, 
with other wrongful acts committed by a party, the resuit of which 
was the fraudulent acquisition of property to which another had, in 
equity, a superior claim. The mère causlng of delay in a litigation, 
however, would furnish no ground for an appeal to a court of equity 
to compel a défendant claiming an interest in property to account 
in relation to the property, particularly when he had not received 
the property into his possession or control, or derived any benefit 
therefrom. 

The eighth flnding reads as follows: 

"(8) That complainant was very badly and fraudulently treated by W. T. 
Hudson, but I can flnd no facts, under the law, as I construe it, by which the 
sald Heard, Allen & Floore rendered them either legally or equltably liable for 
the fraudulent acts of said Hudson." 

The converse of this, it is claimed by complainant, in his excep- 
tion, would hâve been proper. It follows, from what we hâve al- 
ready said, that we are of opinion there was no error committed 
by the master in reaching the conclusion stated in this finding. The 
master bas made no spécifie flnding concerning the allégations of 
the Mil with référence to the $30,000 collected by Heard, Allen & 
Floore, and placed by them to the crédit of Hudson upon the books 
of the bank. We find no warrant for the claim that this money 
was received under circumstances that made the flrm chargeable 
with the duty of seeing to its proper application. Certainly, we 
would not be justified in holding, from the mère fact that Randolph 
paid 130,000 as an advance upon the purchase price of the cattle 
which he had agreed to receive from Hudson, particularly when 
he had taken security guarantying the payment by Hudson of a 
heavy penalty in the event of complète or partial failure to perform 
his agreement, that Heard, Allen & Floore, by the mare receipt, as 
bankers, of money which they collected for account of a depositor, 
and which belonged to him, impliedly undertook to see to the proper 
disposition of the money, and became bound to exercise a super- 
visory control over the business of Hudson, especially when his 
course of dealing with the bank embraced various other matters 
growing ont of the gênerai business of cattle buying, and where, 
from the nature of the account, deposits, simply, of cash or checks, 
and withdrawals by check, it was practically impossible for Heard, 
Allen & Floore to accurately inform themselves of the dealings of 
Hudson. They certainly had no right to question Hudson as to how 
he conducted his business, or for what reason he checked out his 
money; and, had they attempted a supervisory control over him, 
Hudson possessed the right to close his account, and transfer his busi- 
ness elsewhere. Heard, Allen & Floore entered into no agreement 
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with Bandolph to see to the disbursement bj Hudson of the money» 
advanced by Randolph. They collected it as tlie agents of Hud- 
son, and were liable to account to him for the money. Wbether 
Hudson disbursed ail of Eandolpb's payments in the purchase of 
cattle was none of their concern. If, as between Hudson and his 
bankers, there was no relation of trust created by the crédit of the 
proceeds of the drafts, but merely that of debtor and créditer (Scam- 
mon V. Kimball, 92 U. S. 362, 369, 370; Mining Co. v. Brown, 124 U. 
S. 385, 391, 8 Sup. Ct. 531), it is difficult to see how, in the absence of 
fraud, a trust relation could arise between Heard, Allen & Floore 
and Éandolph by the mère collection of the drafts. Hudson was 
not credited with, and did not disburse, the proceeds of the drafts as 
a mère factor or agent of Eandolph, and, therefore, the ruling in 
Bank v. Gillespie, 137 U. S. 411, 11 Sup. Ct. 118, has no application. 
If, at the time he entered into his agreement with Eandolph, Hud- 
son had formed the intention of defrauding Eandolph, and Heard, 
Allen & Floore had notice of such fraudulent intent when the drafts 
were deposited with them for collection, it might with some pro- 
priety be urged that they became trustées ex maleflcio, and liable 
to account to Bandolph therefor; but, while we entertain some doubt 
whether, upon the évidence in this record, we would be warranted 
in inferring that Hudson originally intended to defraud Eandolph, 
we are clearly of opinion that the évidence does not justify the in- 
ference that any part of the money was appropriated by Heard, Al- 
len & Floore in satisfaction of any indebtedness of Hudson to them. 
The only ground for the assertion of a claim that there was such an 
appropriation is the fact, already referred to, that, upon discovering 
Hudson had negotiated the certiflcate of deposit, which was to be 
returned, when received from Baker, and applied in cancellation 
of his note for |5,000, held by the ârm, on May 8, 1885, Heard, Allen 
& Floore debited his account with a sum equal to the money then 
to his crédit, viz. $4,599.28. But the évidence showed that, of this 
sum to his crédit, thus absorbed by the débit thus made, f 1,785.96 
was not money which had been advanced from Eandolph, but was 
other money, deposited by Hudson with the bank in Ûie ordinary 
course of his business, and it was satisfactorily shown that, a few 
days afterwards, upon Hudson's représentation that he needed this 
money for the purchase of cattle under his contract with Randolph, 
the firm loaned to Hudson, and placed to his crédit, the sum of |5,- 
000, thus extinguishing the débit made of |4,599.28. 

The master also failed to report speciflcally upon the allégations 
of the bill with référence to the claim of complainant for an ac- 
counting as to the proceeds of a note for |20,6G0, given by Eeed and 
Odem, on the purchase by them, from Hudson, of the 1,959 head 
of cattle attached by Eandolph. He perhaps regarded the claim as 
too frivolous to require spécial notice. Certain it is that there is 
no proof whatever contradicting the déniai of the surviving part- 
ners that they collected anything whatever upon the note. Noth- 
ing having been received by Heard, Allen & Floore, there is no room 
for the application of the doctrine that a trust may sometimes arise 
by reason of an intermeddling with property. 
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Elsewhere in this opinion we might hâve appropriately called at- 
tention to the fact that Hudson lived at Kopperl, about 30 miles 
from Oleburne, where Heard, Allen & Floore were located; that 
his real property was located in the vicinitj of Kopperl ; and that the 
cattle for delivery under the Randolph contract were collected at 
that point, and not at Cleburne. Randolph, therefore, must hâve 
contemplated that Allen's knowledge of Hudson's flnancial ability, 
and of Hudson's acts in supposed performance of his contract with 
Randolph, was derived, in ail probability, in great part, from mère 
information from others. We hâve also failed to notice the claim, 
made in the argument on behalf of complainant, that the intercourse 
between Hudson and Heard, Allen & Floore was of an intimate 
character after August 5, 1885, when the flrm flrst received infor- 
mation that led them to fear that Hudson was not acting honorably 
towards Randolph. This claim is based upon évidence that Hud- 
son occasionally called at the bank, and that offers regarding the 
disposition of the cattle, etc., controlled by Hudson, and then in the 
Indian Territory, were made by the firm. But it is to be borne in 
mind that the efforts of the bankers were direct ed to obtaining a 
settlement from Hudson. They had not antagonized him by hostile 
measures, and we cannot say, because Heard, Allen & Floore treated 
Hudson in a manner which induced him to exhibit a willingness to 
subject the property over which he had control to the payment of 
his debts, is proof of collusion. 

While, also, we are considering the claims of Randolph to a re- 
liance upon représentations made by Heard, Allen & Floore, by 
which he was induced to make the contract with Hudson, it must 
not be overlooked that he asserts that he endeavored to obtain the 
signatures of the firm to the bond, and that he claims they declined. 
In the face of a positive refusai to consent in writing to be bound 
for the acts of Hudson, it ought not readily to be inferred that rep- 
résentations were made which operated to produce the same liabil- 
ity. The failure, also, of Randolph to bring an action to recover 
damages for the alleged deceit is in itself a circumstance to be con- 
sidered in weighing the évidence in the case. 

It has become unnecessary, in conséquence of the foregoing views, 
to consider the question whether or not the représentations made by 
Allen were within the legitimate scope of the partnership business,^ 
and so binding upon the other members of the firm. It is also un- 
necessary to consider what bearing the absence from the record 
of the heirs or représentatives of the deceased partner, Heard, would 
hâve had in the event we had found that the allégations of the bill 
had been sustained. Impressed with the zeal and earnestness of 
counsel for complainant in their efforts to make clear that their 
client was entitled to relief at our hands, we hâve carefully exam- 
ined the voluminous record, and hâve assumed the présence therein 
of the docmnentary évidence certified by the master as produced 
before him. After such examination, however, and a careful weigh- 
ing of ail the évidence in the case, we hâve reached the conclusion 
arrived at by the master and the circuit court, viz. that the com- 
plainant haanot sustained, by proof, the allégations against the de- 
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fendants Heard, Allen & Floore. It foUows that, as relief cannot 
be had against them, complainant is not entitled to relief against 
any of thie other défendants, and the judgment of tlie circuit court 
la theref ore afQrmed. 



OLMSTBAD y. DISTILLINQ & CATTLE-FEEDINQ CO. GRAVES T. 
SAME. BAYER v. SAME. 

(Circuit Court, N. D. Illinois. June 24, 1895.) 

1. CoKPORATiONS— Quo Warranto — Efpbct op Appbal. 

A judgment of ouster in quo warranto proceedings against an Illinois 
corporation goes into effect from its renditlon, and Is not suspended oi 
annulled by an appeal to the state suprême court, pursuant to Rev. St. 
111. c. 112. 

8. Sjlmk — BcjiJiTT JuRismoTioN — Appointment of Reobivers. 

The lUinois statute relatlng to corporations provides that corporations 
organized thereunder, whose powers hâve expired "by limitation or oth- 
erwise," shall continue thelr corporate capacity, with the use of their 
names, for two years, for the purpose of settling up their afCairs, convey- 
Ing property, prosecuting or defending suits, and that dissolution for any 
cause wlmtever shall not impair any remédies against it, or its oiBcers or 
stockholders, for liabillties incurred before dissolution. Rev. St. 111. c. 
32, §§ 10-12. Beld that, upon a judgment of ouster in quo warranto pro- 
ceedings, the corporation itself becomes a trustée for its creditors and 
stockholders, so that equity will hâve jurisdlction, on the ground of the 
trust relation, of a suit by a stockholder, in behalf of himself and other 
stockholders who may joln with him, for the appointment of receivers to 
administer its assets, where proper averments are made showing that the 
corporatlon's afCairs are Involved, and its property in danger of being 
seized and dissipated, by means of attachments, exécutions, etc. Bacon 
V. Robertson, 18 How. 480, applied. 

8. Bame — Stockholders' and Creditors' Bills. 

Bven when a recelver is appolnted for a corporation, upon an erroneous 
assumption of the court that the bill discloses a case of équitable juris- 
dlction, such appointment cannot be questioned collaterally; and, if b» 
objection is made by any one to such appointment the court will hâve 
jurisdlction of a creditors' bUl subsequently filed, even though it does not 
appear that such creditors hâve exhausted their légal remédies. Brown 
V. Iron Oo., 10 Sup. Ct. 604, 134 U. S. 530, followed. 

4. Judtcial Sai.b — Purchasb of Corporatb Property. 

Where the property of a corporation is to be sold In judicial proceed- 
ings, the court cannot entertain objections to the purchase thereof by a 
committee of stockholders, founded upon the theory that the corporation 
had attempted to create a trust or monopoly, and that the proposed pur- 
chasers would also endeavor to monopolize the business. ïhe court can- 
not assume that any Improper use will be mado of the property, or under- 
take to control It after it bas been sold and conveyed by the recelver. 

Thèse were three bills, filed, respectively, by John F. Olmstead, 
Chester H. Graves, and Stephen D. Bayer, against the Distilling <Sr 
Cattle-Feeding Company, which hâve been Consolidated and heard 
as one cause. For a décision on a motion for removal of receivers, 
see 67 Fed. 24. The cause is now heard upon the pétition of Rich- 
ard B. Hartshorn and others, constituting a reorganization com- 
mittee, for a judicial sale of the property of défendant company.- 

Moran, Kraus & Mayer and John P. Wilson, for petitionera. 

Walker & Eddy, Dupée, Judah, Willard & Wolf, and Eunnells & 
Burry, contra. 
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SHOWALTEE, Circuit Judge. Certain stockliolders of défendant 
Company now pétition the court to sell certain distilleries, being 
part of the estate of the défendant corporation in the hands of the 
receiver heretofore appointed in said Consolidated causes. They 
offer to buy said property, bidding therefor the sum of |9,800,000, 
on terms and conditions which will be spoken of presently. Cer- 
tain other stockholders and creditors of said défendant company 
oppose said sale. They contend: (1) That the court has no juris- 
diction to order such sale; (2) that it would be error for the court 
to order such sale, at the présent stage of the litigation, and before 
the claims hâve been ascertained; (3) that the petitioners ought not 
to be permitted to buy, or that the property in question ought not in 
any event to be alienated to said petitioners. 

The jurisdiction of the court over the property, and the interests 
therein of the litigants, may be ref erred to any one of the three Con- 
solidated causes. In the Olmstead bill which was the ârst pro- 
ceeding, it is set forth that Olmstead, a citizen of New York, is a 
stockholder of the défendant company, which is an Illinois corpora- 
tion; that défendant has a large amount of property in Illinois and 
other states, including the distilleries in question, which are going 
concerns; that défendant has a great number of creditors and out- 
standing contracts; that its affairs are greatly involved; that it is 
much embarrassed financially, and will be unable in future to meet 
its pecuniary obligations; that, pursuant to a quo warrante pro- 
ceeding commenced in the circuit court of Cook county, 111., against 
défendant, to deprive it of its charter, a judgment of ouster had been 
lately rendered; that an appeal was perfected in said quo warrante 
proceeding from said circuit court to the suprême court of Illinois; 
that said appeal is still pending and undetermined ; that said judg- 
ment of ouster remains in f ull force and effect ; that divers creditors 
of défendant threaten and are about to commence suits, by attach- 
ment and otherwise, against défendant, in Illinois and in other 
states; that by reason of exécutions and attachments in such suits 
the property of défendant will be wasted and destroyed to such a 
degree as to make the same inadéquate and insufficient to pay its 
debts ; that, if a receiver be appointed by this court, to take and con- 
serve and distribute the estate of défendant, and if said creditors be 
in the meantime enjoined from such proceedings at law, said es- 
tate will pay ail the creditors of défendant in full, leaving a bal- 
ance to be divided among its stockholders, — and an injunction and 
receiver are thereupon prayed for. Said Olmstead flled this bill, to 
which the said Distilling & Cattle-Feeding Company was made sole 
défendant, on behalf of himself and ail other stockholders who might 
choose to join with him in that behalf. On the flling of this bill a 
receiver was, or rather receivers, to whom the présent receiver is 
successor, were, appointed by the consent of the défendant corpo- 
ration. Said receivers took possession, and their successor now 
holds ail the assets and property of the défendant corporation in the 
state of Illinois, and ail its property in other states by force of ju- 
dicial proceedings in such states ancillary to this proceeding. This 
court thereupon commenced, and has thenceforward and up to the 
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présent timç proceeded with, the administration of the estate of 
the défendant; and daims against the property in the hands of the 
receiver hâve been filed with the master, pursuant to the order in 
that behalf of this court, by some 3,000 claimants. 

It is now said that there is no jurisdiction, meaning that there is 
not, and never was, any power in this court to make any order or do 
anything whatever in the matter of this estate. ïhe appeal bond in 
the quo warrante suit suspended ail such further proceedings as 
were authorized in enforcement by the said circuit court of Cooli 
county of its judgment in said suit. No exécution could rightly 
issue for the costs, or a fine, if one were adjudged in said quo war- 
rante proceeding, pending the appeal. But 1 am unable to ûnd any- 
thing in any statute of Illinois which in any manner annulled or sus- 
pended the effect of Judge Gibbon's judgment in the (state) circuit 
court, so far as it flxed, as from the date of its rendition, the status 
of the défendant corporation. The statute concerning quo warrante 
proceedings (chapter 112 of the Revised Statutes of Illinois) provides 
that, in such proceedings, appeals and writs of error may be taken 
and prosecuted in the same manner and upon the same terms and 
with like effect as in other civil cases. The pleadings and procédure 
in such cases are also analogous to pleadings in other cases at law. 
Within the rules touching the effect of appeals, as stateû fn Oakes 
V. Williams, 107 III. 156, the judgment of the circuit court, so far 
as it declared the status of the défendant corporation, went into effect 
as aoon as rendered, subject, merely, to possible reversai by the su- 
prême court 

Section 10 of chapter 32 of the Revised Statutes of Illinois, on the 
subject of corporations, is in words following: 

"Ali corporations organized iinder this law whose powers naay hâve explred 
by limitation or otherwlse, shall continue thelr corporate capacity during the 
term of two years for the purpose only of coUectlng the debts due said corpo- 
ration and selling and conveylng the property and efCeets thereof." 

Section 11 is in words following: 

"Such corporations shall use thelr respective names for the purpose afore- 
said and shall be capable of prosecuting and defending ail suits in law or 
equity." 

Section 12 is in words following : 

"The dissolution for any cause whatever of any corporation created as afore- 
sald shall not take away or impair any remedy given against such corporation, 
its stockholders or oflacers for any Uabilities incurred prevlous to Its disso- 
lution." 

The corporation in question was organized under the gênerai cor- 
poration law of the state of Illinois, from which the foregoing sec- 
tions were quoted. The effect of the quo warrante judgment, in 
view of said enactments, was to make of the défendant corporation 
a trustée. I do not think, as was argued hère, that the directors 
of said corporation became trustées. It seems to me that, within 
the sensé of the statute, the corporation itself became a trustée as 
Boon as the judgment of ouster was rendered. The property of said 
corporation thereupon became at once a trust property, and the 
Btockholders and creditors became at once the beneflciaries or equi- 
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table owners thereof. Prior to the judgment of the circuit court, the 
defendaat corporation owned its property legally and equitably. 
After the judgment the équitable ownership ceased in the corpora- 
tion, and became at once vested in the creditors, and, subject to their 
rights, in the stockholders. On this view of the law, the Olmstead 
bill ahowed, not <mly jurisdiction in the court, but a good and valid 
cause of action in equity. Upon the averments of that bill creditors 
had no right of priority over each other. The remedy of each, aa 
against the corporation, is preserred; but they had no right, as 
against each other, to seize and squander, through exécutions and 
attachments, the property of the défendant. The corporation itself , 
on the showing of that bill, acting through its directors, — though, if 
unmolested by exécutions and attachments, said directors might iin- 
der the statute bave administered and wound up its affairs, — was un- 
able to exécute and carry out the trust. 

But the jurisdiction of this court did not dépend on the failure or 
inadequacy of légal or statutory remédies. The matter of trusts 
falls within the équitable cognizance of this court. The power to 
adjudicate concerning the same belongs to this court as of course, 
and as part of its original jurisdiction. I may add, further, that 
section 25 of the chapter on corporations in the Revised Statutes of 
Illinois does not meet the case of a corporation deprived of its char- 
ter by a judgment of ouster in a quo warranto proceeding, nor, if 
it did, would said section hâve any force as against the chancery 
powers of this court. It seems to me, theref ore, that this court not 
only had jurisdiction to take control of the estate of défendant by 
a receiver, pursuant to the prayer of the Olmstead bill, but, as stated, 
that said bill showed a good cause of action in equity. The case, 
so far as the matter of jurisdiction is concerned, is like Bacon v. 
Kobertson, 18 How. 480. There a judgment of ouster had been ren- 
dered against a corporation in Mississippi. Pursuant to a statute of 
that state, a person was named, and by the court which rendered 
the judgment of ouster, as trustée, to take the estate and effects of 
the corporation, and administer the same. While this trustée was 
selected by the court, he derived his powers from the statutes in that 
behalf of Mississippi, and not from the court; the court acting, in 
his appointment, ministerially, rather than judicially. Said trustée 
thereupon took possession of the estate of the corporation, and pro- 
ceeded in the administration of the same. He collected its debts, 
and was authorized by law to apply to the court for an order di- 
recting a sale of the same. He failed or neglected to sell, or to 
apply for such order, and, at the time of filing the bill in the United 
States court, was still in the possession of the property. Suit was 
brought in said fédéral circuit court by stockholders of the corpora- 
tion, nonresidents of Mississippi, on behalf of themselves and ail 
other stockholders who might choose to join with them. The su- 
prême court of the United States declared that the circuit court had 
jurisdiction to take charge of the estate and distribute it among the 
persons to whom it belonged. That case, therefore, as already stated, 
was idéntical with this, so far as the question of jurisdiction was 
concerned. There, upon the dissolution of the corporation, a per- 
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«on was appointed, as trustée, to take charge of and adminîster the 
trust estate. Hère, by our statute, the corporation itself, when the 
judgment of ouater was rendered, became the trustée, for the pur- 
pose of converting and dividing its property among the persons who 
were entitled to receive the same. 

Even if no cause of action were shown on the face of the Olmstead 
bill, — that is to say, even if the judge who appointed the receiver 
erred in his assumption that a cause of action was shown, — he still 
had jurisdiction, or the power, to appoint the receiver, according to 
the décisions of the suprême court of the United States. This be- 
ing 80, the appointment of the receiver could not be questioned col- 
laterally; and the Graves bill, the second of thèse Consolidated 
causes, on this theory, shows a cause of action in equity, and juris- 
diction in the court to appoint the receiver. The Graves bill is an 
ordinary creditors' bill, flled by a judgment créditer, on behalf of 
himself and ail other creditors similarly situated. 

If, however, we assume that there was no jurisdiction in the court 
to appoint a receiver pursuant to the Olmstead bill, then the Graves 
bill would not show a cause of action in equity, because, on the 
face of said bill, it would not appear that the complainant had ex- 
hausted his remédies at law. If the court were without jurisdic- 
tion to appoint a receiver in the Olmstead bill, then Graves' exécu- 
tion might hâve been levied, and he had failed to exhaust his rem- 
édies at law. But the receiver waa appointed in the Graves case 
withont objection on the part of the défendant corporation, or any 
persoQ in its behalf, and the administration of the estate through 
the receivership has proceeded, without objection to the jurisdic- 
tion, up to the présent time. The Graves bill showed a cause of 
action at law; that is to say, it showed that Graves had a valid 
claim against the estate, and was entitled to collect it out of the 
assets of the corporation. Upon this assumption, and in the ab- 
sence of any objection, the law is well settled that the appointment 
of the receiver was within the power and jurisdiction of the court. 
Not only so, but such appointment cannot now be insisted on even 
as error. On the theory last supposed, the Graves case becomes 
identical with the case of Brown v. Iron Co., 134 U. S. 530, 10 Sup. 
et. 604. That case was a bill flled by a judgment créditer who had 
not sued out exécution, and with whom was joined, as complain- 
ants, contract creditors who had not as yet even obtained judgments. 
A receiver was appointed, who took charge of the property of the 
défendant corporation without objection, divers claimânts afterwards 
flled claims, and it was held, by the suprême court of the United 
States, not only that the court had jurisdiction, but that the cause 
of action would go on the equity side of the court notwithstanding 
the failure to show that the remedy at law had been exhausted. 

I am confident that the objection hère made to the jurisdiction is 
invalid. I am of the opinion, also, that the property bid for may 
be now sold. The question is one of expediency in the adminis- 
tration of the estate. From the report made by the receiver, it will 
be extremely inconvénient, if not impracticable, for him to care for 
the distilleries in question, and keep them in opa-ation through an- 
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other season. For him to make cattle-feeding contracta, and at- 
tempt to run the distilleries another year would inrolve the estate 
in an expense that could hardly be justifled. Within the authority 
of such cases as Crâne t. Ford, Hopk. Ch. (3d Ed.) 130, Forsaith 
Mach. Co. V. Hope Mills Lumber Co., 109 N. C. 576, 13 S. E. 869, and 
Bank y. Shedd, 121 U. S. 74, 7 Sup. Ot. 807, I think it is compétent 
for the receiver to sell any part of the estate, and hold the pro- 
ceeds for the beneflt of such claims as may be adjudged valid. 

The objection that the property ought not to be sold to thèse pe- 
titioners proceeds, apparently, upon the ground that the corporation 
attempted to create a trust or monopoly in that kind of property, 
and that thèse petitioners, representing upwards of 347,000 of the 
shares of the stock of défendant, were responsible for the unlawful 
conduct of the corporation, — upon the surmise that thèse petitioners 
are themselves, now and by this proposed purchase, attempting to 
monopolize the distillery business. It seems to me that there is no 
validity in this objection. In making their ofEer for this property, 
thèse petitioners are simply shareholders. In that capacity they are 
interested in the property in question, and hâve the right to préserve 
the same by buying it from the receiver, if the latter can be induced 
and empowered to sell. The court cannot assume that any improper 
use will be made of this property by the purchasers, nor can the court 
undertake to control the use of the property after it has been sold 
and conveyed by the receiver. 

I am disposed to make the order of sale, and to accept the bid 
made by this reorganization committee upon the terms proposed by 
them, but upon the further understanding that they take the care 
and management of the property in subordination to the possession 
of the receiver until the payments which they propose to make shall 
hâve been made. In order to préserve the liens which now exist, I 
am disposed to insist that the paramount possession of the receiver 
be maintained. The petitioners say that they hâve collected a f und 
of $1,400,000, and that they intend to give security conditioned that 
they shall make to the receiver, or his successor, the payments as 
proposed. I understand, from this, that they mean to give bond 
to secure thèse payments. If they are willing to do that, and to take 
the care and use of the property in subordination to the possession of 
the receiver, so that the court shall not lose the control of the prop- 
erty in this proceeding, I think the order for sale may be made. 



AMES et al. v. UNION PAC. RY. 00. et al. 

(Circuit Court, D. Nebraska. March 27, 1896.) 

1. Raileoads — Intkkchanged Business — Adjdstmekt of Earnings xjndeb 
Eeceivkrship. 

The K. Ry. Co., which formed a part of the U. P. System, was operated 
under contracts with the U. P. Ry. Co. and the G. Ry. Co., which aiso 
formed part of that System, by which contracts a share of the Income from 
joint business, sufflcient to pay its operatlng expenses and fixed charges, 
was guarantled to the K. Co., the efiCect of such contracts being to charge 
a large annual déficit to the U. P. and G. companles. In a suit brought 
v.73r.no.l — 4 
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by stockholders of the U. P. Co., receivers o( ail tlie roads were appolnted, 
who renounced thèse contracts, and divided the earnings of the roads on 
a mileage basis, resulting in a déficit for the K. Co., which was apportioned, 
by an order made December 20, 1804, to be paid in certain proportions 
by the U. P. Co., the G. Co., and the K. Co., another road in the U. P. Sys- 
tem, the receivers being authorized to make such modifications in the 
division of revenues from interchanged business between the several roads 
as should be Just. Immediately after the entry of such order, the bond- 
holders of the G. Co. protested against it, and notiflod the receivers not 
to pay the proportion of the K. Oo.'s deficlency, charged against the G. 
Co. Sliortly after, the trustées under mortgages of the G. Co. and "U. P. 
Co. brought suits to foreclose such mortgages and impound tlie earnings 
of the roads, and the same receivers v^'ere appointed in tliese suits. A 
similar suit was afterwards brought to foreclose the mortgage on the R. 
Co. and the same receivers appointed. The bondholders of the K. Oo. 
were fuUy notified of ail thèse proceedings, and in May, 1895, instituted 
a suit for the foreclosure of the mortgage on the K. Co., in which, in 
August, the same receivers were appointed. In this suit, in October, 1895, 
they flled a pétition for a readjustment of the earnings of the K. Co. from 
interchanged business, upon which, after notice to and on agreement of 
ail parties, an order was made making a new adjustment of such earnings 
.after October 1, 189.5. On May 1, 1895, the receivers had petitioned for 
the suspension of the order of December 20, 1894, as inapplicable to the 
situation resulting from the commencement of the foreclosure suits, and 
In February, 1895, the bondholders of the K. Co. had flled a pétition for an 
order requiring the receivers to pay certain delinquent taxes on the K. 
Oo.'s property out of the earnings of the other roads, aecordiug to the or- 
der of December 20, 1894. Such pétitions having been referred to a master, 
who reported favorably upon the former and adversely upon the latter, 
the K. bondholders excepted to hls report. Held, that such bondholders, 
having been fully advised that the order of December 20, 1894, was ob- 
Jected to and reslsted by the other roads, the earnings of such roads hav- 
ing been impounded by the foreclosures, and the bondholders of the K. Co. 
not having acted promptly in taking possession of their own road under 
their mortgage, the order of December 20, 1894, did not foreclose the court 
or the lienholders upon the other Unes from working out a fair and just 
division of the earnings from interchanged business, after the making of 
that oïder, and up to the commencement of the new adjustment already or- 
dered to be applied after October 1, 1895, and It appearing that the latter 
adjustment was fair and just, while that of December 20th was not, it 
would be applied to the earnings between December 20, 1894, and October 
1, 1895. 
2. Samk— Impoxjnding Revenues. 

Held, further, that the revenues Impounded in the foreclosure suits upon 
the Unes of the G. and other companies were not the gross revenues, but the 
net revenues, after deducting operating expenses and preferentlal claims, 
including the just shares of Connecting roads in the earnings of inter- 
changed business, and therefore that such companies could not insist that 
no part of their earnings, after commencement of the foreclosure suits, 
should be applied to the déficit in the earnings of the K. Co. 

On exceptions of the bondholders of the Kansas City & Omaha 
Eailroad Company to the report of the master upon the pétition of 
said bondholders for an order directing the receivers to pay taxes. 
Also on exceptions of the bondholders of the Kansas City & Omaha 
Railroad Company to the report of the master upon the pétition of 
the receivers for an order suspending the provisions of the order of 
December 20, 1894. 

Parrish & Pendleton, for bondholders' committee. 
Morris, Beekman & Marple, for interveners. 
W. R. Kelly, for Union Pac. R Co, 
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SANBOEN, Circuit Judge. The Kansas City & Omaha Railroad 
Company (hereafter callcd the "Kansas Company") has three Unes 
of railroad, which aggregate 193.68 miles. They are situated in the 
state of Nebraska, and are tributary to the railroad of the St. 
Joseph & Grand Island Railroad Company (hereafter called the 
"Grand Island Company"). The Grand Island Company has 251.06 
miles of railroad, and, prior to the receiverships hereafter named, 
operated the railroads of the Kansas Company. The Omaha & 
Eepublican Valley Eailway Company (hereafter called the "Valley 
Company") has 482.04 miles of railroad, situated in Kansas and Ne- 
braska, and one of its Unes connects with one of the Unes of the 
Kansas Company. The Union Paciftc Eailway Company has 1,827.59 
miles of railroad, and among thèse a main Une of road extending 
from Council Bluflfs, in lowa, to Ogden, in the state of Utah ; another 
from Kansas City, Mo., to Denver, in the state of Colorado. l'rior 
to the receiverships of thèse roads, they were ail operated by the 
Union Pacific Eailway Company as a part of the Union Pacifie 
System. The railroad of the Kansas Company was operated under 
a contract between that company and the Union Pacific Eailway 
Company and the Grand Island Company to the effect that the two 
latter companies would give to the Kansas Company such a share 
of the revenues derived from the business which passed over 
any part of the railroad of the Kansas Company and some part of 
the Union Pacific System that its income would pay its operating 
expenses, the interest on its bonds, and other fixed charges. Bonds 
to the amount of $2,940,000 had been secured upon the property of 
this road by a first mortgage. In carrying out the traflic contract 
between thèse three companies the earnings from the joint business 
had, prior to the receivership, been divided on a mileage basis with 
the allowance to the Kansas Company of a minimum haul of 50 
miles. The effect of this division had been that at the end of each 
year there was a large déficit charged against the Kansas Company, 
which was paid by the Union Pacific Company and the Grand Island 
Company, under the contract. On October 13, 1893, this court 
appointed receivers of the property of thèse three railroad com- 
panies, and of ail the other railroad companies that constituted a 
part of the Union Pacific System, under a bill filed in this suit on 
behalf of certain stockholders of the Union Pacific Eailway Com- 
pany, for the purpose of preserving the vast property in the control 
of that company from disintegration and dissipation, at the suit of 
separate creditors, of marshaling its assets and liabilities, and of 
administering the trust which arose through the insolvency of the 
Union Pacific Eailway Company and its constituent companies. 
Thèse receivers, by direction of the court, renounced the traffic con- 
tract between the Kansas Company, the Grand Island Company, 
and the Union Pacific Company, and divided the earnings from the 
interchanged business between the Kansas Company and the other 
constituent Unes of the Union Pacific Sj^stem upon a mileage basis, 
with an allowance of a minimum haul of 50 miles to the Kansas Com- 
pany, in the same way that thèse earnings had been divided prior to 
the receivership. The resuit of this division was that the expensea 
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oî operating the raiiroads of the Eansas Company between October 
13, 1893, and July 31, 1894, including the taxes for the year 1893, 
amounted to |40,851.40 more than ïts gross earnings during that 
period. On June 26, 1894, the receivers flled a pétition in this 
court, in which they set forth the fact that the opération of the 
raiiroads of this company produced a continuing déficit, and prayed 
for the directions of this com"t as to whether or not they should con- 
tinue to operate thèse raiiroads, and, if so, in what way, and from 
whose funds this déficit should be paid. Upon this pétition the 
court issued an order that the pétition be flled, that notice of its 
flling should be given to ail the railroad companies in any way inter- 
ested therein, and to the trustées of the several mortgages and trust 
instruments, securing debts owing by the défendants in this suit, 
among whom were the Grand Island Company, the Kansas Com- 
pany, the Union Pacific Eailway Company, and ail the constituent 
companies of the Union Pacific System. That order further pro- 
vided that any of thèse parties might intervene and answer the péti- 
tion, and that it should be heard before the court on the 19th day 
of July, 1894. When the hearing came on, that portion of the 
pétition which related to the Kansas Company was referred to a 
master, who, after hearing, reported that the Kansas City & Omaha 
Railroad Company should be operated by the receivers; that the 
deficiency resulting from its opération constituted a just charge 
upon the properties of the Grand Island Company, the Eepublican 
Valley Company, and Union Pacific Eailway Company in the follow- 
ing proportions, to wit, 68 per cent, thereof upon the property of 
the Grand Island Company, 14 per cent, thereof upon the property 
of the Eepublican Valley Company, and 18 per cent, thereof upon the 
property of the Union Pacific Company. ïhe Grand Island Com- 
pany had mortgaged its raiiroads to secure bonds to the amount of 
17,000,000, and Frederick P. Olcott and others, who constituted a 
committee of certain holders of thèse first mortgage bonds, ex- 
cepted to this report. After hearing, thèse exceptions were over- 
ruled; and on December 20, 1894, the court ordered that the de- 
ficiency arising from the opération of the Kansas Company, to- 
gether with such further deficiency as might resuit from the contiu- 
ued opération thereof after July, 1894, should be borne and paid by 
the receivers ont of the revenues derived by them from the opération 
of the properties of the Grand Island Company, the Eepublican 
Valley Company, and the Union Pacific Eailway Company, in the 
proportions stated in the report, and that the receivers should be, 
and they were, authorized and allowed to make such modifications 
in the division of revenues derived from interchanged trafiic and in 
the routeing of business, as between the Unes of the Kansas Company 
and those of the Grand Island Company and the other constituent 
lines of the Union Pacific System, as in the judgment of the receiv- 
ers should be just and équitable as between said several lines. On 
December 29, 1895, the Central Trust Company of New York, as 
trustée for the first mortgage bondholders of the Grand Island 
Company, flled a bill in the usual form in this court for the foreclo- 
sure of the flrst mortgage upon the properties of that company, and 
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on August 26, 1895, the receivers herein were appointed receivers 
of that property under tliat bill. On January 21, 1895, F. Gordon 
Dexter and Oliver Ames, 2d, trustées under the flrst mortgage of 
the Union Paciflc Eailway Company, for $27,229,000, upon that line 
of railroad which extends from Omaha, Neb., to Ogden, in the state 
of Utah, filed in this court their bill to foreclose that mortgage, 
and prayed for the appointment of receivers thereunder. Thèse 
receivers were thereafter appointed receivers under this bill. On 
May 29, 1895, Elias G. Benedict, Simon Wonnser, Samuel L. Parish, 
and otliers, on their own behalf and on behalf of ail others similarly 
sitUated, flled their bill against the Kansas Company to foreclose 
the flrst mortgage upon its iH'operty. This bill was in the usual 
form, save this: that it alleged that the complainants were bond- 
holders under said mortgage, and that the trustée was so adversely 
interested that it could not act as complainant for the foreclosure 
of this mortgage. The same receivers were, under this bill, ap- 
pointed by the court receivers of the property of the Kansas Com- 
pany, which they had prier to that tinie been operating under the bill 
in the Ames suit. On August 15, 1895, the American Loan & Ti-ust 
Company, the trustée in the flrst mortgage upon the property of the 
Kepublican Valley Company, flled its Mil to foreclose certain mort- 
gages covering that property, and the same receivers were appointed, 
pursuant to the prayer of that bill, and continued to operate the 
properties therein described. Immediatelj- after the flling of the 
order of December 20, 1804, the committee of the holders of the 
bonds seeured by the flrst mortgage of the Grand Island Company, 
notifled the receivers herein that they must not pay that portion of 
the deficiency in the opération of the Kansas Company charged to 
the Grand Island Company in that order; that they intended to 
appeal therefi'om; and that, if they paid it, they would be held per- 
sonally resijonsible. After serving this notice, their trustée flled its 
bill, impounding the net earnings of tliat road, on December 29, 1893. 
At the time the order of December, 1894, was made there was due 
for taxes on the property of the Kansas Company for the year 1894 
about 135,000, which would beconie delinquent on the Ist of Febru- 
ary, 1895. Upon receiving this notice from the bondholders of the 
Grand Island Company, and upon the flling of the bill of their trustée 
for the foreclosure of their mortgage, the receivers declined to pay 
thèse taxes, and on February 23, 1895, Benedict and others, consti- 
tuting a committee of the bondholders of the Kansas Company, 
flled a pétition in this court, in which they prayed for an order upon 
the receivers to pay thèse taxes and charge them to the Grand 
Island Company, the Union Paciflc Company, and the Kepublican 
Valley Company in the proportion specifled in the order of December 
20, 1894. The court referred this pétition to the master, directed 
notice of its flling and the hearing upon it to be given to the défend- 
ants in this suit, and to the trustées under the various mortgages 
securing bonds upon their respective properties; and after a hearing 
the master reported that the receivers had not derived from the 
opération of the property of the Kansas Company suflficient funds to 
pay the taxes, nor sufficient to pay ail the expenses of the opération 
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of th,e property; that there were no moneys in their hands wjiich 
could be applied to the payment of the taxes or to thp payment of 
any déficit arising from the opération of the property of the Kansas 
Company; and he recommended that the prayer of the pétition 
should he denied. The bondholders of the Kansas Company ex- 
cepted to this portion of his report, and this is the flrst exception 
presented for our considération. 

On October 18, 1895, Benedict and others, the complainants in 
the bill for the foreclosure of the flrst mortgage upon the property 
of the Kansas Company, flled in that suit a pétition, praying an or- 
der of the court, making a just and proper division of the rates and 
earnings of the Kansas road from interchanged business between 
that road and the railroads of the Union Pacific Railway Company, 
the St. Joseph & Grand Island Railroad Company, and the Bepub- 
lican Valley Company. The pétition was referred to the master, 
with directions that notice thereof and of the hearing thereon should 
be given to thèse companies and to the trustées in the various mort- 
gages secured upon their property. The Central Trust Company, 
the trustée under the first mortgage upon the Grand Island prop- 
erty, and the receivers herein, answered the pétition. A hearing 
was had thereon before the master. The testimony before him on 
the part of ail parties was without conflict, and it was to the effect 
that certain rules for the division of rates and earnings upon inter- 
changed trafflc, as between the property of the Kansas Company 
and the Grand Island Company, and as between the property of the 
Grand Island System, so called, and the properties of the Union Pa- 
cific System, were just and équitable, and that they ought to be ap- 
plied to the division of ail such earnings that had accrued after Oc- 
tober 1, 1895. It, in effect, appears from the testimony that thèse 
rules for the division of the rates and earnings were practically 
agreed upon by the représentatives of the various parties in interest 
at this hearing. The master accordingly reported this set of rules. 
No exception was taken to his report, and on December 11, 1895, 
this court ordered that thèse rules for the division of rates and earn- 
ings upon interchanged trafl&c between the properties of thèse va- 
rious railroad companies should be applied by the receivers to the 
division of ail such earnings that accrued subséquent to October 1, 
1895. On May 23, 1895, the receivers filed in this court a pétition 
for an order suspending the opération of the order of December 20, 
1894. The court issued an order to the trustée under the first mort- 
gage of the Grand Island Company, to the Grand Island Company, 
and to Benedict and others, complainants in the foreclosure suit 
against the Kansas Company, to show cause why the pétition 
should not be granted, and referred the matter to the spécial mas- 
ter for a hearing. The committee of the bondholders of the Kansas 
Company answered the pétition, and a hearing was had before the 
master, who reported that, by reason of the commencement and 
pendency of the various foreclosure suits against the property of 
thèse various railroad companies, the order of December 20, 1894, 
became inapplicable and inoperative, in so far as it directed the 
payment of continuing déficits resulting from the opération of the 
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property of the Kansas Company after tlie fillng of the bill in tlie 
foreclosure upon tlie first mortgage against the property of tlie 
Grand Island Company, and tliat tlie receivers were, therefore, not 
warranted, after that date, in paying or attempting to pay thèse 
déficits from the Kansas Company ont of the revenues of the Grand 
Island Company, or ont of the revenues of any of the other com- 
panies against wliich it was charged by that order. Benedict and 
others, bondholders of the Kansas Company, hâve flled exceptions to 
this report, and thèse are also presented for considération. 

The exceptions to thèse two reports of the master présent this ques- 
tion: Shall the $35,000 taxes for 1894, upon the property of the 
Kansas Company, and the déficit whicli resulted from operating it 
from the Ist of January, 1895, to the Ist of Oetober, 1895, be paid 
out of the property of the Kansas Company, or out of the revenues 
or property of the Grand Island Company, the Republican Valley 
Company, and the Union Pacific Company? The reports of the mas- 
ter leave thèse taxes and this déficit upon the property of the Kan- 
sas Company. The order of December 20, 1894, if it is still appli- 
cable to this period, charges them upon the Connecting companies. 
The bondholders of the Kansas Company insist that, as the order of 
December 20, 1894, had been made by this court, they had a right 
to rely upon its continuons enforcement, and that the court, the 
companies owiiing Connecting roads, and those holding liens upon 
them, are estopped by that order, and bound to enforce it, until the 
Ist of Oetober, 1895, when, by consent of the parties, the just and 
équitable rules for the division of the earnings upon interchanged 
business between thèse roads was put into eflect. There might be 
force in this contention if the lines of railroad Connecting with the 
property of the Kansas Company had remained in the hands of the 
receivers in the Ames suit, unatt'ected by the filing of bills of fore- 
closure and the impounding of their earnings thereby. But within 
10 days after the order of December 20, 1894, was made, the trustée 
under the flrst mortgage of the Grand Island Company, against 
whose revenues 68 per cent, of this déficit and of thèse taxes was 
charged by the order of December 20, 1894, flled its bill of foreclo- 
sure, and impounded the revenues of the property of that company. 
The committee of the bondholders had notified the receivers that 
they would be held personally responsible if they paid this déficit 
out of the earnings of the Grand Island Company, which were thus 
impounded. It was évident to the receivers and to the court, and 
it was not unknown to the bondholders of the Kansas Company, 
that the purpose of the filing of this bill on behalf of this trustée 
was to présent this question, and to insist that so large a portion 
of this déficit should not be charged against the revenues of that 
Company. This was known to the bondholders of the Kansas Com- 
pany, because as early as February 27, 1895, they filed in this court 
a pétition praying that the receivers should be directed to pay the 
taxes of 1894, under the order of December 20th, and they took an 
order upon the trustée under the mortgage of the Grand Island Com- 
pany, and upon varions other parties, to show cause why the prayer 
of that pétition should not be granted; and on April 3, 1895, the 
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receivers answered the pétition, and set forth the facts relative to 
the action of the bondholders of tlie Grand Island Company. From 
the time they presented this pétition they knew that the order of 
December 20th was not unquestionably in force, because they knew, 
if it had been so, the court would hâve directed the taxes to hâve 
been paid without a hearing before the master. The railroads of 
the Kansas Company were, during ail this time, at the command 
of the bondholders. Their mortgage was in default. The opération 
of their roads was producing a delicit. They had the riglit to file 
their bill for the foreclosure of their mortgage, and to take and 
operate thèse railroads under a receiver for the beneflt of thèse bond- 
holders themselves. They took no action. They did not file their 
bill for a foreclosure of their mortgage until one of the last days 
of May, 1895, and uever applied for the appointment of receivers 
thereunder until the last of August in that year. Under thèse cir- 
cumstances, the order of December 20, 1894, does not, in my opinion, 
foreclose the court or the lienholders under the mortgages upon the 
lines of railroad Connecting with those of the Kansas Company from 
working out a fair and just division of the revenues derived from 
business interchanged between thèse roads, and apportioning a just 
share thereof to the payment of the déficits and taxes under consid- 
ération. Moreover, it was the intent and purpose of the court that 
this should be done under that order. The object of the order was 
to provide for the déficit which had already arisen, and to empower 
the receivers, who were operating ail thèse roads, to immediately 
establish a just division of the earnings upon interchanged business, 
and to so keep their accounts as to accomplish that division. After 
providing for the déficit that had already accrued and that which 
might accrue after July, 1894, until this action was taken, the order 
provided "that the receivers herein be, and they are hereby, author- 
ized and allowed to make such modifications in the divisions of rev- 
enues derived from interchanged trafiic and in the routeing of busi- 
ness, as between the lines of said Kansas City «& Omaha Railroad 
Company and those of the St. Joseph & Grand Island Railroad Com- 
pany and other railway lines in the receivership herein, as in the 
judgment of the said receivers shall be just and équitable as be- 
tween said several lines." Thus the receivers were authorized by 
this very order to make a just division of thèse revenues. Certainly 
the court may do what it authorized its receivers to do when they 
hâve failed to accomplish the task assigned to them. 

It is contended, on the other hand, that ail the taxes upon the 
property of the Kansas Company for 1894, and the entire déficit, 
which resulted between January 1 and October 1, 1895, from the 
opération of the property of that company, and from the division of 
the earnings upon interchanged business upon a basis of mileage 
with an allowance of a minimum haul of 50 miles to that company, 
must be borne by the property of the Kansas Company, and that no 
part of the revenues which accrued to the Grand Island Company 
after the bill to foreclose the first mortgage upon its property was 
filed can be diverted to pay any portion of thèse taxes or this déficit, 
because the filing of that bill impounded ail its earnings for the beu- 
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eât of the holders of its mortgage bonds. It is said that the rev- 
enues of the Union Pacific Company and of tlie Eepublican Valley 
Company are protected from this diversion in the same way by the 
flling of the respective bills of foreclosure against their property. 
But this position is equally untenable. The flling of a proper bill 
of foreclosure of a mortgage covering the income of a railroad Com- 
pany undoubtedly impounds the revenues of that company for the 
beneflt of its mortgage bondholders, but it does not impound its 
gross revenue. It impounds only the net revenues that remain after 
the payment of the operating expenses of the railroad, and such pref- 
erential claims as may be allowed under the settled rules of the law. 
Trust Co. V. Eiley, 16 C. C. A. 610, 614, 70 Fed. 32; St. Louis, A. 
& T. H. E. Co. V. Cleveland, C, C. & I. Ey. Co., 125 U. S. 658, 673, 
678, 8 Sup. et. 1011. The payment to Connecting Unes of railroad 
of their just and équitable share of the earnings from interchanged 
business is one of the necessary expenses of operating a railroad. 
The resuit is that the revenues from business interchanged with 
other roads derived by a railroad company or its receiver after a bill 
for the foreclosure of a mortgage upon it has been filed may be and 
ought to be justly divided among the roads interchanging the busi- 
ness, and that portion of it which equitably belongs to other roads 
or their owners is not impounded by the foreclosure. 

The question presented by thèse exceptions thus becomes, what 
proportion of the earnings between January 1 and October 1, 1895, 
from business interchanged between the railroads of the Kansas 
Company and the railroads of the Grand Island Company, the Ee- 
publican Valley Company, and the Union Pacific Company justly 
and equitably belong to the Kansas Company? This question is not 
difiicult of solution. It is clear from the traffic contract between 
thèse railroad companies prier to the receivership, from the testi- 
mony, and the findings of the master, which resulted in the order of 
December 20, 1894, and from the rules for the division of rates and 
earnings which were established and put in effect from October 1, 
1895, without objection or exception on the part of any one of the 
parties in interest hère, that a division of the earnings from inter- 
changed business upon the basis of mileage, with an allowance of a 
minimum haul of 50 miles to the Kansas Company, is neither just 
nor équitable. There is no testimony, no act of any of the parties, 
no finding of the master, no record of any kind to support the view 
that such a division of the interchanged business would be right. 
It is equally clear, from an examination of the évidence in this case, 
that the charge of the taxes of 1894 and the déficit during this 
period against the revenues and property of the Grand Island, Ee- 
publican Valley, and Union Pacific Companies in the proportion 
stated in the order of December 20, 1894, would place upon them an 
unjust and unequal burden. A single illustration is sufificient to 
demonstrate this proposition. The gross amount earned by the 
roads of the Kansas Company and the roads of the Grand Island 
Company from passenger and freight trafflc originating or terminat- 
ing on the roads of either company between July 31, 1894, and June 
1, 1895, was 170,385.28. Of this amount the Kansas Company re- 
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ceived 117,865.42 and the Grand Island Company |52,319.8(î. The 
déficit in the operating expenses of the Kaasas Company during this 
period was |28,181, and the taxes of 1894, dehnquent in Februarv, 
1895, were |35,240.17, making together |()3,421.17. If the Grand 
Island Company should pay, pursuant to the order of Deceiuber 20, 

1894, 68 per cent, of this amount, it would pay to the Kansas Com- 
pany $43,126.66, and the latter company would thus dérive the suni 
of 146,126.66 and |17,865.42, or $60,992.08 from this interchangcd 
business, the total earnings of which were only |70,383.28. The 
Grand Island Company would receive under this division |52,519.86 
less .143,126.66, or only |9,393.20, from interchanged business that 
earned |70,385.28, and this, too, when the hauls of this interchanged 
business were undoubtedly verj^ much shorter upon the Unes of the 
Kansas Company than tliey were upon those of the Grand Island 
Company. A division of earnings so unjust and inéquitable ought 
not to be continued after its injustice is discovered, and the diversion 
of the net revenues of the Grand Island Company which must resuit 
from such a division cannot be lawfully made after the bill for the 
foreclosure of the iriortgage ufwn it was filed. What, then, shall be 
the basis of division? A true answer to this question is found, I 
think, in the report and order made in the suit of E. C. Benedict and 
others, complainants, against the Kansas City & Omaha Eailroad 
Company and others, défendants, upon the pétition of the complain- 
ants in that case for a proper division of thèse rates and earnings. 
Rules for their division were established in that case upon testimony 
which stood uncontradicted. ïhey were reported to be just and 
équitable by the master. No exceptions were taken to his report. 
He recommended that they should be applied to ail earnings derived 
from interchanged business between thèse roads after October 1, 

1895. The court confirmed his report, and carried his recommen da- 
tion into an order of the court; and I am of the opinion that the 
same rules should be applied to the division of the earnings of the 
business interchanged between the roads of the Kansas Company 
and the roads of the Grand Island Company, Eepublican Valley 
Company and the Union Pacific Company between January 1, 1895, 
and October 1, 1895. 

There was no error in the flnding of the master that the receivers 
had no moneys applicable to the payment of the |35,000 taxes, and 
his recommendation that the pétition for their payment be dismissed, 
and the exception to that report must be overruled. 

There was no error in the flndings and conclusion of the master 
that the order of December 20, 1894, for the payment of the déficit 
arising from the opération of the roads of the Kansas Company was 
inapplicable, and ought not to be enforced subséquent to the âling 
of the bill for the foreclosure of the first mortgage upon the property 
of the Grand Island Company. The exceptions to both thèse reports 
must accordingly be overruled, but an order will be made that the 
rules for the division of the rates and earnings upon interchanged 
traffic as between the property of the Kansas City & Omaha Rail- 
road Company and that of the St. Joseph & Grand Island Eailroad 
Company and the properties of the other railroad companies con- 
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stituting the Union Pacific System, in force subséquent to October 1, 
1895, by the order of this court in the Benedict Case, made December 
11, 1895, be applied by the receivers to the division of thèse earn- 
ings between January 1 and October 1, 1895. 



WILLIAMS V. GROAT. 

(Circuit Court, D. Oregon. Marcli 2, 189C.) 

No. 2,223. 

Receivers— Pdickity op Claims— Judgmbnt for Costs. 

A judgment rendered against a partnership after the appointment of a 
recel ver of its property, for costs of a suit in wliich it was an unsuccessf ul 
plaintifC, such costs liaving been mainly incurred prior to the receivership, 
is not to be regarded as a prefei-red claim merely because, if the judgment 
had been for plaintifCs, the creditors would bave liad the beneflt of it. It 
is only costs incurred while the action is being prosecuted for the benefit 
of the creditors, or where it was in fact for their beneflt, that are entitled 
to a préférence. 

This was a suit by Thornton L. Williams against Cadmus J. Groat, 
in which a receiver was appointed for the property of the firm of 
Williams & Groat. The présent proceeding is upon an intervening 
pétition ûled by the Island City Mercantile & Milling Company, pray- 
ing the court to direct the receiver to pay a judgment recovered by it 
against the partners, for the costs of an action, in which it was a 
successful défendant. 

Cox, Cotton, Teal & Minro, for petitioner. 
Carey, Idleman, Mays & Webster, for receiver. 

BELLINGER, District Judge. The Island City Mercantile & Mill- 
ing Company pétition in this suit for an order directing the receiver 
to pay a judgment for |471.61, recovered by that company in the state 
circuit court. The action in which such judgment was rendered 
was brought by the flrm of Williams & Groat against the petitioner. 
Three trials were had in the case, with the resuit that, in the end, 
the petitioner recovered judgment for his costs in the sum named. 
The receiver was not a party to that action. He was appointed re- 
ceiver on the 24th of July, and the judgment was entered on the 29th 
following. The last of the trials referred to was had the day after 
his appointment. The receiver applied to be made a party défend- 
ant in the action, but, on the objection of the petitioner, the applica- 
tion was denied. The petitioner claims that this judgment should 
be made a preferred claim, to be paid in full out of the estate, upon 
the ground that the action was prosecuted for the benefit of the 
assets in the receiver's hands. It is conceded that the gênerai rule 
is that, when an action is prosecuted for the increase of a f und in the 
receiver's hands, it is at the risk of the fund; and that it makes no 
différence that the receiver did not begin the action or prosecute it 
in his own name. 

In this case the action had been long pending and twice tried be- 
fore the receiver was appointed. Presumably, uearly ail of the 
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expenses for which this judgment stands were incurred before that 
time. If it can be said that the action was in the interest of the 
creditors, tlien the judgment should be paid as a preferred claim, 
but not otherwise. But this action cannot be distinguished in this 
regard from any other action that may hâve been brought and prose- 
cuted by the partners during their management of the firm business. 
In a certain sensé, ail expenses and other indebtedness incurred by 
them were for the benefit of the fund that ultimately came into the 
receiver's hands. Probably, every unpaid creditor can make this 
claim to be preferred. In what respect, then, does this creditor hâve 
better right than others? It does not appear that Groat & Williams 
were insolvent when this action was brought and thèse expenses 
were incurred, and an action by a suivent suitor is not for the benefit 
of his creditors, who are in no way concerned, so long as there is 
enough to pay their debts. As just suggested, there is nothing to 
distinguish thèse expenses from any others incurred by the partner- 
ship in the ordinary conduct of its business, unless it is the fact 
that, if a judgment had been recovered by them, it would hâve gone 
to the receiver, and become an asset in his hands. But, so far as ap- 
pears, the conditions upon which this resuit depended were independ- 
ent of the action, and subséquent to the liability in which the action 
had involved the partners. The action, therefore, does not appear to 
hâve been begun or prosecuted for the benefit or in the interest of the 
creditors. The court cannot know that expenses incurred in the 
prosecution of an action are for the benefit of creditors, unless it ap- 
pears that a recovery, if then had, would hâve been impounded for the 
creditors' benefit. In my opinion, it is not enough that it so happens 
that, if a judgment in favor of the plaintifEs had been had at the 
time the petitioner recovered judgment, the creditors would liave had 
the benefit of it. Ail the remaining assets would, upon such an 
argument, come into the receiver's possession, burdened with ex- 
penses and other charges incurred in the conduct of the business by 
which such assets were created and preserved. It is only where the 
expenses were incurred while the action was being prosecuted, no 
matter in whose name^ for the benefit of the creditors, or where it 
was in fact for their benefit, that such expenses are entitled to 
préférence. The prayer of the petitioner is denied. 



TRUSCOTT, County Treasurer, v. HURLBUT LAND & CATTLE CO. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1890.) 

1. Indian Réservations — Jurisdiction of Tbrritort and State. 

The act of May 26, 1864, organizing the territory of Montana, provides 
that no lands sliall be included therein which, by treaty with any Indian 
tribe, were not, without Its consent, to be included in any territory or State. 
Held that, as there was no treaty exlsting, at the passage of the act, with 
any Indian tribe, containlng such a provision in respect to the lands coiisti- 
tuting the présent Crow réservation, that réservation was included in the 
boundaries and Jurisdiction of the territory and state of Montana. 
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2. Samk— Taxation op Personal Propertt on Réservation. 

The constitution of Montana, in compliance -with the conditions of ttie en- 
abling act (25 Stat. 676), contains, in section 4, subd. 2, a disclaimer of ail 
right to any public lands owned or held by Indian tribes, and provides tliat, 
until the Indian title is extingulshed, such lands shall remain under the ab- 
solute jurisdiction and control of congress. Held, that this provision does 
not prevent the state or its counties from taxing cattle of a corporation 
grazing upon an Indian réservation under a contract with the Indians 
which is sanetioned by the United States. 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

This was a bill in equity by the Hurlbut Land & Cattle Company to 
enjoin John S. Truscott, county treasurer of Custer county, Mont., 
from levying and collecting taxes upon cattle of the corporation 
which were grazing upon the lands of the Crow Indian réservation. 
The circuit court granted an injunction as prayed, and the défendant 
appealed. 

Chas. H. Loud and Strevell & Porter, for appellant. 
B. P. Carpenter and O. F. Goddard, for appellee. 

Before GILBEET and ROSS, Circuit Judges, and MORROW, Dis- 
trict Judge. 

ROSS, Circuit Judge. The Crow Indian réservation is within the 
geographical limits of the county of Custer in the now state of Mon- 
tana, and the sole question hère presented for décision relates to the 
power of the proper authorities of that county to levy and collect 
taxes, pursuant to the state laws, upon cattle belonging to an Illinois 
corporation, and being within the lines of the réservation, grazing 
upon its lands, under lease from the Indians, ratified and conflrmed 
by act of congress, and for which the Indians are paid, under the di- 
rection of the secretary of the interior. 

Montana was organized as a territory by an act of congress ap- 
proved May 26, 1864 (13 Stat. 85), by the flrst section of which it is 
provided: 

"That nothing in this act contained shall be construed to impair the rights of 
persons or property now pertaining to the Indians in said territory, so long as 
such rights shall remain unextinguished bj' treaty between the United States 
and such Indians, or to include any territory which, by treaty with any Indian 
tribes is not, without the consent of said tribe, to be iueluded within the ter- 
ritorial limits or jurisdiction of any state or territory, but ail such territory 
shall be excepted out of the boundarles and constitute no part of the territory 
of Montana until such tribe shall certify their assent to the président of the 
United States to be included within the said territory, or to afCect the authority 
of the government of the United States to make any régulations respecting such 
Indians, their lands, propeity, or other rights, by treaty, law, or otherwise, 
which it would hâve been for the government to make if this act had never 
been passed." 

At the time of the passage of this act of congress organizing the 
territory of Montana, there existed no treaty between the United 
States and any Indian tribe prohibiting any part of the présent Crow 
réservation from being included within the territorial limits or juris- 
diction of any state or territory, without the consent of such tribe. It 
is clear, therefore, that the réservation in question was embraced 
within the limits of the territory of Montana. Langford v. Monteith, 
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102 U. S. 145, 147; Railway Co. t. Fisher, 116 U. S. 28, 6 Sup. Ct. 246. 
A treaty between the United States and the Crow Indians was, how- 
ever, entered into May 7, 1868 (15 Stat 650), by wWch the United 
States set apart for the undisturbed use and occupation of those 
Indians, and for such other friendly tribes or individual Indians as 
from time to time they may be willing, with the consent of the United 
States, to admit among them, that portion of the territory of Mon- 
tana — 

"Commencing where the 107th degree of longitude west of Greenwich crosses 
the south boundary of Montana territory; thence, along said lOTth nieridian to 
the mid-channel of the Yellowstone river; thence, up sald mid-Chaunel of the 
Yellowstone river to a point where it crosses the said southern boundary of 
Montana, being the 45th degree of north latitude, and thence east along said 
parallel to the place of beginnlng." 

The treaty contained the further agreement on the part of the 
United States that no persons, except those therein designated and 
authorized so to do, and except such ofiBcers, agents, and employés 
of the government as may be authorized to enter upon Indian réserva- 
tions in discharge of duties enjoined by law, shall ever be permitted 
to pass over, settle upon, or réside in the réservation so set apart for 
the use of the Crow Indians, and also a relinquishment, on the part 
of those Indians, of ail title, claims, or rights in and to any portion 
of the territory of the United States, except such as is embraced with- 
in the limits of the said réservation. 

Subsequently, to wit, on the 12th day of June, 1880, a certain agree- 
ment was executed by a majority of ail the adult maie members of 
the Crow tribe, in conformity with the provisions of article 11 of the 
treaty of May 7, 1868, agreeing to dispose of and sell to the govern- 
ment of the United States, for certain considérations, a certain part 
of the Crow réservation, which agreement was ratifled by act of 
congress approved April 11, 1882 (22 Stat. 42), and which agreement, 
so ratifled, contained the provision : 

"TUat, if at any time hereafter, we (the Crow Indians), as a tribe, shall 
consent to permit cattle to be driven across our réservation, or graze thereon, 
the secretary of the interior shall flx the amount to be paid by parties so de- 
siring to drive or graze cattle; ail moneys arising from this source to be paid to 
us under such rules and régulations as the secretary of the interior maj' pre- 
scribe." 

Certainly, until the territory of Montana became a state, the juris- 
diction of the United States over the soil embraced within the limits 
of the réservation, and over the people who should inhabit it, subject 
to the provisions of the treaty and of the subséquent agreements with 
the Crow Indians, was absolute and exclusive. 

Prier to the 3d day of March, 1871, the United States always exer- 
cised its power and jurisdiction over the Indian tribes by means of 
treaties; but, on that day, a radical change was made in the pre- 
existing policy by the enactment of a law which, while continuing 
unimpaired every obligation of any treaty theretofore lawfully made 
and ratifled with any Indian nation or tribe, declared that thereaf ter : 

"No Indian nation or tribe within the territory of the United States shall be 
acknowledged or recognized as an Independent nation, tribe, or power with 
Whom the United States may contract by treaty." Kev. St. § 2079. 
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The territory of Montana became a state under and in pursuance of 
the act of congress, approved Pebruary 22, 1889 (25 Stat. 676), entitled 
"An act to provide for the division of Dakota into two states, and to 
enable the people of North Dakota, South Dakota, Montana, and 
Washington to form constitutions and state governments, and to be 
admitted into the Union on an equal footing with the original states,, 
and to make donations of public lands to such states." lîy that act 
the qualifled electors of the then territory of Montana, at an élection 
to be held for the purpose, were a.uthorized to meet in convention to 
form a constitution and state government for the proposed state of 
Montana, which constitution should be republican in form, and make 
no distinction in civil or political riglits on account of race orcolor,ex- 
cept as to Indians not taxed, and which should not be répugnant ta 
the constitution of the United States or the principles of the Déclara- 
tion of Independence, and which convention should provide by ordi- 
nance, among other things, that the people inhabiting the proposed 
state of Montana — 

"Agrée and déclare that tliey forever disclaim ail riglit and title to the unap- 
propriated public lands lying within the boundarles thereof, and to ail lands 
lying wlthln said limits owned or held by any Indian or Indian tribes; and 
that, until the title thereto shall hâve been extingnished by the United States, 
the same shall be and remain subject to the disposition of the United States, 
and said Indian lands shall remain under the absolute jurisdiction and coutrol 
of the congress of the United States. * • * But nothing herein or in the 
ordinances herein provided for shall preclude the said state from taxing, as 
other lands are taxed, any lands owned or held by any Indian who has severed 
his tribal relations and has obtained froiïi the United States, or from any por- 
son, a title thereto by patent or other grant, save and exeept such lands as hâve 
been or may be granted to any Indian or Indians imder any act of congress 
containing a provision exempting the lands thus granted from taxation, but 
said ordinances shall provide that ail such lands shall be exempt from taxation 
by said state so long and to such extent as such act of congress may prescribe." 

The act providing for the formation and admission into the Union 
of the state of Montana contained no other exception of the Crow 
réservation, or jurisdiction over it, than is found in the foregoing 
quotation, which provisions were embodied in section 2 of Ordinance 
No. 1, adopted by the constitutional convention of 1889, in thèse 
words : 

"Second. That the people inhabiting the said proposed state of Montana do 
agrée and déclare that they forever disclaim ail right and title to the unap- 
propriated public lands lying within the boundaries thereof, and to ail lands 
lying within said limits owned or held by any Indian or Indian tribes, and that, 
until the title thereto shall bave been extingnished by the United States, the 
same shall be and remain subject to the disposition of the United States, and 
said Indian lands shall remain under the absolute jurisdiction and control of 
the congress of the United States; that the lands belonging to eitizens of the 
United States reslding within the said state of Montana shall never be taxed 
at a higher rate than the land belonging to the résidents thereof; that no taxes 
shaU be Imposed by the said state of Montana on lands or property therein be- 
longing to or which may hereafter be purchased by the United States or re- 
served to its use. But nothing herein contained shall preclude the said state 
of Montana from taxing, as other lands are taxed, any lands owned or held by 
any Indian wlio has severed his tribal relations, and has obtained from the 
United States, or from any person, a title thereto, by patent or other giant, 
save and exeept such lands as hâve been or may be granted to any Indian or 
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Indians u.nder any act of congress contalnlng a provision exemptlng the lands 
thus granted from taxation, but said last named lands shall be exempt from 
taxation by said state of Montana so long and to such extent as such act of 
congress may prescribe." 

Ail of the proTisions of the enabling act having been duly complied 
with on the part of the proposed state of Montana, the state was duly 
admitted into the Union on an equal footing with the original states, 
and afterwards the state enacted this statute: 

"The sovereignty and jurlsdlction of this state extends to ail places within Its 
boundarles as establlshed by the constitution, exceptlng such places as are 
under the exclusive jurisdiction of the United States; but the extent of such 
jurlsdlction over places that hâve been or may be ceded to, purchased or con- 
demned by the United States, is quallfied by the terms of such cession, or the 
laws under vyhich purchase or condemnatlon bas been or may be made." Pol. 
Code Mont. § 40. 

By section 41 of the same Code, the législature of the state declared 
that ail légal processes of the state, whether civil or criminal, may be 
served upon persons and property found within any of the military 
réservations or on any Indian réservation in ail cases where the 
United States has not exclusive jurisdiction. 

Undoubtedly, so far as concerns the government and protection 
of the Crow Indians, and for ail purposes relating to the treaty and 
agreements between that tribe and the United States, the réservation 
in question is within the sole and exclusive jurisdiction of the United 
States. But is it to be regarded as without the jurisdiction of the 
state of Montana for ail purposes? Clearly not. The people inhabit- 
ing the proposed state were required by congress to agrée, and did 
agrée, as one of the conditions to its admission into the Union, to dis- 
claim any right or title to ail lands lying within the limits of the pro- 
posed state owned or held by any Indian or Indian tribes, and that, 
until the title thereto shall hâve been extinguished by the United 
States, the same shall be and remain subject to the disposition of the 
United States, and under the absolute jurisdiction and control of 
congress. The people inhabiting the proposed state were required to 
make, and did make, as one of the conditions of its admission into 
the Union, a similar disclaimer in respect to ail right and title to the 
unappropriated public lands lying within its boundaries. Those, too, 
remained in the absolute jurisdiction and control of congress for ail 
purposes relating to their control or disposition. The state could 
not tax or incumber such unappropriated public lands, or otherwise 
interfère with the jurisdiction and control over them reserved by the 
United States, but no one, we apprehend, would contend that personal 
property taken upon them by a third party, whether rightfully or 
wrongfully, would not be liable to be taxed in the state and county in 
which it should be found. We are unable to see any good reason 
why the authority of the state, and its subordinate subdivisions, the 
counties, may not also include the taxation of ail such personal prop- 
erty found within their geographical limits, although upon the réser- 
vation in question, provided, as in this case, the Indians are in no 
way interested in it. The cattle upon which the taxes in question 
were levied were grazing upon the réservation under lease from the 
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Crow Indians, the sanction of which by the United States did no yio- 
lence to the provisions of the treaty between the govemment and 
them. They were within the geographical limits of the state of Mon- 
tana, and of the county of Custer of that state, and were the property, 
not of the Indians, but of a corporation of the state of Illinois, and 
were confessedly liable to the taxes levied unless they were without 
the jurisdiction of the state of Montana. That they were not we 
consider very clear. What was said by the suprême court in the case 
entitled Kailway Co. v. Fisher, 116 U. S. 28-31, 6 Sup. Ct. 246, in re- 
spect to the authority of the then territory of Idaho, to tax that por- 
tion of a railroad extending, with the consent of the Indians, through 
a similar réservation, is applicable to the state of Montana. "ïhe 
authority of the territory," said the court, "may rightfully extend 
to ail matters not interfering with the protection of the Indians. It 
has, therefore, been held that process of its courts may run into an 
Indian réservation of this kind, where the subject-matter is otherwise 
within their cognizance. If the plaintifE lawfuUy constructed and 
now opérâtes a railroad through the réservation, it is not perceived 
that any just rights of the Indians under the treaty can be impaired 
by taxing the road and property used in operating it. The authority 
to construct and operate the road appears from the agreement of 
July 18, 1881, between the United States and the Indians, which was 
ratifled by act of congress of July 3, 1882." 116 U. S. 31, 32, 6 Sup. 
Ct. 246. 

The cattle hère sought to be taxed, as has been said, were upon 
the réservation under lease from the Indians, sanctioned by act of con- 
gress, and it is impossible to perceive that any of their just rights 
under the treaty and agreements with them on the part of the United 
States can be impaired by subjecting complainant's cattle to taxation. 
In reserving lands for the exclusive and undisturbed use of thèse 
Indians, and for others who, with their consent and with that of the 
United States, should occupy them, it was not the intention of con- 
gress to establish an asylum into which persons other than the In- 
dians, whether natural or artiflcial, can take their property, and hold 
it exempt from its just portion of the taxation necessary for the sup- 
port of the government which gives it protection. For the protection 
of the complainant's cattle in ail matters unconnected with the In- 
dians, the authority of the state of Montana is available. In Lang- 
f ord V. Monteith, supra, it was held that where, by treaty, the réserva- 
tion was not excluded from the limits of the territory, civil process 
in a suit between white men in a court of the territory may run into 
the réservation, notwithstanding the Indians themselves are exempt 
from that jurisdiction. And that the criminal jurisdiction of the 
state courts extends to crimes in which the Indians hâve no part, com- 
mitted upon a similar réservation, was held by the suprême court in 
U. S. V. McBratney, 104 U. S. 621, and in U. S. v. Kagama, 118 U. S. 
375, 383, 6 Sup. Ct. 1109. See, also, U. S. v. Thomas, 151 U. S. 577, 14 
Sup. Ct. 426; Torrey v. Baldwin (Wyo.) 26 Pac. 908. The doctrine of 
thèse cases sustains, we think, the authority of the state of Montana 
to tax the cattle in question, and other personal property similarly 
situated. 

v.73F.no.l— 5 
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As this la the only question presented for décision, the order enjoin- 
Ing the State authorities from proceeding with the collection of the 
taxes in question is reversed, and the cause remanded for further 
proceedings not inconsistent with this opinion. 



SOOTTISH UNION, ETC., INS. CO. OF EDINBURGH et al. T. J. H. MOHI^ 

MAN CO. 
(Circuit Court, S. D. New York. March 30, 1896.) 

EQUITT — JURISDICTION — BlLL DP PeACE — MULTIPLICITY OF SUITS. 

Several actions commenced or threatened by the same plaintiff agalnst 
différent Insurance companles whlch had Issued policies on the plaintiff's 
property, and refused to pay losses thereunder, do not constitute a multl- 
pliclty of suits, within the meaning of the law, authorizing ihe interférence 
of equity, although the same défense Is set up by each of the défendants; 
and an Injunction wOl not be granted to restraln the prosecution and com- 
mencement of such actions, upon a blll in the nature of a bill of peace, flled 
by ail the Insurance companies agalnst the plaintiff in such actions. 

Michael H. Cardozo and Benj. N. Cardozo, for the motion. 
Treadwell Cleveland, opposed. 

LACOMBE, Circuit Judge. This is an application for a pre- 
liminary injunction to restrain the prosecution of actions at law 
brought by défendant in this court against two of the complainants, 
and to restrain défendant from bringing anj action at law against 
any of the other complainants. The bill is in the nature of a bill of 
peace. Inasmuch as the two actions already pending are at issue, 
and on the calendar for trial next week, a prompt décision of this 
motion is necessary. It will not be possible, in the brief time thus 
allowed, to discuss at length the learned and exhaustive brief pre- 
sented by counsel for the complainants. It has been carefully 
examined, however, and due considération given to ail the points 
presented, with the resuit that the court is clearly of the opinion that 
the injunction asked for should be refused. 

The Mohlman Company, a New York corporation, was the owner 
of a stock of groceries and other merchandise contained in the prem- 
ises No. 339 Greenwich street and Nos. 19 and 21 Jay street, and in 
the premises No. 156 Franklin street, through to, and being, Nos. 
38 and 40 North Moore street, ail in the city of New York. It in- 
sured its property against loss by flre in several companies, includ- 
ing the complainants. On April 30, 1895, a very large part of the 
merchandise in the last-mentioned premises was wholly destroyed, 
and the remainder thereof greatly damaged, by flre. Each of the 
Insurance companies has declined to pay the loss under its policy. 
The Mohlman Company can therefore recover the amount such Com- 
pany is entitled to receive from each underwriter only by a separate 
action at law against it. Whatever other défenses thèse companies, 
or one or more of them, may hâve, ail insist that they are relieved 
from tl*e obligations of their respective policies because, as they aver, 
the building in which the goods were stored fell before the flre 
began. Every policy contains this clause: *Tf a building, or any 
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part thereof, fall, except as the resuit of flre, ail insurance by this 
policy on such. building or its contents shall immediately cease." 
ïhe assured insists that the building did not fall, except as the 
resuit of the flre. There will be thus presented in the controversy 
arising upon each policy the issue of fact, which was ârst, the fall 
or the flre? This is a plain and simple issue, easy to be tried in a 
court of law. Each policy of insurance is a distinct and separate 
contract between two parties only, — the assured and the single in- 
surance Company which issued it. By no possibility can there 
be any multiplicity of suits against any one of the complainants. A 
single action at law upon its policy will flnally détermine ail ques- 
tions in which it is at ail concerned. Nor will the resuit of an 
action against one company alter or modify in any way the rights of 
the parties to another. If the assured is beaten in his action against 
Company X., and recovers $10,000 against Company Y., the success- 
ful company will be under no obligation to pool the results of both 
cases with the unsuccessful one. Surely there is no hardship in the 
fact that an insurer who has issued a policy, and refuses to pay a 
loss because it believes the assured is not entitled to recover, may 
be brought into a court of law by the assured to settle the issue of 
fact between them. The complainants nevertheless contend that 
they are entitled to tie the assured up, possibly for years, by this 
bill of peace, and meanwhile litigate in a forum of their own sélection 
the single défense above suggested. Should that point be decided 
against them, the other défenses to the assured's actions would still 
remain, and he would still hâve to prove his case separately against 
each, unless the insurers graciously decided to put him to no further 
troulîle. 

It is contended that the numerous authorities cited in the brief 
warrant the granting of such relief. In the opinion of this court, 
however, none of them go to that length; and, if the drift of some of 
them be in that direction, it would seem to be a good time to call 
a hait. The system of jurisprudence and procédure which is known 
to courts and lawyers as "eqnitj' is a good thing, but justice and fair 
dealing are better. If a court of chancery has the power, it should 
be slow to exercise its discrétion to haie into its own jurisdiction an 
individual who, having rights under différent, independent contracts, 
is seeking to enforce them against independent défendants in the 
courts appropriate to pass upon them, simply because thèse separate 
défendants may think it more convenient or more expédient to com- 
bine forces against him in a single suit. Each of thèse insurers, 
independently of ail the others, has entered into a contract with the 
assured which entitles the latter to corne into the fédéral court in a 
common-law action, and submit ail issues between them to its arbi- 
tration, and the constitution of the United States secures to him a 
trial of those issues by a jury. It might well be inferred from the 
présent application that there is some aversion to face such a 
tribunal, and that it is expected the chances of success will be greater 
if the testimony be taken, according to the invariable practice in 
equity in this district, by written déposition, when the court never 
sees the witness, nor has the beneflt of obset^ing how his testimony 
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is given, and noting Ma demeanor under cross-examinatlon. If the 
présent application were successful, we might, no doubt, expect to 
see ail such insurance litigation promptly transferred to the equity 
side of the court. Most persons insure against fire in more than one 
Company, and if a dozen companies can, by combining as complain- 
ants hâve, take the assured ont of the common-law courts, there is 
no good reason why a half dozen, or eren less, should not go and do 
likewise. 

The fundamental difiQculty with complainants' position is that 
although there may be a multiplicity of actions from the point of 
vlew of the assured, who may hare to sue each company, there is no 
multiplicity of actions from the point of view of the insurer, for no 
insurer is threatened with more than a single action. For tibis rea- 
son, perhaps, much is made in the brief of the difflculties and em- 
barrassments to which the court will be eiposed in trying prac- 
tically the same issue orer and OTer again, "in an interminable séries 
of litigations, while the course of justice is obstructed by repeated 
and protracted trials, each of which will occupy a period of not less 
thp,n two weeks." The court does not share counseî's alarm. Other 
groups of actions, wherein practically the same issue was involved 
in ail the actions of each group, hâve, within the court's expérience, 
been tried hère bef ore. The expérience was monotonous, no doubt, 
to both court and counsel, but did not produce any perceptible incon- 
venience to other litigants, or embarrassment or obstruction to the 
course of justice. Moreover, it by no means follows that there will 
be as many actions tried as the complainants seem to anticipate. It 
may be that the assured will not be discouraged, should he lose his 
first action, or even his second, on the défense above suggested; but 
the idea that he will continue to throw good money after bad, in 
prosecuting an indefinite number of expensive two-weeks trials, each 
requiring the jH-esence of able counsel and "forty witnesses," and in 
which he is uniformly unsuccessf ul, is a purely gratuitous assumption. 
And if he suceeeds in the first two or three actions, the several 
défendants therein being unable, even with the assistance of the 
other insurers, to prove the défense relied on, thèse complainants will 
no doubt be able successfully to avoid any further multiplicity of 
actions without having to invoke the aid of a bill of peace. The mo- 
tion for a preliminary injunction is denied. 

This suit is brought by insurance companies who are either aliens, 
or citizens of some other state than this. An application to be 
allowed to intervene is made by several other insurance companies, 
who are citizens of New York, and who hâve issued policies on the 
same property. Since the Mohlman Company is also a citizen of 
New York, noue of thèse companies could be sued in the fédéral 
court. There seems no good reason then why that court should be 
asked to interfère. There is no risk of interférence with its cal- 
endars, or with the course of administration of justice in its precincts. 
The state court can best décide whether the public interests require 
a stay of actions at law brought or threatened within its jurisdiction, 
and to it should be made the application of the domestic corporations 
for a so-called bill of peace. The motion to intervMie is also denied. 
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BAUSMAN V. DENNY et al. 
(Circuit Court, D. Washington, N. D. March 24, 1896.) 

1. EqDITT— JURISDICTION— AnCILLART SuITS. 

A suit in equlty, brought by the receiver of an insolvent corporation, 
appointed by a fédéral court, against the subseribers to the stocli of the 
corporation, to coUect the balances due on their subscrlptions, is within 
the iurisdlction of such fédéral court in equity, as an ancillary suit, with- 
out regard to the eitizenship of the parties, or the adequacy of the remedy 
at law. 

2. Corporations — Subbcriptions to Stock — Set-Off. 

Défendant, one of the stockholders in the R. C!o., In order to enable it to 
obtain funds without making an assessment on the stocli (which would 
hâve been burdensome to the stockholders, and to défendant In particular), 
gave to the eompany bis prt)missory note, which was discounted by the 
Company, and afterwards replaced by other notes of défendant, for larger 
amounts, the last of which, exceeding the amount due on defendant's 
subscrlption to the stock, was paid by him. The R. Go. became insolvent, 
and a receiver was appointed, who brought suit against défendant to re- 
cover the balance of bis stock subscrlption. Held, that défendant was 
entitled to be credited wlth an amount sufHclent to extlngulsh hls subscrlp- 
tion to the stock. 
8. Equity Plbading — Payment and Set-Opf. 

The rules of equity pleading do not require the défenses of payment 
or set-off to be set forth in an answer accorfllng to any particular form, 
but It is sufiSeient for the pleader to set forth the facts in a concise and 
Intelligible manner. 

Bausman, Kelleiier & Einory, for complainant. 

John K. Kinnear and Joslin, Denny & Bailey, for défendants. 

HANFORD, District Judge. This is a suit in equity by the 
receiver of an insolvent corporation, against its stockholders, to col- 
lect from them the unpaid portions of their subscrlptions to its 
capital stock. 

As to the défendant Louisa Denny, the bill iiiust be dismissed for 
failure of proof. The stock standing in her name upon the books of 
the Company at the time of the appointment of the receiver appears 
to hâve been transferred without her knowledge or consent, and, 
when informed of the transaction, she refused to receive the stock. 
Having never subscribed for stock, nor become a holder of unpaid 
stock, she is not liable. 

The défendant the Western Mill Company is only a nominal party. 
The Rainier Power & Eailway Company having acquired ownership 
and possession of ail its assets before the receiver was appointed, 
no decree for substantial relief can be enforced. 

The défendant W. Gladstone Dickenson has failed to answer, and 
as to him the bill must be taken as confessed. 

The défendant George Kinnear disputes the jurisdiction of the 
court on the ground that the parties are ail citizens of this state, and 
the subject-matter is not cognizable in a fédéral court, and upon 
the further ground that the complainant has a plain, adéquate, and 
complète remedy at law, and therefore the case is not cognizable in 
a court of equity. The suit is of an ancillary character, commenced 
and prosecuted by the receiver in his officiai capacity; and it is there- 
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fore properly brought in the court which appointed him, and wliich 
has jurisdiction of the principal case in whicli tlie receiver was ap- 
pointed, and légal custody of the assets of the insolvent corpora- 
tion. This court has jurisdiction because the suit is one arising 
under the constitution and laws of the United States; the authority 
of the receiver to sue being derived from the constitution and laws 
of the United States, pursuant to which he holds his appointment. 
Eailway Co. t. Cox, 145 U. S. 593, 12 Sup. Ct. 905 j Kailway Co. y. 
Harris, 158 U. S. 326, 15 Sup. Ct. 843; White v. Ewing, 159 U. S. 3G- 
40, 15 Sup. Ct. 1018 ; Wood v. Drake, 70 Fed. 881-883. The mère f act 
that separate actions at law against each holder of unpaid stock 
might be maintained is not good ground for déniai of équitable relief. 
A single suit, to which ail the stockholders are made parties, and in 
which ail equities claimed by them, singly or collectively, may be 
considered and adjudged, and saving the expense of separate suits 
against each stockholder, is not only advantageous to ail creditors 
and stockholders, but is to be commended because more just than the 
method of collecting stock subscriptions by separate actions against 
each subscriber, whereby some may entirely escape from liability, 
and leave the whole burden of paying the company's debts to rest 
upon others, who may fail in establishing equally meritorious dé- 
fenses. Numerous précédente and authorities hâve settled the con- 
troversy as to the jurisdiction of courts of equity in thèse cases, leav- 
ing no room for doubting that the jurisdiction exists. 2 Mor. Priv. 
Corp. §§ 896-902. 

Mr. Kinnear also défends on the ground that his stock was fully 
paid for before the corporation went into the hands of a receiver. 
From the évidence offered in support of this défense, I flnd that Mr. 
Kinnear paid in cash to the Company the amount of four assessments 
upon his stock, of |250 each, and in the month of October, 1891, he 
gave to the company his negotiable promissory note for |3,197.29, 
which note was renewed from time to time until in the month of 
February, 1893, when he gave to the company a new note for the 
sum of |5,000, and when that note became due it was taken up, and 
a new note for the same amount, payable to U. T. Denny, was given 
as payment. Thèse several notes were indorsed by the company and 
by Mr. Denny and his sons, and were discounted by the company and 
the proceeds used in the prosecution of its business. The last note 
given, for |5,000, has been paid by Mr. Kinnear, principal and inter- 
est. Thèse notes were not given by Mr. Kinnear in payment for his 
stock, but were intended as a loan of crédit to assist the company at 
a time when it was incurring debts in the construction of its line of 
Street railway, so as to enabîe the company to obtain funds without 
resorting to assessments upon its capital stock, which at that time 
would hâve been burdensome to its stockholders, and especially to 
Mr. Kinnear. Thèse notes were given, however, in considération of 
Mr. Kinnear's liability for his unpaid subscription. He was not 
indebted to the company on any other account, and would not hâve 
loaned his crédit to the company for any other purpose than to 
avoid being required to pay for his stock. The last note given ex- 
ceeds in amount the balance remaining unpaid on Mr. Kinnear's 
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stock, and for that reason he obtained indemnity by taking a second 
mortgaye upon property owned by Mr. Denny. As the matter now 
stands, the company has reeeived from Mr. Kinnear in assessments 
paid by liim, and, by discounting his notes, more than the full amount 
of his stock subscriptions, and he has a lien upon property of Mr. 
]>enny as security for any loss which he may sustain by reason of 
being compelled to pay the note. 

The receiver contends that Mr. Kinnear should not be credited 
on acconnt of his stock subscription for the note transaction, for 
the reason that the note was not intended as payment, but was a 
raere loan of crédit, and therefore the plea of payment in the an- 
swer is not sustained by the évidence, and that the amount paid upon 
the note should not be allowed as a set-off or counterclaim, for 
the reason that it is not so pleaded in the answer, and for the 
further reason that a debt of the corporation to a stockholder 
cannot be set ofE against an unpaid stock subscription. As to this 
contention, I hold that the rules of equity pleading do not require 
the défenses of payment or set-oflf to be set forth in an answer ac- 
cording to any partie ular form; ail that is required is for the 
pleader to set forth the facts in a concise and intelligent manner. 
Mr. Kinnear's answer contains a true statement of the facts as I 
flnd them to be from the évidence, which facts, in my opinion, en- 
title him to be credited with an amount suflQcient to extinguish 
his entire subscription to its capital stock. In the case of Sawyer 
V. Hoag, 17 Wall. 010-624, the suprême court refused to allow a 
stockholder to set off a debt of the corporation against a prom- 
issory note given in payment for stock. But the facts in that case 
are so différent, I cannot regard it as a précèdent which the court 
is bound to follow in this case. The important considération upon 
which that décision rests was the fact that after the corporation 
had become insolvent the stockholder purchased a liability for 
one-third of its face value, and clain.jd crédit for it as a set-off at 
par. If his scheme had been successful, the capital of the com- 
Ijany would hâve been actually dimiuished by an amount equal to 
the différence between the amount of the unpaid subscription and the 
dividend payable from the company's assets upon the liability 
which he purchased after the company had become insolvent. Scam- 
mon V. Kimball, 92 U. S. 362-371 is a similar case, xln insolvent 
fire insurance company held notes given for unpaid balances of 
subscriptions to its capital, and was also liable to the plaintiff in 
the case for losses covered by policies of insurance issued to him, 
which he proposed to set oiï against the notes upon which he was 
liable as maker and guarantor. The court refused to allow the 
set-oiï. To hâve allowed it would hâve diminished the trust fund, 
in which ail the creditors were entitled to share equally, because 
the liability upon the insurance policies did not represent actual 
money reeeived. The company only reeeived the amount of the in- 
surance premiums. In Scovill v. Thayer, 103 U. S. 145-159, a delin- 
quent subscriber claimed a set-oif on account of money paid for 
stock issued to him in excess of the limit fixed by the charter of 
the company. The court held that money paid voluntarily, pursuant 
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to an illégal contract, was not recoverable, and refused to allow 
the set-ofl. In Cook Co. Nat Bank v, U. S., 107 U. S. 445-453, 2 
Sup. Ot. 561, the court held that "a trustée cannot set o3 against the 
fundfi held by him in that character his individual demand against 
the grantor of the trust," and denied to the government priority of 
payment of debts due to it, ont of the proceeds of bonds deposited 
to secure circulating notes of the bank pursuant to the national bank- 
ing law. Other cases which foUow Sawyer v. Hoag simply hold 
to the doctrine that the capital of an insolrent corporation is a trust 
fund for the beneflt of ail its creditors, and that good faith to- 
wards creditors and the public requires that subscriptions to the 
capital of the corporation be made good by full payment in money 
or its équivalent. In this case the capital of the Rainier Power 
& Railway Company will not be diminished a particle by allowing 
Mr. Kinnear crédit for the amount which he has actually paid, for 
the Company has actually receiTed in money a sum exceeding the 
amount of his subscription, and the fund to be distributed among its 
creditors ratably has been augmented by the amount so received. 

The défendant David T. Denny has paid debts of the company ex- 
ceeding the amount of the balance upon the stock for which he sub- 
scribed. But said payments are not set forth in his answer, and no 
exemption from liability is claimed on account thereof. The answer 
admits that there is due from this défendant a balance of |33,750. 
The sum of $7,200 remains unpaid on the stock held by D. Thomas 
Denny, and against this liability there appears to be no valid défense. 
In their answer thèse two défendants plead the statute of limita- 
tions, but this is not available, for the reason that no right of action 
accrugd upon the subscription contract until a call had been made. 
Scovill v. Thayer, 105 U. S. 143-159. As no call was made until a 
short time before this suit was commeneed, the demand against the 
défendants cannot be regarded as stale, and the défense is without 
merit. 

It will be decreed that the plaintifE recover from the défendant 
W. Gladstone Dickenson, |800; from David T. Denny, |33,750; and 
from D. Thomas Denny, $7,200, — with interest on said amounts at 
the légal rate from the 21st day of September, 1894, and costs, and 
that as to ail the other défendants the suit be dismissed, with costs. 



UNITED STATES et aL T. WINANS et al. 

(Circuit Court, D. Washington, S. D. March 31, 189C.) 

1. LsTDiAN Tribbs— Right of Fishert— Yakima Ikdian Trbatt. 

The treaty of the United States with the Yakama Indlans, after stipulat- 
ing for the cession of the Indlan lands to the United States, exceptlng a 
réservation for the Indlans to which they agrée to remove, provides that 
the Indlans shall hâve the exclusive right of taklng flsh in ail streams mn- 
nlng through or borderlng on the réservation, and also the right of taklng 
flsh at ail usual and accustomed places. In common with cltizens of the ter- 
ritory, and of erectlng temporary buildings for curing them, together with 
the privilège of huntlng, gathering roots and berries, and pasturlng thelr 
horses and cattle, upon open and unclaimed land. Held, that it was an 
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invasion of the rights of the Indians under such treaty to exclude them 
from flsliing in the Columbia river, at a place to vs-hich, at and prlor to tlie 
making of tlie treaty, the Indians were accustomed to resort, for lishlng, 
though the lands bordering on the river at such place had heen patented to 
private citizens, but that the right of the Indians to erect temporary build- 
ings on any particular land ceased when such land was so patented and 
vested in private citizens. 

2. Same — Right op United States to Sue. 

The United States bas the right, as guardian and trustée of a tribe of In- 
dians, to bring a suit to protect their rights secured by treaty. 

3. United States CoonTS—JuiusDicTiON— Local Stjits. 

It seems that a suit by the United States to enforce the rights of a tribe 
of Indians to a flshery is local in its nature, and properly brought in the dis- 
trict w'here such fishery is, without regard to the résidence of the défend- 
ants. 

In Equity. Suit by the United States, together with certain In- 
dian plaintiiîs, for an injunction to restrain the défendants from 
Interfering with flshery rights guarantied to the Indians of the Yak- 
ama Nation, by the terms of the treaty made and concluded between 
the United States and said Indians. Demurrer to the bill of com- 
Dlaint. Overruled. 

Wm. H. Brinker, U. S. Atty. 
F. P. Mays, for défendants. 

HANPORI), District Judge. The bill of complaint in this case 
claims for the Yakama Indians an unlimited right to take flsh from 
the Columbia river at a certain specified place, and a right of ingress 
and egress to and from said place, and a riglit to erect temporary 
buildings for curing flsh, and for the habitations of said Indians 
during each fishing season, to the same extent as if such rights were 
especially granted and conferred by a patent from the proprietor and 
sovereign of the country. The basis for the claims is to be found 
in the réservations contained in the treaty between the United States 
and the Indians of the Yakama Nation, whereby the said Indians 
ceded to the United States the Tndian title to certain lands. The 
provisions of the treaty material to be considered are as follows: 

"Article 1. The aforesaid confederated tribes and bands of Indians hereby 
cède, l-elinquish, and convey to the United States ail their right, title, and inter- 
est in and to the lands and country occupied and claimed by them. • * * 

"Art. 2. There is, however, reserved from the lands above ceded, for the use 
and occupation of the aforesaid confederated tribes and bands of Indians, the 
tract of land included within the foUowing Ixiundaries, * * * aU of wiiich 
tract shall be set apart, and, so far as necessarj', surveyed and marked out, for 
the exclusive use and benefit of said confederated tribes and bands of Indians, 
as an Indian réservation ; nor shall any white man, excepting those in the em- 
ployment of the Indian department, be permitted to réside upon the said réser- 
vation without permission of the tribe and the superintendent and agent 
And the said confederated tribes and bands agrée to remove to, and settle 
upon, the same, within one year after the ratification of this treaty. In the 
meantime it shall be lawful for them to réside upon any ground not In the 
actual claim and occupation of citizens of the United States; and upon any 
ground claimed or occupied, if with the permission of the owner or claimant. 
Guaranteeing, however, the right to ail citizens of the United States, to enter 
upon and occupy as settlers any lands not actually occupied and cultlvated by 
said Indians at this time, and not included in the réservation above named. 
« • * 
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•' "Art. 3. And provided, that, if neeessaiy for the publie eonvénlenee, roads 
may be run through the said réservation; and on tlie otlier hand, ttie rigbt of 
way, wlth free access from tlie same to tlie nearest public higliway, is seeured 
to them; as also the right in common with citlzens of the United States, to 
travel upon ail public highways. The exclusive right of talving fish in ail the 
streams, where running through or bordering said réservation, is further se- 
cured to said coufederated tribes and bands of Indlans, as also the right of 
taliing flsh at ail usual and accustomed places, in common with citisieus of 
the terri tory, aud of erecting temporary buildings for curing them; together 
wlth the privilège of hunting, gathering roots and berries, and pasturing their 
horses and cattle upon open and unclaimed iand. * * *" 

"Art. 10. And provided, that there is also reserved and set apart from the 
Iand ceded by this treaty, for the use and benefit of the aforesaid coufederated 
tribes and bands, a tract of Iand not exceeding in quantity one township of six 
miles square, situated at the forlis of tlie Pisquouse or Wenatshapam river, 
and linown as the 'Wenatshapam Fishery,' which said réservation shall be sur- 
veyed and marljed out whenever the président may direct, and be subject to 
the same provisions and restrictions as other Indian réservations " 

12 Stat. 951. 

It is plain that tlie treaty, whetlier considered as a grant from 
the United States government to the Indians or as a réservation by 
the Indians, secures to the Indians rights of two kinds, viz. ex- 
clusive rights and rights to be enjoyed in common with citizens. 
The rights of fishery within the tracts set apart for the Indians, and 
in streams bordering the same, are exclusive in favor of the Indians; 
vi'hilé the right to talie fish at usual and accustomed places, outside 
of réservations, is to be enjoyed in common with citizens of the 
territory. This common right of fishery at usual and accustomed 
places is coupled with the right of erecting temporary buildings for 
curing flsh, and of hunting, gathering roots and berries, and pastur- 
ing horses and cattle, upon open and unclaimed Iand. It would not 
be a fair construction of the treaty to hold that any particular 
ground in addition to the réservations to be set apart and surveyed 
for the exclusive use of the Indians should be held permanent!}' as 
places for temporary buildings, or for the pasturage of horses and 
cattle. The theory that lands conveyed by government patents, 
after being so conveyed, and appropriated by individual citizens, still 
remain subservient to use and occupation by the Indians, for travel 
over the same, otherwise than by lawfully established public high- 
ways, and for camping grounds, flnds no support in the provisions 
of the treaty, nor in the rules for the construction and interpréta- 
tion of statutes, which must be applied in the interprétation of the 
treaty and of the public Iand laws of the United States. On the con- 
trary, the enumeration of other rights secured to the Indians by ex- 
press words négatives any possible presumption of rights by mère 
implication; for the rule is, "Expressio unius est exclusio alterius." 
The language of the treaty indicates that the purpose was to secure 
to the Indians equality of rights with citizens in the matter of flsh- 
ing, hunting, gathering roots and berries, and pasturing horses and 
cattle, and in the use and occupation of unclaimed Iand for the érec- 
tion of temporary buildings during each flshing season. 

The United States attorney has argued that the patenting of the 
banks of the Columbia river should not be made effective as a means 
of depriving the Indians entirely of ail beneflts secured to them by. 
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the treaty in the matters of places for temporary houses, for, -without 
some place to build upon, thelr common right of flshery will be it- 
self destroyed. This might be a good argument against issuing pat- 
ents, but, in so far as it bears upon the questions in this case, it 
may be well answered by saying that the executive branch of the 
government had ample power to provide for the Indians by reserving 
from sale and settlement as much ground as the Indians require for 
their use; and if the président has failed to exercise his power, and if 
it is now too late for him to protect the Indians in their treaty rights, 
they may purchase and own the ground necessary for their use, as 
citizens who hâve a common right of flshery vs'ith them may do. 

The bill of complaint charges the défendants with having violated 
the rights of the Indians in the following particulars: By forcibly 
preventing the Indians from flshing in the Columbia river in front 
of certain specifled land in the possession of the défendants, and to 
which they claim to hâve acquired the title from the government of 
the United States, the place indicated having been at the time of the 
making of said treaty, and long prior thereto, one to which the In- 
dians were accustomed to resort during the flshing season of each 
year, for the purpose of taking flsh and curing the same, to supply 
themselves with food; by placing flsh wheels so as to take ail the 
flsh coming in front of said land, and thereby excluding the Indians 
from enjoying their common right of taking flsh at said place; and 
by destroying the buildings erected by the Indians for curing flsh, 
and, by force, preventing the Indians from rebuilding. It is plainly 
an invasion of the rights of the Indians, under the treaty, to exclude 
them from flshing in the Columbia river at the place indicated, and 
the government has the right to employ the power of this court to 
make the treaty eflrective. But the right of the Indians to erect 
temporary buildings on any particular spot of ground, according to 
the terms of the treaty, as I construe it, ceased when the title to 
that land was transferred from the government, and became vested 
as private property. The demurrer must be overruled, for the bill 
states facts suflicient to require the court to enjoin the défendants 
from interfering with the Indians in the enjoyment of their common 
right of flshery, although, in my opinion, the court will not be jus- 
tifled in issuing process to compel the défendants to permit the In- 
dians to make a camping ground of their property while engaged in 
flshing. 

The défendants, upon the authority of the cases of U. S. v. Huff- 
master, 35 Fed. 81-83, contend that this court is without jurisdic- 
tion, for the reason that the amount in controversy does not ex- 
ceed, |2,000. The Huffmaster Cases, however, hâve been overruled 
by the suprême court in a décision rendered December 23, 1895, in 
the case of U. S. v. Sayward, 16 Sup. Ct. 371. 

The United States has the right to maintain the suit as guardian 
and trustée of the Indians, to protect their rights secured by the 
treaty. U. S. v. Boyd, 68 Fed. 577; U. S. v. Flournoy Live-Stock 
& Real-Estate Co., 69 Fed. 886; U. S. v. Holliday, 3 Wall. 407; U. 
S. V. Kagama, 118 U. S. 375, 6 Sup. Ot. 1109. 

The défendants voluntarily entered a gênerai appearance in this 
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case, without reserving any right to object to the jurisdiction of the 
court by reason of being inhabitants of the state of Oregon. Their 
demurrer, flled more than a month afterwards, goes to the mérita of 
the controversy, and it does not speciflcally make the objection that 
the suit was not brought in the proper district. I consider the suit 
to be local in its nature,— that is to say, a suit to enforce a claim 
to property situated within this district; and therefore this court 
is authorized to assume jurisdiction, by virtue of the eighth section 
of the act of March 3, 1875 (1 Supp. Eev. St. [2d Ed.] 84, 85). Hatch 
V. Ferguson, 57 Fed. 966; Id., 15 C. 0. A. 201, 68 Fed. 43; Greeley 
V. Lowe, 155 U. S. 58-76, 15 Sup. Ct 24. But if this were not so, 
the défendants having waived tlieir personal privilège of exemption 
from being sued in this district, by having appeared and pleaded to 
the merits, they cannot be heard to urge the objection now. Rail- 
way Co. V. Cox, 145 U. S. 593-808, 12 Sup. Ct. 905. The subject- 
matter of the action is M'ithin the jurisdiction of the court, and the 
défendants are in court for ail purposes of the litigation. 
Demurrer overruled. 



CANADIAN PAC. RY. CO. v. CLARIv. 
(Circuit Court of Appeals, Second Circuit. April 7, 189C.) 

1. Plbadinq— Case and Trespass— Contributobt Négligence. 

A declai-ation, in an action agalnst a railroad company, setting forth 
spécial facts and circumstances showing a case of négligent injury by the 
défendant to the plaintiff's person and property, averring that the défend- 
ant did not provide a reasonably safe passage over a highway crossing; 
that it sufCered the crossing to be obstructed; that it did not manage Its 
engines with due care; that It negligently ran them at high speed; that 
it did not ring a bell or blow a whistle, by reason whereof plaintiff was 
Injured,— is in case, not trespass; and the défendant, under the plea of 
not guilty, is entitled to avail itself of the défense of contributory négli- 
gence of the plaintiff. 

2, Contributory Négligence. 

In an action agalnst a railroad company for personal injuries, it ap- 
peared that the accident occuiTed at a grade crossing, at which there was a 
side track on each side of the main track, while the highway ran parallel 
to the tracks for some distance, and then turned sharply across them. 
A freight train was standing on the side track, between the highway and 
the main track, with its rear car close to the crossing, and the engine some 
700 feet up the track. Plaintiff, who was totally deaf in the ear nearest 
the tracks, drove down the highway, past the freight train, and, without 
stopping, urged his horse across the tracks, and was struck, on the crossing, 
by an express train coming from the same direction as plaintiff, and which 
had been concealed by the freight train. Plaintiff was familiar with the 
locality, and knew that the présence of the freight train on the side track 
Indicated the approach of a train, which might be the express; but he did 
not see or hear it, and was so engaged with his hoi-se that he did not ob- 
serve signais and cries of warning from men on the freight train, and at 
a station a short distance away on the other side of the tracks. The court, 
after declinlng to instruct the Jury to find for the défendant on the ground 
of contributory négligence, Instructed them that it was plaintlfC's duty to 
approach the crossing cautiously and carefuUy, to look and liaten, and do 
ail that a reasonably prudent man would do, before attemptlng to cross; 
that, if the crossing was so obstructed that an approaching train could not 
be seen or heard till close at hand, prudence requlred him to approach the 
crossing at a speed which would enable him to stop in time, If a train were 



CANADIAN PAC. KY. CO. V. CLARK. 77 

seen; and that such an obstruction required Increased care on plalntiff's 
part. Afterwards, the jury havlng for some tlme falled to agrée, the 
court wlthdrew any question of contributory négligence of the plalntlff, 
and Instructed the jury that, as the plalntlfE was struck by defendant's 
train, he was entltled to a verdict, unless they (ound that the défendant 
dld ail that the law and reasonable prudence required to prevent the injury, 
and could not prevent It. Held error. 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

This was an action by Samuel 0. Clark against the Canadian Pacific 
Bailway Company for personal injuries, and for damage to plaintifE's 
horse and sleigh. There was a verdict for plaintifl, and, defend- 
ant's motion for a new trial having been denied (69 Fed. 543), it 
brings error. 

Frank E. Alfred and Joël C. Baker, for plaintiff in error. 
A. B. Brown and W. D. Wilson (Wilson & Hall and Rustedt & 
Locklin, on brief), for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLAOE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff en- 
tered upon the verdict of a jury. The action was brought to recover 
for Personal injuries to the plaintiff, and the destruction of his horse 
and sleigh, alleged to hâve been caused by the négligence of the de- 
fendant. While driving over the railroad of the défendant at a high- 
way Crossing in the town of Eichford, Vt., he was struck by the lo- 
comotive of the defendant's express train, which was coming from 
the north. The railroad, at the crossing, consisted of a main track, 
and a side track at either side. It was a grade crossing, planked 
between the tracks. There was a station house quite near the east- 
erly track, southwardly of the crossing. On the occasion in ques- 
tion, the westerly side track was occupied, northerly of the crossing, 
by a freight train, which had been side-tracked to await the pass- 
' ing of the express train, the locomotive being about 700 feet from 
the crossing, and the van or rear car being on the edge of the plank- 
ing. The highway, as it approaches from the north, runs for a 
considérable distance quite close to and nearly parallel with the 
tracks of the railroad, and until it makes a somewhat abrupt turn 
across the tracks. The plaintiff was driving from his farm, which 
lay northwardly from the crossing, on the westerly side of the rail- 
road, to his résidence, which was located across the railroad, south- 
Avardly from the crossing. According to his testimony at the trial, 
while he was prooeeding southerly along the highway towards the 
crossing, and as he came opposite the locomotive of the freight train, 
his horse was frightened by the steam of the locomotive; but he 
soon got him under control and continued driving quite rapidly 
towards the crossing. He supposed the freight train was side- 
tracked to allow some other train to pass on the main track, and 
knew the express from the north was due about that time, but was 
not sure that it had not already passed. He looked up the track to 
the south, and eaw no train coming, and after he came opppsite the 
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locomotiTe he could not see the main track. That he was totally 
deaf in his left ear. That, as he proceeded, he listened, and heard 
no whistle blown or bell rung, nor the noise of an approachiug train. 
That, about 15 or 20 feet from the crossing his horse wanted to stop, 
but he struck him with the reins and urged him forward. That, just 
as the horse reached the main track, he heard some one call to him 
to "look eut for the express," but that it was then too late to turn 
back, and he was struck by the train. The évidence for the plain- 
tif? tended to show that no bell was rung or whistle blown from the 
locomotive of the express train as it approached the crossing. There 
was évidence for the défendant showing that a brakeman upon the 
platform of the van of the freight train, and another man standing 
with him there, endeavored, by waving their hands and shouting, to 
attract the attention of the plaintiff, and stop him, as he came near 
the crossing; that the station agent of the défendant, and another 
man standing by him on the platform of the station house, when 
plaintiff was some distance from the crossing, signaled to him to 
stop; that the plaintiff could hâve seen any of thèse men far enough 
away to hâve avoided danger if he had looked, but that his atten- 
tion was concentrated upon his horse, and he did not see or hear 
them. The évidence for défendant also tended to show that, as the 
train arrived at a distance of 80 rods from the station the whistle 
was blown, and that the bell upon the locomotive was rung ail the 
way from that point until the plaintiff was struck; that, as the train 
approached the crossing, its ordinary speed was reduced, and it was 
kept at a reduced speed until the accident happened; and that no 
person upon the train saw, or could see, the plaintiff, after he reached 
a point in the highway opposite the locomotive of the freight train, 
until he drove upon the track. At the close of the évidence the de- 
fendant requested the court to instruct the jury to flnd a verdict for 
the défendant upon the ground that the plaintiff's négligence, as 
shown by his own testimony, contributed to the accident. The court 
refused to grant the instruction, and submitted the case to the jury. 
The défendant thereupon requested the court to instruct the jury, 
in substance, that it was the duty of the plaintiff, in approaching 
the crossing, to do so cautiously and carefully; that he should look 
and listen, and do everything that a reasonably prudent man would 
do before attempting to make the crossing; and that, if he was 
familiar with the crossing and its dangers, and frequently used it,. 
and, under the circumstances of the case, failed to act as a prudent 
and cautions man should hâve acted, or omitted some précaution 
that a prudent man ought to hâve taken, whereby he was injured, 
he was not entitled to recover; that, if the crossing was so obstructed 
that an approaching train could not be seen or heard until plaintiff 
came very near the railroad track, common prudence required him 
to approach it at such speed that, when an approaching train might 
hâve been seen or heard, he might hâve been able to stop and allow 
it to pass; and that such obstruction required increased care on the 
part of the plaintiff in approaching the crossing. 

In his original instructions to the jury the trial judge substantially 
presented to them the propositions thus requested; but, after a long 
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délibération on the part of the jury, occupying a day and two nights, 
and when they had returned into court and announced that they were 
unabie to agrée, be gave tbem furtber instructions by whicb be with- 
drew from tbeir considération any question of the contributory nég- 
ligence of the plaintifl, and informed tbem tbat, inasmucb as it ap- 
peared that the plaintiff was struck on the crossing by the defend- 
ant's train, the plaintiff was entitled to a verdict, unless tbey were 
able to flnd that the défendant did ail that the law required, and ail 
that reasonable prudence required to prevent the injury, and could 
not avoid it. The défendant duly excepted to the refusai of the 
court to instruct the jury to render a verdict for the défendant, and 
to that part of bis instructions withdrawing from tbeir considération 
the question of the plaintifE's contributory négligence, and embody- 
ing the proposition that be was entitled to recover unless the évi- 
dence disproved négligence on the part of the défendant. 

It is not necessary, for présent purposes, to consider wbether the 
défense resting upon the ground of the contributory négligence of 
the plaintiiï was not so persuasively and conclusively establisbed 
that the jury should bave been instructed to flind for the défendant. 
The plaintiff was aware, from the présence of the freigbt train on 
the side track, tbat a train was expected on the main track, and 
that such train might be the express train coming from the nortb. 
He had been driving rapidly for an eighth of a mile, with bis view 
of tbe track in that direction eut off by tbe interposed freigbt train. 
Driving rapidly, as he had been, and being totally deaf in tbe ear 
towards the track, he could not but be aware that, although be bad 
been listening for tbem, he might bave failed to bear tbe signais 
from the express. Before he reached tbe crossing he knew that tbe 
van of tbe freigbt train was so near to it that he would be unabie 
to see the main track to the nortb until bis horse would be upon the 
track. Under thèse circumstances, common prudence required bim, 
as be neared tbe tracks, to proceed cautiously, to look, to îisten, and, 
as we tbink, to stop, in order that he could Iisten more perfectly, 
before attempting to cross. He did neitber, but kept bis attention 
so exclusively upon bis horse that he did not see the signais of 
danger whicb were being made to bim from men in full view, on bis 
rigbt hand and on bis left, at eacb side of the crossing, and urged 
bis horse to dash rapidly across. If thèse undisputed facts were not 
such as to leave no room for inferences, such tbat a jury could le- 
gitimately draw no other conclusion from tbem tban tbat tbe plain- 
tiiï bad failed to exercise reasonable care and prudence, tbey were 
certainly suflicient to justify such a flnding, and in no possible view 
could tbey justify the court in deciding to the contrary as a ques- 
tion of law. The most culpable négligence on the part of a défend- 
ant will not authorize a recovery in bebalf of a plaintiff whose own 
négligence bas contributed to bis injury. 

It is urged in support of tbe refusai to leave the question of tbe 
plaintifE's négligence to the jury, tbat such an issue was not raised 
upon the pleadings. This is the only conceivable ground upon whicb 
that refusai can be justiiied. No question that the issue was not 
within the pleadings was raised upon the trial. Mucb of the testi- 
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mony of the défendant was introduced for the purposes of maintain- 
ing that issue, and had no other bearing; and, as has been stated, 
the question was originally submitted to the jury by the trial judge. 
In his final instructions to the jury, in which he withdrew that ques- 
tion from their considération, no such reason for doing so was sug- 
gested by him. Nevertheless, in considering the motion for a new 
trial, the learned trial judge placed his déniai of the motion, in part, 
upon the ground that the contributory négligence of the plaintiff 
was not in issue. To this conclusion we are unable to accède. 

The déclaration contains three counts. The plea was not guilty. 
The first two counts of the déclaration are concededly in case. The 
third sets forth, as the cause of action, spécial facts and circumstan- 
ces, showing a case of négligent injury by the défendant to the plain- 
tiff's person and property while he was crossing the defendant's rail- 
way. It avers that the défendant did not provide a reasonably safe 
passage over the highway crossing; that it carelessly and negligent- 
ly suflfered the same to be obstructed; that it did not manage and 
control its engines and cars with due and proper care; that it care- 
lessly and negligently ran them at a high rate of speed; that it did 
not ring a bell upon the locomotive, or blow a steam whistle, until 
the locomotive had passed over the crossing, by reason whereof he 
and his horse and sleigh were struck and injured. 

If the third count was in trespass, inasmuch as, under a plea of not 
guilty, the défendant in such an action is not permitted to prove that 
the plaintiiï was guilty of contributory négligence, and inasmuch 
as the statute of Vermont relating to pleadings requires that, in 
counts where case and trespass are joined, pleadings must conform 
to those in trespass, the conclusion of the learned trial judge was 
correct. But we are of the opinion that the third count, like the 
first and second, was in case. It sets forth a cause of action in 
which, although the injury was immédiate, the fault of the défend- 
ant consisted in négligence; and, as the défendant was a corpora- 
tion, which could only act through its agents and servants, case was 
the only appropriate form of remedy. 

Case is the appropriate and proper remedy for négligent injuries 
at common law. In Olaflin v. Wilcox, 18 Vt. 610, the rule is stated 
to be that, when the fault of the défendant consists in négligence, 
it is mère nonfeasance; and, although the injury is immédiate, the 
appropriate remedy is case. Ail the authorities upon common-law 
pleading state the rule to be that, while trespass is the proper remedy 
for an immédiate injury inflicted by the willful act of the défend- 
ant, yet case lies where the act is négligent; and, where injuries are 
occasioned by the carelessness or négligence of a servant of the de- 
fendant, the plaintiff must generally bring case. Chitty says : 

"If the injury arlse from a want of care or négligence of the servant, case 
is the remedy; but if it occurred as the necessary, probable, or natural con- 
séquence of the act ordered by the master, then the act is the master's, and 
he should be sued In trespass, if the act were forcible and immédiate." 

See 1 Chit. PI., 131; Huggett v. Montgomery, 2 Bos. & P. N. E. 446; 
Morley v. Gaisford, 2 H. Bl. 443; McManus v. Crickett, 1 East, 106. 
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The rule is thus stated in Campbell v. Phelps, 17 Mass. 245 : 

"In gênerai, the true distinction is, when the Injurj' is done dlrectly by the 
person sued, the action should be trespass; when It is consequentlal, as wlien 
done by a servant, and the master is sued on account of bis liability for the 
acts of bis servant, case is proper." 

It is entirely well settled that, under the plea of not guilty in an 
action on case, the défendant may show that the immédiate or prox- 
imate cause of the injury was the négligence of the plaintifE. Flower 
T. Adam, 2 Taunt. 315; Williams v. Holland, 10 Bing. 110; Vennall 
V. Garner, 1 Cromp. & M. 21; Bridge v. Grand Junction Ry. Co., 
3 Mees. & W. 244; Sills v. Brown, 9 Car. & P. 601; Smith v. Dobson, 
3 Man. & G. 59; Holden v. Coke Co., 3 C. B. 1. 

The adjudications of the suprême court, to the effect that the con- 
tributory négligence of a plaintiff is matter of défense, and the bur- 
den of proof is upon the défendant, do not touch the question of 
pleading which arises hère. That question is controlled by the rules 
which obtain in the state in which the action is tried, and in some 
of the States, under the code System of pleadings which prevails, 
the défendant may be required to specifically allège the défense in 
cases in which the complaint does not allège that the plaintiff was 
free from négligence on his part. As in Vermont the rules of plead- 
ing which obtain are those of the common law, and under thèse rules 
a défendant, in an action upon a case, is permitted, under a gênerai 
traverse, to show that the plaintiff's négligence contributed to the 
injury, we are unable to doubt that the défendant in the présent 
case was entitled to avail himself of the défense, and that the instruc- 
tion to the jury which is complained of by the ass^gnments of error 
was erroneous. 

The judgment is accordingly reversed. 



AMERICAN CREDIT INDEMNITY CO. v. WOOD et al. 
(Circuit Court of Appeals, Second Circuit. April 7, 1896.) 

1. Partnership— Evidence. 

It is not error, in an action between persons who sue as partners, and 
a third party, to permit persons, whose business relations wlth the al- 
leged partners are intimate, to testify as to the apparent relations be- 
tween them, although the partnershlp may hâve been constltuted by In- 
dentures or other writings. 

3. Insukance— Wareanty m Application— Bdrdbn or Pkoof. 

It is not necessary for the plalntifC in an action on an Insurance policy 
to aver and prove the truth of représentations, amounting to warranties, 
which are eontalned in the application only, and not in the policy itself; 
but it is incumbent upon the défendant, who relies upon the breach of such 
warranty, to allège it and assume the burden of proof. 

8. Crédit Insdkance — Identity of Insured — Co-Partnership. 

A policy of crédit Insurance, issued to W. & Co., provided that it should 
cover only losses on sales of merchandise owned "by the indemnifled." 
Self}, that such provision did not require that the business of the indemni- 
fled should hâve been conducted, throughout the term of the policy, under 
exactly the same flrm name, if the firm had been in existence, composed 
of the same members as when the policy was issued, 
V.73F.no.l — 6 
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4. Same— Proop of Loss. 

A poUcy o( crédit Insurance provlded that proof of loss should be made 
within 20 days after knowledge of the Insolvency of any debtor should 
hâve been received by the indemnified, and that final proof of loss shonld 
be given to the inSurer withln 20 days after the expiration of the policy. 
Helil, that the former provision vs'as intended only to aft'ord the Insurer 
prompt notice that a loss had happened, for the purposes of investigation 
and measures of protection, and that It was fully complied with by fur- 
nishing, within the re(iuired time, notice of the appointment of a receivev 
of the debtor's property in a creditor's suit, with a statement of the debtor's 
account, followed at the expiration of the policy by légal proof of the 
debtor's insolvency. 

5. Same— Construction of Policy — Ambighity. 

In construing a policy of crédit Insurance, being an instrument pre- 
pared by the iusurer, an ambiguity in its terms is to be resolved in favor 
of the insured; and if, by the introduction of a subséquent and obscure 
clause, difflcult to understand, or requiring expert knowledge for its com- 
préhension, the preceding clauses, plainly and unequivocally expressed, by 
which the initial loss of the insured is lixed, are nullified, the subséquent 
clause must be iguored. 

6. Same— Other Insukanck. 

A provision in a policy of crédit Insurance that, where the insured shall 
hold other security or indemnity, the ameunts realized therefrom shall be 
deducted before the loss under such policy shall be adjusted, does not en- 
title the insurer to deduct the proceeds of a policy in another company, 
which provides in terms that it shall not cover losses insured by the first 
Company, but shall only attach when that company's policy is exhausted. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Horwitz & Herstfleld (James L. Blair of counsel), for plaintifl in 
error. 

Albert Stickney and Frank L. Crawford, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment for the plaintiffs en- 
tered upon the verdict of a jury. The action was brought upon a 
bond, dated May 29, 1893, which was, in effect, a contract by the 
défendant to insure Charles F. Wood & Co., to the extent of |10,000, 
against losses for merchandise sold or to be sold by them during the 
year 1893, arising from insolvency of debtors. It also contained a 
clause covering losses on sales Made by the insured since September 
1, 1892, "provided that no account under extension at the time of 
payment of premium" should be included. It contained this récital : 

"This bond is issued and accepted upon the condition that the terms and con- 
ditions printed or wrltten by the company upon the back of this bond are ac- 
cepted by the indemnified ajs part of this contract, as fully as if they were re- 
clted at length over the signatures hereto aflixed." 

Among the conditions are thèse: 

"(4) Proof of loss must be made upon the blanks fumished and in the man- 
ner prescribed by said company, within twenty days after knowledge of the 
insolvency of any debtor shall hâve been received by the Indemnified, or his 
or their agent; otherwlse, such clalm shall be barred." "(12c) Final proof of 
loss shall be forwarded to the central office of this company, upon the blanks 
fumished and In the manner prescribed by the company, within twenty 
days after the expiration of this bond; and the amount due by this company. 
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under final proof of loss, shall be adjusted and paid within sixty days after 
the receipt by the company of such final proof of loss." 

Tàe complaint set forth the bond, alleged compliance by the plain- 
tiffs with its conditions, and alleged that the plaintiffs had sustained 
losses during the year 1893 upon sales made to three debtors subsé- 
quent to September 1, 1892, viz. Sanford & Oo., Kipling, and Cottier 
& Sons, aggregating approximately the sum of |22,000. The answer 
admitted the exécution of the bond as set forth, and, among other 
défenses, alleged that upon the application for insurance, and to 
induce the défendant to make the bond, the plaintiffs made certain 
représentations, knowing-the same to be false. It also alleged that 
the loss of Sanford & Co. was not provable, under the terms of the 
policy, because the account of that debtor was under an extension 
at the time of the making of the bond, and that nothing was recov- 
erable in respect to the Kipling loss, because no proof of insolvency 
had been furnished by the plaintiffs to the défendant as required by 
the terms of the bond. 

There are 44 assignments of error. We shall only attempt to con- 
sider those which hâve some color of merit. 

It was a condition of the bond that the liability of the défendant 
should be limited to sales of merchandise "owned, sold, and deliv- 
ered by the indemnified." There was an issue upon the trial wheth- 
er the losses arisiug f rom sales made between September 1, 1892, and 
January 1, 1893, were not excluded by force of that condition. Ac- 
cording to the testimony for the plaintiffs, although their firm name 
had been Charles F. Wood & Ck). only since January 1, 1893, they 
had been co-partners carrying on the identical business under the 
name of Charles F. Wood during the period in question. There was 
testimony for the défendants indicating that John B. Wood and El- 
mer E. Wood did not become co-partners with Charles F. Wood until 
January 1, 1893. Several of the assignments of error relate to the 
rulings of the trial judge in admitting évidence and in instructing 
the jury relative to that issue. 

It was not error to permit persons whose business relations with 
the alleged partners were intimate to testify as to the apparent re- 
lations existing between them prier to January 1, 1893. The usual 
proof of partnership is by the évidence of clerks, or other persons 
who hâve done business with the parties as partners; and, although 
the partnership may hâve been constituted by indentures or other 
writings, it is ordinarily not necessary, in an action between the 
partners and a third person, to produce them. Their déclarations 
in transacting business with third persons may be given in évidence 
to prove their partnership, and the entries made in their books in 
the course of business are évidence of the same character, and equal- 
ly compétent. 2 Greenl. Ev. § 479; Colly. Partn. § 686. 

The défendant requested an instruction to the jury, in effect, that 
ail losses were to be excluded arising upon the sale of goods during 
that period, if the jury should find frofli the évidence "that said ûrm 
of Charles F. Wood & Co. was not in existence as a firm, composed 
of the same members, doing business under exactly the same firm 
name, as when said bond was written." The judge declined to give 
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this instruction, but modifled it by striking eut tlie words "exactly 
the same firm name," and gave it as modifled. It was the manifest 
purpose of the bond to insure against losses tlie business concern 
which was described in the bond as "Charles F. Wood & Ce, of No. 
171 Broadway, New York." The flrm name was used for the purpose 
of identifying the parties insured, and the business to which the 
insurance related. If the same parties had seen fit, the day after 
the exécution of the bond, to change their flrm name to that of 
Charles F. Wood, it cannot be doubted that the sales made by them 
under that name would hâve been covered by the bond. Those who 
composed the flrm when the bond was made were the "indemnifled," 
witliin the meaning of the condition. If they were the persons who 
owned and sold the goods during the period covered by the bond, 
and were carrying on the same business, the style of the co-partner- 
ship was of no conséquence. The instruction was properly refused, 
and, as modifled, was correct. 

Many of the assignments of error are based upon the theory that 
the truth of varions statements contained in the written application 
for the policy was in issue, that the plaintiffs were bound to a strict 
compliance with thèse statements, and that they were not entitled 
to recover if it appeared that any of the statements were untrue. 
Undoubtedly, thèse statements constituted warranties, because the 
bond récit ed that it was issued in considération of the application; 
and the application offered the statements as a considération, and 
warranted them to be true. A warranty in a policy of insurance is 
in the nature of a condition précèdent, and devolves upon the in- 
sured, in an action upon the policy, the burden of averring perform- 
ance in his pleading, and proving it stricth' by his évidence. It has 
never been authoritatively decided, however, that this rule is ap- 
plicable to représentations contained in an application, which amount 
to warranties, and we are of opinion that it does not apply. It was 
assumed not to apply to such a case in Dwight v. Insurance Co., 
103 N. Y. 341, 355, 8 N. E. 654; and it has been generally supposed 
that it is incumbent upon the défendant who relies upon the breach 
of such a warranty to allège it, and assume the burden of proof. 
Swick V. Insurance Co., 2 Dill. 160, Fed. Cas. No. 13,692; Geib v. 
Insurance Co., 1 Dill. 443, Fed. Cas. No. 5,298 ; Murray v. Insurance 
Co., 85 N. Y. 236. The rule requiring performance of warranties 
to be averred and proved was ingrafted into the law of insurance 
before it was customary for underwriters to require from the insured 
the fuU and detailed applications which are a feature of so much 
prominence in the modem contract, — especially in the contract of 
life insurance. The policy is the évidence delivered to the insured 
of the contract of the insurer, and ordinarily, of itself, constitutes 
complète évidence of the contract, while the application, although it 
may modify the contract, is in the nature of défensive évidence in- 
trusted to the insurer for his protection. As a matter of pleading, 
if the policy is set forth, and compliance with ail the conditions 
précèdent recited in it is averred, there is no necessity for referring 
to the application, and the complaint or déclaration is suiïicient upon 
its face. Nothing is required to be proved which does not go to 
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support some necessary allégation in tlie complaint, and tliere seems 
to be no good reason which requires a plaintiff to assume the burden 
of proving affirmatively the truth of statements in an application not 
challenged by the défendant. As was said by the suprême court : 

"The number of the questions noAV asked of the assured in every application 
for a policy, and the variety of subjects, and length of time which they cover. 
are such that it may be safely said that no sane man would ever taise a policy, 
if proof to the satisfaction of a jurj' to the truth of everj' answer were niade 
known to him to be an Indispensable prerequisite to payment of the sum se- 
cured; that proof to be made only after he was dead, and could render no as- 
sistance in furnishing it. On the other liand, it is no hardship that, if the in- 
surer knows or believes any of thèse statements to be false, he shall furnish 
the évidence on which that knowledge or belief rests. He can thus single out 
the answer whose truth he proposes to coutest, and, if he has any reasonable 
grounds to make such an issue, he can show the facts on which it is fouuded." 
Insurance Co. v. Ewing, 92 U. S. 378. 

In the présent case the défendant not only did not, in its answer, 
set up any of the statements in the application as warranties, or 
allège any breach of warranty, but it admitted by its answer the 
exécution of the policy as set forth in the complaint. By this ad- 
mission it dispensed with the introduction of the application. Con- 
sequently, there was no issue as to the truth or falsity of any of the 
statements contained in it. Whether the plaintiffs were bound by 
the statements contained in it; whether it was permissible for them 
to show that the agent of the défendant who fllled it out did not do 
so accurately, or inserted statements which they had not made 
to him; and whether the statements were showu by the évidence 
to be true or untrue, — were questions which were not within the 
scope of the issues on trial, and consequently none of the ruiings 
which are challenged by the assignments of error could hâve been 
prejudicial to the défendant. The application was compétent évi- 
dence for the purpose of meeting the défense of fraud by showing 
what représentations were actually made by the plaintiffs; and it 
was also compétent for them to show to what extent the statements 
contained in it were theirs, and to what extent they were really 
the statements of the défendant'» agent. Exœpt for this purpose, 
the application, and ail the testimony in regard to it, had no legiti- 
mate place in the évidence. The questions of fact arising under the 
défense of fraud were submltted to the jury under correct instruc- 
tions. If there was any error in the instructions in regard to the 
written application, it was error favorable to the défendant, and only 
the plaintiffs had reason to complain of them. It is proper to say, 
however, that inasmuch as the trial judge permitted the défendant 
to contest the truth of the statements in the application, entertained 
a motion for the direction of a verdict for the défendant, and, pur- 
suant to its request for instructions, submitted to the jury the ques- 
tions of fact relating to the breach of the warranties, we hâve care- 
fully examined his ruiings and instructions upon this branch of the 
case, and do not deem the exceptions taken by the défendant worthy 
of discussion. 

Error is assigned that the trial judge left it to the jury to con- 
strue the meaning of the word "extension," as used in the clause 
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of the bond wUch provided that "no account under extension at the 
time of payment of premium" should be included in its protection. 
If the instruction was erroneous, it did the défendant no harm. The 
loss arising upon the account of Sanford & Co. was the only one to 
which the clause was applicable, and there was no évidence in the 
case tending to contradict the testimony for the plaintiflfs that the 
apparent extension of crédit given to that debtor upon a single 
item of his account was not an extension of the original term of 
crédit, but was the exercise of an option by Sanford & Co. pursuant 
to the ternis of the sale. 

Error is assigned of the instructions to the jury in respect to the 
waiver by the défendant of proofs of the Kipling loss. The défense 
based upon the failure of the plaintiffs to make the proofs required 
by the policy is an utterly frivolous one. There was no question of 
fact for the jury, and upon the uncontradicted eyidence the plain- 
tilïs were entitled to an unequivocal instruction that they had 
furnished sulBcient proof of loss. The facts were thèse: June 
13, 1893, a receiver of the debtor's assets was appointed in a cred- 
itor's suit, and June 16th the plaintiflfs sent to the défendant a proof 
of loss, on one of the blanks furnished by it, stating that the debtor 
had failed and made an assignment. Juue 21st they sent an amend- 
ed proof of loss, upon the blanks furnished by the défendant, giving 
the date of failure; stating that, instead of an assignment, there was 
a receiver, and giving détails of the debtor's account, and the amount 
remaining unpaid. At the same time they wrote the défendant, 
asking it to inform them if the proof was satisfactory, and whether 
it required any further particulars, or any other action on their part. 
July 8th the défendant acknowledged the receipt of proof, and in- 
formed the plaintifs that, under the conditions of the bond, the loss 
could not be adjusted until the expiration of the bond. A anal proof 
of loss, covering ail the losses which had accrued under the policy 
during its term, was furnished to the défendant January 6, 1894, ac- 
companied by an aflfidavit showing the insolvency of the debtor. 
After the final proof of loss was received, the défendant retained it, 
without making any objection, and in March, after making an ex- 
amination of the books of the plaintiffs, repudiated any liability, 
upon the ground of fraud in obtaining the bond. It is not contended 
for the défendant that the final proof was not in ail respects a 
formai and suflQcient proof. Its contention is merely that the plain- 
tiffs did not comply with the provision of the policy which required 
them to make proof of loss within 20 days after the knowledge of 
the insolvency of the debtor. No better évidence of the supposed 
insolvency of the debtor could hâve been supplied than was furnished 
by the flrst proofs of loss. Those documents did not furnish légal 
proof of the insolvency of the debtor, but this was not requisite. 
The provision in respect to making légal proof of insolvency only 
applies to the final proofs. The other provision is intended, not to 
require formai proof of insolvency, but to afford the insurer prompt 
notice that a loss bas happened, for the purposes of investigation 
and measures of protection. Occupying as it does the position of a 
surety, the insurer is entitled to subrogation, and, upon paying a loss, 
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îs entitled to a transfer of the claim against the debtor, The mean- 
ing of the condition is that the défendant shall hâve prompt notifi- 
cation of a probable loss, and, in that behalf , shall bave proofs with- 
in 20 days after the indemnifled bas reason to suppose a debtor to be 
insolvent. What was done by the plaintiffa was an ample compli- 
ance with both conditions in respect to proof of loss. Tbeir earlier 
proof informed défendant of the failure of the debtor. Their final 
proof was in ail respects sufflcient. 

Error is assigned of the court's refusai to charge the defendant's 
requests as to the measure of damages, or basis for the computation 
of loss. The court instructed the jury that if tbey found that the 
plaintifEs were entitled to recover for losses upon sales made before 
the Ist day of January, 1893, their verdict should be for the full 
amount of the bond, but, if they found that the plaintiffs were only 
entitled to recover for losses upon sales made during 1893, then the 
plaintiffs were entitled to recover |5,893.5G. No error is assigned of 
the last instruction. As the jury found for the plaintiffs in the 
smaller sum, it is obvions that they disallowed ail losses arising upon 
sales made prior to January 1, 1893. As the bill of exceptions has 
been framed,it is quite impossible to détermine what basis was adopt- 
ed by the judge or jury for the computation of the loss. In each of 
the requests in which the défendant submitted its theory of the meas- 
ure of damages, there was included, besides a déduction of the ini- 
tial loss of |4,000, an additional initial loss, which the défendant in- 
sisted was to be borne by the plaintiffs under one of the conditions 
of the bond. We are of the opinion that the clause in the bond un- 
der which this addition to the initial loss is sought to be imposed 
upon the plaintiffs was not intended to hâve that eflect. The bond 
recites the indemnity to be — 

^'Against loss to the extent of, and not exceeding, $10,000 resulting from 
insolveney of debtors over and above a net loss of $4,000, flrst to be borne by 
the sald indemnifled on total gross sales amounting to $400,000 or less." 

Among the conditions on the back is the following : 

"(5) The basis of net loss fixed in this bond is one per cent, on total gross 
«aies by the Indemnifled of $400,000, and, should such total gross sales exceed 
said amount, the net loss to be borne by the indemnifled, under this bond, 
shall increase in like ratio." 

Then follow varions conditions in respect to provable losses, and 
after them the clause in question, which reads as f ollows : 

"(12a) To slmplify adjustment, and to avold disputes, it is agrced that such 
sum of gross loss shall be the llmit to be borne by the indemnifled, as, less 
25 per cent., will equal the agreed amount of annual net loss; ail claims mak- 
ing up such said sum of gross loss to remain the property of the indemnifled, 
the Company relinquishing Its claims, except as hereinbefore provided." 

We are quite unable to détermine what this provision means, un- 
ies» it is intended to flx a temporary basis of adjustment in case the 
défendant should see fit to pay a loss before final adjustment, in 
order, by subrogation, to acquire control meanwhile of the claim 
against the insolvent debtor. If, however, it is capable of the con- 
struction which the défendant contended for, it is in plain antag- 
onism to, and irreconcilable with, those provisions which make the 
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initial loss of the indemnified $4,000, or 1 per cent, on total sales. 
The bond, with its numerous conditions, being an instrument pre- 
pared by the insurer, we must apply to its construction the rule 
which was applied by this court in Guarantee Co. v. Wood, 15 O. C. 
A. 563, 68 Fed. 529: 

"If the particular clause requiring Interprétation cannot be brought Into 
harmony wlth the rest of the contract, and the instrument, consldered as a 
whole, is ambiguous touching the précise loss which the policy covers, that 
meanlng is to be glven to It which is most favorable to the insured." 

If, by the introduction of a subséquent and obscure clause, diffl- 
cult to understand, or requiring expert knowledge for its compré- 
hension, the preceding clauses, plainly and unequivocally expressed, 
by which the initial loss of the indemnified is fixed, are nullifled, the 
subséquent clause must be Ignored. It cannot be permitted to oper- 
ate as a snare to the unwary. The trial judge properly refused to 
charge the defendant's requests. 

The judge also properly refused to instruct the jury as requested 
by the défendant in its fourth request. That request was based upon 
the following condition of the policy: 

"(9) In ail cases where the Indemnified under this contract ehall hold other 
security, guaranty, indemnity, or préférence, or shall hâve Instituted attach- 
ment or replevln proceedings agalnst any insolvent debtor covered under thià 
bond, the amounts reaiized therefrom shaU be deducted before the loss under 
this bond shall be adjusted." 

Subsequently to the issuing of the bond in suit, the plaintifls ob- 
tained further insurance against loss from the Mercantile Crédit 
Guarantee Company. By the terms of the policy of that company, it 
was distinctly provided that the policy should not attach to cover 
any losses insured by the défendant, but should only attach when 
the policy in suit was exhausted. The request related to the in- 
demnity thus acquired by the plaintiffs, and prayed for an instruc- 
tion, in substance, that the amount reaiized from it by plaintiffs 
should be deducted by the jury from the recovery for which the de- 
fendant was otherwise liable. Not being an indemnity for the same 
loss, the clause in question does not apply to it. 

We hâve considered ail the assignments of error which seem 
worthy of notice, and flnd none of them to be well founded. 

The judgment is afflrmed. 



CONNECTIOUT FIRH INS. CO. T. OLDBNDORFF et al. 

(Circuit Court of Appeals, Nlnth Circuit March 16, 1896.) 

No. 222. 

CONTRACTS — RbLBASB OF JOINT DbBTOR — FAILUBB TO RbTIEW JuDAMENT. 

An action was brought against two of three joint obligors In a bond 
and the représentatives of the thlrd, who had dled. One of the défend- 
ants defaulted, but no Judgment was entered against him. The others 
defended, and separate judgments in their favor were entered, on diflfei^ 
ent days. After the tlme for suing out a writ of error on the flrst judg- 
ment, which was in favor of one of the surviving obligors, had expired, the 
plaintifC sued out a writ of error on the other judgment, in favor of the rep- 
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resentatives of the deceased obliger. Eeld that, the fallure of tho plaln- 
tlff to sue out a writ of error on the flrst Judgment withln the time llmlted 
havlng made that judgment final, It operated as a release of the défend- 
ant In favor of whom it was taken, and hence, wlthin the mie that a release 
of one joint obliger is a release of ail, It operated as a release of the défend- 
ants in the other judgment, and that the writ of error should be dlsmissed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Oregon. 

Milton W. Smith, for plaintiffi in error. 

Frank V. Drake and A. H. Tanner, for défendants in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This îs an action at law, "brought by 
the plaintiff in error against the défendants in error upon a joint 
bond given by E. Oldendorff & Oo., as principal, and Frank Botefuhr 
and John Brendle, as sureties, for the faithful performance of the 
duties of the principal in the bond as the agent of the plaintiff in 
error for Multnomah county, Or. The défendants Mary Tynan and 
August Stoldt are the personal représentatives of John Brendle, 
deceased. E. Oldendorff, the principal in the bond, made default, 
but no judgment has been entered against him. The case was reg- 
ularly tried before a jury as to the other défendants, and a ver- 
dict rendered in their favor. Separate judgments for costs were 
entered in favor of défendant Botefuhr on the 27th day of June, 
1894, and for défendants Mary Tynan and August Stoldt on July 
11, 1894. On January 5, 1895, a pétition for a vprit of error was 
filed, setting forth the judgment in favor of défendants Mary Tynan 
and August Stoldt, and praying for the issuance of a writ of error 
therefrom to this court. The writ of error was, on the same day, 
allowed as prayed for in the pétition. 

The défendant Botefuhr moves to dismiss the writ of error upon 
several grounds, among others, that he is not a party named in the 
pétition for writ of error, that he is not a party to the judgment 
certifled to this court, that a judgment was entered in his favor on 
June 27, 1894, and that the writ of error herein was not sued out 
within six months after the entry of said judgment in the circuit 
court. It is therefore perfectly clear that there is no writ of error 
as against the judgment rendered in favor of Frank Botefuhr. None 
could hâve been sued out against said judgment upon the date 
when the pétition for the writ was presented, because more than 
six months had elapsed after the entry of said judgment. Section 
11 of the act creating this court pro vides: 

"That no appeal or writ of error by whlch any order, Judgment, or decree 
may be reviewed In the circuit courts of appeals under the provisions of this 
act shall be taken or sued out except within six months after the entry of the 
order, judgment, or decree sought to be reviewed." 26 Stat. 829. 

It has been repeatedly held by the suprême court, under the pro- 
visions of section 1008 of the Revised Statutes of the United States, 
that the time begins to run from the date of the entry of the judg- 
ment. Brooks v. Norris, 11 How. 204; Mussina v. Cavazos, 6 Wall. 
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355; Polïeys v. Improvement Co., 113 U. S. 82, 5 Sup. Ct. 369, 
The varions circuit court of appeals cases, witli référence to the pro- 
visions of section 11 of the act creating this court, spealc with no 
uncertain voice as to the practice. "The United States circuit court 
of appeals has no jurisdiction in a case where more than six months 
intervene between the entry of judgment and the day on which the 
writ of error is sued ont." Ooulliette v. Thomason, 50 Fed. 787, 1 
C. C. A. 675; U. S. v. Baxter, 51 Fed. 624, 2 C. 0. A. 410; Union 
Pac. Rv. Co. v. Colorado Eastern Ry. Co., 54 Fed. 22, 4 0. C. A. 161; 
Stevens v. Clark, 62 Fed. 321, 10 C. C. A. 379; White v. Bank, 71 
Fed. 97, 17 C. C. A. 621. The motion to dismiss as to Botefuhr is 
well taken, and must be allowed. 

The granting of this motion as to Botefuhr nécessitâtes like ac- 
tion as to the motion of défendants Tynan and Stoldt, which is based 
upon the ground, among others, that a release as to one of the joint 
obligors upon the bond releases ail. The failure of the plaintiff to 
sue out its writ of error within six months after the entry of the 
judgment against Botefuhr makes that judgment final, and opérâtes 
as a release to Botefuhr from ail liability upon the bond. If the 
plaintiff had brought ail the défendants before the court, to correct 
the judgments which were adjudged in favor of défendants severally, 
within the time allowed by statute, the action of the court below 
could hâve been reviewed; but the writ of error seeks only to rc 
view the judgment as to two of the défendants. The action being 
joint as to ail, the défendants before the court hâve the right to 
object to any review of the case on the merits, upon the ground 
that their co-defendant has not been brought before the court to 
share in the costs, if any were to be adjudged against them. The 
objection hère made stands substantially upon the same plane, and 
is based upon the same reason, as if, though the action had been 
originally brought against the two défendants, or had been brought 
against ail, and a judgment had thereafter been rendered against 
one of the joint obligors. In either event, objections based upon 
the ground that ail the joint obligors must be proceeded against 
jointly would hâve to be sustained. 

In Freem. Judgm. § 231, it is said : 

"Whenever two or more persons are jointly liable, so that, If an action Is 
commencée! against any less tlian tlie whole number, the nonjoinder of the 
others will sustain a plea in abatement, and judgment against any of those 
so jointly bound merges the entire cause of action. The cause of action being 
joint, the plaintifC cannot be allowed to sever it against the objection of any 
of the défendants. By taklng judgment against one, he merges the cause of 
action as to that one, and puts it out of his power to maintaln any further suit, 
either against the others severally, or against ail corabined." 

Numerous authorities are cited in support of this text. 

In Sessions v. Johnson, 95 U. S. 347, and U. S. v. Ames, 99 U. S, 
35-44, the court said: 

"Even without satisfaction, a judgment against one of two joint contractors 
is a bar to an action against the other, within the maxim, 'Transit in rem 
judicatam'; the cause of action being changed into matter of record, which has 
the eft'ect to merge the inferior remedy in the higher. Kiug v. Hoare, 13 Mees. 
& W. 504. Judgment in such a case is a bar to a subséquent action against 
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■the other joint oontractor, because, the contract being merely joint, there can 
be but one reeovery; and, consequently, the plaintifC, If he proceeds against 
one only oî two joint promisors, loses his security against the other, the rule 
being that by the reeovery of the judgment the contract is mei'ged, and a 
higher security substituted for the debt." 

In Suydam t. Barber, 18 N. Y. 468, the court said: 
"According to the common law of this state, a judgment against one of sev- 
eral joint debtors, obtained in an action against him alone, is a bar to an action 
-against the others. Robertson v. Smith, 18 Johns. 459; Pierce v. Kearney, 5 
Hill, 82; Olmstead v. Webster, 8 N. Y. 413. It is held to be a bar upon the 
ground that, by the reeovery of the judgment, the promise or cause of action 
as to the party sued bas been merged and extinguished in the judgment, 'by 
opération of law, at the instance and by the act of the créditer.' This is plainly 
founded upon the nature and force of our lave, and not upon the idea that the 
creditor is deprived of his right for any other reason than that, by the flrst 
suit and judgment, he bas placed himself in a position where he is unable, 
legally, to assert or enforce his demand." 

In the présent case, the plaintiff, by its own act, has released one 
of the joint obligors of ail liability, and is now seeking to enforce 
its rights against the others after the cause of action has been re- 
leased as to one "by opération of law, and at the instance and by 
the act of the creditor." The gênerai rule that a release of one 
of several joint obligors opérâtes as a release of ail is well ssttled. 
20 Am. & Eng. Enc. Law, 751, and authorities there cited. There 
are several exceptions to this gênerai rule, which need not be no- 
ticed, as this case does not corne within any of the recognized ex- 
ceptions of the adjudged cases. 

The motion of Tynan and Stoldt is sustained. The writ of error 
is dismissed. The respective défendants are entitled to judgment 
for their costs. 



SPIRO V. FE1.T0N. 

(Circuit Court, B. D. Tennessee. March 20, 1890.) 

No. 995. 

1. EviDBNCB— Injtjrt Oaxîsing Death — Tennessee Statute. 

In an action for damages for an injury causlng death, brought, under the 
Tennessee statutes (Mill. & V. Code, §§ 3130, 3134), for the beneflt of the 
widow or next of kln of the deceased, évidence of the number and âges of 
the chlldren of the deceased is compétent. 

2. Pkaoticb— Setting Asidb Verdict — Weight op Evidence. 

The fédéral courts hâve no power to set aside a verdict because against 
the weight of évidence, however deeided that weight may be, if any évi- 
dence has been given which would hâve rendered it improper for the court 
to direct a verdict. 

Ingersoll & Peyton, for plaintiff. 
Chambers & Head, for défendant. 

CLAKK, District Judge. It is urged as ground for a new trial 
in this case that the court allowed plaintiff to prove the number of 
and âges of the children. It is certainly true that, as a gênerai 
proposition of law, such évidence would not be relevant. As the 
right of action given in cases like this for death of a person is, under 
the statute (Mill. & V. Code, § 3130), "for the beneât of his widow or 
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next of kin, free from the claims of creditors," and as by the act of 
1883, c. 186 (Code, § 3134), damages are also given to the parties for 
whose use and béneflt the right of action survives, from death con- 
séquent upon an in jury, it seemed to me that this évidence was com- 
pétent, under the authority of Eailroad Co. v. Mackey, 157 U. S. 93, 
15 Sup. et. 491. I had occasion, in another suit, to pass upon this 
objection. 

Another objection is that there was error in the admission of the 
testimony of Babcock as to the condition of the track at the place 
where the accident happened, at the time of Babcoclv's examination 
of the place. I think this was compétent, with the explanation of 
the court, under which it went to the jury; that is, that it was admit- 
ted merely as a circumstance tending to show the condition of the 
track at the time of the accident, and that it was the condition at 
such time that affected any question in the case. I think it is clear 
that, in view of the question to which the jury was restricted in the 
court's instruction, this proof could hâve eut no possible figure 
in the case. There was no material point in the case whatever re- 
specting the condition of the track. 

It is, again, said there was error in the admission of testimony to 
the efCect that a chain was used on the cars of other companies 
across the opening of the rear guard rail of the caboose to a freight 
train. As the déclaration alleged the absence of this chain as négli- 
gence, I think the proof was compétent, as tending to show that such 
chains were used by other roads. The competency of this proof, and 
its weight, were différent questions. As the court distinctly said to 
the jury, in the charge, that the absence of this chain could be 
no ground of recovery against the défendant company, it is impossi- 
ble to think that this testimony had any effect on the case, even if ils 
admissibility should be considered doubtful. 

It is said, too, that the court should hâve directed a verdict for 
the défendant, as proof for both the plaintiff and défendant showed 
such contributory négligence on the part of the deceased as pre- 
vented any recovery. If the court should hâve given peremptory 
instruction for the défendant, it is no answer to this objection to say 
that no motion for such instruction was made; for in Society v. 
Llewellyn, 7 C. C. A. 579, 58 Ped. 940, no such motion had been made 
in the court below, nor was any such motion the basis of any assign- 
ment of error. Nevertheless, the circuit court of appeals for this 
circuit (Judge Taft giving the opinion) said that it was the duty of 
the court to hâve given such instruction, and the judgment was 
reversed upon this as well as one other ground. But I do not think, 
on the proof in this case, the court could properly hâve withdrawn 
the case from the jury by positive direction; and this brings us to the 
last objection taken, which is that the verdict is against the weight 
of évidence. 

This is a question that has given this court great trouble, not only 
in this but other cases; and I shall be very glad indeed when the 
circuit court of appeals for this circuit shall hâve occasion to pass 
judgment upon this question, so that this court may hâve an au- 
thoritative gênerai rule, at least, in the détermination of this ques- 
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tion. I wish to say, in the outset, that I think the decided weight 
of the évidence, both as to qnantity and quality, shows that the 
deceased came to his death as the resuit of his own négligence, in not 
getting up and going ont of the train when it stopped at his point 
of destination, and that he had ample time to hâve done so, if he had 
used reasonable care and diligence on his own part. I think the 
proof shows, by the same decided weight, that the accident to him is 
due to the fact that he remained in the caboose, engaged in conver- 
sation, until, after ample time to hâve left the car, the train was 
started in a backward motion in its regular opérations, and that the 
deceased was thrown therefrom by reason of being on the rear plat- 
form while the train was in such motion, and most likely when it 
stopped moving backward and let ont the slack, or when it started 
south a second time. But, although entertaining this view of the 
évidence, I do not feel that I can lawfully set aside the verdict on 
that ground alone. I désire not to be misunderstood about this 
proposition. The question hère is one of the weight of the évi- 
dence. It is not a question of there being no évidence to sup- 
port the verdict, misconduct on the part of the jury, error in 
the charge of the court, or in the admission or rejection of évidence, 
or of the many other grounds on which a new triai may be grant- 
ed; but the question is, when no other valid ground of rejection 
to the verdict exists, can the court set aside tlie verdict alone upon 
the ground that it is against the weight of the évidence, however de- 
cided the prépondérance may be? It is to be remembered that the 
practice in the courts of the United States is différent from that of 
the state court. In this court, when the undisputed evid(;nce is so 
conclusive that the court would be compelled to set aside a verdict 
returned in opposition to it, the court may withdraw the case from 
the jury and direct a verdict. The terms in which this ruie is stated 
differ somewhat in différent cases, although the underlying principle 
remains the same. Examples of this différence in the form of state- 
ment of this rule mav be seen bv comparing Railway Co. v. Ives, 144 
U. S. 408, 12 Sup. et. 679, reaflfirmed in Railroad Co. v. Grifflth, 159 
U. S. 611, 16 Sup. et. 105, with Elliott v. Eailway Co., 150 U. S. 245, 
14 Sup. et. 85, and Southern Tac. Co. v. Pool, 160 U. S. 438, 16 
Sup. et. .338. If, then, the évidence is such that a verdict returned 
in opposition to it would be set aside by the court, it is the duty of 
the court, in the first instance, to direct the verdict. It seems to 
follow logically and necessarily that if the évidence is not so con- 
clusive that the court can thus withdraw the case from the jury, and 
is compelled to submit the case to the jury, that the court is then 
not at liberty to set the verdict aside as against the weight of the 
évidence. It seems to me that the right to do so is inconsistent with 
the right and duty to give a positive direction for the same reason 
before the verdict. It occurs to me that in any case it would be idle 
to say that the court must submit the case to the jury because it 
may not lawfully direct a verdict, and that, having submitted the 
case to the jury, it then can effect the same resuit, practically, as by 
direction, in setting it aside as opposed to the CA'idence. In Pleas- 
ants V. Faut, 22 Wall. 116, the court said: 
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"In the discharge of thls duty, it is the province of the court, either before or 
after the verdict, to décide whether the plalntiff bas given évidence sufficient 
to support or justify a verdict in his favor. Not whether, on ail the évidence, 
the preponderating weight is in his favor (that is the business of the jury), 
but, concedlng to ail the évidence ofCered the greatest probative force which, 
according to the law of évidence, it is fairly entitled to, is it sufHcient to justify 
a verdict? If it does not, then it is the duty of the court, after a verdict, to 
set it aside and grant a new trial. Must the court go through the idle cere- 
mony in such a case, of submitting to the jury the testlmony on vs'hich plaintifC 
relies, when it Is clear to the judicial mind that, If the jury should flnd a ver- 
dict in favor of plaintiff, that verdict would be set aside and a new trial had? 
Such a proposition is absurd, and accordingly we hold the true principle to be 
that if the court is satisfied that, conceding ail the inferences which the jury 
could justlfiably draw from the testlmony, the évidence is insufficient to war- 
rant a verdict for the plaintiff, the court should so say to the jury. In such 
case the party ean submit to a nonsuit, and try his case again, if he can 
strengthen it, except where the local law foi-bids a nonsuit at that stage of the 
trial, or, if he has done his best, he must abide the judgment of the court, sub- 
ject to a right of revlew, whether he has made such a case as ought to be sub- 
mitted to the jury,— such a case as a jury inight justiflably flnd for him a ver- 
dict" 

Tte rule is substantially stated in Cruikshank t. Bank, 26 Fed. 
584, and in Stewart v. Railroad Go., 45 Fed. 21. Judge Wheeler, dis- 
cussing tliis point on motion for a new trial, said: 

"The constitution and laws expressly require that, in this court, trials shall 
be by jury, unless waived, and provide that no fact tried by jury shall be oth- 
erwise re-examined than according to the rules of the common law. Amend- 
ments art. 7; Rev. St. § 649. The verdict may, according to the rules of the com- 
mon law, be examlned to see if it is contrary to the évidence, without évidence, 
or the resuit of passion or préjudice. « * * if the case must be submitted 
upon the évidence, the verdict cannot be set aside as conti'ary to the évidence 
without re-examination of the fact tried by the jury, which is expressly pro- 
hibited. The fact cannot be re-examined in search for passion or préjudice, 
more than for any other purpose. If the court differed from the jury in 
opinion about the fact, as to which nothing is intimated, that, of itself, would 
afCord no ground for setting aside the verdict. It would interfère with the ex- 
clusive province of the jury secured by the constitution." 

Wliat has been said witli référence to the cases .iust cited suf- 
ficiently indicates my view of tlie want of power in this court to 
set aside a verdict because against the weight of évidence, however 
decided that weight may be. This is the second trial in tliis case. 
On the first trial I would hâve withdrawn the case from the jury 
on the ground of contributory négligence on the part of the deceased, 
except for the testlmony of the witness Eisden. On the second trial 
both sides of the case had been strengthened, — that of plaintiff 
slightly, and that of défendant decidedly. Nevertheless, I felt 
that in view of the testlmony of the same witness Eisden, with some 
slight corroboration, I could not rightly direct a verdict, notwith- 
standing the great weight of the évidence introduced by défendant. 
And, unless I should give such direction, it is not likely that the re- 
suit of this case will ever be différent from what it is; and it is cer- 
tain that the verdict is a very moderate one, if the plaintilï is 
entitled to recover at ail. 

I hâve been thus particular to state the view I take of my right 
and duty upon this motion, and of the rule under which I am acting; 
for, while my action in granting or ref using the new trial is not the 
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subject of review, if I refuse to exercise the discrétion to grant a 
new trial under an erroneous view of the law and of my duty in tlie 
matter, this, I tliinli, is an errer which is the suhject of review. Mat- 
tox V. U. S., 146 U. S. 140, 13 Sup. Ot. 50. It is only when the court, 
in the exercise of its discrétion to grant or refuse a new trial, does 
so upon ail compétent évidence, and under a correct view of the law,, 
that its judgment is not the subject of review; and when, instead of 
leaving it to be presumed that the court below acted under a cor- 
rect conception of the law, that court distinctly states on record 
the view of the law by which the court was controlled, no reason is 
perceived why this is not subject to review on writ of error. For 
reasons indicated, the motion for a new trial is denied. 



TEBBETS et al. v. MERCANTILE CREDIT GUARANTEE CO. OF NEW 

YORK. 

(Circuit Court of Appeals, Second Circuit Mardi 17, 1890.) 

1. Coktracts—Interphetation— Crédit Iîîscrance Poi.icy. 

A conti-act by which a corporation, though called a "guarantee" or 
"surety" company, undertakes, in considération of premiums paid, ta 
Indemnify the other party to such contract against losses by uncollectible 
debts, is not a contract of suretyship, but a policy of insurauce, and, as 
such, subject to the rule that any ambiguities in the policy drawn up by 
the insurer, who malies his own conditions, are to be resolved against 
the draftsman. 

2. Ckedit Insurance — Initial Loss — Interprétation dp Policy. 

The M. Guarantee Co. issued a policy of crédit insurance to T. & Co., 
insuring them, in considération of a premium paid, against losses in tlieir 
business during the year 1893. The contract consisted of T. & Co.'s 
application, in which they stated the amount of their gross sales and de- 
liveries for the preceding 14 months at $022,835, and tlieir total losses 
during the same period at $1,323, and which contained certain "Spécial 
Ternis and Conditions," and of the company's policy, in the opening 
clause of which the company agreed to purchase from T. & Co. an amount 
not exceeding $15,000 of uncollectible debts, arising during 1893, in e.xcess 
of one-half of 1 per cent, of their total gross sales and deliveries, sub- 
ject to the conditions below. There were 13 such conditions besides 
the "Spécial Ternis" of the application, which were incorporated into 
the policy, and included a provision that "the contract is issued on the 
basis that the yearly sales and deliveries of the insured are between 
$1,800,000 and $2,500,000." Beld, that the latter clause was not a stipu- 
lation that the total sales and deliveries, on which the one-half of 1 per 
cent, was to be computed, must amount to at least $1,800,000, but that 
T. & Co. were entitled to recover from the insurer their losses, not ex- 
ceeding $15,000, in excess of one-half of 1 per cent, on their actual total 
of sales and deliveries during the year. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This case cornes hère on writ of error to review a judgment of the circuit 
court, Southern district of New ïork, in favor of défendant in error, who was 
défendant below. The action was brought on a policy of insurance against 
business losses or "uncollectible debts," issued by the défendant to the plain- 
tiffs. The total amount of uncollectible debts for which it was claiined the 
défendant was liable under the policy, without deducting the "initial loss" to 
be borne by the plaintifCs, was $8,016.56, and they were adjusted by défendant 
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at that sum. The total gross sales and deliverles made by the plaintlffis durlng 
the period covered by the policy amounted to $778,015.08. Plaintiffs contended 
that the Initial loss to be borne by them was one-half of 1 per cent, of that 
sum, whlch amounts to $3,890.07, and they asked judgment for the balance of 
loss, viz. $4,126.29. The défendant Insisted that the initial loss, under the 
terms of the jwlicy, was $9,000,— a sum greater than the total loss, as adjusted. 
The circuit court sustained defendant's contention, and directed a verdict in 
its favor. 

Albert Stickney, for plaintifEs in error. 
A. J. Dittenhoffer, for défendant in error. 

Before PECKHAM, Circuit Justice, and LACOMBE and SHIP- 
MAN, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). One 
question only is presented under tliis writ of error, and it arises upon 
the construction of a written instrument. Insurance against mer- 
cantile losses is a new branch of the business of underwriting, and 
but few cases dealing with policies of that character hâve as yet 
found their way into the courts. The necessarily nice adjustments 
of the respective proportions of loss to be borne by insurer and 
insured, the somewhat intricate provisions which are required in 
order to make such business successful, and the lack of expérience in 
formulating the stipulations to be entered into by both the parties 
to such a contract, hâve naturally tended to make the forms of 
policy crude and diiBcult of interprétation. 

One of thèse policies, differing in many respects from the one 
under discussion in this case, was before this court in Guarantee Co. 
V. Wood, 15 C. G. A. 563, 68 Fed. 529. Of a clause ambiguous in its 
phraseology and contradictory of other paragraphs in the contract, 
the court said: 

"As that contract is a voluminous document, prepared by the company, any 
arobiguity in Its phraseology should be resolved against the draftsmac. 
* ♦ * If the particular clause requirlng interprétation cannot be brought 
into harmony with the rest of the contract, and the instrument considered as 
a whole is ambiguous touching the précise loss which the policy covers, that 
meaning is to be given to it which is most favorable to the insured." 

In Wallace v. Insurance Co., 41 Fed. 742, the United States circuit 
court for the district of lowa expresses the same principle in this 
language: 

"A contract drawn by one party, who makes his own conditions, wlll not be 
tolerated as a snare to the unwary; and if the words employed, of themselves, 
or in connection with other language used in the instrument, or in référence 
to the subject-matter to which they relate, are susceptible of the interprétation 
given them by the assured, although in fact intended otherwise by the in- 
surer, the policy will be construed in favor of the assured." 

In Wadsworth v. Tradesmen's Co., 132 N. Y, 540, 29 N. E. 11C4, 
the court says: 

"If this policy is so franied as to promise a payment of $4,000, and then to 
impair the promise by the introduction of subséquent and obscure clauses, dif- 
ficult to be understood, or requiring expert knowledge for their compréhension, 
we should adopt that construction which we think the Insurer had reasou. to 
suppose was understood by the insured." 

In the light of the well-settled principle of law expressed in thèse 
authorities, the contract under considération must be construed. 
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The cases cited by défendant in error holding that a surety is "a 
favorite of the law," and that a claim against him is strictissimi juris, 
hâve no application. Corporations entering into contracts like the 
one at bar may call themselves "guarantee" or "surety" companies, 
but their business is in ail essential particulars that of insurers, who, 
upon careful calculation of the risks of such business, and with such 
restrictions of their liability as may seem to them suflflcient to make 
it safe, undertake to assure persons against loss, in return for pre- 
miums sufSciently Mgh to make such business commercially profit- 
able. Their contracts are, in fact, policies of Insurance, and should 
be treated as such. 

The material parts of the contract under considération are as fol- 
lows. First comes the application of the assured : 
"No. 2,0OS. Amount, $15,000. 

"The Mercantile Crédit Guarantee Company of New York. 
"Head Office, 291 Broadway, New York. 

"Contract expires Dec. SI, 1893. 
"Indemnified stands % of 1%. 
"Fee, 0472.50. 

"The undersigned hereby applies to the Mercantile Crédit Guarantee Com- 
pany of N. Y. for a contract to purchase from him uncoUectible accounts in 
the sum of fifteen thousand dollars, i'or one year from Dec. 31, 1892, in the 
usual form of contract issued by the company, and upon the terms and condi- 
tions therein specifled, and for that purpose sélects the Bradstreet Co. Mer- 
cantile Agency as his informant and guide, as designated in said contract, and 
States that he is engaged in the business of cotions <& woolens, at 72 Bedford 
St., Boston, Mass., and 75-77 Worth St., N. Y., and that the amount of his 
gross sales and deliveries of merchandise for cash and on crédit, and the per- 
centage of losses on the same, for the 14 months preoeding the Ist day of Dec, 
1892, were, respeotively, as foUows: 

Gross sales for year ending day of $ 

" losses not exceeding $ 

Gross sales for year ending day of $ 

" losses not exceeding $ 

Gross sales for year ending day of '. $ 

" losses not exceeding $ 

"Remarks. 

"Cotton sales. Sept. 1/91, to Dec. 1/92, ,?662,83ô.65. 

"Gross losses, Weis Bros., Galveston, Texas, $479.09. 
M. J. Henry, N. Y., $844.03. 

"Goods sold 2%, 10 days and 30 days; spécial a/c, 4 months. 

"This contract to cover ail goods billed since Oct. 1/92, not provable under 
U. S. Crédit System Co.'s contract No. 3,909, Séries H, Class B. Hâve proved 
no excess on either cotton or woolen goods under the U. S. Crédit System Oo. 
contract in 1892. Our woolen sales in 1892 were small, and form no basis for 
an estimate of probable losses in 1893. 

"Boston, Dec. 13, 1892. Tebbets, Harrison and Robins." 

This application is a printed form. The parts italicized and ail 
subséquent to the word "Eemarks" were originally blank, and hâve 
been filled in with ink, presumably before the application was flnally 
presented for action. On the reverse side of the application are a 
number of so-called "Spécial Terms and Conditions." In the record 
they cover 3| printed pages. The first few Unes are ail that are 
material hère. They read as follows: 
v.73F.no.l— 7 
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"(Gum this margln to the contract.) 

"Form No. 7. Spécial Terms and Conditions of Contract. No. 2,008. 

"(1) This contract is issued on the basis that the yearly sales and deliveries 
of the indemnifled are between $1,800,000 and $2,500,000 dollars, and shall 

only," etc. 

The parts italicized were originally blank, and hâve been filled in 
with ink. The material parts of the policy itself are as foUows: 

"No. 2,008. $X5,000. 

"The Mercantile Crédit Guarantee Company, in considération of the sum of 
$472.50, hereby agrées to purchase from Tebbets, Harrison cfc Robins, of 
* * *, an amount not exceeding fifteen thousand dollars of uncollectible 
debts owing for merchandise sold and delivered In the regular course of busi- 
ness between Dec. 31, 1892, at 12 o'clock noon, and Dec. 31, 1893, at 12 o'clook 
noon, on the total gross sales and deliveries made during said period in excess 
of one-half of one per cent., subject to the terms and conditions printed below 
and attached hereto." 

The italicized parts were originally blank. Then follow, in the 
body of the policy, 13 terms and conditions and the exécution clause. 
Upon a blank space left in the body of the contract is pasted an 
exact copy of the spécial terms and conditions of form No. 7, as 
above set forth. 

The opening statement of what the considération is, and of what 
the Company agrées to do in return for such considération, is awk- 
wardly phrased, but, without resort to anything outside of the pol- 
icy, expresses the following agreement: The eompany will buy of 
the assured — i. e. will pay to the assured — the amount of certain un- 
collectible debts. Thèse uncollectible debts must be such as are 
owing for merchandise sold and delivered during the year 1893. 
The amount of such debts which the eompany will pay must be a 
part of the whole amount of debt arising on the total gross sales 
and deliveries made during the year. It must also be debt in ex- 
cess of one-half of 1 per cent, on such total gross sales; and in no 
event will the eompany pay more than $15,000. In other words, of 
the total uncollectible debts arising on sales and deliveries during 
the year, the assured is first to bear an initial loss to the amount 
of one-half of 1 per cent, on his total sales and deliveries during the 
year; and the residue of uncollectible debts the eompany is to buy 
from the assured, up to the limit of |15,000. It is not disputed that 
this is precisely what the first clause of the contract provides, nor 
that, if it stood alone, such would be the obligatioû which the eom- 
pany assumed. Moreover, it is unambiguous. Crude and complicated 
though its phraseology is, it is susceptible of no other construction. 
It is, however, qualifled by the words "subject to the terms and con- 
ditions printed below, and attached hereto." This clause imports 
into the contract both the 13 gênerai terms and conditions printed 
in the body of the policy, and also the spécial terms and conditions 
of form 7, which are attached to it. The only question presented 
hère is whether thèse terms and conditions, or any of them, so 
qualify the contract expressed in the opening sentence of the policy 
as to change the amonnt of the initial loss from one-half of one 
per cent, of the total gross sales during the year to some other sum. 
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The only clause whîch it is contended bas thia effect is the spé- 
cial condition above quoted, and whicli reads as follows: 

"ïhis contract Is Issued on the basis that the yearly sales and dellverles of 
the Indemnified are between $1,800,000 and $2,500,000 dollars." 

The défendant insists that this is a stipulation on the part of the 
insured that during the year 1893 his total gross sales and deliver- 
ies shall be, at least, $1,800,000, and that the one-half of 1 per cent, 
of initial loss shall be calculated at least on that sum. The plain- 
tiffs insist that this is merely an estimate as to the amount of the 
plaintiffs' probable sales in the future, and supplies a basis for an 
estimate of plaintiffs' probable losses in the future. It will be noted 
thàt the form of application contains blanks manifestly intended to 
be filled with statements of the total sales and total losses for three 
years preceding the application. Thèse, as plaintiffs contend, would 
furnish data from which to make an estimate of probable sales and 
losses for the ensuing year. Thèse blanks are not filled in plaintiffs' 
application, possibly because the flrm had not been in business for 
three years. A statement of their sales and losses in the cotton busi- 
ness for 14 months is given, with the addition that their woolen 
sales in 1892 were small, and form no basis for an estimate of prob- 
able loss in 1893. 

In support of their respective contentions, counsel hâve presented 
arguments based on the grammatical structure of the spécial con- 
dition. On the one side, it is urged that the clause reads "on the 
basis that the yearly sales 'are' between," etc.; not "bave been." 
On the otherside,it is urged that the phrase beginning, "this contract 
is issued on the basis," etc., refers to the issuance or inception of 
the contract, rather than to its construction; that the word "yearly" 
carries the idea of a séries of years; that the use of the word "are," 
instead of "shall be" or "are to be," imports a présent expectation, 
not a future stipulation. Arguments based merely upon grammat- 
ical construction, however, are of little aid towards the interpréta- 
tion of this contract. If its draftsman possessed any appréciation of 
grammatical niceties, he bas left no trace of it apparent upon the 
face of the document. The spécial condition is so phrased that it 
is susceptible of interprétation either way; and there are difQculties 
about accepting either interprétation. If it be construed as a state- 
ment of what it was estimated would be the range of total sales 
for the year, it is manifestly an arbitrary estimate, greatly in excess 
of what the expérience of the 14 prior months apparently warranted; 
and no good reason is suggested why any such mère "estimate" 
should be inserted in the body of the contract at ail. The représen- 
tations of the insured as to what his past sales and losses had been 
were already made a material part of the contract, by a gênerai 
condition providing that "fraud, concealment, or misrepresentation 
in obtaining this contract • » • shall render this contract ab- 
solutely void." On the other hand, while it is manifest that, in 
order to make Insurance business of this kind practicable, some defi- 
nite initial loss must be borne by the insured, it nowhere appeara 
that such initial loss may not with perfect safety be proportioned to 
the total gross sales, for, presumably, the gross losses would vary 
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as the gross sales. And, in fact, even on defendant's construction 
of the phrase, the initial loss is a variable quantity. The basis pio- 
vided for is that the yearly sales are "between f 1,800,000 and |2.- 
500,000." If they be $1,800,000, the initial loss would be $9,000. 
If they be $2,000,000, the initial loss would be |10,000. If they be 
$2,500,000, the initial loss would be $12,500. Moreover, if the clause 
be construed so as to import a stipulation that the business doue 
shall not be less than $1,800,000, it must be construed as im- 
porting also a stipulation that the business done shall not exceed 
$2,500,000, — a most extraordinary agreement for any business raan 
to enter into, and certainly one not to be read into this contract 
by any doubtful language. Under defendant's interprétation, if the 
initial loss is to be in no event, however small the sales, less than 
$9,000, the initial loss can in no event, however great the sales, ex- 
ceed $12,500. The resuit would be that, although the sales should 
run up to $4,000,000, the insured would be required to bear an initial 
loss, not of $20,000 (one-half of 1 per cent, of the gross sales), but 
of $12,500 only, the same amount he would be required to bear if 
his sales were only $2,500,000, although the increase in total sales 
necessarily increased the total losses. It is hardly conceivable that 
an Insurance company would enter into such a reckless stipulation, 
and no such meaning is to be given to the policy upon any doubtful 
language. 

We hâve, then, in the contract, a positive and unambiguous agree- 
ment on the part of the company to pay losses (to the amount of 
$15,000) in excess of one-half of 1 per cent, on total sales. The only 
other sentence in the policy which it is claimed modifies this definite 
agreement is one which is itself ambiguous, equally susceptible of a 
construction favorable to the company and of one favorable to the 
insured. Under the rule laid down in the authorities above quoted, 
the ambiguous sentence is to be given the meaning which the in- 
surer had reason to suppose the insured would attach to it; and 
that is such a meaning as would not operate to contradict or modify 
to his disadvantage the précise and unambiguous promise that the 
initial loss should be one-half of 1 per cent, of the total gross sales 
and deliveries for the year 1893, or, as expressed in the very be- 
ginning of the application, "Inderanifled stands | of 1^." 

The judgment of the circuit court is reversed, and new trial or- 
dered. 



UNITED STATES v. JAEDICKE et al. 

(District Court, D. Kansas, First Division. March 30, 1896.) 

Rbs Judicata— Criminal and Civil Suite— Action on Ofpioial Bond ov 
postmastkr. 

The acquittai of a défendant under an indictment for making false and 
fraudulent returns, as postmaster, of the business done at his olBlce, for 
the purpose of increasing his compensation, is not a bar to an action by the 
United States upon the bond of such défendant, as postmaster, to recover 
the amount found due to the government from défendant, upon the adjust- 
ment of his accounts, as shown by the same returns. 
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2. Evidence— Action of Government Depabtments. 

In an action by the government on tbe officiai bond of a postmaster, a 
trauscript from the treasury department, attached to the pétition, showing 
an order of the postmaster gênerai withholding commissions from such 
postmaster, and allowing him a salary, and showing the adjustment of his 
accounts in accordance therewith, Is not conclusive as to ail action In the 
matter by the post office or treasury departments, but the défendants 
should be permitted to show that other action was talien, if deemed mate- 
rial to their défense. 

W. C. Perry, for the United States. 

David Overmeyer and Eugène Hagan, for défendants. 

FOSTER, District Judge. This is a civil suit, brought on an oflB- 
cial bond, to recover judgment against the défendants in the sum of 
$527.49. The pétition allèges: 

That August Jaedicise was postmaster at Hanover, In this state, from May, 
1889, to April, 1892, and that the above-named défendants, in April, 1889, exe- 
cuted their bond to the said plalntifC in the sum of |6,000, conditioned for the 
faithful performance of officiai duties by said Jaedicke as such postmaster. 
That said post office at Hanover was a post office of the fourth class, and that 
the compensation of said postmaster was the whole of the box rent coUected 
at said office, aad the commission upon the amount of canceled postage due 
stamps, and on postage stamps, officiai stamps, stamped envelopes, postal 
cards, and newspaper aiid periodical stamps canceled on matter actually 
mailed at said office, and on amounts received from waste paper, dead news- 
papers, printed matter, and twine, sold at the folio wing rates, to wit: On the 
first ÇlOO or less per quarter, 60 per eentum; on ail over $100, and not over 
$300, 50 per eentum; and on ail over $300, 40 per eentum,— the same to be as- 
certained and allowed by the auditor in the settlement of the accounts of said 
postmaster upon his sworn quarterly returns. That said August .Taedicke was 
required by law to make quarterly returns to the post-office department, show- 
ing the business transacted at his office, and that said défendant did make 
quarterly returns durlng the time he held said office. That the postmaster 
gênerai being satlsfied that said August Jaedicke, in his quarterly statements, 
had made false returns of the business transacted at said Hanover post office, 
under the anthority vested In him by law (20 Stat. 141), on February 7, 1894, 
issued an order withholding commissions on the returns of said August Jae- 
dicke, and allowed him as compensation, in place of commissions and box 
rent, the sum of $145 a quarter from May 21, 1880, to March 31, 1892, and di- 
rected the auditor of the treasury for the post-office department to adjust the 
accounts of the said August Jaedicke, postmaster, in accordance with said 
order. That defendant's accounts were so adjusted by the auditor, and there 
was found due the United States from said August Jaedicke the sum of $527.49, 
for the payment of which sum demand lias been duly made on said défendants, 
and payment refused. 

The défendants admit the making by Jaedicke of quarterly re- 
turns to the post-oflBce department, and assert : 

That said returns were made in accordance with the law, and in proper 
form; and that the same were made honestly and in good faith, and contained 
a correct statement of the business of said Hanover post office during said 
period; and that the same were transmitted to the post-office department, and 
were received by the auditor of the treasury of that department, and were by 
the postmaster gênerai and the said auditor examined, found to be correct, 
and were duly approved. "That, after the same had been found to be correct 
and approved, a salary was allowed the said August Jaedicke as postmaster, 
based upon a per cent, of the cancellation of stamps, as required by the act of 
congress, and which said salary was duly and formally paid to said August 
Jaedicke out of the treasury of the United States, under the directions of the 
iwstmaster gênerai and the said auditor." 
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For a further défense, défendants allège: 

"That on the'STfh day 6t April, 1892, at a term of the district court of the 
United States of America, in and for the First division of the district of Kan- 
sas, a grand jurj', duly impaneled at said term of court to inquire into of- 
fenses committed against the lawB of the United States, returned an indict- 
ment against the said défendant August Jaediclie, which said indictment 
embraced twelve counts, and each count of said indictment named a separate 
aud distinct offense against the said défendant August Jaedicise. That the 
charge in each count eontained in said indictment was that the said August 
Jaedicke did malie and return to the auditor of the treasury for post-office de- 
partment, for the purpose of increasing his compensation, false and fraudu- 
lent returns of the number and value of stamps canceled by him as postmaster, 
and while acting as such, during said period named in the pétition lierein. 
That said returns, made at the end of each quarter, by the said August Jae- 
diclie, were false and fraudulent, in this: that they eontained a larger amount 
than was in truth and fact canceled at said post office by him while acting as 
postmaster. That the quarterly returns upon which the said August Jaedicke 
was Indicted, as aforesaid, were the same identical ones designated and em- 
braced in the pétition herein, and that lie made no other or différent ones dur- 
ing said period of time. Défendants further state that to said indictment the 
said August Jaedicke, when arraigned, pleaded not guilty. That af terwards, to 
wit, on or about the 16th day of April, 1894, a jury was duly and formaUy im- 
paneled in said case, to try the said défendant on said charges eontained in 
said indictment. That testimony was submitted to the said jury in support 
of said charges eontained in said indictment, and among other things submit- 
ted to the jury as testimony were the identical quarterly reports embraced in 
the pétition herein. That after hearing ail of said testimony and the instruc- 
tions of the court, and after due délibération, the said jury returned a verdict 
of not guilty against the said défendant upon the first, second, third, fourtli. 
fif th, sixth, "seventh, eighth, ninth, and tenth counts of said indictment. That 
an order by the said court was immediately thereupon entered discharging the 
prisoner, without day, and releasing him from custody as to the ten counts in 
said indictment. Défendants further allège that on or about the lOth day of 
December, 1894, the said défendant August .Taedicke was, in the manner above 
set forth, duly and formally tried upon the eleventh and twelfth counts of said 
indictment, and was duly acquitted." 

To this answer, plaintiff moves to strike out so much of the first 
défense as sets forth the auditing and approval of the quarterly re- 
turns by the postmaster gênerai and the auditor of the treasury, and 
the allowanee and payment of the salary to August Jaedicke based 
on said returns. To the last défense, plaintifï Aies a gênerai de- 
murrer, that the same does not constitute a légal défense to plain- 
tiff's pétition. 

The motion to strike out is based on the idea that the transcript 
from the treasury department attached to the pétition contains and 
is conclusive of ail action had in the matter by the post-office depart- 
ment or auditor of the treasury; but the answer does not rest on 
that assumption, but asserts that certain things were done and per- 
formed, and a certain salary allowed and paid to Jaediclie. With- 
out deciding at this time how far the govemment may be estopped 
to make'this demand, and the postmaster gênerai to adjust the com- 
pensation of the défendant Jaedicke, as was done in this case, it is 
proper that défendants hâve an opportunity to prove their asser- 
tions in that behalf, and the motion to strike out must be overruled. 

The chief controversy is on the demurrer. Did the indictment, 
trial, and acquittai of the défendant Jaedicke, in the criminal pros- 
ecution, bar the plaintiff from maintaining this suit? It is insisted 
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l)y llie défendants that the matter is res judicata. The identity of 
the quarterly returns referred to in this suit, and tliose on which the 
indictments were based as being false and fraudulent, and trial and 
acquittai had, is not disputed. Ordinarily, public prosecutions do not 
bar civil actions relating to the same matter. Ùsually, the parties 
are différent, and the évidence of a différent nature. Wells, Res 
Adj. è' 430; l'I Am. & Eng. Enc. Law, 239. 

In the case at bar the parties are the same, and the défendants 
(îontend that the évidence and the facts to be proven are the same. 
The case chiefly relied on to sustain this contention is Coffey v. U. 
S., 116 U. S. 436, 6 Sup. Ct. 437. That case was a proceeding in rem, 
wherein the government sought to déclare a forfeiture of certain dis- 
tillery products and property, for violation of sections 32.57, 3450 
and 3453 of the Eevised Statutes. Those sections denounced a fine 
and imprisonment for a violation of tbeir provisions, and also for the 
forfeiture of the proi>erty, etc. The forfeiture is a part of the pun- 
ishraent for the violation of the law, and the court holds that an 
acquittai in a criminal prosecution under those sections barred civil 
proceedings to forfeit the property. The court say: 

"Xevertlieless, the fact or act has been put in issue, anci determiueU against 
the Uuited States, and ail that is imposed by the statute as a consenuenee of 
guilt is a punishment therefor." 

The forfeiture, as well as the fine and imprisonment, Avas im- 
posed by the statute as a punishment in conséquence of guilt. So 
says the court, and this proceeding amounted to a second trial, to 
secure a part of the penalty imposed as a conséquence of guilt. 

Again, the court says, at bottom of page 444, 116 U. S., and page 
437, 6 Sup. et: 

"So, the facts cannot be again htigated between them as the basis of any 
statutorj' i^unishment denounced as a conséquence of the existence of the 
facts." 

In U. S. V. McKee, 4 Dill. 128, Fed. Cas. No. 15,688, it was sought 
to hold the défendant in a civil action for a penalty denounced as 
part punishment for a conspiracy to defraud the government out of 
the tax on distilled spirits. The court held such penalty was a part 
of the punishment denounced for the crime, and the civil suit was 
barred by the criminal proceeding. 

In Stone v. U. S., 12 0. 0. A. 451, 64 Fed. 670, which was a civil 
suit to recover for timber eut from government land, after the de- 
fendant had been acquitted on a criminal charge, the rule is laid 
down thus: 

"One of the safest rules for courts to foUow in determining vrhether a prior 
judgment between the same parties concernlng the same matters is barred is 
to ascevtain whether the same évidence which Is necessary to sustain the sec- 
ond action, if it had been given in a former suit, would hâve authorized a re- 
covery therein." 

The court then points out the différence in the testimony required 
to convict in the criminal case and to recover judgment in the civil 
action. In the former case it was necessary for the government to 
prove that the défendant did unlawfully, willfully, and feloniously 
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eut and rëmove trees growing upon said land, whereas in a civil suit^ 
the plaintiff had only to prove title to the land, the value of the* 
timber taken, and that défendant received and converted the tim- 
ber to his own use. In the criminal case it must appear that the 
défendant did the act vs'ith the intent and purpose to defraud the 
government. In the civil case the défendant might hâve been an 
innocent trespasser, or a purchaser from the trespasser, and be liable 
for the value of the timber taken. 

From thèse décisions it is apparent that if this suit is to recover 
a penalty or forfeiture denounced by the law as a punishment in 
whole or in part for the crime of which this défendant has been tried, 
or if the testimony or the facts necessary to be proven in the two 
cases are the same, then the former acquittai is a bar. The au- 
thority conferred on the postmaster gênerai is as follows: 

"That in any case where the postmaster gênerai shall be satisfled tbat the 
postmaster has made a false return o£ business It shall be wlthin his discrétion 
to withhold commissions on such retums and to allow any compensation that 
under the circumstances he may deem reasonable." 20 Stat. 141. 

This does not imply that the postmaster gênerai shall impose a 
penalty ov forfeiture upon the recréant postmaster as a punishment; 
but, inasmuch as the returns are false, they cannot be used as a 
basis to flx the compensation, and, of necessity, some other plan must 
be adopted. The arbitrary povs'er is given the postmaster gênerai to 
flx the compensation, and, in doing so, he has to consider the cir- 
cUmstances, and détermine what is reasonable, — i. e. what would be 
right and proper, — approximating what the postmaster would hâve 
received if his returns had been correct; and this whether the re- 
turns were false from inadvertence, incompetency of himself or his 
assistant, or for the purpose of fraudulently increasing his compen- 
sation. 

The criminal provision of the statute reads as follows : 
"And any postmaster who shall make a false return to the auditor for the 
pui"pose of fraudulently increasing his compensation, under the provisions of 
this or any other act, shall be deemed guilty of a misdemeanor," etc. 

In the criminal case it was necessary to prove that the returns 
were not only false, but that they were falsilied by the défendant, 
and with the fraudulent intent of increasing his compensation be- 
yond the amount allowed him by law. The amount sued for in this 
case is not a forfeiture or penalty, but simply a sum improperly with- 
held by the défendant in excess of his légal compensation. There- 
fore, neither the facts to be established nor the testimony to be ad- 
duced are the same as required in the criminal prosecution. 

The motion to strike out part of the answer of défendants is over- 
ruled, and the demurrer to the last défense is sustained. 
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LEHMAN V. CITY OF SAN DIEGO. 
(Circuit Court, S. D. California. November 18, 1895.) 

No. 555. 

1. Municipal Bonds — Validity. 

Charter power "to borrow money on the faith and crédit of the clty" 
glves no authorlty to issue negotiable bonds for money so borrowed. Bren- 
ham V. Banls, 12 Sup. Ct. 559. 144 U. S. 173, Merrill v. Monticello, 11 Sup. 
et. 441, 138 U. S. 673, and Ashuelot Nat. Bank of Keene v. Scliool Dist. 
No. 7 of Valley Co., 5 C. 0. A. 4GS, 56 Fed. 197, foUowed. 

2. SaME — ISSUANCE AFTER RePEAL OP ChAHTER. 

Bonds issued by tlie président and clerk of the board of trustées of a 
clty, after the charter under which they puvport to hâve been issued has 
been repealed, are void even in the hands of an innocent holder, although, 
without any traudulent intent, they were antedated as of a date when the 
law was still in force. 

3. SaMB — IsSUANCE UNDER VoiD OrDIKANCBS — RATIFICATION BT LEGISLATURE. 

Certain ordinances of a city providing for the issuance of bonds were 
invaUd, but the state législature thereatter passed an act legalizing, rati- 
fylng, and declaring them valid, and providing that ail bonds issued and 
to be issued in accordance with their provisions should be légal obligations 
of the city. Ilelâ, that the effect of the act was to make the ordinances 
part and parcel of the statute, so that the method of issuing the bonds pre- 
scribed in the ordinances, namely, by a resolution of the board of trustées 
directing when and to whom the bonds should be issued and delivered, 
must be strietly followed, and a disregard thereof rendered the bonds void. 

TMs was an action by A. Lehman against the city of San Diego 
to recover upon certain bonds and coupons issued by the board 
of trustées of said city. 

S. O. Houghton, for plaintiff. 

H. E. Dolittle and ï. L. Lewis, for défendant. 

ROSS, Circuit Judge (charging jury). The real questions in 
this case are questions of law, and the law of the case, as declared by 
the court, you must accept, and retum your verdict accordingly. If 
a wrong conclusion is reached, — if any error is committed, — the 
responsibility rests with the court, and not with you. 

The bonds and coupons sued upon are claimed by the plalntiflf 
to hâve been issued under and by virtue of the authority con- 
ferred upon the board of trustées of the city of San Diego by the 
thirteenth subdivision of section 10 of an act of the législature of 
the state of California approved March 7, 1872, which reads: 

"To borrow money upon the faith and crédit of the city; but no loan shall 
be made without the consent to such loan of a majority of the real estate 
owners of the city reslding therein previously obtained." 

The bonds sued upon, and the coupons which were attached 
thereto as parts thereof, and which are also sued upon, are ne- 
gotiable instruments, and were. as shown by the undisputed évi- 
dence, issued for the purpose of carrying out a contract made be- 
tween a "Citizens' Committee of Forty" of San Diego and Col, 
Thomas A. Scott. The court instructs you, under the authority 
of the décision of the suprême court of the United States in the 
cases of Brenham t. Bank, 144 U. S. 173, 12 Sup. Ct. 559, and Mer- 
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rill V. Monticello, 138 U. S. C73, 11 Sup. Ct. 441, and of tlie decisiom 
of the circuit court of appeals for the Eiglith circuit in the case 
of Asliuelot Nat. Banlc of Kecne v. School Dist. No. 7 of Valley Co.,, 
5 0. C. A. 468, 56 Fed. 197, tliat the bonds so issued were nnautlior- 
ized by the charter of the city of San Diego approved March 7,. 
1872. 

In respect to the bonds numbered 150, loi, 152, and 153, is- 
sued to Frankenthal & Co., the court instructs you, as matter of 
law, that as the évidence shows, without conflict, that they were 
not, in fact, issued until after the passage of the act of the lég- 
islature of the state of California approved April 1, 1876, to reiu- 
corporate the citj^ of San Diego, and establishing another charter 
for it, and repealing ail formo^r acts and parts of acts in conflict 
with its provisions, including the act of March 7, 1872, by virtue 
of which the bonds themselves recite that they were issued, those 
bonds, together with the coupons attached thereto, are not valid 
obligations of the défendant city. Having been, according to the 
uncontroverted évidence, in fact issued by the président and clerk 
of the board of trustées of the city after the law under which they 
purported to hâve been issued liad been repealed, and having been 
falsely antedated as of a date wlien that law was in force, and 
at a date when the persons who signed them as président and 
clerk of the board of trustées were not in truth such officers, they 
partake of the nature of forgeries, however honest the intentions 
of the parties may hâve been, and notwithstanding the fact that 
the président and clerk acted by direction of the board of trustées, 
and are no more valid in the hands of an innocent holder than 
would be a forged proniissory note in the hands of an innocent 
holder. The purchasers of negotiable bonds of a municipality 
must always take notice of the officiai character of those who 
exécute the bonds they buy, and the board of trustées was cer- 
tainly without power to direct the issuance of the bonds after ail 
semblance of statutory authority for their issuance had been re- 
pealed. 

In respect to the coupons sued upon which constitute a part 
of bonds 146, 147, 148, and 149, issued to Bowers, the évidence is 
without conflict that they were issued at the time they bear date, 
to wit, October 4, 1875, which was prier to the repeal of the act 
under which they purport to hâve been issued. 

As the court has already said to you, there was no original au- 
thority in the board of trustées for the issuance of such bonds. 
But the contention is further made on the part of the plaintifl' 
that, even if there was no original authority for their issuance, 
yet the authority was conferred by the act of the législature of 
the state of California approved Febmary 24, 1874, entitled "An 
act to legalize certain bonds of the city of San Diego, and to pro- 
vide for the payment of the interest thereon and for the rédemp- 
tion thereof," the first and second sections of which are as follows: 

"Section 1. Charter Ordinance number 7, passed by the board of trustées 
of the city of San Diego on the 16th day of September, A. D. 1872, and the 
élection held In said city in accordance with the provisions of said ordinance 
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on the 27th day of September, A. D. 1872, are hereby legalized, ratifled, con- 
firmed, and deelared valld to ail intents and purijoses. 

"Sec. 2. Charter Ordinance number 22, passed and approved by the board of 
trustées of the city of San Diego ou the 3rd day of February, A. D. 18T3, is 
hereby legalized, ratifled, confirmed, and deelared valid to ail Intents and 
purposes, and ail bonds already issued or that may hereafter be issued under 
and in accordance with the provisions of said Ordinance number 22, are here- 
by deelared to be légal and valid obligations of and against said city, and the 
faith and crédit of said city is hereby pledged for the prompt payment of the 
same annual iuterest of said bonds so issued or to be issued under the pro- 
visions of said Ordinance number 22, and for the rédemption thereof accord- 
ing to the ténor and effect of said bonds and the coupons thereto attached." 

ïhe two ordinances of the city of San Diego so confirmed are 
as follows: 

"Charter Ordinance No. 7. 

"Be it ordained by the board of trustées of the city of San Diego, that an 
élection be held on Friday, the twenty-seventh day of September, A. D. 1872, 
in the said city of San Diego, in the nianner and at the places hereinafter 
specified, to détermine whether or not the said board of trustées and their 
successors in oftlee shall issue bonds of the said city of San Diego, for the 
purpose of carrying ont the agreement made by the 'Citizens' Committee of 
Forty' with Col. Thomas A. Scott, the président of the Texas and Pacific Kail- 
way Company, not to exceed the amount of one hundred and tifty thousand 
dollars, in gold coin of the United States of America, said bonds to bear date 
of the day of issuance, and to be made payable twenty years after date, and 
to be redeemable at the option of the said board of trustées, or their successors 
in office, at any time after the expiration of three years from the date of issu- 
ance; said bonds to bear interest at the rate of ten per cent, per annum, in 
lilje gold coin, semiannually, from the date of issuance, and to be issued in 
dénominations of not less than five hundred nor more than one thousand dol- 
lars, at such times and in such manner as said board of trustées may direct. 
Every qualifled voter of the said city of San Diego -who desires to vote for 
the issuance of said bonds shall be entitled so to vote, by placing a ballot in 
the ballot-box of the city ward in which he is entitled to vote, witïi the words, 
'For the bonds — Yes,' written or printed thereon; and those who désire to 
vote against the issuance of said bonds shall, in like manner, place a ballot 
in such ballot-box, with the words, 'For the bonds— No,' written or printed 
thereon. Said élection shall be held on said twenty-seventh day of Septem- 
ber, A. D. 1872, between the hours of ten o'clock a. m, and seven o'clock p. 
m,, in the several wards of the said city of San Diego. The polllng places and 
the otflcers thereof shall be as follows, to wit: * * ». 

"Passed at a regular meeting of the board of trustées of the said city of 
San Diego, this sixteenth day of September, A. D. 1872. 

"[Seal.] W. J. McCormick. Président. 

"E. G. Haight, Clerk." 

"Charter Ordinance No. 22. 

"Section 1. That the said board of trustées issue bonds of the said city of 
San Diego, for the purpose of carrying ont the agreement made by the Citi- 
zens' Committee of Forty with Colonel Thomas A. Scott, the président of the 
Texas Pacific Kailway Company, not to exceed the amount of one hundred 
and fifty thousand dollars, payable in gold coin of the United States of 
America. 

"Sec. 2. That said bonds be issued and bear date as of the first day of Janu- 
ary, A. D. 1873, and be made payable at the ofîice of the city treasurer of 
said city, in twenty years from and after said date, and to be redeemable 
at the option of the said board of trustées or their successors in office, at any 
time after the expiration of three years from said date of issuance. 

"Sec. 3. That said bonds bear interest at the rate of ten per cent, per annum 
from the date of issuance, payable in like gold coin semi-annually, on the flrst 
day of July and January in each year, at the office of the treasurer of said 
city. 



108 73 FEDERAL REPORTER. 

"Sec. 4. That sald bonds be issued (at the option of sald board of trustées) 
in dénominations of not less than flve liundred nor more than one tliousand 
dollars, and to such person or persons, and at such time or tlmes, as said 
board of trustées may, by resolution, direct." 

By Ordinance No. 7, it will be observed, the proposition the 
qualified voters of the city of San Diego were called upon to dé- 
termine by their votes was whether or not the board of trustées 
and their successors in ofQce should issue bonds of the city for 
the purpose of carrying ont the agreement made by the Citizens' 
Committee of Forty with CJol. Thomas A. Scott, not to exceed in 
amount |150,000, "said bonds to bear date of the day of issuance, 
and to be made payable twenty years after date, and to be re- 
deemable at the option of the said board of trustées, or their suc- 
cessors in office, at any time after the expiration of three years 
from the date of issuance." 

Section 1 of Ordinance No. 22 provided that the board of trus- 
tées of the city issue bonds for the purpose of carrying out the 
agreement made by the Citizens' Committee of Forty with Col. 
Thomas A. Scott, not to exceed in amount |150,000; and section 
2 of that ordinance provided: 

"That said bonds be issued and bear date as of the flrst day of January, 
A. D. 1873, and be made payable at the office of the city treasurer of said city, 
in twenty years from and after sald date, and to be redeemable at the option 
of the said board of trustées or their successors in office, at any time after the 
expiration of three years from said date of issuance." 

Notwithstanding this manifest conflict in the provisions of the 
two ordinances in respect to the time when the bonds should bear 
date, and the conséquent différence in respect to the time within 
which they should be redeemed. the act of the législature of Cal- 
ifornia of February 24, 1874 (St. 1873-74, p. 155), undertook to 
legalize, ratify, conflrm, and déclare valid ail of the provisions of 
each of those ordinances. In other respects, however, tliere was 
no conflict between the two ordinances regarding the mode and 
manner of issuance of the bonds. Ordinance No. 7, providing for 
the élection to détermine whether bonds should be issued or not, 
declared they should bear interest at the rate of 10 per cent, per 
annum, in gold coin, from the date of issuance, "and to be issued 
in dénominations of not less than flve hundred nor more than one 
thousand dollars, at such times and in such manner as said board 
of trustées may direct." And Ordinance No. 22, providing for the 
issuance of the bonds, provided that they should bear interest 
at the rate of 10 per cent, per annum from the date of issuance, 
and "that said bonds be issued (at the option of said board of trus- 
tées) in dénominations of not less than flve hundred nor more than 
one thousand dollars, and to such person or persons, and at such 
time or times, as said board of trustées may, by resolution, direct." 

Inasmuch as, under the authorities to which référence bas 
been made, none of the bonds or coupons in suit were authorized 
by the charter of the city of date March 7, 1872, whatever author- 
ity, if any, the board of trustées of the city of San Diego had in 
the premises was derived under and by virtue of the act of Feb- 
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ruary 24, 1874, conârming tlie provisions of Ordinances 7 and 22, 
thereby making tliose provisions of the ordinances a part and par- 
ce! of the statute, and thus constituting the prescribed mode the 
measure of the power. This was clearly the view taken by the 
suprême court of California in its décision in the case of McCoy 
V. Briant, 53 Cal. 249, in respect to the identical bonds now under 
considération, where it said that: 

"The authority t» issue the bonds is derived exclusîvely from Ordinances 
numbers 7 and 22 of the trustées of the city, whieh were subsequently ratifled 
and validated by the aot of the législature of February 24, 1874." 

As the court there aiso said: 

"The two ordinances, as ratified by the act of the législature, prescribed 
deflnitely and precisely the mode, and the only mode, in which the bonds 
could be Issued and dellvered, to wit, by a resolution of the board of trustées, 
directing when and to whom the bonds were to be issued and delivered. 
Nor can this requirement be regarded as merely directory, a violation of 
whieh would not impair the validity of tlie bonds. On the contrary, it was 
intended as a protection against an abuse of its power by the board of trus- 
tées, and to prevent a fraudulent or unauthorlzed delivery by the clerk to a 
person not entitled to receive the bonds. Under the terms of the ordinanee, 
no bond could be issued or dellvered, except uixjn a resolution of the board 
appearlng upon its minutes or the record of its proceedings, thus furnishing 
a most important safeguard against fraud and an abuse of power. Every 
person dealing in bonds is bound, at his péril, to inquire whether they were 
issued in the mode prescribed; and, as the mode is the measure of the power," 
the court declared the bonds would be void in the hands of a holder for value 
without actual notice, if issued in any other mode. 

The court there cited, in support of its conclusion, a number of 
authorities, among them Dill. Mun. Corp. §§ 372, 373, where it is 
declared to be a gênerai and fundamental principle of law that 
ail persons contracting with a municipal corporation must, at their 
péril, inquire into the power of the corporation or its ofiScers to 
make the contract, and that, where the mode of contracting is 
specially and plainly prescribed and limited, that mode is exclu- 
sive, and must be pursued, or the contract will not bind the corpo- 
ration. 

Giving to the act of the législature of February 24, 1874, the 
force and effect claimed for it on the part of the plaintiff, it gave 
to the provisions of Ordinances Nos. 7 and 22 the force and effect 
of statute law. The mode and manner of issuing the bonds being 
thus plainly prescribed by force of the statute, it is clear that no 
subséquent action of the board of trustées could change it, by con- 
firmatory resolution or otherwise. 

For the reasons stated, the court instructs you, as matter of 
law, that ail of the bonds and coupons sued upon are void in the 
hands of the plaintiff, and you are therefore instructed to return 
a verdict for the défendant. 

Verdict for défendant. 
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ORVIS V. WELLS, FARGO & CO. 

(Circuit Court of Appeals, Second Circuit. March 19, 1806.) 

1. CoNTKACTs— Agents — Undisclosed Principaijs. 

An agreement between two brokers, eacb acting for an undisclosed prin- 
cipal, does not glve rise to two distinct contracta, one between the brokers 
and the other between the prlnclpals. but to one contract only, and sep- 
arate satisfactions cannot be obtalned from both broker and principal for 
a cause of action arlslng out of such contract. 

2. Pkincipal and Agent — Submission to Abbitratick — Ratification. 

One "W., acting for an undisclosed principal, made a contract wlth one 
B., acting In the same capacity, for the sale to B. of 500 sliares of mlning 
stock; the contract belng expressly declared to be governed by the laws 
of the New York Mining Stock Exchange, of whleh both W. and B. were 
members. A controversy afterwards arose over an olïer of performance 
of the contract made by W., whlch B. clalmed to be Insv^Hcient; and this 
controversy was submltted to the ofllcers of the exchaug . under its rules, 
and was decided agalnst B., who was dlrected to accept W.'s ofCer of per- 
formance and pay the prlce of the stock. B.'s principal, O., thereupon 
furnlshed him with the necessary fuuds. B. paid for and received the 
stock, and dellvered it to O., who accepted it. O. subsequently brought 
an action against W.'s principal for damages sustained through the alleged 
failure to perform the contract. Held, that any cause of action for breach 
of the contract was barred by the submission to the arbltration of the 
offlcers of the exchange, whlch, If not origlnally authorized by O., was 
subsequently ratlfied by hlm. 

3. Arritratiok- and Award— Misconduct oï Arbitrator— How Availed of. 

Held, further, that O. could not, without rescindlng or disaffirming the 
award, and while retalnlng its fruits, avold its efCect, as a bar to the 
original cause of action, by showlng misconduct of one of the arbitrators. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Frederick S. Parker and Herman Aaron, for plaintiff in error. 
Allan McCulloh, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, arcuit Judge. On July 22, 1881, William T. Whiting 
sold to Duncan F. Blount, by an agreement in writing, 500 shares of 
the capital stock of the Cheyenne Consolidated Mining Company, at 
one dollar per share, "payable and deliverable, at seller's option, 
within thirty days." The contract was expressly declared to be 
governed by the laws of the New York Mining Stock Exchange, of 
which each party was a member. In this transaction, Whiting was 
the broker of Wells, Fargo & Co., and Blount was the broker of the 
plaintiff, Charles E. Orvis. Wells, Fargo & Co. guarantied the per- 
formance of the contract. Under the rules of the exchange, de- 
posits of margin are required to be made in case the market price of 
the stock moves from the contract price. After July 22d the stock 
rose in value, and, under repeated calls for margin, Wells, Fargo & 
Co. deposited f 4,000. When the stock reached $15 per share, Whit- 
ing, the defendant's broker, refused to deposit more margin. On 
July 20, 1891, the stock reached $20 per share, and Blount notiûed 
Whiting that he would buy the stock in under the rule of the ex- 
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change which provided that in case of default of one party the other 
party may buy or sell the stock at the business room of the exchange, 
upoh notice to the other party of the intended time of sale or pur- 
chase. Whiting still refusing to add to his margin, Blount bought 
the stock in for $10,000. The défendant had "deposited" in the 
office of the Cheyenne Consolidated Mining Company, with instruc- 
tions to transfer to Blount or his assigns, as a fulflUment of the 
contract, 300 ghares of Cheyenne Gold-Mining stock, and a "call" 
for 200 shares of Cheyenne Consolidated Mining Company stock, 
due at a later day, and had caused Blount to be notified of such de- 
posit, and refused, through its broker, to pay the sum of about 
|9,500 which was alleged to be due upon its breach of contract. A 
rule of the exchange provided that it was the duty of the arbitration 
committee to take cognizance of, and exercise jurisdiction over, ail 
matters of diiïerence between members of the association, and their 
décision was binding, subject to an appeal to the governing commit- 
tee. The dispute between Blount and Whiting, under this contract, 
was brought before the arbitration committee, which decided against 
Blount, and directed him to pay the |500 specifled in the contract, 
and to take the "call" for 200 shares, and the 300 shares of stock 
which had been tendered. This award was sustained by the gov- 
erning committee. After the final décision, Orvis furnished Blount 
with |500 to pay for the stock which had been "deposited" ; the pay- 
ment was made ; Blount received the stock, and delivered it to Orvis, 
who accepted it. The margins which had been deposited were 
repaid to Wells, Fargo & Co. Orvis thereupon brought an action 
at law against Wells, Fargo & Co. to recover the damages, amount- 
ing to 19,497.67, with interest from July 19, 1881, which he alleged 
he had sustained through the defendant's breach of contract for the 
sale and delivery of the 500 shares of mining company stock. Upon 
the trial the circuit judge directed a verdict for the défendant, and 
to reverse the judgment upon the verdict the présent writ of error 
was brought. 

The theory of the plaintiff is that out of the transaction two dis- 
tinct and différent contract obligations arose, viz. the obligation of 
the brokers, who were ostensible principals, and the contract between 
the plaintiff and défendant, who were undisclosed principals, and 
that the extinguishment, by award or otherwise, of the broker's 
liability, did not affect the contract between the plaintiff and de- 
fendant. While it is true that a party to a contract may elect to 
sue the ostensible principal, or the actual and undisclosed principal, 
when he is disclosed, yet there are not two différent contracts, for 
a breach of which he can obtain satisfaction from each of the re- 
spective parties. In this case, Blount, who was Orvis' agent, sub- 
mitted the questions in dispute under this contract to arbitration. 
If, when he first submitted the case, he did not act under Orvis' au- 
thority, the submission, the arbitration, and the award were ratifled 
by his principal, who complied with the provisions of the award, 
paid the amount due, and accepted the stock, which was declared to 
constitute a good delivery. It is difflcult to see how the acts of an 
agent can be more fully ratifled by his principal, and how a valid 
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award can be a more complète bar to a suit upon the original cause 
of action, for the award bals been performed by the plaintiff, who haa 
received and accepted stock in discharge of the apparent principal'a 
liability under the contract, which stock he apparently has neither 
returned nor offered to return. The old cause of action for a breach 
©f contract has disappeared, because, by the acceptance of the stock 
and the payment of the purchase prlce, he has waired the right to 
insist that there was a breach. 

But it is said that the award was invalid by reason of the miscon- 
duct of one of the arbitrators. It is tnie that a court of equity has 
the power to set aside an award by reason of the fraud or fraudulent 
conduct of the arbitrators, and while, at common law, fraud was not 
a défense to an action at law upon the award, yet, in many of the 
States, fraud of the arbitrators is a défense to such an action. 2 
Greenl. Ev. § 78; Power Co. v. Gray, 6 Metc. CMass.) 131, 169. In this 
case, however, the award has been performed, and the plaintifE is su- 
ing upon the original cause of action, without attempting to rescind 
or disafSrm the award, but is retaining its fruits. He retains that 
which he received in satisfaction of the alleged breach of contract, 
and seeks a new satisfaction. If a party wishes to disafQrm or 
rescind a contract because it was vitiated by fraud, he must return, 
or ofler to return, the property which he received under the contract 
Kellogg V. Denslow, 14 Conn. 411. The judgment of the circuit court 
le afiSrmed, with costs. 



ST. LOUIS s. W. RY. CO. v. HOLBROOK. 

(Circuit Court of Appeals, Plfth Circuit February 17, 1896.) 

No. 411. 

X, Pedbral Keceiveks Sued in Statk Couhts— Conci.tjsivbîtess of Judgment. 

The authority given by the act of March 3, 1887, to sue fédéral recelvers 
without prevlous leave of the appolnting court, makes a judgment obtained 
against such recelvers in a state court, for personal Injuries, concluslve 
as to the rlght of the plalntlfC therein and the amount of his recovery; 
and It is Immaterial that, accordlng to the state procédure, the case was 
trled without a jury, because neither party demanded a jury. Dllllng- 
ham V. Hawk, 9 C. C. A. ICI, 60 Fed. 495, foUowed. 
8. LiBîis OF Receivbrbhip — Damage by Négligence. 

When mortgage creditors ask a court to take possession of railroad prop- 
erty and operate it through receivers, they thereby consent to ha,ve ail the 
llabilltles resuiting from such opération, includlng damages to persons by 
négligence, take precedence of thelr prior contract liens. 

Pardee, Circuit Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

Charles S. Todd, George Clark, and Sam H. West, for appellant 
W. P. McLeah and Hiram Glass, for appellee. 

Before PARDEE and McOORMIOK, Circuit Judge», and BOAB- 
MAN, District Judge. 
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McOORMICK, Circuit Judge. At the suit of the trustée, repre- 
sentiug the mortgage bondholders of the St. Louis, Arkansas & 
Texas Railway Company in Texas, the railroad and other inort- 
gaged property of that corporation was taken into the possession of 
the circuit court, and placed in the hands of receiTcrs to operate the 
railroad pending foreclosure proceedings. Thèse proceedings came 
to final decree July 24, 1890, ordering a foreclosure and sale of the 
railroad and other mortgaged property. In this decree it was pro- 
Tided that: 

"The purchaser or purchasers of sald property at said sale shall, as a part 
of the considération of the purchase, in addition to the payments which may 
be ordered by the court of the sum bid, take the said property upon the express 
condition that he or they will pay off, satisfy, and discharge any and ail claims 
now pending and undetermined in either of said courts, accruing prior to the 
appointment of the receivers herein, or during the receivership, which may be 
allowed and adjudged by either of said courts as prior in right to said final 
mortgages, together with ail such interest as may be allowed; and also upon 
the further express condition that he or they will pay ofC, satisfy, and dis- 
charge ail debts, claims, and demands, of whatsoever nature, incurred, or 
which may hereafter be incurred, by said receivers, and which hâve not been, 
and shall not hereafter be, paid by said receivers or other parties in interest 
herein. * * * And jurisdiction of this cause is retained by this court for the 
purpose of enforeing the provisions of this article of this decree. And the 
court hereby reserves the right to resell the said premises upon failure to com- 
ply within twenty days with the provisions of this or any order of the court 
touching the performance by the purchaser or purchasers of the terms and 
conditions of said sale." 

A sale was made under this decree. This sale was conflrmed by 
a decree passed January 9, 1891, in which it was provided that, upon 
the purchaser complying with the terms and conditions therein 
made, the spécial master commissioner should exécute and deliver 
to the purchaser a good and sufflcient deed of and to ail the prop- 
erty, rights, and franchises of the défendant railway company, sub- 
ject, however, to ail the terms and conditions and provisions of the 
final decree of foreclosure and sale. On May 11, 1891, the circuit 
court ordered its receivers to deliver the property to the purchaser, 
providing in that order that: 

"Said property, nevertheless, shall be dellvered to and received by said 
Louis Fitzgerald, purchasing trustée, or his assigns, subject to and eharged 
with such claims and demands against said receivers, incurred or arising out 
of the maintenance or opération of said railway companies by them during 
the period of their receivership, as may be undîsputed, or, if disputed, such 
claims or demands as upon intervention now pending, or hereafter to be filed 
herein, within the time hereinafter limited, shall be adjudged by this court 
or the TJ. S. circuit court for the Eastern district of Texas, at Tyler, to be paid; 
• * * as also such judgments as may hereafter be rendered by either of 
said courts in which this cause is pending in favor of any intervener or inter- 
vention now pending and undetermined, or which may be filed prior to the Ist 
day of December, 1891; * * * and upon the condition that such liabilities 
and obligations of either of said companies, when so recognized and adjudged, 
may be enforeed against sald property in the hands of said purchaser or his 
assigns, to the same estent as they could hâve been enforeed if said property 
had not been surrendered into the possession of said purchaser or his assigns, 
and was still in the hands of the court, and with the further condition that 
the court may, If needful for the protection of the obligations and liabilities 
aforesald, so recognized by either of said courts, résume possession of said 
property. It is further ordered that ail claims and demands of every nature 
v.73F.no.]— 8 
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•arlsing out of the opération and management of the railway property herein 
■Involved, when any lien upon tlie funds derived by tlie sale, or upon the prop- 
erty sold, is ciaimed, whether against said receivers or the mortgagor com- 
panies herein, shall lie presented and prosecuted by intervention in this court, 
-or in the U. S. circuit court for the Eastem district of Texas, at Tyler, prior 
to the Ist day of December, 1891, and ail such claims or demands as may not 
be presented on or before the date last above mentioned, by intervention as 
aforesaid, shall be declared stale, and shall not be a charge upon, or enforced 
against, the property herein ordered to be delivered to said Fitzgerald or his 
assigns." 

On April 11, 1893, a decree was passed discharging the receivers. 
In that decree the following provision was made: 

"Saving and excepting, however, from the opération of this decree, ail claims 
that may hâve been, or may hereafter be, established by this court as légal 
demands against the receivers and the property in their hands; and, as to 
such demands, the court hère now reserves custody and control of the prop- 
«rty and efïects heretofore in the liands of such receivers, with a réservation 
of the right and power to hold said property and effects in the custody of the 
■court, and to apply the same, or the earnlngs tliereof, or so much thereof as 
may be neeessary, for the satisfaction and payment of ail indebtedness in- 
curred by the said receivers and established by the orders of this court, in- 
cluding ail costs of court. And it is further ordered by the court that ail 
prevlous orders and decrees in this cause lierein made, wherein any spécial 
provision may hâve been ordered and decreed witli référence to any spécial 
matter or thlng be, and the same shall remain, unaffiected by the terms of this 
order of final discharge." 

On June 8, 1889, while the circuit court, by its receivers, at the 
suit of the mortgage creditors, was operating the railroad, the ap- 
pellee received severe personal injuries, which he charged were 
caused by the négligence of the servants of the receivers in operat- 
ing trains on their railroad. On September 14, 1889, he began an 
action against the receivers, in the state court, on this claim. The 
receivers appeared and answered. On November 10, 1890, this ac- 
tion went to judgment in favor of appellee, R. W. Holbrook, and 
against the receivers, for the sum of $10,000. In Texas such ac- 
tions (ail civil actions) are tried without a jury, unless a jury is 
demanded by one of the parties. In this action neither party de- 
manded a jury, and the case was heard and tried on its issues of 
f act, as well as of law, by the judge. A writ of error to the court of 
civil appeals was siied out, but was dismissed by that court because 
the writ was not taken in time. So that the judgment of the state 
court was subsisting, unreversed, unsatisûed, and valid, when ap- 
pellee's intervention was heard in the circuit court. That court held 
that the judgment of the state court was conclusive as to the fact, 
and as to the amount of appellee's just claim against the receivers, 
and that the claim was a charge on the property acquired by the ap- 
pellant under the decrees above mentioned. The assignment of errors 
présents thèse two questions: (1) Was the judgment of the state 
eourt conclusive as to the right of the plaintiiî therein to recover, 
;and as to the amount that should be recovered? (2) Is the claim 
thus established a charge on the property acquired under the decrees 
,of the court? 

The first of thèse questions was directly presented to this court, 
At a former term, in the case of Dillingham v. Hawk, 9 C. 0. A. 101, 
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60 Fed. 495, and was answered in thé affirmative. Without ex- 
pressly approving ail of the reasoning of the opinion, wliicli did net 
then receive the full concurrence of ail the judges rendering that dé- 
cision, we adhère to the conclusions then expressed as to the sound 
construction of the third section of the act of March 3, 1887. In 
the state court in which appellee's action went to judgment, the 
parties had the right to hâve their case submitted to a jury, on a 
demand therefor. They chose to not demand a jury. Section 649 
of the Revised Statutes of the United States provides for trying is- 
sues of fact in civil cases by the court, without the intervention of 
a jury, and the finding of the court upon the facts has the same ef- 
fect as the verdict of a jury. And, where the submission of a civil 
case is made without the stipulation in writing, the judgment can- 
not be questioned, if it is warranted by the pleadings. The analo- 
gies, therefore, would seem to indicate that where parties could try 
their issues before a jui'y, and choose to try them without a jury, 
the finding of fact and judgment of the court should hâve at least 
the same effect as the verdict of a jury. 

The second question, we think, must also be answered in the af- 
firmative. The reasoning in the opinion in the Kneeland Cases, 136 
U. S. 89, 10 Sup. et. 950, the review therein of the former décisions 
of that court, and the conclusions announced on the issues involved 
in that case, seem to require that, when mortgage creditors ask a 
court of equity to take possession of such property and operate it, 
they consent to hâve ail the liabilities resulting from such opération 
take precedence of their prior contract liens which they are seeking 
by the proceeding to enforce. And can a court which in a law case 
would adjudge damages against a railroad corporation, in favor of 
one who had suffered personal injuries by the négligence of the cor- 
poration in the opération of its road, refuse or omit to require such 
compensation to be made when the injury is caused by the négli- 
gence of those to whom the court has to intrust the operating of the 
mortgaged property? As such business must be done, from the na- 
ture of the case, more or less of such liability must be incurred. It 
is a necessary part of the running expenses of ail railroads, and 
while such roads are being operated by the mortgage creditors, or by 
the court in their interest and at their instance, such running ex- 
penses must take precedence of their mortgage liens. On this para- 
mount equity, as well as on the particular terms of the decrees of 
the court under which the appellant acquired and holds the prop- 
erty in question, it is bound to pay appellee's judgment, or to hâve 
it executed on the property. The decree appealed from is aflrmed. 

FARDEE, Circuit Judge, dissenting. 
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FEARING V. GLENN. 
(Circuit Court of Appeals, Second Circuit. Mardi 12, 1896.) 

1. Limitation of Actions—Federai, Courts— State Statutes. 

Under Rev. St. § 721, state statutes of limitation are to be regarded as 
rules of décision in actions at law in tiie fédéral courts, unless otlierwise 
provided by act of congress or treaty, aitliough sucli statutes are expressly 
limited to actions brouglit in tlie courts of the state. 

2. Same— Résidents of Other States— New York Codb. 

Under tlie New Yorij statute (Code Civ. Proc. § 390), an action brouglit 
hy a nonresideut of tlie state agaiust one wlio was a résident of Rbode 
Island at tlie time tlie cause of action accrued, and who bas never since 
been a résident of New York, is governed by the statute of limitations of 
Rhode Island, as construed by the highest courts of that state. 

3. SAMB — RUNNING OF StATUTE — COMMENCEMENT OF ACTION. 

By tlie statute of Rliode Island, an action is commeneed, so as to stop 
the running of limitation, when the writ is issued, tliough it is iiot served 
until aftcr the expiration of the limitation period. Hall v. Spencer, 1 R. I. 
17, followed. 

4. Service of Progess on Corporations — Who is "Cashtbr. " 

A mère employé in the office of a local agent of an express company is 
not a cashier of the company, within the meaning of a statute authorizing 
service to be made on the "cashier or treasurer" of a corporation. 

5. Corporations — Résignation of Directors. 

The Virginia statute giving stockholders authority in gênerai meeting 
to remove any direetor and fill the vacaney, but provlding that unless sp 
removed the directors shall continue in office until the next annual meet- 
ing of the stockholders, "and until their successors shall be appointed," 
does not prevent a direetor from resigning at any time. Briggs v. Spauld- 
ing, 11 Sup. et. 924, 141 U. S. 132, followed. 

6. Same. 

A direetor of an ordinary business corporation can resign orally or in 
writing unless there is some provision to the coutrary in the charter or by- 
laws. 

In Errer to the Circuit Court of the Uuited States for the South- 
ern District of New York. 

This is a writ of error by George R. Fearing, the défendant in the court 
bolow, to review a judgment entered upon the verdict of a jury rendered by 
the direction of the trial judge. The action was brought to recover of the 
défendant two assessments or judicial oalls upon the stockholders of the 
National Express & Transportation Company, a corporation of the state of 
Virginia, ordered by decrees of the circuit court of Henrico county. Va. The 
complaint proceeded upon two causes of action, the tirst being founded upon 
the call ordered December 14, 1880. The défendant, among other défenses, 
interposed that of the statute of limitations. Another issue litigated upon the 
trial was whether the Virginia court by whose decrees the assessments were 
ordered acquired jurisdiction of the action in which the decrees were made. 
Upon the trial the défendant requested the court to direct a verdict in his 
favor, as to the flrst cause of action, upon the ground that It did not accrue 
within six years before the commencement of the action. This request was 
refused, and thereupon the défendant requested to go to the jury upon several 
propositions of fact involved in the question whether tlie Virginia court 
acquired jurisdiction in the action. The trial judge refused thèse requests, 
and directed the jury to flnd for the plaiutiff in both causes of action. 

Joseph H. Choate (George Zabriskie and George W. Wickersham, 
of counsel), for plaintifE in error. 

Burtou N. Harrison" (Arthur H. Masten, of counsel), for défendant 
in error. 
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Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

WALLACE, Circuit Judge (after stating the facts as above). 
The statute of limitations was not a bar to a recovery on the flrst 
cause of action. It is not disputed that the cause of action accrued, 
and the statute of limitations began to run, at the time of the as- 
sessment or judicial call ordered by the decree of the Virginia court, 
which, as to the flrst cause of action, was December 14, 1880. The 
défendant at that time resided in the state of Rhode Tsland, and 
since 1872 has not been a résident of New York; and the action, 
not having been brought by a résident of this state, should hâve 
been commenced within the time limited for bringing like actions 
by the law of Rhode Island. This is the rule of limitation pre- 
scribed by the statute of this state which provides that "where a 
cause of action * * » accrues against a person, who is not then 
a résident of the state, an action cannot be brought thereon in a 
court of the state against him or his personal représentatives, after 
the expiration of the time limited by the laws of his résidence for 
bringing a like action, except by a résident of the state." Code Civ. 
Proc. § 390. By the laws of Rhode Island, actions founded upon 
causes of action like the présent must "be commenced and sued 
within six years next after the cause of such action shall accrue, 
and not after." Gen. Laws 1896, p. 810. The writ in the présent 
action was issued, and placed for service in the hands of the United 
States marshal for the Southern district of îvew York, December 
4, 1886, and was not served upon the défendant until December 
16, 1886, two days after tïie expiration of six years from the time 
when the cause of action accrued. 

It has long been settled that the courts of the United States, in 
the absence of législation ujjon the subject by congress, recognize 
the statutes of limitations of the several states, and give them the 
same construction and effect which are given by the local tribunals. 
In McCluny v. Silliman, 3 Pet. 270, it was held that this rule was 
a necessary conséquence of the provision of the judiciary act of 
1789 (now section 721 of the Revised Statutes) that the laws of the 
several states shall be regarded as rules of décision in trials at 
common law in the courts of the United States, except where treat- 
ies or acts of congress otherwise provide. It is quite immaterial 
that the state statute only prescribes the rule of limitation for ac- 
tions brought "in a court of the state." Ail of the various provi- 
sions relating to the limitation upon the time of bringing actions 
are, by necessary implication, addressed only to actions brought in 
the courts of the state. Thèse are the only actions as to which they 
could hâve any opération, and their opération upon the rights of 
litigants in the fédéral courts dépends solely upon the force of féd- 
éral authority. 

It was the obvions purpose of the statute to substitute in behalf 
of défendants, résidents of other states when the cause of action 
accrued, sued in this state by a nonresident, the law of their re- 
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spective domiciles, in lieu of the law of this state in respect to the 
limitation of the time of bringing actions. It opérâtes in the prés- 
ent case to make as the law of the forum the statute of Rhode 
Island. By that statute, as construed by the highest court of Rhode 
Island, an action is commenced, so as to save the running of the 
bar, when the writ is issued, notwithstanding service is not made 
upon the défendant until after the expiration of the six years. Hail 
V. Spencer, i R. I. 17. It follows that the présent action was com- 
menced within the six years, and the défense of limitation is un- 
availing. 

Concededly, if the Virginia court, by whose decree the assess- 
ments sought to be enf orced against the défendant were ordered, 
did not acquire jurisdiction of the action in which the decree was 
made, the plaiatifl! took nothing by that decree; and, the decree 
being a nullity, the présent action was without foundation. Con- 
cededly, also, that court did not acquire jurisdiction unless the serv- 
ice of process for the commencement of the suit was properly made 
either upon Mr. Poiteaux, as cashier of the express company, or 
upon Mr. Anderson, as one of its directors. According to the évi- 
dence at the trial, Mr. Poiteaux was merely an employé in the office 
of the local agent of the company at Richmond. Such an employé 
is not a cashier, in the sensé of the statute which permits service 
of process upon the "cashier or treasurer" of a corporation. The 
more serious issue at the trial was whether Mr. Anderson was a 
director in November, 1871, when the process was served upon 
him. Although the évidence showed that he was chosen a director 
at the meeting of the board of directors held November 1, 1886, to 
flll a vacancy created by the résignation of a previous director, and 
tended also to show that he participated as a director in the pro- 
ceedings of that meeting, his own testimony upon the trial was 
to the effect that he resigned soon after, and probably at the con- 
clusion of the meeting, having consented merely to act temporarily 
and formally. At the close of the évidence, after a motion lor the 
direction of a verdict for the défendant had been denied, the de- 
fendant asked to hâve the case submitted to the jury with instruc- 
tions to the eflect that the plaintiff was not entitled to recover un- 
less the process of the Virginia court was served upon a person who 
at the time was a director of the express company; that Mr. An- 
derson was not bound to serve as a director for the unexpired term 
of his predecessor; that it was not necessary that his résignation 
should hâve been formally accepted by the directors; and that, if 
the jury believed that he had ceased to be a director previous to 
the service of the process upon him, the service was insufflcient. 
It seems to hâve been the view of the trial judge that, by force 
of a provision of the statute of Virginia relating to corporations, 
Mr. Anderson continued a director, notwithstanding his résigna- 
tion, because his successor was never chosen. That provision reads 
as follows: 

"The stockholders In gênerai meeting, or any other appointing power, as the 
case may be, may remove any director and flll the vacancy caused by such 
removal; but unless so removed the directors shall continue in office until 
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the next annual meeting of the stockholders, and until tlieir successors shall 
be appointed." 

Similar provisions are common in charters and acts of incorpora- 
tion. They are generally supposed to be but declaratory of the 
common-law rule that directors hold over after the expiration of 
their original terins, in the event that their successors hâve not been 
elected, or hâve not qualifled. Angell & A. Corp. § 142; Thoring- 
ton V. Gould, 59 Ala. 461; Olcott v. Eailroad Co., 27 N. Y. 546; 
Uam Co. V. Gray, 30 Me. 547; Currie v. Assurance Soc, 4 Hen. & 
M. 315; Sparks v. Parmers' Banlc, 3 Del. Ch. 274. We are not 
aware of any adjudication holding that such a provision opérâtes to 
predude the résignation of a director. The case of Briggs v. Spauld- 
ing, 141 U. S. 132, 11 Sup. Ct. 924, in which the question was con- 
sidered by the suprême court, is a direct and controlling authority 
to the contrary. The court used this language: 

"We do not understand that becavise section 5145 of the Revised Statutea 
provides that directors shall hold ottice for one year, and until their successors 
hâve been elected and qualified, tliis prohiblts résignations during the year." 

In Bartholomew v. Bentley, 1 Ohio St. 37, — a case where the 
charter of a bank provided that directors should remain in office 
until successors should be elected, — the court held that those who 
had been elected, and whose successors had never been chosen, had 
nevertheless ceased to be directors, in view of facts indicating their 
abandonment of oflice. 

A director of an ordinary business corporation is not a public 
offlcer, but is merely an agent of the shareholders, selected, con- 
formably to the organic law of the company, to represent them in 
the management of its affairs. Unless there is some provision in 
the charter or by-laws to the contrary, like the agent of an ordinary 
partnershîp, he can renounce his agency at will, can manifest his 
purpose by oral notice as well as by a formai written résignation, 
and can terminale the relation without the assent of his principal. 

The testimony of Mr. Anderson, although inconclusive, was suffi- 
cient to authorize the jury to find, not only that he had resigned 
previous to the time of the service of process upon him, but that 
it was understood by his associâtes, when he was chosen, that he 
would only serve at that meeting of the board. In Furnald v. Glenn, 
12 C. C. A. 27, 64 Fed. 49, the question of fact, whether Mr. An- 
derson was a director when served, was considered by this court 
upon the évidence in the record then bef ore us ; and we thought the 
évidence sufflcient to indicate that he was, especially in view of the 
considération that the resort to equity was without foundation un- 
less the fact were true. But the évidence was conflicting, as it is 
hère. The request of the défendant to go to the jury, and for 
appropriate instructions by the court in respect to the effect of Mr. 
Anderson's résignation and of service of process upon him, suffl- 
ciently saved his rights, notwithstanding he had previously asked 
for the direction of a verdict. 

We conclude that there was a question of fact which should hâve 
been submitted to the jury, and that it was error to refuse the 
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instructions prayed for by the défendant and to direct a verdict 
for the plaintifif. This conclusion renders it unnecessary to discuss 
the correctness of other rulings at the trial which hâve been chai- 
lenged by the assignments of error. 
The judgment is accordingly reversed. 



BELBY et al. v. NAPHTALY. 

(Circuit Court of Appeals, NInth Circuit February 3, 189G.) 

No. 251. 

1. Public Lands — Rulings oï" Secretaey of Interiok— Reversai bt Succes- 

SOR. 

The ruling of a secretary of the interior flnaliy disposing of an applica- 
tion to purchase public land may, on a reasonable application, be reconsid- 
ered and reversed by his successor, when no steps hâve been talœn looliing 
to the conclusion of the proceedings, in accordance with the original déci- 
sion. Noble V. Railroad Co., 13 Sup. Ct. 271, 147 V. S. 165, and U. S. v. 
Stone, 2 Wall. 537, distinguished. New Orléans t. Paine, 13 Sup. Ct. 303, 
147 U. S. 261, followed. 
8. Same— Rejected Mbxican Grants— Right of Occupant to Purchase. 

Under section 7 of the act of Juiy 23, 1866, one who purchased in good 
faith the title of a supposed Mexican grantee while the claim was being 
prosecuted before the tribunals authorized by our governinent to settle such 
titles, and who continued in possession of the land, had a preferred right 
of purchase from the United States, although the claim was flnaliy rejected, 
on the ground that no grant was in fact ever made by tlie Mexican govern- 
ment. 

B. SaMK— ASSIGNABILITT OF RiGHT OF PURCHASB. 

The preferred right of purchase given by this statute Is assignable, and 
a valid assignaient may be taien even by one having notice of the final 
rejectlon of the claim. 

4. SaMB— CONCLUSIVENESS OF PaTBNT AS AGAIlfST TrESPASSERS. 

As against mère intruders who hâve ousted plaintifC from the peaceable 
possession of a rejected Mexican grant, for which he bas obtained a patent 
as a preferred purchaser under the act of Juiy 23, 1866, § 7, the patent is 
conclusive; and it cannot be coUaterally attaclied by évidence oiïered for 
the purpose of showing that he was not entitled to the beneflt of the act. 

In Error to the Circuit Court of the United States for the North- 
ern District of California. 

This was an action by Joseph Naphtaly against Julius Beley and 
others to recover possession of varions parcels of land in Contra 
Costa county, Cal. Plaintiff recovered a judgment in the circuit 
court, and défendants sued out this writ of error. 

H. F. Crâne and Philip Teare, for plaintifls in error. 
A. L. Ehodes, for défendant in error. 

Before GILBEKT and ROSS, Circuit Judges, and MORROW, 
District Judge, 

EOSS, Circuit Judge. This action was brought by the plaintiff 
(défendant in error hère) to recover the possession of varioos lots 
and parcels of land described according to the public surveya ot 



BELEY V. NAPHTALY. 121 

the United States, situated in Contra Costa county, Cal., and also 
damages for the witàholding thereof, the plaintifl relying for title 
thereto upon two patents issued by the government of the United 
States, pursuant to an approved application by hini to purchase 
the lands under and by virtue of the seventh section of the act 
of congress of July 23, 1866, entitled "An act to quiet land titles 
in Califomia" (14 Stat. 218). That section provides: 

"That where persons, in good faith and for a valuable considération, liave 
purchased land of Mexican grantees or assigna, whicli grants hâve subsequent- 
ly been rejected, or where the lands so purchased hâve been excluded from the 
final survey of any Mexican grant, and hâve used, improved, and continued in 
the actual possession of the same according to the Unes of their original pur- 
chase, and where no valid adverse right or title (except of the United States) 
exists, such purchasers may purchase the same after having such lands sur- 
veyed under existing laws at the minimum prlce established by law, upou flrst 
making proof s of the facts as required in this section, under régulations to be 
provided by the commissioner of the gênerai land office." 

The bill of exceptions recites that on the trial, after introducing 
the patents in évidence, the plaintiiï proved that, when he was in 
the quiet and peaceable possession of the lands, the défendants 
entered thereon, and ousted the plaintifl therefrom, and hâve since 
withheld the lands from him; that the plaintifE also proved the 
rental value of the premises; and that it was then admitted by 
the counsel for the défendants that, at the time of the issuance of 
the patents, the lands in question were public lands of the United 
States, subject to sale under its laws, and "that défendants did not 
propose to connect themselves in any manner or form with the 
title of the United States to the premises described in the com- 
plaint herein (and in the patents), or any part thereof, either by 
certiflcate of purchase, patent, or anything of the kind." 

Confessedly, therefore, the défendants are mère naked trespass- 
ers. As such, they claimed the right in the court below to attack 
the validity of the patents issued to the plaintifl in the action, and, 
for that purpose, oflered in évidence the foUowing documents: 
First. The application of the plaintifl to purchase the lands from 
the United States, under and pursuant to the provisions of the 
seventh section of the act of July 23, 1866, which application set 
forth, among other things, that the lands were included witliin the 
exterior limits and formed part of a grant made by the Mexican 
government in the year 1844 to Inocencio, José, and Mariano Ro- 
mero, three brothers, who presented their claim thereto for con- 
iirmation to the board of land commissioners created by the act 
of congress of 1851 for the ascertainment and settlement of pri- 
vate land claims in California, which claim was rejected by the 
commission, and afterwards, on appeal, by the United States dis- 
trict court for California and by the suprême court; that in 1846 
or 1847 the Romero brothers partitioned the lands claimed by them 
under the grant, Inocencio taking that part thereof embraced with- 
in a certain inclosure, and including the lands sought to be pur- 
chased by the applicant; and that Inocencio Romero used and cul- 
tivated the same until December 26, 1853, when he sold and con- 
veyed the same, for value, to Domingo Pujol and Francisco San- 



122 73 FEDERAL REPORTER. 

jurjp, who entered into possession of the lands within the inclo- 
sure, and used, improved, and continiied in the actual possession 
of those lands, according to the lines of their original purchase, 
until February 14, 1855, when they sold and conveyed the same, 
for value, to one J. W. Tice, who entered into the possession there- 
of, used, improved, and cultivated the same, and continued in the 
actual possession thereof until August 8, 1859, when he conveyed 
the same, and transferred the possession thereof to one S. P. Mil- 
lett; that Millett then entered into the possession of the lands so 
inclosed, used, improved, and cultivated the same, and continued 
in the actual possession thereof, according to the lines of the origi- 
nal purchase, until 1868, when he conveyed the same to D. P. Smith, 
who, in February, 18G9, conveyed the same to J. P. Spring, who, 
in March, 1869, conveyed the same to Martin Clark, who, on May 
15, 1876, conveyed the same to the applicant, Naphtaly; that the 
conveyance to Smith was made, according to the information and 
belief of the applicant, for the benefit of Millett, and the convey- 
ances to Spring and Clark were made for the beneflt of the appli- 
cant, who entered into the exclusive possession of the lands, ac- 
cording to the lines of the original purchase made by Pujol and 
Sanjurjo from Inocencio Komero, according to the information and 
belief of the applicant; that, according to his information and 
belief, the applicant and his grantors and predecessors in interest 
hâve been in the actual and continuons possession of the lands 
sought to be purchased by him ever since the year 1847, accord- 
ing to the lines of the original purchase; that on July 23, 1866. 
there was no adverse claim by any person to the lands, or any part 
thereof; that they are not minerai lands, and hâve not been re- 
served to the United States for any purpose. Second. The record 
of the Romero claim from the office of the surveyor gênerai of the 
United States for California. Third. The opinion and decree of 
the board of land commissioners rejecting the claim. Fourth. The 
opinion and judgment of the United States district court for the 
district of California, as reported in 1 Hoft". Land Cas. 319, Fed. 
Cas. No. 12,029, affn'ming the décision of the commissioners. Fifth. 
The opinion and judgment of the suprême court of the United 
States, as reported in 1 Wall. 721, afiirming the décision of the 
district court. Sixth. The opinion and décision of the commis- 
sioner of the gênerai land ofiQce rejecting the application of Naph- 
taly to purchase the lands. Seventh. The opinion and décision of 
Secretary of the Interior Vilas, as reported in 8 Land Dec. Dep. 
Int. IM, aifirming the décision of the commissioner of the gênerai 
land office. Eighth. The opinion and décision of Acting Secretary 
of the Interior Chandler, as reported in 12 Land Dec. Dep. Int. 
667, ordering a rehearing of the application to purchase. Ninth. 
The opinion and décision of Secretary of the Interior Noble on the 
rehearing, as reported in 14 Land Dec. Dep. Int. 536, approving 
the application, and directing patents for the lands in question to 
be issued to the applicant. To each and ail of the documents so 
offered in évidence, the plaintiff objected, on the ground that such 
évidence was immaterial, incompétent, and irrelevant. The action 
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of the court below in sustaining the objections, and excluding the 
documents, constitutes the grounds of the appeal. 

Assuming that the défendants, being admittedly mère naked tres- 
passers upon the lands in question, are entitled to attack the pat- 
ents issued to the plaintilï, we proceed to inquire whether any of 
the documents offered in évidence tend to affect their validity. 
Beyond question, the patents are absolutely conclusive in respect 
to ail matters of fact properly cognizable by the oflficers of the land 
department. The décisions of the suprême court and of other 
«ourts to this effect are so numerous as to render their citation no 
longer necessary. ïhe real ground of the défendants' contention, 
however, is that inasmuch as it was found and held by the United 
States tribunals that no grant was ever made by the Mexican gov- 
ernment to the Romeros, nor anything in tlie semblance of a grant, 
there was absolutely no case presented by the applicant, Naphtaly, 
to the ofQcers of the land department, for the application of the 
provisions of the seventh section of the act of congress of July 23, 
1866, and that the disposai of the lands in question to the applicant 
by virtue of those provisions was beyond the power of the secretary 
of the interior, because unauthorized by law. It is also contended 
by défendants that one secretary of the interior has no power to 
grant a rehearing of a case decided by his predecessor, and that 
the reconsideration of Naphtaly's application to purchase by Mr. 
Secretary Noble, and its allowance by him, were, therefore, without 
authority of law, and void. Noble v. Railroad Co., 147 U. S. 165, 
13 Sup. et. 271, and U. S. v. Stone, 2 Wall. 537, are cited in support 
of this position; but neither of those cases at ail supports it. In 
Noble V. Railroad Co., the company, desiiing to avail itself of the 
act of congress of March 3, 1875 (18 Stat. 482), granting to railroads 
a right of way through the public lands, took th^; steps required by 
the statute to secure that right. When ail of those requirements 
had been observed, the secretary of the interior was authorized to 
approve the profile of the road, and to cause such approval to be 
noted upon the plats in the land oflflce of the district where such 
land was located; and thereupon the granting section of the act 
became operative, and vested in the company the right of way. 
The court held that, after this was donc, it was beyond the power 
of a succeeding secretary to revoke the action of his predecessor 
in office, for the title had already passed to the grantee. In U. 
S. V. Stone, the secretary of the interior undertook to revoke a 
patent that had been signed by the président, and issued. But 
where, as in this case, no steps had been taken even looking to 
the conclusion of the proceedings in accordance with the ruling 
of the secretary of the interior, there can be no doubt of his power 
or of that of his successor in office, upon a seasonable application, 
to reconsider any ruling in respect to the proper disposition of the 
lands. 

As said by the suprême court in New Orléans v. Paine, 147 U. 
S. 261, 13 Sup. et. 303: 

"Until the matter is closed by final action, the proceedings of an oflBcer of a 
department are as much open to review or reversai by hiniself or his successor 
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as are the interlocutory decrees of a court open to review upon the final hear- 
ing." 

See, also, U. S. v. Schurz, 102 U. S. 378; Leroy v. Jamison, 3 
Sawy. 389, Ped. Cas. No. 8,271. 

The documents offered in évidence bearing date during the Mex- 
ican rule are as follows: (1) A pétition, signed by tlie claimants, 
and dated at Monterey, on the 18th day of January, 1844, wherein 
they solicit a grant of a certain tract of land described as a "so- 
brante" of three adjacent ranchos. (2) Connected with the pétition 
is a marginal decree, of the same date, directing the secretary to 
report upon the subject, "having flrst taken such steps as he may 
deem necessary." (3) Certificate of the secretary, aiso of the same 
date, that the governor directs the flrst alcalde of San José to sum- 
mon the occupants of the adjacent ranchos, and hear their allé- 
gations, and malîe report of his doings. (4) Eeport of the alcalde, 
under date Ist of February of the same year, to the effect that the 
rancheros mentioned and the petitioners had been confronted, and 
that the former made no objection to the application; but he also 
reported that it had come to his knowledge that one Francisco Soto, 
six or seven years before, had claimed the same tract. (5) Ten days 
after that document was flled, the secretary reported to the gov- 
ernor that it would seem, according to that report, that there was 
no obstacle to the making of the grant. (G) Subsequently, how- 
ever, the governor entered a decree directing the judge of the proper 
district to take measurements of the land in the présence of the 
adjacent proprietors, and that he "certify the resuit, so that it 
may be granted to the petitioners." (7) Second pétition of the 
claimants, under date of the 21st of March, 1844, in which they 
stated that the judge of San José had never been able to exécute 
the order of survey, on account of the absence or engagements of 
the adjacent proprietors, and asked that the governor would grant 
the tract to them provisionally, or in such manner as he should 
deem fit. (8) The record contains no order of référence of the 
second pétition, but the secretary, two days after its date, made 
a report to the governor, expressing the opinion that the former 
order of survey ought flrst to be carried into eiïect; and, when the 
survey should be made, the suggestion was that the prior claim- 
ant and the petitioners should be confronted, in order that the 
governor might be able to "détermine what is best." (9) Final de- 
cree of the governor is in the words f ollowing, to wit : "Let every- 
thing be done agreeably to the foregoing report," — which concludes 
the record of the Mexican documents offered in évidence. 

The suprême court held, in the case of Romero v. U. S., 1 Wall. 
740, that those documents afforded no évidence that a grant or 
concession of any kind was ever issued by the Mexican government 
to the Bomeros, but that, on the contrary, "the documents, as a 
whole, fully show that up to the date of the last-named decree no 
such grant had ever been issued. Survey of the tract," continued 
the court, "was flrst to be made, and the parties supposed to be 
opposed in interest were then to be summoned and heard, as pre- 
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liminary conditions to the hearing of the application. Record fur- 
nishes no évidence of a reliable character that either of those con- 
ditions was ever fulfilled. Evidence to show that the survey was 
made is entirel.y wanting. First-named claimant was summoned as 
a witness, and he testifled that the pretensions of the prier claim- 
ants were overruled and abandoned; but the explanations given 
by Mm, in view of the documents iû the case, are not satisfactory." 
The court found the paroi évidence tending to show the issuance 
and existence of the claimed grant to be insufficient to overcome 
the conclusive nature of the doeumentary évidence, and, accord- 
ingly, affirmed the decree of the district court; thus, flnally, in 
December, 1863, rejecting the claim of the Romeros. Prier to this 
final rejection, however, Inocencio Romero, to wit, on December 
26, 1853, according to the facts as alleged before the oflicers of the 
land department, and conclusively passed upon by them, sold and 
conveyed, for value, to Domingo Pujol, and Francisco Sanjurjo, 
that portion of the lands embraced within the Mexican claim which 
was within the inclosure mentioned, and which was set apart to 
him in the partition of 1846 or 1847, and which, according to the 
allégations there made and passed upon, he had ever since used 
and cultivated; and, through subséquent mesne conveyances, the 
same right and interest passed to S. P. Millett, August 8, 1859, 
who then entered into the possession of the lands in question, used, 
improA'ed, and cultivated the same, and continued in the actual 
possession thereof, according to the Unes of the original purchase, 
at the time of and after the passage of the act of congress of Julv 
23, 1860. At that date (July 23, 1866), the lands in question being 
public lands of the United States, not reserved for any purpose 
whatever, and to which no adverse claim of any nature existed, and 
Millett being a grantee, for value, under Inocencio Romero, and 
having purchased in good faith while the claim to the land under 
the alleged Mexican grant was being prosecuted before the tribu- 
nals authorized by law to settle such claims, and before its re- 
jection, there can be no doubt, we think, that Millett was entitled 
to purchase the lands under the provisions of the seventh section 
of the act of July 23, 1866. It was for the very purpose of meet- 
ing and obviating the hardships resulting from the rejection, in 
numerous instances, of claims to lands under supposed or détective 
Mexican grants, that this act was passed. It was strictly remédiai 
in its nature, and, as such, should receive a broad and libéral con- 
struction, to the end that its purposes be accomplished, and not 
defeated. Indeed, it is not unusual, in construing a remédiai stat- 
ute, to extend the enacting words beyond their natural import 
and effect, in order "to include cases within the same mischief." 
Dean of York v. Middleburgh, 2 Younge & J. 196. See, also, Potter's 
Dwar. St. p. 231; U. S. v. Wittberger, 5 Wheat. 76; American Fur 
Co. V. U. S., 2 Pet. 358; U. S. v. Hodson, 10 Wall. 395; White v. 
The Mary Ann, 6 Cal. 462; Jackson v. Warren, 32 111. 321. 

But, certainly, as respects Millett, there is no need to extend the 
natural meaning of the words of the act of 1866 to bring him 
within the beneûcent provisions of its seventh section. The fact 
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that it was determined by ail of the United States tribunals cliarged 
with the duty of deciding the question that there never was, in 
fact, any grant or concession by the Mexican government to the 
Romeros, and that their claim to lands under the alleged grani 
was rejected, does not render the act inapplicable to Millett. When 
he purchased, in good faith and for value, from an intermediate 
grantee of Inocencio Romero, the claim was being earnestly pressed 
before the courts of the United States that there was such a grant, 
and their records show that there was paroi évidence of its actual 
issuance and existence. Besides, the issuance of a grant was not 
always essential to the confirmation of such a claim. In the case 
of U. S. V. Alviso, 23 How. 318, the suprême court refused to dis- 
tnrb, and affirmed, the decree of the court below conflrming a claim 
to land where no grant was in fact issued by the Mexican autîior- 
ities, but where, pending the proceedings by those authorities upon 
the pétition for the grant, the petitioner was given permission to 
occupy the land, then vacant, which he did for 14 years, during 
Avhich time he was recognized as its owner, and possessed the req- 
uisite qualifications, and no suspicion existed unfavorable to the 
bona fldes of his pétition or the continuity of his possession and 
claim, and where there was no adverse claim. Surely, one who 
purchased, in good faith and for value, the land under such a claim 
as that of the Romeros, before its final r éjection, is as much en- 
titled to the preferred right conferred by the seventh section of 
the act of July 23, 1866, as is one who makes a similar purchase un- 
der a supposed grant afterwards adjudged to be forged or other- 
wise fraudulent. It was, as lias been said, to meet and obviate 
the hardships growing ont of ail such and similar cases, that the 
act in question was passed. 

But before the right conferred by the seventh section of the act 
of July 23, 1866, upon Millett, could be exercised, a survey of the 
lands and the flling of the plats thereof by the government of the 
United States were necessary. It appears from the décision of the 
secretary of the interior (8 Land Dec. Dep. Int. 144) that the town- 
ship plats of such survey, embracing the lands in question, were 
flled in the local land office July 30, 1878, for township 1 S., and 
on October 5, 1878, for township 1 N. Thèse plats were with- 
drawn October 24, 1878, restored February 24, 1882, suspended 
March 9, 1882, and the suspension removed April 16, 1883. On 
August 10, 1883, Naphtaly filed his application to purchase. Had 
the preferred right of purchase conferred by the seventh section of 
the act of July 23, 18(Î6, on Millett, remained in him, certainly he 
could not hâve exercised it earlier than July 30, 1878, when the 
first of the township plats was filed in the local land office. Sup- 
pose, while that right thus existed in him, without the power to 
exercise it, because of the failure of the government to survey the 
land, Millett had died ; would not the right hâve passed to his hoirs ? 
Undoubtedly so. It is equally clear, we think, that it was as- 
signable. It is elementary that every right, title, interest, or claim 
in lands is assignable or descends to lieirs. unless such transfer 
or descent is prohibited by statute. Co. Litt. 46b; Washb. Real 
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Prop. c. 1, § 20; Myers t. Croft, 13 Wall. 291; Dayenport v. Lamb, 
Id. 418. The act of July 23, 18G6, places no such restriction, limi- 
tation, or condition upon tiie rigiit therein created. The preferred 
right of purchase thereby given is analogous to the pre-emption 
laws of April 12, 1814 (3 Stat. 122), and June 19, 1834 (4 Stat. 
678), vvhich right the suprême court held, in Thredgill v. Pintard, 
12 How. 24, was assignable. The only différence between the two 
is that the preferred right of purchase given by the act of 186(5 
is based on conditions précèdent, while the right of préemption 
given by the acts of 1814 and 1834 was based on conditions subsé- 
quent, — a différence wholly unimportant in determining the nature 
and extent of the right. In Lamb v. Davenport, 18 Wall. 307, the 
suprême court held that, unless forbidden by some positive law, 
contracts made by actual settlers on the public lands concerning 
their possessory riglits, and concerning the title to be acquired in 
future from the United States, are valid as between the parties to 
the contract, though there be at the time no act of congress by 
which the title may be acquired, and though the government is un- 
der no obligation to either of the parties in regard to the title; 
and, accordingly, that the right of entry conferred by the Oregon 
donation act of September 27, 1850 (9 Stat. 496), inured to the 
benetit of grantees under the prior possessory right. Such au- 
thoritative récognition of the assignability, in the absence of stat- 
utory prohibition, of such possessory rights and right of pre-emp- 
tion, is, in our judgment, conclusive in favor of the assignability 
of the preferred right of purchase given by the seventh section of 
the act of July 23, 1866. This view was adopted by the secretary 
of the interior in 1873, and lias ever since prevailed in the land 
department. Wilson v. Eailroad Co., Copp, Pub. Land Laws, 471; 
Owen V. Stevens, 3 Land Dec. Dep. Int. 401; Welch v. Molino, 7 Land 
Dec. Dep. Int. 210. 

It is true, as urged on the part of the défendants, that Naphtaly 
purchased with notice of the iinal rejection of the Mexican claim; 
but it is equally true that he purchased with knowledge of the 
act of July 23, 1866, and with a knowledge that, under that act, 
there existed in his grantor a preferred right of purchase, which 
was assignable, and which he had the légal right to purchase, and 
which he did purchase in good faith and for value. In respect to 
ail matters of fact, such as the possession, use, and improvement of 
the lands, the respective purchases, how and for what made, the 
patent, as has been said, is conclusive; and holding, as we do, 
that the preferred right of purchase is assignable, it results that 
the proflered évidence, had it been admitted, could not hâve af- 
fected the validity of the plaintifl's patents. 

We are of opinion, further, that the court below did not err in 
sustaining the objections to the évidence offered by the défendants. 
Admitting, as they did, that the lands in question were public lands 
of the United States, subject to sale under its laws, for which the 
plaintiff brought into court patents of the United States regular 
in form, those instruments are absolutely conclusive against any 
collatéral attack by mère intruders upon the lands covered by 
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them, such as the défendants confess tkemselves to be. Smelting 
Co. V. Kemp, 104 U. S, 636; Steel v. Eefining Co., 106 U. S. 447, 
1 Sup. et. 389; Barden v. Eailroad Co., 154 U. S. 328, 14 Sup. Ct. 
1030; Buena Vista Petroleum Co. v. Tulare Oil & Min. Co., 67 Ped. 
226; U. S. V. Winona & St. P. R. Co., 15 C. C. A. 96, 67 Ped. 948. 
Judgment afflrmed. 



SMITH V. NAPHTALY et al. 

(Circuit Court of Appeals, Ninth Circuit. February 3, 1896.) 

No. 262. 
Pdbwc Lands. 

Appeal from the Circuit Court of the United States for the Northern District 
of California. 

Thls was a bill in equity by Joseph Naphtaly and others against Josiah S. 
Smith to recover certain lands. A demurrer to the bill was sustained by the 
circuit court, and a decree entered accordingly. Défendant appealed. 

H. F. Crâne and Philip Teare, for appellant 
A. L. Rhodes, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and MORROW, District Judge. 

ROSS, Circuit Judge. From the action of the court below in sustaining a 
demurrer to the bill in this case, the complainant appealed. The merits of the 
case are covered by the décision in the case of Beley v. Naphtaly (just filed) 73 
Fed. 120. It is not necessary to do more than to refer to the reasons there 
given in support of our judgment afflrming that of the court below. Judgment 
aiBrmed. 



DUDLEY V. FRONT STREET CABLE RY. CO. et al. 

(Circuit Court, D. Washington, N. D. March 24, 1896.) 

Négligence— Btarting Street Car. 

Plaintiff attempted to board a car on defendant's cable railway while it 
was standing near a street corner, waiting to talce on passengers. The car 
was crowded, and persons were standing on the platform, and one on the 
step of the car. Just as plaintiffc' took hold of the railing of the platform 
and placed hls foot on the step, the conductor (who was inside the car, and 
did not see plaintiff) gave the signal to go ahead. The car started, and, 
as it went round a curve at high speed, plaintiff's hold on the railing was 
broken before he liad been able to secure a firm footing on the car, and he 
was thrown off and injured. Held, that the conductor was négligent in fail- 
ing to ascertain that ail passengers were on board before starting the car, 
and that défendant was liable. 

At Law. Action by Christopher B. Dudley against the Pront 
Street Cable-Eailway Company, a corporation, to recover damages 
for Personal injury caused by négligence. Pindings and judgment 
for plaintiff. 

John Arthur and J. Lindley Green, for plaintiff. 
E. C. Hughes, for défendant. 

HANPORD, District Judge. I flnd from the évidence in this caae 
that on the night of November 3, 1894, the plaintiff, while attempt- 
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iûg to get on a car operated by the défendant company, lost his foot- 
ing as the car started forward, and in conséquence the tibia of his 
right leg was fractured near the ankle joint. The defendant's Une 
of railway curves from Front street into Pike, and runs the length 
of one block in Pike street, aad then curves into Second street. The 
car was fairly loaded before reaching Pike street, and a stop was 
made a distance of about 30 feet from the beginning of the Second 
street curve, to take on other passengers. When the car stopped 
the plaintifE was some distance away, and in front of the car. He 
hastened to take the car, and, on reaching it, found the front end 
fully occupied, and then went briskly to the rear platform, which 
was somewhat crowded, the inside of the car being full, — so much 
so that a lady who stepped on the platform just ahead of the plain- 
tifE, was obliged to remain standing on the platform, and one other 
passenger, unable te get on the platform, was standing on the step, 
holding on by the hand railing. The conductor was inside of the 
car, and gave a signal to start, and the car did start quickly, just as 
the plaintiff took hold of the hand rail and placed one foot on the 
step. In reaching to seize the hand rail on the forward side of the 
step, his hand struck the other passenger standing on the step, and 
he was disconcerted by missing his hold. As the car came upon 
the curve, its velocity was too great for the plaintifE's streng-th, he 
having failed to obtain a secure footing, and the injury resulted as 
above stated. 

It was the duty of the conductor, before giving the signal to the 
giipman, to look around, and to hâve seen that ail passengers to 
take passage at that place were safely on board; and failure in the 
performance of this duty cannot be excused by the fact that the con- 
ductor did not actually see the plaintiff. The négligence of the con- 
ductor in this regard is clearly established by ail the évidence in the 
case, including his own testimony. The plaintifE was diligent in 
attempting to get on the car while it was stationary. He may hâve 
been lacking in dexterity, but that is not such a fault as to preclude 
him from recovering damages. 

The évidence shows that the plaintifE bas expended for surgical 
treatment and medicines |120, and has suflered loss of wages by 
being incapacitated for a considérable time from pursuing his avo- 
cation as a laborer, besides sufEering physical and mental pain. For 
thèse expenditures and loss he is entitled to recover reasonable com- 
pensation. He claims, in addition, prospective damages, as com- 
pensation for future loss by reason of diminished capacity to eam 
money. To entitle the plaintifE to recover prospective damages, it 
is necessary for him to prove with reasonable certainty that his in- 
jury is permanent. In this case there is a lack of such proof. The 
plaintiff himself has testifled that since his injury he has not been 
able, by reason of the weakness of his limb, to perform a day's work, 
and he believes that he will not become suâiciently strong to perform 
hard labor. He has been discouraged by reason of his injury, and 
it is but natural for him to entertain such belief , although it appears 
from other évidence in the case to be erroneous. The most im- 
v.73F.no.l— 9 
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portant and satisfactory évidence on this point is that given by Dr. 
E. W. Schoenle, the surgeon who treated the fracture and had charge 
of the case, which is as f ollows : 

"Q. There was nothing unusual about this case, for tliat kind of a fracture? 
A. No; except, perhaps, there was a small pièce of bone which had spUntered 
ofC, about the size of my finger, ready to burst through the muscles and tendons, 
just underneath the skin,— ready to go through. That is the only unusual part 
of the case. Q. That is not unusual, either,— a splintered fracture? A. No; 
excepting that, if this fracture was moved at ail, it would hâve been compound, 
which would hâve made it far more serious than it was. Q. If it had been 
moved. But, as it was not, it was a simple fracture? A. Yes; it was a sim- 
ple fracture. Q. And the resuit of the treatment of yourself and Dr. Eames 
was that you obtained a complète reunion of the limb? A. Yes, sir. Q. Of 
the bone, I mean. And the opération and its results are ainoug ths best that 
you hâve obtained in those cases, are they not? A. Cîonsidering iiis âge, and 
having a great deal of lacération of the soft parts, we consider the resuit very 
good. Q. The cartilaginous growth which you speak of is only a part of the 
substance that nature throws in to cause the juncture of the bone, and to heal 
and restore the parts? A. Yes, sir. Q. The additional growtli will finally be 
fully absorbed, so that tUe bony matter will be like it was originally, practical- 
iy, in ail respects? A. Well, there will always remain a small lump there. Q. 
A very little enlargement, so that it will be perceptible, but only so? A. Yes, 
sir. Q. There is no pain there? A. No; not that I could tell. Q. And the 
smaller size of that leg is due to the fact that it is not used, and has not been 
used, as much as the other? A. I suppose so. Q. The exercise of the limb 
will bring back its normal size, will it not? A. Well, probably so." 

It is my opinion that the sum of |1,000 will be a reasonable com- 
pensation for the injury as proved. Let there be ândings and judg- 
ment accordingly. 



SULLIVAN V. McCONNELL. 

(Circuit Court of Appeals, Fifth Circuit. February 4, 1S9G.) 

No. 395. 
EsTOPPET, rs Pats. 

In a suit brought by the S. Company against S. individually, one ot the 
causes of action was that S. had used the time and labor of the clerks em- 
ployed and paid by tlie corporation in the transaction of his private busi- 
ness. In support of the allégations of the complaint, one M. made an aitl- 
davlt that he knew the allégations on this subject were true, because he 
was one of tlie employés of the company, and was required by S. to act 
as his individual bookkeeper and gênerai clerk, "although said company 
paid afflant's entire salary." After the flling of the bill a compromise was 
made settling ail the matters in contre vei'sy, each party releasing ail claims 
against the other. M. took part in thèse negotiations as a représentative 
of the company, insisting on the truth of the allégations as to the use of 
the clerks, etc., without intimating to S. that he claimed compensation 
from hlm individually for the services rendered. Held, that M. was 
estopped from thereafter maintaining a suit against S. for such compensa- 
tion. 

In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

This was an action of assumpsit by R. F. McConnell against Mar- 
tin H. Sullivan to recover money claimed as compensation for serv- 
ices rendered. In the circuit court verdict and judgment were given 
for plaintiflf, and défendant brought error. 
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J. J. Sullivan, Geo. P. Eaney, John A. Henderson, and John Eagèn, 
for plaintiff in error. 

W. A. Blount, A. G. Blount, Jr., and J. 0. Avery, for défendant in 
error. 

Before PAEDEE and McCORMICK, Circuit Judges, and BOAR- 
MAN, District Judge 

BOARMAN, District Judge. This is an action in assumpsit be- 
gun September 24, 1894, by McConnell against Sullivan. The claim 
asserted by the plaintiff, McConnell, as stated in bis déclaration, is 
that, on September 1, 1894, Sullivan was indebted to McConnell in 
the sum of $3,700, for worb and labor as bookkeeper, accountant, 
correspondent, and secretary from February 1, 1890, to March 1, 
1893, at flOO per month, |3,700. The judgment of the lower court 
was for plaintiff for |3,700 with interest. There were three pleas 
presented by défendant to plaintiff 's déclaration: (1) The gênerai 
issue; (2) the statute of limitations; (3) the plea of estoppel, which 
is as follows: 

"That said plaintiff Is estopped, and ought not to be permltted, to main- 
tain his said action against tliis défendant, for the reason that said plaintiff 
was the secretary and boolîlseeper of the Sullivan Timber Company, a corpo- 
ration organized under the lavvs of Florlda, at the time and for a long period 
prier to the date of filing of a bill in equity, in this honorable court, by said 
Sullivan Timber Company, against M. H. Sullivan, défendant herein, on the 
22d day of May, 1893, claiming divers sums of money upon various grounds; 
and among items alleged and claimed, in said bill of Sullivan Timber Com- 
pany, of M. H. Sullivan, the défendant, is the sum of $9,151, for salary of 
clerks and employés, etc., as set out in paragraph 15 of said bill, and alleging 
that said employés and clerks vcere occupied in the private business of said 
M. H. Sullivan, in writing letters, telegrams, etc., while they were paid by the 
Sullivan Timbc^r Company; and défendant allèges that plaintiff was one of the 
«mployês of the Sullivan Timber Company claimed to hâve been occupied in 
the business of défendant, and durlng the same period of time claimed by 
plaintiff in this suit, and that the plaintiff In this suit furnished the data for 
said charge in said bill in equity, and made affidavit that same was correct, 
That afterwards, to wit, on the 7th day of June, 1894, by agreement in writ- 
Ing, ail suits pending and matters in controversy between said Sullivan Tim- 
ber Company and M. H, Sullivan, including suit in equity in this court, in 
which said item for clerk hire, etc., was claimed, were settled and adjusted, 
and by the express terms of said agreement each party mutually released the 
other from ail claims of any kind then existing or that should thereafter arise 
from the organization or opération of said Sullivan Timber Compauy. And 
■défendant allèges that R. F. McConnell, as secretary of said Sullivan Timber 
Company, participated in the negotiations leading to said settlement, and 
signed said agreement in writing aforesald, as secretary of said Sullivan 
Timber Company; and défendant allèges that plaintiff's clalm in this suit 
Is one growing out of the business relations between said Sullivan Timber 
Company and défendant, and that same was covered by paragraph 15 of said 
bill In equity in this court, and settled and adjusted as aforesaid, and that said 
plaintiff, by reason of the promises, is estopped from asserting a claim in his 
own right in this suit against this défendant, and this the défendant Is ready 
to verify. 

"Wherefore he prays judgment if the plaintiff ought to be admitted against 
his aforesaid dealings and actions to maintain this his suit against this défend- 
ant." 

Six assignments of error are presented by plaintiff in errer, dé- 
fendant below. The ârst, second, thu-d, and sixth relate to matters 
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which, uiider the yiew we take of the case, we do not tWnk it 
necessary to discuss. The fourth and flftli relate to the défense of 
estoppel, set up in the third plea. 

"(4) The court erred in refuslng to give, at tbe request of the défendant, the 
following instructions to the jury: 'If the jury believe, from the évidence, that 
the plaintifC was cognizant of the settlement shown by the évidence to hâve 
been made between the Sullivan Timber Company and the défendant, M. H. 
Sullivan, and that the plalntiff in this suit stood by and permitted such settle- 
ment to be made, and did not make or assert any elaim agalnst the défendant 
for compensation for services sued for in this action, you vs'lll flnd for the de- 
fendant.' 

"(5) The court erred in refuslng to give, at the request of défendant, the fol- 
lowing Instruction to the jury: 'If you believe, from the évidence, that the 
plaintlfi: made an affldavlt, pending litigation between Sullivan Timber Com- 
pany and M. H. Sullivan, that said Sullivan Timber Company paid hls entire 
salary, althôugh he dld the work claimed in this suit while in the employ of 
said timber company, you will flnd for the défendant.' " 

Thèse two assignments direct the attention of the court to the 
only issue presented by the pleadings and record which we will con- 
sider. The flfteenth paragrapli, ref erred to in the plea of estoppel 
as appearing in the bill in equity of Sullivan Timber Company 
against M. H. Sullivan, is shown in the transcript (Exhibit A) to be 
as follows: 

"(15) The complainant further shows unto your honors that, in the conduct- 
ing of his private business, it became necessary to said Martin H. Sullivan to 
hâve, in and about his office, clerks and employés, and to send and receive 
telegrams, and to write and receive letters in and about his private business 
aud family afCairs, but from November, 1880, to November, 1892, the said 
Martin H. Sullivan, fraudulently coUuding and conspiring with the said W. A. 
S. Wheeler to defraud complainant, did requlre and cause to be employed, in 
the name of, and to be paid by, complainant, clerks and employés to do Iiis 
(said Sullivan's) private business, and did charge the salary of said clerks to, 
and caused the same to be paid by, complainant; aud the said M. H. Sulli- 
van, fvirther colluding and conspiring with the said W. A. S. Wheeler to de- 
fraud complainant, dld cause the exponses of the said Sullivan's telegrams and 
cablegrams and stationery and stamps, and ail other office expenses of his, 
to be paid ont of the funds of complainant; and the said salary of the said 
clerks and employés, and the said office expenses so paid out of the funds of 
complainant by the said W. A. S. Wheeler, together with interest to February 
28. 1893, aggregates the sum of ninety-one hundred and flfty-one dollars (.f9,- 
151.00)." 

As is shown on the defendant's second exception, relating to the 
refusai of the judge to charge as requeated, — assignments 4 and 
5, — évidence was introduced showing that McConnell made an affi- 
davit supporting the allégations of the bill of complaint filed by the 
Sullivan Timber Company against M. H. Sullivan, and that, in said 
affidavit, he said that he had read the said bill, and that the alléga- 
tions contained in paragraph 15 of said bill were true; that lie 
knew them to be true, because he (the déponent) "was one of the 
employés of the Sullivan Timber Company, and was required by 
said M. H. Sullivan to act as his (said Sullivan's) bookkeeper and 
gênerai clerk, although said company paid afliant's entire salary; 
and that said Sullivan contributed nothing to the payment there- 
of." Further évidence was offered showing that, after tlie said bill 
had been âled, with the said affidavit of McConnell attached thereto, 
a compromise was made, adjusting and settling ail of the controver- 
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sies between the parties to the said Mil in equity, including matters 
involved in said paragraph 15; that, during the negotiations and 
settlements made in pursuance of said compromise, said McConnell 
was actively acting as one of the représentatives of the said Sulli- 
van Timber Company; and that D. S. Troy and J. J. Sullivan were, 
on the other hand, représentatives of the said M. H Sullivan in dis- 
cussing, making, and agreeing to the said compromise. The évi- 
dence relating to the same exception shows, further, that said Mc- 
Connell stated and represented to the said D. S. Troy and J. J. Sul- 
livan that he knew the statements in paragraph 15, above set ont, 
were true, because he (McConnell) had rendered most of the serv- 
ices therein described. And there was also testimony, given by 
said McConnell, in which he claimed to hâve said to the représen- 
tatives of the Sullivan Timber Company that any settlement that 
might be made was not to cover or include the services rendered by 
him to M. H. Sullivan, individually, and he testified, further, that he 
had never notifled or intimated to "said M. H. Sullivan, or his agents 
or représentatives," that sucli settlement was not to cover the same, 
because he never had any conversation with them on the subject. 
McConnell also denied that he ever made such statements to D. C. 
Troy or J. J. Sullivan above mentioned. He also testified that there 
were clerks, employés of the Sullivan Timber Com])any, who per- 
formed services for M. H. Sullivan set forth in paragraph 15, and 
that "he did not consider himself a clerk or employé," and that said 
paragraph was not intended to cover his services. 

It will be seen that the averments in paragraph 15 allège, substan- 
tially, that M. H. Sullivan, individually, had for a period of years 
been using and appropriating to himself the services of the clerks 
and employés of the timber company, ail of which services belonged 
to and were the property of the Sullivan Timber Company, and, be- 
cause M. H. Sullivan had so used and appropriated their services to 
his individual use, he ovfed and should pay said Sullivan Timber 
Company |9,151 for the said use of the company's said servants, clerks, 
and employés. At the time of the filing of the suit, and at the time 
said compromise was made of ail the controversies therein, McCon- 
nell had never made any demand on M. H. Sullivan for payment for 
whatever services he miglit hâve rendered to Sullivan, and such a 
demand was never made until a short while before McConneU's suit 
was flled. It will be seen, from the t(;stimony recited in aid of the 
third exception, that McConnell states that, at the time he made the 
said affldavit, he declared that he did not intend, for the matters set 
ont in paragraph 15, to cover the claim which he personally had 
against M. H. Sullivan, individually, for tlio services which he had 
rendered him. He also said that he did not consider himself an em- 
ployé or clerk of the timber company, and dénies that he ever noti- 
fied or intimated to M. H. Sullivan, or his agents or représentatives, 
that the said paragraph was not to cover his claim against him (Sul- 
livan) individually. 

Counsel for défendant in error, in support of the refusai of the 
judge to charge matters assigned in paragraphs 4 and ï\ contends 
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that the testimony relating to matters shown in said paragraph 15, 
and to the aifidavit of McConnell made in veriâcation of said para- 
graph, and to the conversation had with Troy and Sullivan, show 
material issues of fact, which would hâve been taken from the jury 
by the court if the judge had charged as requested in paragraphs 4 
and 5. Récitals in the bill of exception No. 3 show paragraph 15 
and the affldavit attached thereto, and also show testimony, on the 
part of McConnell, which, under one view of the case, would support 
the contention of défendant in error's counsel, that, as there is an is- 
sue of fact involved, the jury should hâve had that issue of fact given 
to them. But, under the view we take of the appellant's plea of estop- 
pel, even though such conflicting statements are shown in the ré- 
citals in the said bill of exception, we think that the circuit court 
erroneously refused to give the instructions embodied in the fourth 
and flfth assignments. We are led to this view because we think 
the légal import of paragraph 15 and McConnell's affldavit support- 
ing its allégation was to give notice to M. H. Sullivan that the serv- 
ices rendered to him, individually, by McConnell, were covered ex- 
pressly or by légal implication in the charges against Sullivan and 
in the allégations disclosed in the said flfteenth paragraph. 

Plaintiff in error's plea of estoppel is founded on the notice, what- 
ever its estent may be, in law, that said paragraph and affldavit im- 
ported to Sullivan. Considering the extent of the légal effect of such 
notice, it seems that McConnell should be estopped from claiming 
anything from Sullivan for the services which lie says he rendered to 
Sullivan. The purpose of the plea of plaintiff in error's view is to f or- 
bid McConnell from charging for any services rendered to Sullivan 
which are legally covered by or in the charges and allégations of 
paragraph 15. The said paragraph clearly conveys the idea that the 
timber company, having become aware of the fact that Sullivan had 
been appropriating to his own use the property of said company, to 
wit, the labor of its servants, clerks, or employés, it (the said com- 
pany) intended to hold, and did therein hold, and charge him with 
liability to the extent of $9,151 for his (Sullivan's) appropriation and 
use of the labor of such said servants, etc. Considering the aver- 
ments in said paragraph, in connection with the légal import of Mc- 
Connell's said affldavit, together with the knowledge which Sullivan 
himself had of the fact that McConnell, while serving him as his 
secretary, etc., was ail the time an employé of said company, and one 
to whom the said company was paying his entire salary, we think the 
notice conveyed in said paragraph, enlarged and illustrated, as such 
notice was, by the facts within knowledge of both McConnell and 
Sullivan, was broad enough, in its légal effect, to give Sullivan to 
understand and believe that the company, in making its claim fo£ 
|9,151, intended to include, and did include, therein, ail of its right, 
whatever it might in law be, to charge him (Sullivan) for or because 
he may hâve, at times, used the labor of the company's servant, 
McConnell, or of any other of its servants. The correctness of the 
charge set out in paragraph 15, so far as it shows that certain em- 
ployés of the timber company worked for Sullivan as his clerks, etc., 
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seems to hâve been Imown only to McConnell and Snllivan. The 
lefj;al import of tlu> claiin in said paragrapli shows that the liniljer 
Company was sning Sullivan for |9,151, because lie had appropriated 
and used certain labor of its servants, McConnell and others. Sulli- 
van knew that lie had, at tiines, used his (McConnell's) services, and 
he knew, too, wliether lie had, at any tiine, used or appropriated to 
liimself the labor of any otlier servant of the company. He was 
advised by the aflidavit that he (McConnell) said that the charge in 
paragrapli 15 included his (McConnell's) services, as one of the serv- 
ants for whose services he was there being charged by the timber 
company. 

The confiicting évidence, whatever issues of fact it may présent, 
does not show that McConnell, at any time anterior to the institu- 
tion of said suit, or to the said compromise settlement thereof, ever 
said anythiug to any one, escept, it may be, to the représentatives 
of the timber company, that said paragraph 15 did not cover his 
claims, nor that said compromise would not cover the sanie. In such 
évidence it ai^pears that McConnell dénies that he told Sullivan's 
lawyers anything about the statements in said paragraph being true, 
etc., but no one claims that McConnell ever talked Avith Sullivan or 
his agents or his représentatives about the claim prior to tlie insti- 
tution of the said suit or the compromise settlement thereof. In 
the absence of such knowledge as would hâve been imparted to Sul- 
livan had McConnell ever set up any claim against him, it is clear 
that Sullivan, in making the said compromise, was entitled to con- 
sider, and be governed therein by, the légal effect and import of said 
paragrapli 15, illustrated, as it was, by McConnell's alïidavit. What- 
ever may hâve been the said conversation between the Sullivan Tim- 
ber Company and McConnell, it is clear that McConnell was, as to 
Sullivan himself, silent, when it was his duty to speak. If para- 
graph 15 and the said affidavit, according to McConnell's own under- 
standing, did not include or cover his claim against Sullivan, it was 
clearly his duty, under the circumstances, to speak out what was in 
his mind to Sullivan. Failing to do this, he was guilty of a con- 
cealnient, which, in law, amounts, under the circumstances, — aniong 
which circumstances may be noted the said affidavit, McConnell's 
failure at any time prior to the said compromise to demand or in 
any way claim pay for the services for which he now sues, and his 
présence as the active représentative of the timber company pend- 
ing the settlement of the claim in paragraph 15, — to intentional nég- 
ligence of a breach of duty. See 2 Herm. Estop., cited under Pick- 
ard v. Sears, 6 Adol. & E. 469; Timon v. Whitehead, 58 Tex. 290, 
cases cited. 

Under the views we hâve stated herein, Sullivan was justified, in 
acting on the légal effect of paragraph 15 and of said affidavit, in 
believing that the compromise covered and settled whatever claims 
the timber company or any one else might hâve had, under the légal 
import of the allégations in paragraph 15, considered in connection 
with said affidavit. But it is not necessary, in aid of our purpose 
to sustain plaintifE in error's défense on the plea of estoppel, to rest 
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our reasons therefor on the fact that McConnell's conversations with 
the représentatives of the Sullivan Timber Company or with any one 
else did not charge Sullivan vi'ith notice of the claim that McConnell 
had, for two or three years, in mental réservation, against Sullivan ; 
for we think that said paragraph, together with McConnell's affldavit 
in vérification and explanation thereof, and ail the circumstances at- 
tending the making of said compromise, should hâve the effect, in 
law, of estopping him from prosecuting successf ully a claim of which 
he, subsequently to the making of said compromise settlement, for 
the flrst time, gave Sullivan notice. 

There was error in the circuit court in refusing to give the spécial 
instructions recited in paragraphs 4 and 5. The judgment is re- 
versed, and the cause remanded, with instructions to set aside the 
verdict and grant a new trial. 



SNYDER V. BOOSTER. 

(Circuit Court of Appeals, Fifth Circuit. February 24, 1896.) 

No. 416. 

National Banks — Liability of ■Stockholdbrs— Transfbr op Shares. 

One S. subscribed for 50 shares of tlie stocli of a national bank, borrow- 
ing tlie money to pay for them from C, ttie cashier of the banli. As col- 
latéral security for the money so borrowed, he indorsed over the certificate 
to C, and left it with him. A few months later he sold the stock to C. for 
the amount of the loan and accrued interest, the certificate remalning in 
C.'s hands. The bank was solvent at the time, and so continued for 11 ve 
years, during which 0. coUected the dividends on the stock, as sliown by 
the bank's dividend book, but the stock was never actuaJly transferred to 
C. on the books of the bank. The by-laws of the bank provided that divi- 
dends should be paid to the stockholders in whose names the stock should 
stand; that certlflcates should be issued by the président and cashier; 
and that, when stock was transferred, the certificate should be canceled, 
and a new one issued. Long atter the sale of S.'s stock to C, the bank be- 
came Insolvent, an assessment was made upon the stockholders, and the 
receiver of the bank, finding S.'s name as a stockholder on the books of the 
bank, brought suit against him. On the trial of the suit the foregoing facts 
were shown. C. was dead at the time of the trial. Eeld, that it might 
be inferred as a fact, from the évidence, that the bank had notice of the 
transfer of the stock by S. to C, and the termination of S.'s relation to the 
bank as stockholder, from which fact the légal presumption would follow 
that the bank would cause such acts to be done in relation to the transfer 
as its officers were called on to do, and that the jury should be permitted to 
draw such inference. 

In Error to the District Court of the United States for the West- 
ern District of Texas. 

Eobert G. West, for plaintifE in error. 
Benj. F. Fowler, for défendant in error. 

Before FARDEE and McCOEMICK, Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. Joël W. Foster, receiver of the 
Gheyenne National Bank of Wyoming, brought suit in the district 
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court for the Western district of Texas against J. W. Snyder, to re- 
coYer |5,000, with interest thereon. Said sums were alleged to be 
due said bank by défendant as the holder of 50 sliares of stock in 
said insolvent bank by virtue of the law and an order made there- 
under by the United States comptroller of tlie currency, levying an 
assessment of |100 per share upon the sliareliolders of tlie said 
bank as provided by sections 5139 and 5151 of the Revised Statutes 
of the United States, which said sections are as follows: 

Rev. St U. S. § 5139: "Tlie capital stock of each association shall be dlvided 
into shares of one hundred dollars each, and be deemed Personal property, aud 
transférable, on the books of the association, in such manner as may be pre- 
scribed in the by-laws, or articles of the association. Every person becoming 
a shareholder, by such transfer, shall m proportion to his shares succeed to 
ail the rights and liabilities of the prior holder of snch shares, and no change 
shall be made in the articles of association by which the rights, remédies or 
security of the existing creditors of the association shall be impaired." 

Rev. St U. S. § 5151: "The shareholders of every national banking associa- 
tion shall be held individually responsible equaUy and ratably, and not for an- 
other, for ail contracts, debts and engagements of such association to the ei- 
tent of the amount of their stock therein at the par value thereof in addition 
to the amount invested therein. ♦ * *" (Remainder of the article omitted as 
it bas no bearing on the questions raised by the assignments.) 

In addition to said sections of law we qnote the following sections 
of the said bank's by-laws: 

"Sec. 17. The stock of the bank shall be assignable and transférable only on 
the books of the bank, subject to the restrictions and provisions of the bank- 
ing lavfs, and a transfer book shall be provided, in which ail assignments and 
transfers of stock shall be made. 

"Sec. 18. The transfer of stock shall not be suspended preparatory to the 
déclaration of dividends, and, unless an agreement to the contrary shall be ex- 
pressed in the assignment, dividends shall be paid equally to the stockholders 
in whose name the stock shall stand at the date of the déclaration of dividends. 

"Sec. 19. Certiticates of stock assigned by the président and cashier may be 
issued to a shareholder, and the certificate shall state upon the face thereof 
that the stock is transférable only upon the books of the bank, in person, or by 
attomey; and when the stock is transferred the certificate thereof shall be re- 
turned to the bank, and canceled, and new certificate issued." 

The évidence shows the order of the United States comptroller 
directing the said assessment, etc., on the shares of ail stockholders 
of the bank; that Snyder's name appeai's in the bank's book show- 
ing the names of the stockholders. Aside from the bank's books, 
and the sections of the laws, etc., qnoted supra, the only oral testi- 
mony offered was by Snydw for himself, it being admitted that the 
cashier, CoUins, and the président of the bank, are dead. Plaintiff 
in error's testimony shows substantially as follows: That Snyder, 
in order to obtain money to pay for the 50 shares subscribed to the 
banji, borrowed |5,000 on November 19, 1885, from Collins, then 
the cashier of the said bank; that Snyder sold his said share of 
stock to Collins individually, on July 6, 1886, for $5,378.33; that he 
had collected no dividends thereon; that at the time Snyder became 
the owner of said shares he indorsed the certificate over to Collins, 
and left it with him as collatéral security for the Î5,000 which he bor- 
rowed from Collins; that when Snyder sold his shares of stock to Col- 
lins he and Collins were both in the bank's office, and Collins at the time 
was the cashier as well as a director of the bank; that Snyder's 
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stock certiflcate, havîiig been indorsed over to Collins when he bor- 
rowed said money from him, remained and was in his hands at the 
time of Snyder's sale of said stock to Collins; that Snyder moved 
away from Cheyenne into Texas some time in 1886; that the divi- 
dend book No. 1 of the bank shows that Cîollins, after his said pur- 
chase from Snyder, collected two or more dividends for himself on 
the said 50 shares of stock; that Snyder's said stock certiiicate is 
lost; that the bank was solvent at the time of the sale by Snyder to 
Collins, and remained so flve years thereafter; that Snyder never 
knew that the stock had not been transferred to the bank's books 
until some time in 1895, when the said assessment now sued on was 
made against him. It was admitted that the Cheyenne National 
Bank was a banking corporation under the laws of the United States, 
and doing business in Cheyenne, state of Wyoming, and the défend- 
ant, J. W. Snyder, was a citizen of Texas, at the time this suit was 
flled. Joël Ware Foster, the plaintiff in this case, was regiilarly 
appointed on December 5, 1895, by the comptroller of the cun-ency 
as receiver of the National Bank of Cheyenne, Wyo., and duly quali- 
fled as such. In a book styled "Stock Ledger of the Cheyenne Na- 
tional Bank" the name of John W. Snyder is to be found on page 
105, and he is credited with having, on November 19, 1885, 50 shares 
of the capital stock transferred to him by John W. Collins, the cer- 
tiflcate being No. 20. 

On this trial, ail the évidence having been submitted to the jury, 
the court directed a verdict for the plaintiff. In aid of his bills of 
exception, the plaintiff in error bas attached thereto ail of said évi- 
dence. The assignments of error — such of them as we hâve not in- 
cluded in our ruling herein adversely — are as to the refusai of the 
court to give certain instructions to the jury. Such refused requests 
for charges are set out in the f ollowing assignments : 

Eighth assignment of error: "Said district court erred in not giving the fol- 
lowlng spécial charge asked by this plaintiff In error: 'That because the de- 
fendant's name maj' appear as a stockholder in the bank on the stock book, 
or transfer book of stock, does not make him absolutely liable In this case, be- 
cause there are circumstances whlch, if existing, and you believe from the évi- 
dence that they do exist, would excuse him from liability. So I charge you 
that if you believe from al! the évidence before you that J. W. Snyder, the de- 
fendant, ovpned the stock in controversy, and before the fallure of the bank, in 
.good faith, honestly, and for value, did sell to J. W. Collins said stock, and did. 
in connection therewith, exécute to said J. W. Collins an assignment of said 
stock in words as set forth on the back of the certifleates of stock in use by said 
bank, a copy of which has been read in évidence before you, and that he, in 
connection with said assignment, did what he could, and what a reasonabiy 
cautious and prudent business man would, do, or would hâve done, under ail 
the circumstances of the case in évidence, to hâve said sale (if made) entered on 
the book of transfer, to relieve himself from ail future liability, because of the 
once ownership of said stock, then défendant would not be liable in this case, 
and you will flnd a verdict for défendant.' " 

Ninth assignment of error: "Said district court erred in not giving the fol- 
lowing charge, asked by plaintiff in error: 'If the Jury believe from ail the 
facts and circumstances in évidence that défendant, ,T. W. Snyder, was the 
owner of certiflcate of stock No. 20 for 50 shares of stock for $100 each in the 
Cheyenne National Bank, and that on the 6th day of ,Tuly, 1886, he, in good 
faith, bona flde, for value, sold said stock to W. ,T. Collins, and that he, défend- 
ant Snyder, did ail that a reasonabiy prudent man would do or would hâve 
done, linder ail the facts and circumstances before you, to hâve said sale re- 
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corded or carried into the stock transfer book, then he would not be and Is net 
liable in this case, and you will flnd a verdict for défendant.' " 

Tenth assignment of error: "Said district court erred in refusing to glve tlie 
foliowing instructions, asked by the plaintiff in error: 'If tbe jury believe 
from ail the évidence in this case that the défendant, J. W. Snyder, did ail that 
a reasonably cautions and prudent man would do to hâve the transfer or cer- 
tificate of stock No. 20 in the Cheyenne National Bank from him to J. W. Col- 
lins (if he made a sale thereof) to hâve the transfer thereof noted and perpet- 
uated on the book of stock transfer, then you vpill flnd a verdict for défend- 
ant' " 

The défendant in error contends that the facts shown in the rec- 
ord bring the case under the rule laid down in Richmond v. Irons, 
121 U. S. 27, 7 Sup. et. 788, from which we quote as follows: 

"As to the 50 shares of stock sold by Comstock to Holmes, September 23,1873, 
we think the conclusion cannot be resisted that the transaction was made in 
contemplation of the insolvency of the bank, and, although both parties may 
hâve believed that the bank would ultimately be able to pay ail of Its debts 
notwithstanding this transaction, we think that, as against ereditors, it was 
fraudulent in law, and to that estent Comstock is ehargeable as a shareholder. 
The sale of ÔO shares in February, 1873, and of the other 50 shares In June, 
1873, there is no reason to suppose were not made in entire good faith, and 
without any expectation on the part of the parties of the insolvency of the 
bank. Notwithstanding that, Comstock continued to be, upon the bocks of the 
bank, the owner of thèse shares until September 2od and September 24th, wheu 
they were respectively transferred. By section 5139 of the Revised Statutes 
those persons only hâve the rights and liabilities of stockholders who appear to 
be such as are registered on the bocks of the association, the stock being trans- 
férable only in that way. Xo person becomes a shareholder, subject to such 
liabilities, and succeeding to such rights, except by such transfer. Until such 
transfer, the prior holder is the stockholder for ail purposes of the law. It fol- 
lows, therefore, that Charles Comstock, in respect to the shares sold by him in 
February and June, 1873, was the statutory owner on the 23d day of Septem- 
ber, 1873. His liability as such stockholder is the same as if he had that day 
sold and transferred the stock to Ira Holmes; but such a sale and transfer 
could only hâve been made that day by Comstock, who was himself a director, 
in contemplation and actual knowledge of the suspension of the bank. It 
/would operate as a fraud on the ereditors,— an effect which the law wiU not 
.permit. The case is not wlthin the rule laid down in Whitney v. Butler, 118 
tJ. S. 655, 7 Sup. et. 61. Hère there is no proof, as there was in that case, of 
the delivery of the certificates to the bank, and the power of attorney authorlz- 
ing its transfer, with a request to do se, made at the time of the transaction. 
The delivery was to Holmes, not as président, but as vendee. We are there- 
fore constrained to hold that the decree below, in charging Comstock with lia- 
bility as the owner of 150 shares, was not erroneous." 

The plaintiff in error urges us to apply the rule of law announced 
in Whitney v. Butler, 118 U. S. 655, 7 Sup. Ct. 61: 

"But it wlU be found, upon careful examination, that in no one of the cases 
upon which thèse gênerai prlnciples hâve been announced, as between eredit- 
ors and shareholders, does it appear that the précaution was taken, after the 
sale of the stock, to surrender the certificates therefor to the bank itself, ac- 
companied (where such surrender was not made by the shareholder in person) 
by a power of attorney, which would enable its officers to make the transfer on 
the register. The position of the seller in such a case is analogous to that of 
a grantor of a deed deposited in the proper office to be recorded. The gên- 
erai rule is that the deed is considered as recorded from the time of such de- 
posit. 2 Washb. Real Prop. bk. 3, c. 4, par. 52. Where the seller delivers the 
stock certlficate and power of attorney to the buyer, relying upon the promise 
of the latter to hâve the necessary transfer made, or where the certificate and 
power of attorney are delivered to the bank without communicating to its offi- 
cers the name of the buyer, the seller may well be held liable as a shareholder 
until, at least, he shall hâve done ail that he reasonably can do to effect a trans- 
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fer on tbe stock register. In the case before us, the personal présence of thé de- 
fendants at the bank was not required, In order to secure their release from Ila- 
billty as shareliolders. Besides, the certificates of stock authorized them to act 
by attomey. ïhrough their agents, the brokers -who sold the stock, and through 
whom they received the money paJd for It, they surrendered the certificates 
and power of attorney to the président of the bank; he receivlng them with 
knowledge not only that défendants had parted with ail title to the stock, and 
had been paid for it, but also that it had been purchased at public auction by 
Eager. He knew cqually well that the surrender of the certificates and the 
delivery of the power of attorney and the certlflcate from the probate court 
could only hâve been for the purpose ot haying it appear, by means of a tran»- 
fer on the books of the bank, that Whitney's executors were no longer share- 
holders. The right to hâve the ti-ansfer made, and thereby secure exemption 
from further responsibility, was secured to the défendants, both by the statute 
and by the by-laws of the bani. They did ail that was required by either as 
preliminary to such transfer. Nothing remained to be done except for some 
officer of the bank to make the necessary formai entries on its books. If, when 
the agents of défendants deliveired the certificates and power of attomey to 
the président of the bank, the latter had given an intimation of a purpose not 
to make the transfer promptly, or had avowed an intention to jKSstpone action 
until a sufiicient amount of stock was obtained to fiU Coburn's order, it may be 
that the failure of the défendants to take légal steps to compel a transfer 
would, in favor of the creditors of the bank, hâve been deemed a waiver of the 
right to an immédiate transfer on the stock register. But no such intimation 
was given; no such avowal was made. No objection was made to the power 
of attomey, or to the discharge of the défendants from liability. So far as 
the record shows, nothing was said or done by the bank's offlcers to raise a 
doubt in the mlnds of the defendant's agents that the transfer would not be 
made at once. It was suggested in argument that the défendants should hâve 
seen that the transfer was made. But we are not told precisely what ought 
to hâve been done to this end that was not done by them and their agents. 
Had anything occurred that would hâve justified the défendants in believing, 
or even in suspecting, that the transfer had not been promptly made on the 
books of the bank, they would, perhaps, hâve been wanting in due diligence 
had they not, by inspection of the bank's stock register, ascertained whether 
the proper transfer had in fact been made. But there was nothing to justify 
such a belief or to excite such a suspicion. Their conduct was, under ail the 
clrcumstances, that of careful, prudent business men, and it would be a harsh 
interprétation of their acts to hold (in the I-Jnguage of some of the cases, when 
considering the gênerai question under a différent state of facts) that they al- 
lowed or permitted the name of Whltney to remain on the stock register as a 
shareholder. We are of opinion that, within a reasonable construction of that 
statute, and for ail the objects Intended to be accomplished by the provision 
imposing liability upon shareholders for the debts of national banks, the 
responsibility of the défendants must be held to hâve ceàsed upon the surren- 
der of the certificates to the bank, and the ddivery to its président of a power 
of attomey sufficient to effect, as that oflicer knew, a transfer of the stock on 
the books of the association to the purchaser." 

There seems to be no conflict in the légal principles announced 
in the two said cases. They are distinguishable onlj in their facts. 
It was conceded by counsel in argument that one or the other of 
thèse rnles should be determinative of the facts in the pending case. 
We are not advised as to the line of reasoning upon which the leam- 
ed judge below directed a verdict for the défendant in error, though 
it appears that he applied the rule of law in Richmond v. Irons, 
rather than the rule laid down in Whitney v. Butler, to the facts 
in the pending suit- The fact which shows Snyder's name, with his 
stock not transferred, on the bank books, appears to hâve been a 
suflQcient f oundation, in the view of the receiver, for bringing suit in 
this case, as well as it did in the two suits dted; but neither of the 
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authorities whlch. we hâve cited, nor âny whicli we hâve examiaed, 
hâve favored the theory that a défendant stockholder could be sub- 
jected to an absolute liability merely because his name, with his stock 
untransferred, was found by the receiver of an insolvent bank, as ap- 
pears to hâve been, in this case, in the bank's stock list. In many 
cases, if not ail of them, the courts hâve been libéral in hearing évi- 
dence dehors the bank's books — as they, under well-established rules 
of évidence, should be, where liability is sought to be imposed against 
a défendant by a plaintifE's own books— to show such a condition of 
things as might in law relieve the sometimes unfortunate défend- 
ant whose name may so appear. The transcript shows but little di- 
rect évidence in relation to the transaction which took place in the 
bank's office, in which Snyder sold his stock to Collins. If it was 
the purpose of the court below to limit the jury's considération in 
this case only to the direct évidence relating to said transaction, 
it may be that the court below, seeing no issues of fact disputed in 
the direct évidence, thought it unnecessary to submit such évi- 
dence to the jury. But were there not déductions therefrom, by 
way of presumptions of fact, which the jury might hâve reasonably 
made from the narrow fleld of direct évidence relating to that 
transaction for or against either of the parties to this suit? 

First. The direct évidence shows: That Snyder, November 19, 
1885, borrowed |5,000 from Collins with which he paid for the 50 
shares held by him in said bank. That, having indorsed over his 
certiâcate for said shares to Collins, he left the same, so indorsed, 
with Collins, as security for the loan. That July 0, 1886, in or- 
der to pay Collins the said borrowed money, Snyder sold his said 
shares to Collins for the same sum, with interest added. The évi- 
dence shows the said sale was made to Collins, individually, in 
the banlc's office, where Collins was the cashier, and one of the di- 
rectors; that no fraud is even intimated against Snyder, and ail 
of his relations as a stockholder and director in the bank ceased 
with said transaction; that his bank book shows an entry of said 
sum, made therein on the day of the said sale. 

Second. The direct évidence shows that while the by-laws provide 
that the stock of the bank shall be assignable only on the bank's 
books, etc., they also déclare that dividends shall be paid to the 
stoekholders in whose names the stock was standing at the time the 
dividends were declared ; and section 19 of the by-laws makes it the 
duty of the cashier to issue certificates to the stoekholders, which 
shall be transférable only on the books, etc., and when the stock is 
transferred the certificate thereof shall be returned to the bank, 
canceled, and new certificates issued. The évidence shows no fraud 
on Snyder's part. On the contrary, it shows good faith in him at 
every step of his in ail of his transactions with Collins and the bank. 
It shows that the bank, in 1886, when Collins bought Snyder's stock, 
was sol vent, and remained so for nearly five years thereafter; that 
Snyder ceased to be a director when Collins bought his said stocks 
and ail the dividends shown ever to hâve been declared on Snyder's 
said shares were collected by Collins, for himself, under the said by- 
laws ; and that Snyder, having moved into Texas, had no knowledge 
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of the bank, or any of its transactions, for flve years or more, after 
the said sale to Collins. We think from the state of facts wliich are 
shown in the direct évidence, supplemented, as it may be, by déduc- 
tions fairly drawn therefrom, the law will impute notice to the bank, 
and charge it with such knowledge of such transactions as its exec- 
utive offlcer, Cashier Collins, and one of its directors, Collins, posses- 
sed, by reason of said sale and transfer of the said shares, made to 
him as an individual ; and that such a state of case will give rise to 
and be attended by a légal presumption in favor of Snyder that the 
bank, through its ofticial, would do, or cause to be done, such acts in 
relation to the transfer of said shares, as its executive offlcer was re- 
quired to do in the premises. It was Cashier Collins' duty, in the 
bank's interest, as well as in his own individual interest, he having 
become, in good faith, the vendee of the stock, and the certiflcate 
therefor having been left with him, either in his offlcial or indi- 
vidual hands, at the time of the said sale to him, to make or cause 
to be made such a transfer thereof as should hâve been made ou 
the bank's books. The légal presumption that the bank, at the time 
of the said sale from Snyder to Collins, had notice and knowledge 
thereof, from time to time, during the said several years, is strength- 
ened by the further fact that Collins collected for himself two or 
more of the dividends declared by said bank on said 50 shares. The 
presumption of law just stated, it may be contended, — and we are dis- 
posed to accède to the contention, — would not apply in this case if 
its history should show that Collins, at the time the said transfer 
was made to him individually, had an interest in himself, as an in- 
dividual, at ail hostile to the interest of the bank. Wade, Notice, 
§ 662; Bank v. McNeil, 10 Bush, 54; Bank v. Cushman, 121 Mass. 
490; Bank v. Irons, 8 Fed. 1, and cases cited in note. There is no 
intimation in the évidence that Collins had any such interest, and 
such an adverse interest in himself would not, under the évidence, 
be presumed. On the contrary, reasons suggest themselves why 
his interest, in order to make his said stock merchantable, etc., must 
hâve been in having the stock transferred to himself on the books 
when he bought it, in an honest transaction, from Snyder. Certain- 
ly, in the absence of such a transfer on the bank's books, he could 
not, under the by-laws of the bank, bave been allowed to collect for 
himself ail the dividends shown in the: bank's books to hâve been de- 
clared on said shares of stock. We think, under a further Une of 
direct évidence, which consists in a statement taken from the bank's 
books, to the effect that Collins, continuing to be cashier, collected 
for himself ail the dividends which the books show were ever de- 
clared or paid by the bank to any one on said shares, the law will 
impute notice and knowledge to the bank of the fact that Snyder 
had eeased to be a stockholder in said bank long before it became 
insolvent, even though the bank's books now show that he, on No- 
vçmber 19, 1885, subscribed for said 50 shares of stock in said bank. 
We think, too, that the law, under such a state of facts, will pré- 
sume against the bank and its beneflciaries, in this suit, that Snyder 
eeased to be a stockholder therein when the bank, presumably with 
the knowledge di^closed in its own books, paid âuch said dividends 
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from time to time to Collins for himself. So if, as a matter of fact, 
the name of Snyder appears still on the bank's books as a stock- 
holder, the same books may be said to show, as a matter of law, 
iust as conclusive, that he was not a stockholder therein when Col- 
lins, under the by-Iaws, coUected said dividends. Either the pre- 
sumption of law just stated would follow upon the direct évidence, 
and déductions fairly to be made therefrom, or the law would hâve 
to présume fraud gratuitously against Collins. The law on its own 
motion, in the pending case, should not indulge such a presump- 
tion. 

At the moment when the sale by Snyder to Collins was made it ap- 
pears that the said certificate was already indorsed over to Collins, 
presumably in keeping with the form of the certiflcates of the bank 
for such indorsements. It is true, the certilicate, at the time of the 
sale, was in his hands as an individual, but it was also in his hands 
as the bank's cashier, whose ofûcial duty it was, under such a state 
of case, to make the transfer, or cause it to be made, upon the books 
of the bank. If Snyder's said several transactions, including the 
sale of the stock, had been had with the porter of the bank, instead 
of with Collins, who was the cashier, and ail of the said several 
transactions had taken place in the bank's ofiQce, obviously the law 
would not hâve imputed notice to the bank, through the porter, of 
the transaction. But suppose, in a given case, A. had sold his 
shares of stock in a bank to B., and the sale had taken place in the 
bank's oflflce, in the présence of the cashier, who at the time, to the 
knowledge of both A. and B., had in his hands and kept A.'s certifi- 
cate, indorsed as it was over to B.; then add to that supposition the 
further facts that at the time of the said transaction the bank was 
solvant, and remained so for ûve years thereafter,and that the cashier 
is dead, and the bank, flve years after said sale to B., became insol- 
vent, and the name of A. is f ound in the books by the receiver thereof 
remaining as a stockholder of the bank's books, — would such a 
state of case not fairly be controlled by the rule in the Whitney v. 
lîutler case? The receiver herein is vested only with the rights of 
the bank against Snyder. The law, in his interest, will not im- 
pose an absolute liability in Snyder merely because he may hâve 
been such a stockholder at one time, or because the receiver, as in 
this case, found his name remaining in the list of stockholders in the 
bank's books. If Snyder is liable at ail in this suit, it is because at 
^the time he was sued herein he should, under the facts and law 
applicable thereto, be held, in the interest of the insolvent bank's 
beneflciaries, as a shareholder in the said national banking associa- 
tion. An analysis of the facts in the pending case shows that Snyder 
in good faith became the owner of said shares in said bank, and 
that in such faith he certainly intended to cease his relations thereto 
as such stockholder; that Collins intended by his purchase of said 
stock to become the holder and owner of Snyder's said shares; that 
at the time of said sale to said Collins individually the said certificate 
Ko. 20, presumably being properly indorsed for transfer to Collins, 
was in and remained in the hands of the bank's cashier, with the con- 
sent and in the knowledge of the seller, purchaser, and the bank's 
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casliier. In law the stock ceased to belong to Snyder, and it became 
the property of Collins. If Snyder, after that sale, had, at a later 
day, sued the bank to make it pay to him the sums collected by 
Collins as dividends on said shares, could the bank not hâve success- 
fully defended itself on the ground that Snyder, so far as the bank 
was concerned, had sold and transferred the said stock to Collins, 
who, as the owner and hoMer of the stock, had rightfully collected 
said dividends? What else could or should hâve been done by a 
prudent, careful, business man, under the state of facts in the pend- 
ing case, to complète the honest eJïorts made by Snyder to cease to 
be, in fact, as well as in law, a shareholder in the said bank? In 
some respects the facts in this case are stronger for Snyder than for 
the executors of Whitney in the Whitney-Butler Case. That dé- 
cision did not tum on the form of authority to make the transfer. 
It seems to hâve been the purpose of the court in that case to ground 
the opinion largely, if not entirely, on the broad doctrine that a 
shareholder in good faith, who has done ail that a prudent business 
man should do, will not be held responsible for the neglect and care- 
lessness of an oiHcer of the bank. "It is of the utmost importance 
that the liability of stockholders of national banks should be rigor- 
ously enforced, but, on the other hand, the court should not treat 
them with exceptional severity, and apply to their transfers différent 
rules from those which obtain in other business transactions." 
Hayes v. Shœmaker, 39 Fed. 319; Young v. McKay, 50 Fed. 394, and 
cases cited therein. 

We think the transcript shows issues of fact which ought to hâve 
been submitted to the jury, and there was error in the court below 
in directing a verdict for the défendant in error; therefore the judg- 
ment of the district court is reversed, and a new trial granted. 



PROVIDENT SAVINGS LIFE ASSUE. SOC. v. NIXON. 

(Circuit Court of Appeals, Ninth Circuit. February 4, 1896.) 

No. 233. 

Life Insurance — Forfeiturb por Nonpatment of Premiums — Proof of 
Notice. 

The New York statute provides that no policy shall be forfeited for non- 
payment of a premium vchen it is due, unless at least 30 days prior thereto 
a notice of the date when the premium falls due "shall be duly addressed 
and mailed to the person whose life is insured * * * at his or her last 
known post-oflflice address, postage paid by the company, or by an agent of 
such Company," etc. 3 Rev. St. (8th Ed.) 1686. To show compliance with 
this statute, a clerk of an Insurance company, testifying by déposition, was 
asked whether he had "mailed" such a notice, and answered, "Yes," but 
then proceeded to state what he had done, saying, among other things, that 
he personally deposlted the notice in the gênerai post office, without stating, 
however, that he had prepaid the postage. Held that, even if the word 
"mailed," when standing alone, is to be considered as implying prepayment 
of postage, the proof was insufficient, and the déposition was properly ex- 
cluded. 

In Error to the Circuit Court of the United States for the Westeisi 
Division of the District of Washington. 
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This is an action by Ck)ra E. Mxon, défendant in error, on two 
policies of insurance issued by plaintiff in error to the husband of 
défendant in error, and of wMch she was tlie beneâciary. They were 
respectively for |5,000 and $15,000, and the premiums on the former 
were payable quarterly on the 12th days of March, June, Septem- 
ber, and December. That which fell due on the 12th of September, 
1890, was not paid when due, nor has it ever been paid. The premi- 
ums on the f 15,000 policy were payable annually on the llth day of 
October, and that which fell due October, 1890, was not paid. The 
husband of défendant in error died on the IGth of April, 1891. The 
défense is a forfeiture for nonpayment of premiums. This défense 
dépends upon the proTisions of the New York statute, and the acts 
of the plaintiff in error under it. The statute (Laws 1877, c. 331) is 
asfollows: 

"The people of the state of New York, représentée! in senate and assembly, 
do enact as foUows: 

"Section 1. Section one of chapter three hundred and forty-one of the laws 
of eighteen hundred and seventy-six, entitled 'An act regulating the forfei- 
ture of life insurance policies, is hereby amended so as to read as foUows: 

"Sec. 1. No life insurance company doing business in the state of New York 
shall hâve power to déclare forfeited or iapsed any policy hereafter issued or 
renewed by reason of non-payment of any annual premium or interest, or any 
portion thereof, except as hereinafter provided. Whenever any premium or 
interest due upon any such policy shall remain unpaid when due, a written 
or prlnted notice stating the amount of such premium or interest due on such 
policy, the place where said premium or interest should be paid, and the per- 
son to whom the same is payable, shall be duly addressed and mailed to the 
person wbose life Is assured, or the assignée of the policy, if notice of the as- 
signment has been given to the company, at hls or her last known post-office 
address, postage paid by the company, or by an agent of such company or 
person appointed by it to collect such premium. Such notice shall furthei 
state that unless the said premium or interest then due shall be paid to the 
company or to a duly appointed agent or other person authorized to collect 
such premium withln thirty days after the mailing of such notice, the said 
policy and ail payments thereon will become forfeited and void. In case 
the payment demanded by such notice shall be made within the thirty days 
limited therefor, the same shall be taken to be in fuU compliance with the 
requtrements of the policy in respect to the payment of said premium or in- 
terest, any thing therein eontained to the contrary notwithstanding; but no 
such policy shall in any case be forfeited or declared forfeited or Iapsed until 
the expiration of thirty days after the mailing of such notice. Provided, how- 
ever, that a notice stating when the premium will fall due, and that if not 
paid the policy and ail payments thereon will become forfeited and void, 
served in the manner hereinbefore provided, at least thirty and not more 
than sixty days prier to the day when the premium is payable, shall hâve the 
same effect as the service of the notice hereinbefore provided for. [3 Rev. 
St. (8th Ed.) 1685, 1686.] 

"Sec. 2. The affidavlt of any one authorized by section one to mail such 
notice, that the same was duly addressed to the person whose life Is assured 
in the iwliey, or to the assignée of the polloy, if notice of the assignment haa 
been given to the company, in pursuance of said section, shall be presumptive 
évidence of such notice having been given." 3 Rev. St. (8th Ed.) 1687. 

To prove the sending of notice under thèse statutes, the plaintiff 
in error tendered certain évidence which was excluded by the court 
below, and this ruling is assigned as error. There are other assign- 
ments of error, but they are dépendent upon this ruling. 

The bill of exceptions shows that one William E. Stevens, whose 
v.73F.no.l— 10 
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déposition was taken in New York, testifled on behalf of défendant as 
follows: 

That his âge was 51. Tliat he was New York secretary of the Provident 
Savings Life Assurance Society of New York, and had been sucli since 1870. 
"Q. 3. Wliat offlcer or employé had charge of the mailing of notices to the 
policy holdere of said society In the montlis of August and September, 1890, 
of the amount of qnarterly payments or otlier premiums falllng due upon Its 
policies? A. 3. In August, 1890, Harry H. Meeder, a clerk in the employ of 
the Society. In September, 1800, E. Seward Presser, another clerk of the 
Society. Q. 4. What officer of the Provident Savings Life Assurance Society 
has, since the 12th day of June, 1880, had charge of the records of the 
psemiums falling due upon policies issued by said society, and the payment 
thereof ? A. 4. ï hâve, and since the date named hâve had such charge, but 
the actual work upon thèse records is done by clerks under my supervision." 

After stating when premiums were due, and wliat premiums had been paid, 
and that that of September, 1894, had not been, he was asked: 

"Q. 11. Were notices of premiums falling due upon said policy sent to 
Thomas L. Nixon by the secretary V If so, attaeh to your answer hereto true 
copies of the notices so sent of premiums falling due .lune 12, 1890, and Sep- 
tember 12, 1890, and glve the dates when the same were mailed, if sent by 
mail. A. 11. Yes, and true copies of the notices referred to are hereto at- 
tached, and marked Exhlbits D and E. ïhey were mailed, respectively, on 
May 9, 1890, and August 4, 1890. 

"Whereupon counsel for the said plaintiff then and there objected to the 
answer last above given, on the ground that it had already been shown by the 
•déposition that the said William E. Stevcns was not the party who mailed the 
said notices, and consequently was incompétent to testlfy. Whereupon hIs 
honor, the said .iudge, sustained the objection, upon the ground that the an- 
swer did not State facts within the personal knowledge of the déponent. 
Whereupon counsel for the défendant excepted to the rullng of his honor, the 
said judge, and the said exception was by his honor, the said judge, allowed." 

And agaln, after stating that only one premlum was paid on policy No. 
32,025 (that for $15,000), he was asked: 

"Q. 15. Were the notices of premiums falling due upon said policy No. 
32,025 sent to Thomas L. Nixon by the society? If so, attaeh to your answer 
hereto a true copy of each notice so sent, and give the date when the same 
was mailed, if sent by mail. A. 15. Yes. The notice was mailed September 
9, 1890. Copies of two forms of notices are attached hereto, and marked 
Exhlbits F and F2. I cannot say positively whlch form was used. 

"Whereupon counsel for the plaintiff then and there objected to the answer 
last above glven, on the ground that It had already been shown by the déposi- 
tion that the said William E. Stevens was not the party who mailed the said 
notices, and consequently was incompétent to testlfy. Whereupon his honor, 
the said judge, sustained the objection upon the ground that the answer did 
not State facts within the personal knowledge of the déponent. Whereupon 
counsel for the défendant excepted to the ruling of the said judge, and said 
exception was by his honor, the said judge, allowed." 

Henry H. Meeder testifled he was a clerk of plaintiff in error, and that it waa 
his duty to mail to policy holders notices of payment of premiums about to 
become due upon their policies from July 28, 1890, to August 8, 1890. 

"Q. 4. Did you at any time mail to Thomas L. Nixon, of Tacorna, Washing- 
ton, notice of the premlum falling due on September 12, 1890, upon his policy 
No. 18,647? If so, attaeh to your answer hereto a true copy of such notice, 
Including, the address thereon, and state when and where you mailed the 
same. A. 4. Yes. I attaeh an exact copy of that notice hereto, marked Ex- 
hibit 1. I personally deposited in the gênerai post office of New York City, 
on the 4th day of August, 1890, the original notice of which this is a copy, 
addressed to Thomas L. Nixon, Tacorna, Washington; that being his last 
known post-office address. The mailing of such notice was at that time a 
part of my duty as clerk. 

"And thereupon the said défendant further, to prove and malntain the said 
cause on its part, offered in évidence the copy of the notice of premlum falling 
due September 12, 1890, to whlch référence was made in the answer of the 
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sald Henry H. Meeder to the fourth Interrogatory above set forth, which eald 
copy of said notice is in the words and figures following, to wit: 

" 'Office of the 

" 'Provident Savings Life Assurance Society of N. Y. 

" 'Home Office, No. 120 Broadway. 

"'New ïorli, Aug. 4th, 1890. 
" 'Take notice that a premium of ?15.85 required to renew Policy No. 18,647 
in this Society will, if such policy be In force on that day, but not otherwise» 
become due and payable to the secretary of the society at its office. No. 120 
Broadway, in the clty of New York, on the 12th day of September, 1S90, and 
if not paid on or before said date the policy and ail payments made thereon 
wlll become forfeited and vold; but this notice is not intended to vitiate any 
right to paid-up or extended Insurance provlded for in the policy contract. 
Ail premiums are due at the office of the society in the city of New York, but 
for the convenience of policy holders, payments may be made on or before 
due dates to an authorized agent having in his possession the society' s receipt 
therefor, signed by the président or secretary. Should you change your post- 
office address, please notify the secretary of the society in writing. 

" 'Wm. E. Stevens, Secretary. 
" 'N. B.— Agents are forbidden to receive overdue premiums, except within 
thirty days of the due dates, and then only upon receipt of a certifieate of good 
health. (Form 248.)' 

"Whereupon, counsel for said plaintifï then and there objected to the intro- 
duction of the said copy of the said notice, on the ground that it was incom- 
pétent, irrelevant, and immaterial; that there was nothing in the déposition 
to show that any postage was prepaid on the said notice; that it was not the 
évidence that the statute expressly States shall be the évidence of the mailing 
of the notice; and for the further reason that it did not affirmatively appear 
that the notice was mailed to the last known post-office address of the said 
Thomas L. Nixon as it appeared on the books of the company. Whereupon, 
his honor, the said judge, sustained the objection." 

E. Seward Presser, a witness whose déposition was taken on behalf of 
plaintiff in error, testifled that he was an Insurance clerk in the employ of 
plaintiff in error; that it was a part of his duty to mail to policy holders notices 
of payments of premiums about to become due on policies from October 30, 
1889, to October 26, 1892, except when absent on vacation or sickness. In, 
answer to a question identlcal to that put to Meeder, he answered : 

"A. 4. Yes. On the 9th day of September, 1890, I deposited in the gênerai 
post office in New York City a notice addressed to Thomas L. Nixon, Tacoma, 
Washington. Said notice stated that a premium of $258.00, required to renew 
policy No. 32,02.5, would become due and payable to the secretary of the 
society at its office, No. 120 Broadway, in the city of New York, on the llth, 
day of October, 1890, and that, if said premium was not paid on or before 
said date, said policy would thereupon become forfeited and void. A slight 
change was made at about this time in the blank form used in thèse notices,, 
and I cannot swear which was used, but, according to my best knowledge and 
belief, the form used was one of the two forms hereto annexed, and marked 
Exhibits 1 and 2, respectively." 

The part of the answer descriptive of the notice was struck ont on motion 
of défendant in error, and to meet the ruling of the court two forms of notices. 
used were introduced in évidence. 

Walker & Fitch, for plaintiff in error. 
Stanton Warburton, for défendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

McKENNA, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 
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The stattite is explicit as to when and where and how notice shall 
be sent to the àssured that a premium is due. The provision and 
language is that it '"shall he duly addressed and mailed to the person 
whose life is assured * * * at his or her last known post-office 
address, postage paid by the company, or by an agent of such Com- 
pany, or person appointed by it to coUect such premium." 3 Eev. St. 
(8th Ed.) 1686. It is contended by plaintiff that his proof shows a 
compliance with the statute. It does not explicitly, but it is claimed 
as an inf erence f rom the word "mailed" ; and that this word implies 
prepayment of postage is said to be supported by the f ollowing cases : 
Pier V. HeinrichshofEen, 67 Mo. 163; Bussard v. Levering, 6 Wheat. 
102; Lindenberger v. Beall, 6 Wheat. 104; Sanderson's Adm'r t. 
Reinstadler, 31 Mo. 483 ; Renshaw v. Triplett, 23 Mo. 213, at page 220 ; 
Eosenthal v. Wa^er, 111 U. S. 185, 4 Sup. Ct. 382; Schutz v. Jordan, 
141 U. S. 213, 11 Sup. Ct. 906; Bank v. De Groot, 43 N. Y. Super. Ct. 
341. But two of thèse are in point. The others only hold that 
notice, in the instances mentioned by thera, could be given by mail. 
The fact or necessity of prepayment of postage was not raised. Both 
appear to hâve been taken for granted. Indeed, in one case (Eosen- 
thal V. Walker) it appeared that postage was prepaid. Page 196, 111 
U. S., and page 382, 4 Sup. Ct. In Pier v. HeinrichshofEen a notary 
public made affidavit that he "mailed" certain notices of protest. 
The testimony was objected to on the ground that he did not state 
that the postage on said notice was prepaid. The lower court sus- 
tained the objection, and excluded the évidence. The appellate 
court reversed the ruling. The language of the appellate court is 
as follows: 

"Objections are also made to the notice which was glven by the notary. 
The certiflcates of protest are as follows: 'Due notices of the foregoing pre- 
sentment, demand, refusai, and protest were put In the post-offlce at St. Paul, 
as aforesaid. and directed as follows: Notice for Katharina Ambs, directed 
St. Louis, Mo.; notice for W. and R. Heinrichshoffen, directed St. Louis, Mo.' 
And the notary testlfied, 'I personally mailed such notice in the post office on 
the 15th day of July, A. D. 1861.' The objection is that he did not say that he 
had prepaid the postage, and the court instnicted the jury tliat this was 
necessary. This objection is rather hypercritical. The word 'mailed,' as ap- 
plied to a letter, means that the letter was properly prepared for transmission 
by the servants of the postal department, and that it was put in the custody 
of the officer charged with the duty of forwarding the mail. Indeed, the words, 
'put Into the post office,' as used by the notaiy, hâve a technical signifleance 
which is well deflned, and they are commonly employed to désigna te the 
duty of the holder in givlng notice. Since the enactment of the laws re- 
quiring ail mail matter to be prepaid, thèse words hâve been used by this 
court in the sensé of 'mailed.' * * * It sufficiently appears in the présent 
case that the notice was properly directed. The évident and only ineaning 
of the notary's eertificate is that the notice was mailed to the défendants at St. 
Louis, Mo. The judgment will be reversed, and the cause remanded." 

In Bank v. De Groot, 48 N. Y. Super. Ct. 341, the same ques- 
tion was presented on the same state of facts as existed in the case 
of Pier V. Heinrichshoffen. The language of the court is as follows: 

"In corroboration and explanation of the memoranda of the notary it waa 
proved at the trial, and without objection, that the notices of protest were put 
in envelopes, and directed to the défendant at his place of business, No. 142 
Fulton Street, NeW York City, and delivered, thus Inclosed and directed, by 
the notary, whose eustom it was to mail such notices in the gênerai post office 
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of the City of New York. At the trial the défendant did not testify that lie 
failed to receire the notices of protest of the notes. The défendant objected 
that there was no évidence that the notices were sealed up, and postage pre- 
paid, and when and where they were put in the post office. The statute (3 
Kev. St. [5th Ed.] p. 71, § 20) does not require the notices to be sealed up, 
and the memoranda of the notary in his officiai register sufliciently designate 
when and where they were niailed. A question was raised on the argument 
as to the meaning of the term 'mailed.' The word is usually enqjloyed to 
designate the placing of letters or pareels in a post office, to be delivered under 
the public authoritj'. The delivery of this class of mail matter is prohibited 
unless the postage thereon is prepaid. Rev. St. U. S. §§ 3896, 3900. When 
the word 'mailed' appears as a note or mémorandum in the officiai register of a 
deceased notary, it is consistent with reason and the actual meaning of the 
term to présume that It describes what tliat act in its common and ordinary 
performance calls for, and more especially is this the case when there is other 
proof corroborating and explainiug entries." 

We should be disposed to follow thèse décisions if the witnesses 
of plaintiff in error had testifled that they had mailed the notices, 
witliout adding explanations; certainly to the extent of holding 
that the testimony should hâve been submitted to the jury. It is 
true that William E, Stevens, secretary of the Company, testifles that 
the notices were mailed; but this was hearsay, and properly excluded. 
The other two witnesses, Meeder and Presser, testify, as to the point 
involTcd, very much alike; and while each, in reply to the question 
if he had mailed the notices, answered "Yes," each enuinerated what 
he did, and did not include in the enumeration payment of postage. 
To allow the testimony to be proof of the requirements of the statute 
would be to relax it too much, and afEord opportunity for its évasion. 
See Haskins v. Beneiit Soc, 7 Ky. Law Rep. 371. 

The judgment of the circuit court is therefore afBrmed. 



t'XITED STATES v. WINSTON. 
(Circuit Court of Appeals, Ninth Circuit. February 10, 1896.) 

No. 227. 

1. District Attokneys — Compensation^Mtlbage. 

Mileage is not to be included, as part of the compensation allowed to a 
United States district attorney, in determining whether such compensa- 
tion bas reached the maximum allowed by statute for his services. 

3. Samb — Services out of District. 

The provisions of the statutes relating to the duties and the compensa- 
tion of district attorneys are conflned to services rendered within their 
districts, and for services rendered outside such districts, at the request 
of the attorney gênerai, they are entitled to additional compensation, not 
limited to the rates fixed by the statutes. Ross, Circuit Judge, disseuting. 

3. Same— Cases to Which United States not a Party. 

Fées cannot be allowed to a district attorney, under Rev. St. § 299, for 
services rendered within his district, in a case to which the United States 
Is not a party, upon the basis of the compensation allowed to spécial 
counsel retained by the attorney gênerai, but must be asslinilated to some 
of the fées specifically allowed to district attorneys by Id. § 824. 

In Error to the Circuit Court of the United States for the District of 
Washington. 
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The défendant in error, plaintiff In the court below, sutd the United Statea 
on nine causes of action, at ttie time of the accruing of wliich he was district 
attomey of ttie United States for the district of Washington. The causes of 
action niay be summarized as follows; (1) Ifor services as attorney for the 
défendants upon the trial, in the circuit court, district of Washington, at the 
July term, 1890, held at Tacoma, of the case of the Oatholic Blshop of Nesqual- 
ly against Gen. John Gibbon et al., involving the title to the land occupied as 
a garrlson and military post at Vancouver, in this state, $2,500, in addition to 
$2,500 paid to him for said services. (2) For services as attorney for the 
United States upon the hearing, in the United States circuit court of appeals 
for the Ninth circuit, at San Francisco, in April, 1892, of the case of the 
United States against the steam tug Pilot, on appeal from the district court of 
this district, $287.21, in addition to $212.79 paid to him for said services. (3) 
For services as attorney for the défendant upon the hearing, on appeal, in the 
said United States circuit court of appeals, in April, 1892, of the case of Duns- 
muir against Bradshaw, as collector of customs for the collection district of 
Puget Sound, which was an action to recover a sum of money which had 
been exacted by said collector as a penalty under a statute of the United 
States, $500. (4) For services as attorney for the United States upon the 
hearing, in said United States circuit court of appeals, in April, 1892, of the 
case of the United States against Gee Lee, appealed from the United States 
district court for this district, $250. (5) For services as attorney for the de- 
fendants, in the superior court of the state of Washington for King county, and 
in this court at a term held at Seattle, in March, April, May, and June, 1893, 
in two cases against Edwin Eells, as United States Indian agent, and certain 
offlcers of the United States army, involving questions as to the right of the 
government to prevent the building of a railroad across lands which had been 
allotted and patented to certain Indians pursuant to a treaty made by the 
United States with the Puyallup tribe (see Ross v. Eells, 56 Fed. 855), $1,500. 
(6) For actual and necessary traveling expenses in golng from his place of 
abode to the several places at which terms of tlie United States courts are 
held in this district, and returning from examinatlons, before United States 
commissioners, of persons accused of violation of laws of the United States, 
between January 1 and May 30, 1893, a balance of $1,379.84. There was an 
allégation, in the statement of each cause of action, that the value of the 
services rendered by the plaintiff was not fised by the statutes of the United 
States, and was reasonably worth the sums charged, respectively. 

The answer of the United States denied thèse allégations, but admitted the 
rendering of the services. As a further défense, the United States alleged as 
follows: "That, during ail the time mentioned in said complaint, the personal 
compensation of the United States attorney, consisting of fées, per diem. and 
ail other émoluments by law pertaining to said office, including an annual 
salary, was limited by the statutes of the United States, of which the said 
plaintiff had full notice and knowledge, to the sum of six thousand dollars per 
annum, as full compensation and reward for ail the services which said plain- 
tiff rendered, or should or might hâve been required to render, to the United 
States, or to any officer or agent of the United States, in ail cases in which the 
United States was a party or interested, or în which the said plaintiff should 
be directed, by the président, the attorney gênerai, or the soliciter of the treas- 
ury of the United States, to appear, prosecute, défend, advise, or render any 
other service whatever, excepting only such services as he might be required to 
render in sults and proceedings arising under the revenue laws, and for serv- 
ices rendered by direction of the secretary or sollcitor of the treasury, on behalf 
of any officer of the revenue, in any suit against any such offlcer for any act 
donc by him, or for the recovery of any money received by such officer, and 
paid into the treasury of the United States, in the performance of the officiai 
duty of such offlcer. (3) That, in suits and proceedings arising under the rev- 
enue laws, which should be conducted by said plaintiff, and in which the 
United States should be a party, the said plaintiff would be entitled to be paid 
4 per centum upon ail moneys coUected or realized In any such suit or proceed- 
ing. (4) That, in ail cases in which said plaintiff should appear, by direction 
of the secretary or sollcitor of the treasury, on behalf of any officer of the 
revenue, in any suit against such offlcer, for any act done by him, or for the 
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recovery of any money received by him, and paicl into the treasury of the 
United States, in the performance of the officia! duty of such officer, said 
plalntiff should receîve such compensation as should be eertitied to be proper 
by the court in vvhich such suit was brought, and approved by the secretary of 
the treasury. ïhat, in addition to the amounts in this défense above stated, 
the said plaintlfC was entitled to receive, from the eamings of his office, the 
necessary expenses of his office, includîng necessary clerlc hire, ail to be au- 
dited and allowed by the proper accounting officers of the treasury department 
of the United States." The answer also allèges full payment of said items of 
charge, and "that none of the suits and proceedings mentloned in the com- 
plaint herein were suits or proceedings agalnst any officer of the revenue, for 
any act done by him as such officer; or for the recovery of any raoney re- 
ceived by such officer, and paid into the treasui-y, in the performance of the 
officiai duty of such officer, except the case mentioned in the third paragraph 
of the third cause of action of said complaint, and that as to said suit, the 
compensation claimed by plaintifC was not eertitied to be proper by the court 
in which said suit was brought, and was not approved by the secretary of the 
treasury. That none of the sums of money claimed by plaintiff in said com- 
plaint are for services rendered by him in any suit or proceeding arising under 
the revenue laws, and conducted by him, In which the United States was a 
party, and in which any moneys had been collected or realized. AVlierefore 
défendants say that the said plaintiff is not entitled to hâve and recover from 
them any sum of money whatever, and, having fuUy answered herein, pray to 
be henee discharged, and to recover their reasonabie costs and disbursements 
herein expended." 

There was an amended complaint filed, containlng three other causes of 
action for balances due for fées and émoluments flxed by statute, for the 
years 1890, 1891, and 1892, respectively, in the amounts of $799.71, $810, and 
$490,83. The allégation of the complaint was the same in ail the causes of 
action, except as to the amounts due. Selectlng from the flrst cause of ac- 
tion, they were as foUows: "(1) ïhat he is a résident of the city of Spokane, 
county of Spokane, state of Washington. (2) That, from the 19th day of 
Febniary, 1890, until the 30th day of May, 1893, he was the lawfuUy ap- 
pointed and duly commissioned and qualiiied attorney for the défendant, in 
and for the district of Washington. (3) That, during his said term of oifice, 
to wit, between February 18, 1890, and December 31, 1890, he became en- 
titled to receive from the défendant the sum of six thousand six hundred 
and nineteen and 23/100 dollars, as compensation, for fées, salary, disburse- 
ments for elerk hire, office expenses, and attendance upon the courts of the 
United States, and upon commissioner's courts, and for traveling from his 
place of abode to the place of holding said courts or said examinations; that, 
of said sum, défendant bas pald plaintiff the sum of five thousand eight 
hundred and nineteen and '^^/loo dollars, leavlng a balance due and unpaid 
plaintiff of seven hundred and ninety-nine and 'i/ioo dollars. (4) That there- 
after, and before the brlnging of this suit, plaintiff demanded payment of 
the same from défendant, but that défendant has not paid the same, and 
refuses to pay the same." 

The answer of the United States to this amended complaint admitted para- 
graph 1 of each of the causes of action, but denied ail other allégations, ex- 
cept that it had paid plaintifC the amounts stated to hâve been paid. 

The circuit court made findings of fact from the testlmony, which may be 
condensed as foUows: That plaintiff was district attorney for the district of 
Washington from the 19tli of February, 1890, to the 30th of May, 1893, and 
was a résident of the city of Spokane, state of Washington. That he performed 
tlie services stated in the flrst cause of action, and that they were reasouably 
worth the sum of $5,000, of which the plaintiff was paid $2,500, the amount 
fixed by the attorney gênerai as spécial compensation, the law providing no 
spécifie compensation. That he performed the services stated in the second 
cause of action, and that they were reasonably worth the sum of $400, which 
was allowed by the attorney gênerai, the law providing no spécifie compen- 
sation. That défendant paid plalntiff $212.79, retaining the balance of $187.21, 
claimlng that this was in excess of the personal compensation and émolu- 
ments plaintiff was entitled to receive for the year In which the services 
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were rendered. That the services were performed as alleged in tlie tliird 
cause of action, and that the value of the services was not fixed by law, 
and they vs-ere v^^orth $250, and were fixed by the attorney gênerai at tliat 
sum. That it has not been paid, but lias been retained on the claim that it 
is in excess of earnings above the maximum allowed by law for 1892, the 
year the services were performed. That, for said years, défendant charged 
plaintiff, as part of his maximum of Personal compensation, the compensa- 
tion allowed by law for travel, ou a mileage basis, and that such compensa- 
tion was in excess of said sum of $187.21, and said sum of $250. That plain- 
tiff performed the services as alleged in the third cause of action; that their 
value was not fixed by law, were worth the sum of $500, and were fixed at 
$310 by the attorney gênerai, and that said sum has not been paid, and wiU 
not increase his compensation, for the year, above the légal maximum. That 
the services alleged in the fourth cause of action were performed as alleged. 
That they were begun while plaintifE was district attorney, and flnished after- 
wards, and compensation was respectively fixed for them by the attorney 
gênerai at $400 and $600. That congress, since the beginning of the action, 
has appropriated the said sum of $000 to pay plaintif!', and he has reeeived 
the same, but the $400 has not been paid. That "plaintiff is lawfully entitled 
to receive and retain the following maximum personal compensation in the 
way of fées and émoluments for the year 1893, to wit: Fées, $2,465.75; mile- 
age, $1,629.60; commissions on proceeds of forfeited opium, $11.60; clerk 
hire, printing, and other incidental expenses, approved by the attorney gên- 
erai, $776.60,— aggregating the sum of $4,883.55. He has been paid, including 
the sum of $000 appropriated for bis services in Ross v. Eells (Puyallup In- 
dian case), $3,842.35. There is a balance due him for said year 1893, of 
$1,041.20, composed of the sum of $400, due for spécial services, before his 
removal from office, in the Ross-Eells case, and of $641.20, which was with- 
held by défendant as being in excess of his maximum personal compensation. 
There was charged against plaintiff, as part of his maximum personal com- 
pensation for said year 1893, as mileage, $1,629.60, which amount is in excess 
of the amount of $1,041,20 above referred to. That, during plaintifC's term 
of office, to wit, E'ebruary 19, 1890, and December 31, 1890, there was with- 
held from him, as excess of his maximum personal compensation, the sum of 
$566.38, and during the year 1891 there was withheld from him, as excess of 
his Personal compensation, the sum of $750. In each of said years there was 
charged against plaintiff, and included in his émolument accounts, as part of 
his maximum personal compensation, an amount of mileage in excess of said 
sums, without which there would hâve been no surplus of earnings atiove the 
maximum." 

As conclusion of law, the court found and gave judgment for the following 
sums: $187.21, balance due on second cause of action; $250, due on third 
cause of action; $400, on fourth cause of action; $566.38, for fées earned in 
the year 1890; $750, for fées in 1891; $641.20, for fées in 1891,— the same 
being, respectively, fixed by law, and being withheld as being in excess of 
maximum. 

In 33 assignments the United States asslgn thèse flndings and rulings as 
error. The case is presented on the judgment roll alone. 

H. S. Foote, U. S. Atty. 

J. C McKinstry, for défendant in errer. 

Before McKENNA, GILBEET, and ROSS, Circuit Judgea 

McKENNA, Circuit Judge (after stating the case as above). We 
must accept as correct and légal the finding of the court as to the 
amount of fées and mileage earned by the plaintiff, and the fact that 
it was by including the mileage the United States made the amounts 
sued for by the défendant in error to be in excess of the maximum 
compensation allowed by law. That this could be legally done seems 
to be the basis of the answer of the United States. In the case of 
Smith V. U. S., 26 Ct. Cl. 568, the contrary was held, and this décision 
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has been affirmed by the suprême court of the United States. 158 
U. S. 346, 15 Sup. et. 846. The latter court, speaking by Mr. Justice 
Brewer, said: 

"While an allowance for travel fées or mileag-e Is, by section 823, Rev. St., 
ineluded in the fee bill, we think It was not intended as compensation to a dis- 
trict attorney for services performed, but rather as a disbursement for ex- 
iwnses, or presumed to be incurred in traveling from his résidence to the place 
of holding court, or to the office of the judge or commissioner." 

It folloM's from this and from the effect necessary to be given to 
the ûnding of the circuit court, that there was no error in allow- 
ing the fées earned in the years 1890, 1891, and 1893, to wit, the 
items of |366.38, |750, and |641.20. This leaves for considération 
only the fées allowed in spécial cases, to wit, The Pilot against 
United States, Dunsmuir against Bradshaw, United States against 
Gee Lee, and Ross against Eells. 

The services in the first three cases were performed at the re- 
quest of the attorney gênerai, in this court, and the compensation 
for them flxed by him. Part of the sum allowed in The Pilot 
against United States was paid, and the balance was retained be- 
cause it was in excess of the maximum of personal compensation 
allowed by law. The same reason was given for the non-payment 
of the fee in United States against Gee Lee. Why the fées in the 
other two cases were retained does not appear. However, it is now 
broadly contended that the fées were illégal, that the services for 
which they are claimed the plaintiff was compelled to render at 
the request or direction of the attorney gênerai, and that there 
is no authority of law for paying him any fee in excess of the fées 
allowed by law under section 824, Rev. St., and the statutes giv- 
ing the district of Washington double fées. It is further urged 
that the iindings show the fées allow^ed are in excess of any fées 
that could hâve been allowed by sections 824 and 299 of the Revised 
Statutes. This contention dépends upon the answer to the ques- 
tion whether the provisions of the statute relating to district attor- 
neys are to be conflned to services rendered within their districts, 
or are to be construed as governing services rendered elsewhere, 
making thèse as much ofûcial as the others. Section 767 of the 
Revised Statutes pro vides that: 

"ïhere shall be appointed in each district, except in the Middle district of 
Alabama and the Northern district of Georgia and the Western district of 
South Oarolina, a person leamed in the law to act as attorney of the United 
States in such district. * • *" 

By this section the sphère of his duty is his district. He is at- 
torney for the United States within that, and section 771, which 
deflnes his duties, repeats the limitation. It is as foUows: 

"Sec. 771. It shall be the duty of every district attorney to proseeute in his 
district ail delinquents for crimes and offenses cognizabld under the authority 
of the United States, and ail civil actions in which the United States are con- 
cerned, and, unless otherwise instrocted by the secretary of the treasury, to 
appear in behalf of the défendants in ail suits or proceedings pending in his 
district against coUectors, or other offlcers of the revenue, for any act done 
by them. or for the recovery of any money exacted by or paid to such officers, 
and by them paid into the treasury." 
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Sections 823 and 824 only pi'ovided tlie fées and compensation, 
statiûg and enumerating tlie instances of service, and fixing a fee 
for each of tlieni. It is not necessary to quote thèse sections at 
length, as, manifestly, they are only incidental to our inquiries. 
It may be observed, however, that the mileage allowed by section 
824 is conflned to traveling to United States courts in tliis district. 
Besides thèse sections, section 299 must be considered. It is as 
follows: 

"Sec. 299. Ail accounts of the United States district attoraeys for services 
rendered iu cases instituted in the courts of the United States, or of any state, 
when the United States is interested, but Is not a party of record, or in cases 
instituted against the officers of tlie United States, or their deputies, or duJy 
appointed agents, for acts committed or omitted or sufEered by them in the 
lawful discharge of their duties, shall be audited and allowed as in other cases, 
asslmilating the fées, as near as may be, to thosc provided by law for similar 
senàces in cases in which the United States is a party." 

Spécial stress is put upon this section by counsel for the United 
States as flxing the compensation for services rendered by a dis- 
trict attorney outside of his district. But the section is silent as 
to the locality of the service. Besides, it is but a direction to tlic 
oflicers of the treasury of the manner of auditing an account of cer- 
tain officiai services, and, while it gives a measure of their com- 
pensation, it does no more. It certainly does not enlarge the pow- 
ers of a district attorney, or his oflicial scope. It would hâve 
strange and confusing conséquences if it did. Under it, any dis- 
trict attorney could claim or be compelled to take authoritj- in 
every district in the country besides the one to which he was ap- 
pointed. It seems to us, therefore, that ail thèse provisions apply 
to services of a district attornev rendered within his district, and 
for services outside of it tliey prescribe no ruie. 

The United States also claims that the plaintiff is precluded from 
recovering, to the extent awarded by the circuit court, bv section 
3 of the act of June 20, 1874 (18 Stat 109), which provides that : 

"No civil ofBcer or the government shall hercafter reçoive any compensation 
cr per(iuisites, directly or indirectly, from the treasury or property of the 
United States, beyond his salary or compensation allowed by law: Provided, 
that this shall not be construed to prevtnt the employtnent and payment by 
the department of Justice of district attorneys as now allowed by law for the 
pei'foi'mance of services not covered by their salaries o^ fées." 

This statute, lilîe the sections of the Eevised Statutes already 
considered, must be conflned to "compensation or perquisites" 
claimed ofïicially. The words "compensation or perquisites" im- 
port this. The provision was, no doubt, intended to give exactness, 
and confine the rémunération of officers to the fées and compen- 
sation expressly allowed by the various and appropriate statutes. 

The services in the cases of Ross against Eells were rendered 
within plaintiff's district. The cases were commenced in a state 
court, and removed to the fédéral court. The best view which can 
be taken of the services is that they are governed by section 299, 
Rev. St. Even if this be so, défendant in error urges that, not- 
vvithstanding, the compensation claimed must be allowed, because 
(1) the record is silent as to wliether the attorney gênerai and the 
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accounting officers assimilated the fées under section 824, and that 
thèse ofHcers must be favored with the presumption that they knew 
the law and properly performed their officiai duty ; (2) that the only 
services aimilar to those for which Winston (défendant in error) 
seelis a recovery are rendered by attorneys especialiy retained on 
behalf of the government in particular cases, and that for sucli 
services the attorney gênerai is authorized to fix the ainount of 
compensation, and that in this manner, at least, the fées of de- 
fendant in error were correctly assimilated by virtue of section 299. 
We do not think either position is well taken. We think the record 
is very clear that the compensation allowed by the attorney gên- 
erai, to wit, $400, was not allowed in assimilation of any fee pro- 
vided for by section 824, or that the test of cases under section 
299 is what would be allowed to private eounsel employed by the 
attorney gênerai. It follows, therefore, it was error to allow this 
item, and the judgment must be modifled accordingly, and it is so 
ordered. In ail else, it is afi3rmed. 

ROSS, Circuit Judge. I dissent. The items of $566.38, $750, 
and $641.20, allowed tïie plaintiiï by the court below, and for wliich 
he was given judgment, were for fées legally earned by him in the 
years 1890, 1891, and 1893, respectively, and duly allowed by the 
accounting officers, but withheld by the treasury department upon 
the ground that they were ail in excess of fG,000 per annum, the 
maximum compensation allowed by law to district attorneys. To 
make up that maximum, however, the officers of the treasury in- 
cluded mileage fées allowed to the plaintiff, exceeding in amount 
the aggregate of the three items above stated. In U. S. v. Smith, 
158 U. S. 346, 15 Sup. Ct. 846, it was held that mileage fées con- 
stitute no part of the compensation allowed district attorneys for 
services, from which it necessarily results that the plaintiiï was 
properlv awarded, by the court below, judgment for tlie sums, re- 
spectively, of $566.38, $750, and $641.20. 

But the amounts awaided the plaintiff in the court below in the 
cases entitled The Pilot against United States, Dunsmuir against 
Bradshaw, United States against Gee Lee, and Ross against Eells, 
hâve no such basis to rest upon. In the flrst three of thèse cases, 
the services for which the plaintiff was allowed compensation were 
rendered outside of his district, and in this court of appeals at 
the city of San Francisco. The services were rendered by the di- 
rection of the attorney gênerai, which offlcer fixed the compensation 
to be allowed the plaintiff for his services in the case of The Pilot 
against United States at the sum of $400, in the case of Dunsmuir 
against Bradshaw at $310, and in the case of United States against 
Gee Lee at $250. In Ross v. Eells the plaintiff's services were 
rendered within the district of Washington, of which district the 
plaintiff was United States attornev from the 19th dav of Feb- 
ruary, 1890, to May 30, 1893. In March, 1893, two suits were 
brought in the state court of Washington by one Frank Ross and 
certain Indians against Edwin Eells and other officers of the United 
States, in which suits the plaintiff, at the request of the United 
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States, appeared, and caused them to be removed into the United 
States court for the district of Washington. Part of the plain- 
tiff's services in those suits were rendered while he held the posi- 
tion of attorney for the government, and a part after his term of 
office had expired. For the services rendered by him while in 
office, the attorney gênerai made an allowance to the plaintiff of 
$400, which has not been paid, and for services rendered by him 
after his term of office expired, the attorney gênerai made an al- 
lowance of $600, for which congress subsequently made an appro- 
priation, and which the plaintiiî has received. 

The questions, therefore, remaining for décision, are whether the 
plaintiff is entitled to the judgment he recovered in the court below 
for the respective sums allowed him by the attorney gênerai for 
his services rendered while in office in his own district in the cases 
of Koss against Eells and in this court of appeals, in San Francisco, 
in the cases entitled, respectively, The Pilot against United States, 
Dunsmuir against Bradshaw, and United States against Gee Lee. 
And they dépend for solution upon the provisions of the statute; 
for it is clear that, unless there is statutory authority for the claims 
of the plaintiff, the court is without power to give judgment against 
the United States therefor. "Fées allowed to public offlcers," said 
the court, in U. S. v. Shields, 153 U. S. 88, 91, 14 Sup. Ct. 735, "are 
matters of strict law, depending upon the very provisions of the 
statute. They are not open to équitable construction by the courts, 
nor to any discretionary action on the part of the officiais." 

Turning, now, to the provisions of the statute in respect to tlie 
compensation allowed district attorneys, we flnd it provided, hy 
sections 823 and 824 of the Revised Statutes, as follows: 

"Sec. 823. Tlie following and no other compensalion sliall be taxed and al- 
lowed to attorneys, solicitors and proctors in tlie courts of the United States, 
to district attorneys, * * • except in cases otlierwise expressly provided by 
law. * * • 

"Sec. 824. * * * For examinafion by a distiiet attorney before a .iudge oi- 
commissioner of persons charged with crime, $5.00 a day for tlie time neces- 
sarily employed. For eacli day of his necessaiy attendance in a court of tlie 
United States on the bxisiness of the United States, when the court is lield iit 
the place of his abode, and for his attendance when the court is held elsowliei'!'. 
$,").00 for eaeh day of the term. For travelins from the place of his abode to 
the place of holding any court of the United States, in his district, or to iho. 
place of any examination before a judge or commissioner of a ijerson cliaigc^! 
with crime, ten cents a mile for going, and ten cents a mile for returniu,-;-- 
AVhen an indictment for crime is tried before a jury and a conviction is had. 
the district attorney may be allowed, in addition to attorney's feos hcrein pi-)- 
vided, a counsel fee in proportion to the importance and difiieulty of -,]ie 
cause, not exceeding $30.00." 

Sections 825, 826, and 827 of the Eevised Statutes, relating, ast 
they do, to fées allowed the district attorney in revenue cases and in 
suits on officiai bonds, hâve no application to the présent en se, atid 
need not, therefore, be referred to. By section 771 of the Kevised 
Statutes it is provided that: 

"It shall be the duty of every district attorney to prosecute in his district 
ail delinquents for crimes and offenses cognizable under the authority of the 
United States, and ail civil actions in which the United States are concerned, 
and, unless otherwise instnicted by the secretary of the treasury, to appear 
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in behalf of the défendants in ail suits or proceedings pending in liis district 
against collectors or other officers of the revenue, for any act done by them, 
or for the retovery of any money exacted by or paid to such oflticers, and 
by them paid into the treasury." 

By the section last mentioned it is made the duty of a district at- 
torney, among other things, to prosecute, in his district, "ail civil 
actions in which the United States are concerned." ïhis require- 
ment is confined to his district, and his compensation, provided for hy 
sections 823 and 824, supra, is for services rendered within his own 
district. None of thèse provisions of law relate to services rendered 
by district attorneys outside of their districts. By section 3 of the 
act passed by congress June 20, 1874 (18 Stat. 109), it is provided 
that: 

"No Civil offlcer of the government shall hereafter receive any compensa- 
tion or perquisites directly or indirectly from the treasury or property of tlie 
United States beyond liis salary or compensation allowed by law: Provided, 
that this shall not be construed to prevent the employment and payment by 
the department of justice of district attorneys, as now allowed by law, for 
the performance of services not covered by their salaries or fées." 

This proviso, the suprême court held, in U. S. v. Smith, supra, "au- 
thorizes the department of justice to employ and pay district attor- 
neys 'as now allowed by law' for the performance of services not 
covered by their salaries or fées," but that it cannot be presumed 
"that congress intended thereby to throw the door open to district 
attorneys to charge what they deemed to be, or what proved to be, 
a reasonable sum for tlie performance of such services, as the proviso 
especially liniits them to the cases in which tliey had hcretofore been 
allowed to be employed and paid by the department, for services not 
covered by their salaries or fées." The proviso, the court proceeded 
to say, "was probably designed to be read in connection with Kev. 
St. § 29!), providing that 'ail aceounts of the United States district 
attorneys for services rendered in cases instiluted in the courts of the 
United States, * * * where the United States is interested, but 
is not a party of record, * * * shall be audited and allowed as 
in other cases, assimilating the fées, as near as may be, to those pro- 
vided by law for sirailar services in cases in which the United States 
is a party.' " 

It is perfectly clear, from the findings of the court below, that the 
amounts allowed by the attoruey gênerai to the plaintilî, upon which 
the court below proceeded in giving liim judgment for services ren- 
dered in his capacity of district attorney in his district in the cases en- 
titled Eoss against Eells,and in this court in the cases entitled,respec- 
tively, The Pilot against United States, Dunsmuir against lîradshaw, 
and United States against Gee I^e, were not assirailated to the fées 
and compensation provided for by section 824 of the Ilevised Statutes, 
referred to in the proviso to section 3 of the act of June 20, 1874, as 
held by the suprême court in U. S. v. Smith, supra. The fact that 
such assimilated fées often may, and in this case will, be very inadé- 
quate compensation, cannot justify this court in sustaining a judg- 
ment against the United States not justified by the law as it exists. 

Whether a district attorney can be compelled to render services for 
the government outside of his district by the direction of the attorney 
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gênerai is a question we are not called upon to décide. That the 
attorney gênerai is at liberty to call upon the district attorney in 
each district to défend, as a part of his officiai duty, the interest of 
the government in any suit there pending in whieli it is interested, 
seems to be held in the case of U. S. v. Smith. It is also there held 
that the provision, found in section 363 of the Eevised Statutes, au- 
thorizing the attorney gênerai, whenever the public interest requires 
it, to employ and retain, in the name of the United States, such attor- 
neys and counselors at law as he may think necessary to assist the 
district attorneys in the discharge of their duties, and to stipulate 
with such assistant attorneys and counselors the amount of compen- 
sation, does not contemplate that the district attorney himself shall 
be so employed. 

It results from what has been said that the allowances made by 
the court below to the plaintiff for services rendered in the cases 
«ntitled, respectively, Eoss against Eells, The Pilot against United 
States, Dunsmuir against Bradshaw, and United States against Gee 
Lee, were without authority of law, and that the judgment to that 
extent is erroneous. I therefore think the cause should be remanded 
to the court below, with directions to modify the judgment in accord- 
ance with the views above expressed. 



SHIVER V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. Pebruary 20, 1896.) 

No. 315. 

In Error to the District Court of tlie United States for the Southern District 
•of Alabama. 

M. D. WiclMrsham, W. M. Macliintosh, and J. C. Rich, for plaintiff In error. 

James N. Miller, U. S. Atty. 

Before FARDEE and McCORMICK, Circuit Judges, and BRUCE, District 
Judge. 

FARDEE, Circuit Juilge. James D. Shiver, the plaintiff in error, prosecutes 
this writ of error to review a sentence and judgment rendered against him in 
the United States district court for the Southern district of Alabama upon 
the Jiearing and trial of a criminal information charging him with unlawfully 
cutting and removing tlmber from the public lands of the United States, and 
wlierein the said Shiver was sentenced to pay a fine of $240 and the costs of 
pi'osecution, and be imprisoned for the period of three months, and stand com- 
mitted until the payment of sucli fine; the said imprisonment to commence 
at the expiration of the period of imprisonment imposed under conviction in a 
certain case. No. 1,186 of the same term of the court. 

There are some nine assignments of error, but the matei'ial questions in the 
case were certifled to the honorable suprême court of the United States for 
instruction as to their proper décision. The answers of the suprême court 
(Shiver v. U. S., 159 U. S. 491, 16 Sup. Ct. 54) are adverse to the plaintiff in 
error. The other questions raised by the assignments do not merit considéra- 
tion. It foUows that the judgment appealed from is affirmed. 
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AUTRY V. UNITED STATES. 

(Circuit Court of Appeals, Fitth Circuit. February 2-1, 189G.) 

No. 314. 

In Error to tlie District Court of tbe United States for the Southern District 
of Alabama. 

Tiiis -was a criminal information against James Autry, cbarging him witli 
unlawfuUy cutting and removing timber from the public lands. He was con- 
victed and sentenced in the district court, and bas sued out a writ of error from 
this court. 

M. D. Wicliersham, \V. M. Mackintosh, and J. C. Iticli, for plaintifC in error. 
James N. Miller, U. S. Atty. 

Bofore FARDEE and McCORMICK, Circuit Judgos, and BRUCE, District 
Judge. 

FARDEE, Circuit Judge. The matorial questions in this case are similar 
to those presented in the case of Shiver v. U. S. (just decided) 73 Fed. 158, aud 
the ruling must be the same way. Judgmeut afiirmed. 



UNITED STATES v. WIBORG et al. 
(District Court, E. D. Fenusylvania. Februai-y 27, IS&G.) 

1. NbUTRAUTY LaWS — MlLITART EXPEDITION — Rev. St. § 5380. 

In order to constitute a military expédition, within the meaning of Rev. 
St. § 528(5, prohibiting the organization, etc., of such expéditions witliiu 
the United States against the territory of a foreign prince or state, it is 
not necessary tliat the men shall be drilled, put in uniform, or prepared 
for efiicient service, nor tliat tliey shall hâve Iteen organized, according 
to the tactics, as infantry, artillery, or cavalry; but it is sutBcient that 
they shall hâve combined or organized, within the United States, to go 
to the foreign territory and malîo Avar on the foreign government, eitneif 
as an independent body, or in connection with otliers, and bave provided 
tliemselves with the means of doing so; and such provision, as oy aim- 
ing, etc., is itself probably not essential. 

3. Same — Individual Acts. 

It is not a crime or oiïense against the United States, under tlic neu- 
trality laws, for individuals to leave the country with intent to enlist in 
foreign military service; nor is it au offense to transport persons out 
of the United States, and land them in foreign countries, when such per- 
sons intend to enlist in foreign armies. 

3. Same — Tuanspckting Arms. 

Nor is it an offense against the laws of the United States to transport 
arms, ammunition, and munitions of war from the United States to a 
foreign country, wliether they are to be used in war or not, aud the sliippei 
or transporter only runs the rislc of capture, seizure, etc. 

4. Same — Men and Akms in Same Siiip. 

Nor is it an offense against the laws of the United States to transport 
to a foreign country, on the same trip, men intending to enlist in foreign 
armies and munitions of war, provided the persons transported bave not 
combined and organized themselves, in the United States, to malie war 
on a foreign government. 

5. Same— Aiding Military Expédition — Knowledge. 

A défendant charged with a violation of Kev. St. § 5286, in aiding a 
military expédition against a foreign state by transporting it to its des- 
tination, cannot be convicted unless he is shown to hâve known that the 
persons transported constituted a military expédition. 
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6. Same— AcT8 Beyond Jurisdictional Limits. 

Défendants, who are offlcers of a foreign vessel, chargea with viola- 
tion of Rev. St. § 5286, in aidlng a military expédition against a foreign 
State by transporting it to its destination, eannot be convicted if it ap- 
pears tliat the persons transported were talien on board the vessel at sea, 
beyond the jurisdiction of the United States, unless it is shown that tlie 
défendants left the shores of the United States under an agreement to 
provide the means of transporting the expédition and to transport it. 

This was an indictment, under Rev. St. § 5286, against J. H. S. 
Wiborg, Jens P. Peterson, and Hans Johansen, master and mates 
of the ship Horsa, for beginning and setting on foot, etc., witliin the 
United States, a military expédition against the dominions of a for- 
eign prince with whom the United States were at peace. Trial was 
had February 25-28, 1896. 

Ellery P. Ingham and Robert Ralston, for the United States. 
Charles L. Brown and Wm. W. Ker, for défendants. 

BUTLER, District Judge (charging jury). The défendants having 
been at the time in question ofiicers of the ship Horsa, the first as 
captain and the others as mates, are indicted jointly and separately, 
in which indictment it is charged "that within the territory and ju- 
risdiction of the United States they did organize and set on foot 
and provide and prépare the means for, a certain military expédi- 
tion and enterprise to be carried on from thence against the territory 
and dominions of a foreign prince, to wit, the Island of Cuba, the 
said Island of Cuba being then and there the territory and dominions 
of the king of Spain, the said United States being at peace with the 
said king, contrary to the act of congress in such case made and 
provided." 

The évidence heard would not justify a conviction of anything 
more than providing the means for or aiding such military expédi- 
tion by furnishing transportation for the men, their arms, baggage, 
etc. To convict them you must be fully satisfied by the évidence 
that a military expédition was organized in this country to be car- 
ried out as and with the object charged in the indictment, and that 
the défendants, with knowledge of this, provided means for its as- 
sistance, and assisted it, as before stated. 

Thus you observe the case présents two questions. First, \;as 
such military expédition organized hère, in the United States? Sec- 
ondly, did the défendants render the assistance stated, hère, with 
knowledge of the facts? 

In passing on the ârst question it is necessary to understand what 
constitutes a military expédition within the meaning of the statute. 
For the purposes of this case it is sufiflcient to say that any combina- 
tion of men organized hère to go to Cuba to make war upon its 
government, provided with arms and ammunition, we being at peace 
with Cuba, constitutes a military expédition. It is not necessary 
that the men shall be drilled, put in uniforms, or prepared for effi- 
cient service; nor that they shall hâve been organized as or ac- 
cording to the tactics or rules which relate to what is known as 
infantry, artillery or cavalcy; it is suflflcient that they shall hâve 
combined and organized hère to go there and make war on the 
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foreign government, and hâve provided themselves with the means 
of doing so. I say proyided themselves with the means of doing 
so because the évidence hère shows that the men were so provided. 
Whether such provision, as by arming, etc., is necessary need not 
be decided in this case. I will say, however, to counsel that were 
that question required to be decided I should hold that it is not 
necessary. 

Nor is it important whether they intended to make war as an in- 
dependent body or in connection with others. Where men go with- 
out combination and organization to enlist as individuals in a for- 
eign army they do not constitute such military expédition, and the 
fact that the vessel carrying them might carry arms as merchandise 
would not be important. 

I hâve said more on this subject than the facts of this case require 
simply because of the numerous points presented by the défend- 
ants, on which the court is asked to charge. Thèse points I will 
now dispose of . The court is asked to say : 

"(1) It is not a crime or offense against the United States under the neu- 
trality laws of this country for individuals to leave the country with intent 
to enlist in foreign military service, nor is it an ofCense against the United 
States to transport persons out of this country and to land them in foreign 
countries when such person has an intent to enlist in foreign armies." 

As a gênerai proposition this is true, and the point is aflûrmed. 

"(2) It is no offense against the laws of tlie United States to transport arms, 
ammunition and munitions of war from this country to any other foreign coun- 
try, whether they are to be used in war or not; that in such case the shipper 
and transporter of the arms, ammunitions and munitions of war only runs the 
risk of capture, seizure," etc. 

This is also true. No military expédition would exist in such case. 

"(3) It is no ofCense against the laws of the United States to transport per- 
sons intending to enlist in foreign armies and munitions of war on the same 
trip; that in such case the persons transported and the shipper and the trans- 
porter of the arms and munitions of war only talies the risk," etc. 

This is true, provided the persons referred to herein had not com- 
bined and organized themselves in this country to go to Cuba and 
there make war on the government. If tliey had so combined and 
organized and yet intended when they reached Cuba to join the 
insurgent army and thus enlist in its service, and the arms were 
taken along for their use, they would constitute a military expédi- 
tion, as before described, and the transportation of such body of 
persons from this country, for such a purpose, would be an offense 
against the statute. 

The fourth, fifth, sixth, seventh, eighth and ninth points are 
fully answered by what has been said. 

"(10) Even if the jury do flnd that the men taken on board were an organ- 
ized military force with ofiicers, as infantry, eavalry or artillery, the jury can- 
not find the défendants guilty unless the jury also find that the défendants 
knew that they were such a military organization as infantry, eavalry or ar- 
tillery, constituting a military expédition or euterprise against the kingdom of 
Spain." 

As before stated, to justify conviction of the défendants the jury 
must be fully satisfled that the défendants knew that the men con- 
stituted a military expédition such as I hâve described. 
v.78F.no.l— 11 
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The eleventh point has been f ully answered by what tbe court bas 
said. 
The twelfth point is a very important point, and is as follows: 
"(12) If the jury flnd that when the défendants left Philadelphia, and until 
after they had passed beyond the jurisdiction of the United States, they were 
Ignorant of the faet that they were to transport the men in question, with their 
arms and provisions, and flnd that the point ofC Barnegat, where the men in 
question were taten aboard, was beyond the jurisdiction of the United States, 
in other words, beyond the three-mile limit, and flnd that the yessel was sailing 
under a Danish flag, then and in that case they will flnd the défendants not 
guilty." 

This point raises the question whether the défendants committed 
an offense against the statute if the only aid whieh they furnished 
the expédition was furnished eut at sea, beyond the jurisdiction of 
this country; and I instruct you that if the only aid furnished the 
vessel, being a foreign vessel, was so beyond our jurisdiction, they 
did not commit an offense and must consequently be acquitted. 
They allège that the point off Barnegat where the men were taken 
on board was not within three miles of our shore. If this is true, 
and the défendants did not start from our shore under an agrée- 
ment to provide the means for transporting and to transport the 
men, but were ignorant of the object of going to Barnegat until they 
reached there, they cannot be convicted. 

If, however, they entered into an arrangement hère to furnish and 
provide the means of transportation, and provided it, they are guilty, 
if this was a military expédition, although the men were not taken 
aboard and the transportation did not commence until the ship an- 
chored off Barnegat. 

"(13) It is the duty of the government to satisfy the jury beyond a reasona- 
ble doubt that the men and arms and ammunition taken aboard the steamship 
Horsa was a military expédition or enterprise from the United States agamst 
the kingdom of Spain, and also that the défendants knew or shut their eyes 
to the faet that it was a military expédition or enterprise from the United 
States agamst the kingdom of Spain, and if the jury hâve from the testimony 
any reasonable doubt upon either of thèse questions of faet the jury will flnd 
the défendants not guilty." 

This point is afflrmed. I trust the jury understand it. To con- 
vict the défendants it is necessary that the government shall hâve 
satisfied your minds beyond a reasonable doubt that this was su eh a 
military enterprise, and that the défendants when they started knew 
it. Otherwise they are not guilty. 

Now did the men taken on board the Horsa off Barnegat consti- 
tute a military expédition? In other words, had they combined, or- 
ganized and armed themselves to go to Cuba and there make war 
on its government? A rébellion is, and was at the time, in progress 
in that country. The évidence justifies the conclusion that the men 
were principally Cubans. They came on board the vessel in a body, 
and appeared to be acting in concert under an organization or un- 
derstanding of some description. They were armed, having rifles 
and cannon, and were provided with ammunition and other supplies. 
Some of them who were able to speak English declared that they 
were Cubans going to Cuba to flght the Spanish, and if thèse men 
were in combination to do an unlawful act what was said by any 
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of them at the time in carrying out their purpose was évidence 
against them ail as to the nature of the expédition. When the ves- 
sel reached the coast of Cuba they lowered boats, which had been 
taken along on their account and for their use, got into them with 
their arms, ammunition and other provisions, and left the ship, which 
had undertaken to tow them some distance further, but was fright- 
ened oflf by the appearance of a light which was supposed to be that 
of a Spanish man-of-war. 

That this was a military expédition, designed to make war against 
the government of Spain, would seem to the court to be free from 
reasonable doubt. The question, however, is one for your déter- 
mination alone, and I submit it to you as such, reminding you that 
the responsibility of deciding it resta upon you only. 

If you find that this was not a military expédition, or, rather, if 
you are not fully satisfled that it was, your verdict will be for the 
défendants, without going further. If, on the other hand, you flnd 
that it was a military expédition, intended to make war against the 
government of Cuba, then you must pass upon the second question 
stated, to wit: Did the défendants with knowledge of the fact aid 
in carrying out its purpose of going to Cuba? They transported the 
men with their arms, ammunition and provisions. Did they enter 
upon this service hère, with knowledge of the fact that the men 
constituted a military expédition to flght against the government 
of Cuba? 

I will not dwell on the évidence relating to this question. It has 
been very fully stated and commented upon by counsel. You will 
consider the circumstances under which the défendants started from 
this port, taking extra boats, clearing for Port Antonio, Jamaica, 
turning off of their course at the breakwater, (at the mouth of the 
Delaware) going to Barnegat and there taking a large body of men 
with arms concealed in boxes, and provisions, on board, together 
with two additional boats, under orders to put the men off with 
their boats, arms and provisions where they might request. The de- 
fendants took them down to the coast of Cuba, extinguishing ail 
lights about the ship as she approached, and there launched the boats 
and set the men with their arms and provisions adrift to reach the 
shore somewhere, abandoning the undertaking to tow them further 
down and hurrying away because of the appearance of a supposed 
Spanish man-of-war. 

Thus you see what the défendants did. From this and any other 
testimony bearing on this subject you must détermine whether they 
under stood what the expédition and its object were, and had ar- 
ranged and provided for its transportation, when they left Phil- 
adelphia or left our shores within the three-mile limit stated. If 
they were ignorant on this subject until they anchored off Barnegat 
Light, the point being according to the testimony beyond the juris- 
dictional limits of the United States, no offense was committed, as 
I hâve before stated, against the laws of this country. 

The question, therefore, is, did the défendants understand they 
were to carry this expédition and had provided for it, and under- 
stand what the expédition was before leaving hère? As you hâve 
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eeen, they took on two extra boats before starting and cleared for 
Port Antonio, Jamaica, and turned off of their course at the break- 
■water, (the captain explaining this, to wMeh explanation you will 
give whatever weight you deem it to be worth). When the men 
came to the ship off of Barnegat there is no évidence that the captain 
or any one of the défendants expressed or exhibited any surprise. 
It was then manifest that the service required was to carry men and 
arms to Cuba (the captain says he then so understood it) a most haz- 
ardous undertaking. Is it probable that the défendants would hâve 
risked themselves and their ship in this service if they had not been 
prepared for it by previous arrangement, and hâve done it without 
demurring or hesitating? Again, is it likely that those in charge 
of the expédition would hâve risked bringing the men and the prop- 
erty to that point on the mère chance that the défendant would take 
the risk of carrying them and the property to Cuba, without arran- 
ging for it beforehand? If the défendants had refused, as it was 
their right to refuse, and it would seem certain, or at least extremely 
probable, that they would refuse this most hazardous service, if 
previous arrangement had not been made, what would hâve been 
the situation of the men and the property? The expédition would 
hâve failed. The men would hâve been subject to arrest and the 
property to sacrifice. Is it probable that those in charge of such 
an enterprise would take the men and property to this point with- 
out having secured certain means of transportation for it in ad- 
vance? The captain says he was ignorant of the service required 
of him until he reached the point near Barnegat. You must judge 
whether he should be believed or not, and from ail the évidence must 
détermine whether the défendants left hère with knowldge of and 
provision for what they were about to do. 

I now submit the case to you, reminding you of its importance. 
If the évidence oî the défendants' guilt is not entirely clear, they 
should be acquitted. If it is thus clear, they should certainly be 
convicted. No sympathy nor préjudice must be allowed to influence 
your minds in passing on this case. We hâve nothing to do with 
the controversies between the people of Cuba and the government of 
that island. We are concerned only with the exécution of the law 
in this case. We hâve only to consider whether the statute to 
which your attention bas been called bas been violated. It is our 
duty to see that the law is honestly and justly executed, that is ail. 
The peace and safety of the community so manifestly dépend upon 
the faithful and honest administration of the law that no man can 
fail to see it. We are suffering to-day as probably no other people 
snffers from lawlessness, from mobs, lynch law, murder, violation of 
trusts, as the resuit of want of faithfulness in executing the law. 

You will take the case and décide it with a careful regard to the 
rights of the défendants. 

The jury returned a verdict of guilty as to each défendant. Motions for new 
trial and In arrest of judgment were made Mardi 3, and overruled March 17, 
1896, and défendants were tlien sentenced as follows: Wiborg (master)— Fine, 
$300; imprisonment, one year and four months. Peterson (mate)— Fine, $100; 
imprisonment, one year. Jobansen (second mate) — Fine, $100; imprisonment, 
one year. 
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UNITED STATES v. ALLIS, 
(Circuit Court, E. D. Arkansas. December 8, 1893.) 

1. Nj^jroNAL Banks— Violation of Laws — False Entbies in Bocks and Re- 

POUTS. 

The "false entry" in the books or reports of a bank, wliich is punishable 
under Rev. St. § 5209, is an entry that is knowingly and intentionally false 
when made. It is not ttie purpose of the statute to punlsh an officer wbo, 
through bonest mistalte, makes an entry In the books or reports of the 
bank which he belleves to be true, when it Is in faet false. 

2. Samb — Présomption. 

If a président or cashier makes a false entry in a report of the condition 
of the bank to the comptroller of the currency, the jury are autlyjrized to 
présume, froni the false entry itself, in the absence of any explanatiou or 
of any other testimony, that he knew it to be false. This presumption re- 
sults from the fact that it is the duty of the officer who vérifies the report 
to know the condition of the banli, and, if the report is false, there is a 
prima facie presumption that he knew it. 

3. Same — Requisites of the Offense. 

A false entry, either in the books of the bank or in a report of its con- 
dition, is punishable only when the jury llnd that it was made by the de- 
fendant, or by his direction, with the intent, either (1) to injure or defraud 
the bank, or some other corporation, or some flrm or person; or (2) 
to deceive some officer of the bank; or (3) to deceive some agent appointed 
or thereafter to be appointed to examine the affairs of the bank. If any 
one of thèse intents is présent, the offense is compiete. 

4. Samk — Presumption of Intknt. 

Where an entry in the books or in a report of the bank's condition is in 
fact false, the jury are authorized to infer, from the false entry itself, an 
intent of the défendant to injure or defraud the bank, or some other cor- 
poration or indivldual, or to deceive some officer of the association, or an 
agent appointed to examine into the condition of the bank, if such would 
be the natural and probable conséquence of the false entry. 

5. Same — False Ektky by Sthohdinate. 

A false entry, made in the books or reports of a bank by a clerk, book- 
keeper, or other subordinate employé, by the command or direction of the 
président of the bank, is a false entry made by the président; and he is 
liable to punishment for it, if ho gives the direction knowing the entry 
to be false, or with the intent to defraud, deceive, etc. 

6. SAMii. 

If a false entry in the books or reports is made with a criminal intent, 
it is no défense that another false entry is also made, which otîsets the 
former entry, with a like intent; but changes of this character are not as 
strong évidence of an intent to injure or defraud the bank, or to deceive 
its ofllcers or examiuers, as false entries which enable the officer making 
them to withdraw the fuuds of the bank without considération. 

7. Same — Ealse Repokt of Oveiîdrafts — Iktent. 

Every overdraft, whether made by previous arrangement or not, whethet 
secured or not, and whether drawing interest or not, is a loan, and is re- 
quived by the law and the rules prescribed by the comptroller to be listed 
and reported as an overdraft. It is, therefore, no défense, to a charge of 
false entries in respect to overdrafts, that they had beeu ari'anged for or 
secured, or that intei'est was to be paid upou them by agreement, if such 
false entries were made with a criminal intent; but, in determining the 
intent, the jury may consider the testimony of défendant that he con- 
sidered the overdrafts as loans. 

8. Sam 10 — Défenses. 

If the président of a bank makes or causes to be made false entries in 
its books, or in reiiorts to the comptroller, with the intent to deceive or 
defraud, etc., it is no défense that he struggled to save the bank from fail- 
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ure, and to provide money to pay Its deposltors, by sacriflclng his own 
property and borrowing money from others. 

9. Ceiminal La w— Délibérations of Juky. 

If much the larger number of the jury are for conviction, a dissenting 
juror should consider wliether a doubt in bis own mind is a reasonable 
one, wliich makes no impression upon the minds of others equally honest 
and equally intelligent Vfith himself, who hâve heard the same évidence 
with an equal désire to arrive at the truth, and under the sanction of tho 
same oath. On the other hand, if a majority are for acquittai, the mi- 
nority ought seriously ask themselves whether they may not reasonably, 
and ought not to, doubt the correctness of a judgment which is not con- 
eurred in by most of those with whom they are associated, and to distrust 
the weight and sufflciency of that évidence which fails to carry conviction 
to the minds of their fellows. 

Thiis was an indictment against Horace G. Allis for violation of 
Eev. St. § 5209, in making false entries in tiie books of a national 
bank and in reports to tlie comptroUer ol tbe currency of the condi- 
tion of the bank. 

Joseph W. House, Dist. Atty., and J. H. Harrod, for the United 
States. 
Martin & Murphy and John Johnson, for défendant. 

SANBOKN, Circuit Judge (charging jury). One of the chief char- 
acteristics of a good government is the sure and speedy administra- 
tion of justice. No government can long endure, or ought long to 
endure, under which the criminal is not speedily and certainly pun- 
ished, and the innocent as speedily and certainly acquitted and pro- 
tected. Laws are enacted for the protection of the lives, liberty, 
and property of the citizen. Penalties are prescribed for their vio- 
lation, that this protection may be insured. Every good citizen 
withholds his own hand from the infliction of punishment, and 
appeals to the courts his government has established to right his 
wrongs and to enforce the laws enacted for his protection. Nor is 
the action of the government or its oiScers, in prosecuting those that 
they honestly believe to be guilty, properly subject to any adverse 
criticism or animad version; nor has there been, so far as I hâve 
observed, anything in their conduct in this case that has even 
savored of persécution or unfairness. If the government has money 
and offlcers at its command, and uses them to properly gather and 
présent the évidence against one whom its offlcers believe to be 
guilty of a violation of our laws, we ought not, on that account, to 
be resentful or prejudiced against it; but we should be grateful 
that we live under a govemment that has the power and disposition 
to punish the guilty, for it is only by the punishment of the guilty 
that the lives, liberty, and property of innocent citizens are pre- 
served. If the courts and juries discharge the duties the law im- 
poses upon them, if with courage and impartiality they punish the 
guilty and acquit the innocent, contentment and satisfaction and 
domestic peace prevail. But if they fail in the discharge of thèse 
duties; if criminals escape their just punishment, and the innocent 
are needlessly imperiled; if the property, lives, and liberty of the 
citizens go unprotected, because the laws are not enforced by juries 
and the courts, — every man, despairing of obtaining justice through 
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them, will feel disposed to avenge his own wrongs, and domestio 
violence and the barbarie rule of the strongest will soon again 
prevail. 

We now come, gentlemen of the jury, to the discharge of one of 
the most important duties that will ever devolve upon us as citizens. 
We must détermine whether the prisoner at the bar is guilty or 
innocent of a violation of the laws of this land. We hâve ail, 
court and jury alike, taken a solemn oath to discharge this duty 
without fear or favor, according to the law and the évidence. In 
the discharge of this duty, the court and the jury hâve différent parts 
to perform; but the honest and faithful discharge of their duties, 
and the attainment of a just resuit from this trial, demand of the 
court the same courage, integrity, impartiality, and zealous déter- 
mination to do exact justice, regardless of the conséquences to the 
parties, which I hâve no doubt animate the jury, and will inspire 
and direct their action. It is the duty of the court to déclare to 
you the law by which this case must be determined, and it is your 
duty to be governed by that déclaration. It is your exclusive 
province and duty to détermine the issues of fact hère presented, 
and the weight and credibility of the testimony of the witnesses, 
and by your détermination of thèse questions the court will be 
bound. If, in the course of what the court may say to you, any 
expression of opinion should drop as to the disputed issues of fact, 
or the credibility of the testimony of the witnesses, you are not 
bound by any such expression; but it is your privilège to adopt 
or disregard it as you may see fit. You are, I repeat, the sole judges 
of the disputed questions of fact yet to be decided. 

The défendant is charged by the government with the commission 
of heinous crimes. He is presumed to be innocent until his guilt 
is proved. The burden is on the government to prove the charges 
it has made. Not only this, but before the défendant can be 
found guilty of any offense, that offense must be proved by the évi- 
dence beyond a reasonable doubt. A reasonable doubt is a doubt 
founded on a considération of ail the testimony, and based on 
reason, — such a doubt as would deter a reasonably prudent man 
from acting or deciding in the most important matters involving 
his Personal interests. If you hâve such a doubt of the guilt of the 
défendant under any of the counts of this indictment, af ter carefully 
considering ail the évidence, you should acquit him of the offense 
charged in that count; but if you hâve no such doubt, but are 
morally certain he is guilty of the offense charged in any count of 
the indictment, j'ou should fearlessly déclare him guilty. It is 
not necessary, however, that you should be satisfied beyond ail 
possibility or suspicion of doubt that the défendant was guilty be- 
fore you can convict. Doubts that are not based upon a reasonable 
and careful considération of ail the évidence, but are purely imagi- 
nary, or born of sympathy alone, or of the ingénions suggestions 
of counsel merely, ought not to be considered, and should not influ- 
ence your verdict. Possible, imaginary, and sympathetic doubts 
hâve no proper place in your délibérations; and if, in your opinion, 
the offense charged in any count in the indictment is proved beyond 
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a reasonable doubt, you should return a verdict in favor of thé 
government on that count, regardless of ail other doubts. 

In a more primitive state of society, men generally kept their 
money and personal property in their own possession; but in our 
day it bas long been the habit of men of ail classes to intrust their 
money and securities to others for safe-keeping. Banks hâve been 
established in the large cities, protected by an efficient police and 
by secure vaults against the stealth of the thief and the force of 
the robber, and in thèse the nioneys and securities of the business 
man and of the capitalist, and the surplus money of the f armer, the 
mechanic, and the laborer are alike deposited, in the faith that their 
directors and ofûcers will faithfully préserve and honestly return 
thèse deposits, or their équivalent, when called for. A portion of the 
moneys thus deposited is, in the usual course of business, used to 
discount commercial paper of the customers of the bank, or to loan to 
them upon their promissory notes, while a sufficient balance is kept 
on hand to pay depositors as they call. It is obvions that, under 
this System, the security of the moneys of the depositors, the inter- 
ests of the stockholders and the creditors of any bank, and its very 
existence must dépend almost entirely upon the honesty, integrity, 
care, and prudence of its officers. As the money is in their hands, 
they can, by a breach of trust and honor, appropriate it to their 
own use, or to the use of their friends, or, by carelessness and im- 
prudence, they may loan it to worthless borrowers, until it is irrevo- 
cably lost. To prevent the possibility of such crimes and misfor- 
tunes, as far as possible, is one of the objects of the existence of the 
national banking law. It is well to note hère that no part of that 
law requires any citizen to become a président or officer of a national 
bank. No man is eompelled by that law to discharge any of the 
duties prescribed, or to put himself in a place where he can be liable 
to any of the penalties denounced by that law. But, if he volun- 
tarily assumes the position of a président of a national bank, if he 
voluntarily takes the control and management of the jlunds invested 
in the stock and deposited in the vaults of a national bank, the law 
requires of him the faithful, honest, and exact performance of the 
duties it imposes upon such an ofBcer, and imposes proper penalties 
for its violation. This is, certainly, not unreasonable, in view of 
the great public interest in safe depositories and solvent banks. 

To prevent losses through the carelessness, imprudence, or faith- 
lessness of its offlcers, every national bank is put under the control 
of the government by this law, and its oflficers are required to keep 
correct books of account, open at ail times to the inspection of the 
proper government ofQcers. The comptroller of the currency is 
empowered to control and direct the offlcers and directors of each 
bank, and, whenever the bank is so conducted as. to imperil the 
safety of those interested in it, and the security of its depositors, 
it is his duty to wind up the bank, and to préserve any property of 
value in its control for those justly entitled to it. To fumish the 
comptroller with the necessary information to enable him to dis- 
charge thèse important duties, the law provides that, at least five 
times during every year, and on dates to be flxed by him, every 
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national bank shall make to him accurate and trutliful reports of the 
condition of the bank, wliich shall show, in détail, and under appro- 
priate heads, its resources and liabilities, in such form as he shall 
prescribe. The law requires thèse reports to be verifled by the oath 
of the président or cashier of the bank. Each report is required to 
be a report of the condition of the bank on a day that is past when 
the report is called for, and the object of this provision is to prevent 
the bank officers from changing the character of the resources or 
liabilities so as to make the showing better than the bank's condition 
warrants, after the call is made, as might be easily done if the day 
fixed for the condition of the bank to be shown was subséquent to 
the call. The law also provides that thèse reports shall be pub- 
lished in the same gênerai form in which they are made to the comp- 
troller, and from thèse published reports stockholders, creditors, and 
depositors learn the condition and probable prospects of the bank. 
Another section of the law provides that the comptroUer shall, with 
the approval of the secretary of the treasury, and as often as shall 
be deemed necessary, appoint suitable persons to make examinations 
of the affairs of the national banks, and thèse examiners are em- 
powered to make a thorough examination into the affairs of any 
bank, to examine the bank officiais upon their oaths, and to report in 
détail to the comptroller of the currency the condition of the bank 
examined. 

It is obvions, from this brief review of some of the provisions of 
this law, that its efficacy must dépend very much, and often entirely, 
upon the triith and correctness of the books of the bank and the 
report to the comptroller. If they are false, the comptroller, the 
examiner, and the public are liable to be deceived, the stockholders 
and depositors are liable to be misled, and the law itself evaded and 
practically annulled. To prevent the possibility of false books and 
false reports, the congress, in addition to the requirement that the 
report shall be verifled by the oath of the président or cashier, wisely 
enacted that "every président, director, cashier, teller, clerk or agent 
of any such banking association who • * * makes any false 
entries in any book, report, or statement to the association, with the 
intent in either case to injure or defraud the association or any other 
Company, body politic or corporate, or any individual person, or to 
deceive any offieer of the association, or any agent appointed to ex- 
amine the affairs of any such association • * • shall be deemed 
guilty of a misdemeanor" (section 5209, Eev. St), and punished ac- 
cordingly. Now, if this provision can be disregarded and evaded with 
impunity, if false books can be kept, and false reports made to the 
comptroller, by the offic-ers and agents of the national banks at will, 
the national banking law will be deprived of much of its utility, and 
the greater part of its safeguards will be removed. It is this pro- 
vision that the défendant stands charged with violating. The gov- 
emment charges that this défendant made false entries in three re- 
ports to the comptroller, and that he made many false entries in the 
books of the bank. The évidence is uncontradicted that the three 
reports in which the false entries were contained were sworn to by 
Mr. Allia as président of the First National Bank of Little Eock; 
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that, during the entîre year 1892, he was the président of fhat bank; 
and that that bank was duly organized under th» national banking 
law of the United States, and was engaged in the bosiness of banking 
iat the city of Little Rock, in this state. 

There remain but two questions for you to détermine under any of 
the counts of this indictment that will be submitted to you. They 
are: First, did the défendant make any of the false entries charged? 
If you find that he did, then, second, did he make any of them know- 
ingly, with the intent to injure or defraud the bank, or any other 
body politic or corporate, or individual person, or to deceive any offt- 
cer of the association, or to deceive any person appointed or there- 
after to be appointed by the comptroller to examine the bank? 

The "false entry" that is punishable under this statute is an entry 
that was knowingly and intentionally false when made. It was not 
the purpose of congress to punish an ofScer who, through an honest 
mistake, makes an entry in one of the books or reports of the bank 
which he believed to be true, when it is, in fact, false. It follows 
that, in order to convict the défendant, you must flnd, not only that 
he made a false entry in one of the books or reports of the bank, but 
also that he knew that entry to be false when he made it. If, how- 
ever, you should find that he made a false entry in a report of the 
condition of the bank to the comptroller of the currency, you are au- 
thorized to présume, from that false entry itself, in the absence of 
any explanation, or of any other testimony, that he knew such entry 
to be false. This law makes it the duty of the président or cashier 
of the bank to make a true report of the condition of his bank to the 
comptroller, and to verify it. It imposes upon the officer who véri- 
fies the report the duty of knowing the condition of his bank, and 
truthfully reporting it. He testifles to the comptroller that the re- 
port he makes to him is, in fact, true and correct, and this oath pré- 
supposes that he knows whether it is true or false when he takes it, 
and he cannot afterwards be heard to say that he did not know the 
facts, unless he was himself mistaken, or deceived, after an honest 
•endeavor to discharge his duty. He cannot keep himself in igno- 
rance, willfully shut his eyes to the truth, or refuse to examine into 
the true condition of his bank, and to learn whether his report is 
true or false when he makes it, and thus escape liability. Nor ean 
lie intrust his duty and his conscience to his clerk or his bookkeeper, 
and then escape liability, civil or criminal, on the plea of ignorance. 
In such a case, the law présumes that he knows what his duty and 
his oath require him to know. But if, on the other hand, he hon- 
estly and faithfully investigates the condition of his bank, and com- 
pares it with his report, either alone or with the assistance of his 
clerk or bookkeeper, and then vérifies it in the belief that it is cor- 
rect, when, through mistake of his own, or some déception practiced 
upon him by his clerk or bookkeeper, it is false, he is guilty of no 
offense under this statute, and should not be punished. 

Nor is a false entry in a report of the condition of the bank, or a 
false entry made in the books of the bank, punishable under this 
statute, unless you also find that it was made by the défendant or by 
tis directions, with the intent either (1) to injure or defraud the 
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bank, or some other corporation, or some finn or person; or (2) to 
deceive some offlcer of the bank; or (3) to deceive some agent ap- 
pointed or tbat thereafter is to be appointed to examine the affairs 
of the bank. But it is sufflcient that he made a false entry know- 
ingly, with the intent to deceive an agent that was appointed or that 
was thereafter to be appointed to examine its affairs, though he did 
not intend to injure or defraud the bank or to deceive its offlcers. 
It is sufïicient that he made the false entry knowingly, with the in- 
tent to injure or defraud the bank, though he did not intend to de- 
ceive the examiner, or ail the offlcers of the bank. It is sufflcient 
that he knowingly made the false entry with the intent to deceive an 
offlcer of the bank, though he did not intend to injure or defraud the 
bank or to deceive the examiner. Moreover, this intent may be in- 
ferred from the false entry itself. The law présumes that a man 
intends the legitimate conséquences of his acts, and, if the natural 
and probable conséquence of a false entry in a report or a book of 
the bank is to deceive the examiner, or to injure or defraud the bank, 
or to deceive any of its offlcers, you are authorized to présume, from 
the entry itself, that it was made with that intent. It is no dé- 
fense to a wrongful act, knowingly and intentionally committed, 
that it was done with an innocent intent. Your practical expéri- 
ence and daily observation of the acts and intents of men will 
materially aid you in determining this question of intention. The 
intent with which an act is done is often more clearly and con- 
clusively shown by the act itself than by any words or explana- 
tions of the actor. Thus, if you found a stranger leading your horse, 
saddled and bridled, from your barn, in the night, without your 
permission, and he should explain to you that he did not intend to 
steal him, but was simply leading him out for exercise, you would 
undoubtedly infer his intent from his act rather than from his 
words. If you found a strauger kindling a lire in the hay in your 
barn or stable, and he should explain that he did not intend to burn 
the barn or stable, but was simply buming a little hay to warm 
his hands, you would probably judge of his intent from his act 
rather than from his explanation. So, in many cases, the actions of 
men speak their intentions more clearly and truthfully than do 
their words. In the case before us you hâve the évidence of this de- 
fendant's acts, and his explanation of them. If you find that he 
made any of the false entries charged, knowingly, you must déter- 
mine with what intent he did it from the acts themselves, from their 
natural and legitimate conséquences, from bis own explanations, and 
from ail the other évidence before you. 

There is a decided conflict between the testimony of the witnesses 
Denny, Yost, and Kupferle, and the testimony of the défendant, up- 
on very material issues in this case. It is your duty to reconcile this 
conflict Jng testimony where that Is possible; and, where it is not, 
you should consider the interest thèse witnesses hâve, if any, in 
the issues on trial, and their bearing and apparent candor on the 
stand, and décide, in view of ail the évidence, who bas told the truth. 
It is proper for you to bear in mind, in weighing this évidence, that 
the testimony of a disinterested wltness is more likely to be correct 
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than is that of a witness who bas much at stake in the trial, when- 
ever the testimony of the two witnesses is of equal credibility in 
otlier respects. 

A false entry made in the books or reports of the bank by a clerk, 
booklieeper, or other subordinate employé or officer, by the command 
or direction of the président of the bank, is a false entry made by 
the président, and he is liable to punishment for it under this stat- 
ute, if he gives the direction, knowing the entry to be false, and with 
the intent explained to you. 

Certain notes, made by varions parties, hâve been introduced in 
évidence, and much testimony relating to them adduced, tending to 
show that some of them v^'ere not entered upon the books of the 
bank. Mr. Allis has testified that the proceeds of ail of thèse notes 
were applied to the beneflt of the Little Eock Bank, while Mr. Yost 
has testiâed, and referred you to entries in the books which, he 
claims, show, that the proceeds of some of thèse notes were credited 
to the individual account of Mr. Allis on the books of the Little Rock 
Bank, so that that bank really received no beneflt from them. Thèse 
notes, and the testimony concerning them and their proceeds, may be 
considered by you in determining whether or not Mr. Allis has tes- 
tified truthfully, and in deciding who was the active manager of the 
bank in 1892, but beyond that they are not material to the issues 
in this case, and should not be considered in determining them. 

There are 25 counts in the indictment before us, each of which 
charges a separate offense. The government does not press the 7th, 
llth, 20th, 21st, 22d, 23d, and 24th counts, and you need not con- 
sider them. The court will call your attention to the offenses charged 
in the remaining counts, and to a portion of the évidence concerning 
them, in the order of time. You are not bonnd to be governed by 
any statement of the évidence made by the court; but, if your rec- 
ollection accords with that of the coui-t, you may aecept it, and, if it 
diflfers from it, you may be governed by your own memory. 

By the 13th, 16th, 19th, and 25th counts of this indictment, it is 
charged, in effect, that the défendant, as président of the bank, 
knowingly made false entries in one of its books, with the intent ex- 
plained, by which it was made to appear, on the books of the bank, 
that on February 3, 1892, the Fourth National Bank of New York 
became indebted to the Little Kock Bank in the sum of $5,000, the 
First National Bank of Chicago in the sum of |15,000, and the Con- 
tinental National Bank of Memphis in the sum of |15,000, by rea- 
son of the transfer of thèse amounts to thèse three banks, respec- 
tively, by the Massachusetts Loan & Trust Company by order of the 
Little Rock Bank. There are entries on the books of the Little 
Rock Bank which mean that on February 3, 1892, the three banks 
named became indebted to the Little Rock Bank in the way charged. 
It also appears, on the books of that bank, that the Massachusetts 
Loan & Trust Company was indebted to it in the sum of 135,000, 
from some time in August, 1891, until February 3, 1892. The re- 
spective offlcers of the three banks which were charged with the 
amounts aggregating |35,000, testified that their banks never re- 
ceived thèse sums of money, and never became indebted to the Little 
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Rock Bank on account of them; and one of the officers of the Massa- 
chusetts Loan & Trust Company testifled that his company never 
transferred any of thèse amounts to either of thèse three banks, and, 
in fact, that Ms company never owed the Little Rock Bank at ail, 
and never had any account with it whatever. If you believe the tes- 
timony of thèse witnesses, and it is undisputed, ail thèse en tries were 
false, sham, and misleading, and there never were any such transac- 
tions as they indicate. 

Mr. Allis testifled that the |35,000 charged to the Massachusetts 
Loan & Trust Company resulted from a discount by that company of 
a note of the Electric Street-Railway Company and himself for |25,- 
000, dated about June 6, 1891, payable to the order of that company, 
and signed on the back by the Thomson-Houston Company. He says 
the proceeds of this note, together with the proceeds of a $10,000 
note of like character, Mr. Cofiin promised to place to the crédit of 
the Little Bock Bank in the Massachusetts Loan & Trust Company, 
but that he did not do so. He says that he did not learn that this 
money was not to the crédit of the Little Rock Bank until some time 
in November or December, 1891, and that he then directed the clerks 
of the bank to correct the entry. He dénies that he ever told Mr. 
Denny to make the three entries charged in this count of the indict- 
ment; and it is claimed, on liis behalf, that the fact that they were 
made while it is admitted that he was ont of the state, and about the 
time when an examiner was hère to examine the affairs of the bank, 
tends to show that thèse entries were made without his direction. 
On the other hand, Mr. Littlefield, an ofQcer of the trust company, 
testifled that the note of $25,000 discounted by his company had no 
relation or connection with the First National Bank of Little Bock; 
that the $25,000 note was negotiated by the Thomson-Houston Com- 
pany, and the proceeds placed to the crédit of that company; and 
that the $10,000 note was placed in the hands of the trust company 
to be delivered to a bank in Beading, at which the Thomson-Houston 
Company negotiated it. Mr. Denny, the cashier of the Little Rock 
Bank, testifles that, in the latter part of January, 1892, the défend- 
ant directed him to make the false entries of February 3, 1892 ; that 
he made them pursuant to that direction; and that, on February 13, 
1892, by direction of the directors of the Little Rock Bank, he cred- 
ited thèse three banks with the amounts charged to them, respec- 
tively, and charged the aggregate amount to the défendant, and the 
latter never complained of it. It is for you to décide who has told 
the truth hère. 

By counts 14 and 15 of this indictment, the government charges, 
in effect, that on the 22d day of February, 1892, the défendant, as 
président of the bank, knowingly made false entries in certain books 
of the bank with the inteut explained to you, by which it was made 
to appear on those books that, on February 22, 1892, the Little Rock 
Bank became indebted to the défendant in the sum of $50,000, and 
that the First National Bank of New York became indebted to the 
Little Rock Bank in the sum of $25,000, by reason of the deposit by 
Mr. Allis of $25,000 in the First National Bank of New York to the 
crédit of the Little Rock Bank. It admittedly appears, from the 
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books of the Little Eock Bank, that on February 20, 1892, Mr. Allis 
had drawn out of the bank |42,180.65 more than he had deposited 
in it, and that he then owed the bank that amount. ïhere is a tele- 
gram in évidence by which, if it was sent by him, and is correct, he 
directed the cashier of the Little Rock Bank to charge the First Na- 
tional Bank of New York |25,000, the Southern National Bank of 
New York $25,000, and to crédit his account |30,000. Mr. Denny 
testifles that, pursuant to this telegram, he charged thèse banks and 
credited the défendant with the $50,000. The ofiicers of the two 
national banks testify that Mr. Allis never deposited either of thèse 
sums of $25,000 with either of them, and that neither of them ever 
became indebted to the Little Rock Bank on account of any trans- 
action portrayed by thèse en'.ries. No witness cornes to say that 
they did, and, if you believe their testimony, thèse entries were false. 
There were no such transactions as tuey represent. The défendant 
testifles he was In New York on February 20, 1892. In one place, 
he says that he may hâve sent the telegram to the bank on that day. 
In another place, he says that he did not send, and could not hâve 
sent, any telegram of the ténor of that in évidence, because he would 
not order a charge against a bank before the money was actually de- 
posited. You hâve the telegram in évidence; and Mr. Denny testi- 
fles that it was received by him in cipher, that the translation in 
évidence is a correct translation of the cipher telegram directing 
thèse entries, that the original telegram had Mr. Allis' name at- 
tached to it, and that he made thèse entries in obédience to it. You 
must weigh this testimony, and détermine hère who is correct. You 
may properly consider the motives that would probably hâve iniiu- 
enced either Mr. Denny or Mr. Allis to make or direct the making 
of thèse entries, — whether it is more or less probable that the de- 
fendant, whose account was largely overdrawn, would direct the 
making of thèse entries, by which he received a false crédit of $50,- 
000, than that Mr. Denny would either forge or change a telegram, 
or make false entries in the books of the bank, by which he appar- 
ently gained nothing personally, while his bank gave the défendant 
this false crédit. If you conclude that the défendant did not sign 
the telegram, the true meaning of which is embraced in the transla- 
tion of this telegram in évidence, and did not direct thèse entries to 
be made, you need not consider thèse two counts further, but should 
acquit the défendant of the offenses charged in them. If, however, 
you conclude that this is a genuine translation of a telegram sent by 
Mr. Allis, and that the entries were made in obédience to it, what 
was their effect? It was this: The défendant, Allis, received a 
false crédit of just $50,000 from the Little Rock Bank, and gave it, 
in return, the poor privilège of charging two New York banks, on its 
books, with that amount, which thèse banks did not owe, and which 
the Little Eock Bank could never collect from them. And, if he 
caused thèse entries to be made, with what intent did he do so? If 
a customer, or friend of yours, who owed you $40,000 on account, 
should corne to you, and tell you that he had deposited $50,000 to 
your crédit in the Grerman National Bank of Little Eock and that he 
wanted a receipt for the $40,000 that he owed you, and wanted a 
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crédit for the other f 10,000, and you should give him the receipt and 
the crédit, and should subsequently learn tliat he liad never de- 
posited one dollar in that bank for you, with what intent would 
you conclude he had made thèse statements? Would you think it 
was with an honest purpose, or with some intent to injure or defraud 
you? 

By counts 10, 17, and 18 the government charges, in effect, that 
on the Ist day of March, 1892, the défendant, as président of the 
Little Eock Bank, knowingly made false entries in certain books of 
that bank by which it appeared from those books (1) that the Little 
Rock Bank became indebted for a demand certiflcate of deposit in 
the sum of |30,000, and that the National Hide & Leather Bank of 
Boston, Mass., became indebted to the Little Eock Bank in a like 
amount; (2) that the Little Eock Bank paid its note of |15,000 to 
the American National Bank of Kansas City by transferring $15,000 
from the National Hide & Leather Bank to the Kansas City Bank; 
and (3) that the Little Eock Bank paid its note of |28,000 to the Na- 
tional Bank of Commerce of St. Louis by transferring f 28,000 of the 
amount of its crédit with the National Hide & Leather Bank to the 
St. Louis Bank. By count 3 of the indictment, the government 
charges that, in a report of the condition of the Little Eock Bank at 
the close of business on March 1, 1892, verified by the défendant as 
président on March 7, 1892, he, with the intent explained to you, 
knowingly entered the false statement that that bank had no bills 
payable, when it then owed the two notes just mentioned, aggregat- 
ing $43,000. 

The report of the condition of the bank March 1, 1892, does state 
that the bank then had no bills payable. Mr. Dominick, of the 
American National Bank of Kansas City, testifled that his bank 
then held a note of the Little Eock Bank on which there was |15,000 
unpaid, and that this note was not paid until March 17, 1892. Mr. 
Vanvlarcom, of the National Bank of Commerce, testifled that his 
bank then held the note of the Little Rock Bank for |28,000, which 
was not paid until March 15, 1892. If you believe this évidence, that 
report was false in its statement of the bills payable, and there is 
nothing for you to détermine, upon this count, but the knowledge 
and intent of the défendant in making it; for he bas admitted, in 
his own testimony, that he knew, on March Ist, that thèse notes 
were ont, and that the holders of them were pressing for payment. 
The books of the bank do show entries to the effect charged in thèse 
counts (10, 17, and 18) imder the date of March 1, 1892. The défend- 
ant himself admits that he signed the slip directing thèse entries to 
be made, and both he and Mr. Yost, the bookkeeper, testifled that a 
certiflcate of deposit of the Little Eock Bank in favor of the Na- 
tional Hide & Leather Bank and two drafts of the Little Eock Bank 
on the National Hide & Leather Bank, one for |15,000 in favor of the 
Kansas City Bank, and one for |28,000 in favor of the St. Louis 
Bank, were drawn, either on the Ist or the 7th of March, and deliv- 
ered to the défendant, and that thèse drafts were drawn to pay the 
two notes. It is admitted, or established by the testimony of the de- 
fendant himself, that thèse drafts were never used to pay the notes, 
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and that tlie National Hide & Leather Bank never received the cer- 
tiflcate of deposit, and never became indebted to the Little Kock 
Bank on account of it. In other words, every one of thèse papers 
and entries was sham. They never represented any actual trans- 
action that was completed. The certificate and the drafts were 
never in force, because they were never delivered to the parties in 
whose favor they were drawn, and the entries portrayed transac- 
tions that never in f act existed. 

Bnt Mr. Allis testified that he obtained an ofifer of a loan of $50,- 
000 from the National Hide & Leather Bank on the certificate of 
deposit of the Little Rock Bank, and had brought this offer to the 
attention of his board of directors, who referred the matter to Mr. 
Kupferle. He says that Mr. Kupferle concluded to take the loan 
on the Ist of March, 1892, and that he on that day caused thèse 
entries to be made, and delivered the certificate of deposit and the 
drafts to Mr. Kupferle to be sent to the respective banks in whose 
favor they were drawn. He says that he supposed they were sent, 
and that the two notes were paid, until after he had verified his 
report to the comptroller on the 7th of March, 1892, and that he did 
not learn that they had not been until about March 14, 1892. On 
the other hand, Mr. Kupferle testifies that he never received tlie cer- 
tificate or either of the drafts, and that he never heard of them 
until this trial. Mr. Yost, the bookkeeper, and Mr. Hays testified 
that thèse entries in the books were not made until March 7th or 
8th, and that they were made under the date of March 1, 1892, by 
making interlineations and erasnres in the books, and they produce 
the books showing thèse interlineations and erasures. Mr. Yost, 
who received from Mr. Allis the slips, signed by him, which directed 
thèse entries, and which, Mr. Allis says, were made on March 1, 
1892, testifies that the défendant, on March 6, 1892, directed him to 
draw the drafts and the certificate, and to make thèse entries under 
the date of March Ist. It is for you to décide, in view of the testi- 
mony of Mr. Kupferle, Mr. Yost, and Mr. Hays, the interlineations 
and erasures in the books, and the probable interests of thèse various 
witnesses to testify falsely, whether the défendant directed thèse 
entries to be made on March Ist, when they bear date, or on March 
6th. If you flnd that he gave the directions on March Ist, you must 
then consider whether he delivered the drafts and certificate to Mr. 
Kupferle on that day, and whether or not he believed they were sent 
forward to the banks, so that he was himself mistaken or deceived 
when he verified his report on the 7th of March. But, if you find 
that thèse entries were directed to be made on March 6th, you will 
consider their effect, and the intent with which the direction was 
made. The effect of thèse entries was: (1) They made the bills 
payable appear upon the books to be |43,000 less than they actually 
were. (2) They made the demand certificates of the Little Rock 
Bank to agpear upon the books to be |50,000 more than they actually 
were, thus making the total liabilities of the bank appear upon the 
books to be |7,000 more than they actually were. (3) They made 
the entire resources of the bank appear upon the books to be |7,000 
more than they actually were, by making the amount due from other 
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national banks that much in excess of the actual amount. Tliese 
were radical changes, and they entered into the report of March Ist. 
What could hâve beeu the intent in making thèse changes on the 6th 
of March, if you flnd they were so made, if it was not to make the 
report to the comptroller show less bills payable than actually ex- 
isted on the Ist of March? If the truth would hâve answered the 
purpose as well, why was the truth not told? 

By the fourth count the government charges that, in the report 
of the condition of the bank on March 1, 1892, the défendant made 
a false entry of |69,659.29 as the amount due from other national 
banks, when the amount actually due from them was only f 9,659.29. 
That this entry was made, and that it was false, is not disputed. 
Mr. Allis, you will remember, testifies that he did not know of the 
discrepancy; that he compared a pencil copy of the report furnished 
by Mr. Yost with the books, and found it correct; and that, when 
the written report was made, he compared that with the pencil re- 
port, and found that they agreed. On the other hand, the book- 
keeper testifled that this entry was made by the express direction of 
Mr. Allis, that he made up the figures from the boolcs with him, and 
inserted them in the report by his direction. It is undisputed that, 
while the amount due from other national banks was reported at 
|60,000 more than it actually was, the amount due from upproved 
reserve agents was reported at |60,000 less than it was, so that the 
aggregate amount of liabilities was not actually changed by this 
false entry. You must détermine whether this entry was made by 
the direction of Mr. Allis. If it was, it is proper for you to consider 
the fact that it did not change the aggregate amount of the re- 
sources or liabilities of the bank, so far as this bears upon the de- 
fendant's intent. A change of this character is not as strong évi- 
dence of an intent to injure or defraud the bank, as entries in its 
books that would enable the défendant to draw money without con- 
sidération would be; but if such an entry as this is knowingly made 
with the intent explained to you, it is as much a violation of the law 
as a more radical change. The law requires the entries to be true. 
It does not permit the ofiicers of the bank to make false entries, or 
reports that, in their opinion, are just as good as true ones. Two 
wrongs do not make a right. It is no défense, for one who takes 
your horse, that he took another horse from your neighbor, that 
was just as good, and turned him over to you; and it is no défense 
for a bank ofQcer, who knowingly makes a false entry in a report, 
with criminal intent, that he made another false entry to offset it, 
with like intent. 

By the fifth count in the indictment, the government charges, in 
effect, that the défendant, as président of the bank, made a false 
entry in his report of the condition of the bank at tlie close of busi- 
ness March 1, 1892, with the intent explained to you, by which the 
overdrafts were made to appear |20,033.09 less than they actually 
were. The bookkeeper testifies that, in pursuance of the directions 
given by the défendant at that meeting on Sunday, March 6th, he 
thereafter changed the books so as to make them show the over- 
drafts, at the close of business, March 1, 1892, $20,033.09 less than 
v.73F.no.l— 12 
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the books did show at the close of business on that daj, and that, 
at the same time, he changed the books so as to make the loans and 
discounts that much more, and that the report to the comptroller 
was made to correspond to the books so changed. An overdraft 
occurs when a depositor of a bank checlis out more money than he 
has in the bank. Sometimes the bank permits this to be done with- 
out security, and without previous arrangement; and sometimes a 
préviens arrangement to this effect is made, and security for the re- 
payment of that amount is given, and a rate of interest is agreed 
upon. But every overdraft, whether by previous arrangement or 
not, and whether secured or not, and whether drawing interest or 
not, is a loan ; and every such overdraft is required, by the law and 
the rules prescribed by the comptroller, to be listed and reported as 
an overdraft. It is, therefore, no défense to this charge that any of 
thèse overdrafts had been arranged for or secured, or that interest 
was to be paid upon them by agreements made before March 1, 18S)2, 
if you flnd that this entry was knowingly directed to be made hj the 
défendant, with a criminal intent. Mr. Allis testifled that $20,- 
033.09 of the overdrafts that existed on the Ist day of March were 
paid by the demand notes of customers taken by him on that day, 
so that, in fact, the overdrafts were that amount less than they ap- 
peared on the books at the close of business on that day. If you 
flnd his testimony to be true, this fact is a complète défense to this 
count in the indictment. If the overdrafts were in fact paid by the 
notes delivered to the bank, Mr. Allis had the right to direct the 
books to be changed so as to show the truth, and he had the right 
to make the report show it. In passing upon the validity of this 
défense, you will remember the interlineations and erasures in the 
books, and that Mr. Yost and Mr. Smvth testified that the notes did 
not come to them to be entered upon the books of the bank until the 
7th or 8th of March. The only real question under this count is 
whether thèse notes were signed and delivered to Mr. Allis on the 
Ist of March, or not until some later date, 

By the eighth and ninth counts in the indictment, the government 
charges that the défendant, as président of the bank, with the intent 
explained to you, knowingly made such false entries, in the report 
of the condition of the bank at the close of business on July 12, 1892, 
that the report showed the overdrafts to be about f 21,000 less than 
they actually were, and the loans and discounts about |21,000 more 
than they actually were. The report does show the overdrafts to 
be 116,766.98 less than they appear to hâve been by the bank books 
on July 12, 1892, and it shows the loans and discounts |16,766.98 
more than the books showed them to be. This report was swom 
to by Mr. Allis July 18, 1892. The bookkeeper, Yost, testifles that 
he made and delivered to Mr. Allis a pencil report, showing the con- 
dition of the bank at the close of business July 12, 1892, as the 
books showed it; that Mr. Allis returned it, and directed the report 
to be made out with the false entries of overdrafts and loans and 
discounts shown by the report. The défendant says that he did not 
change the pencil report, that he does not recollect that the verified 
report did not correspond with the books, and that this $16,766.98 
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was the amount of overdrafts, that were considered as loans and dis- 
counts, and were secured by deeds of trust. You will remember, 
hère, what the court bas already charged you to the effect that every 
overdraft is a loan, and that, under the law and the directions of the 
comptroller, it was the duty of the défendant to include ail the over- 
drafts of the bank, secured or unsecured, in his stateinent of over- 
drafts. But you may consider his testimony, that he considered 
them as loans, in determining his intent in making this entry, if you 
flnd he directed it to be made. 

The bookkeeper, Yost, testified that, on July 12, 1892, the books 
showed the individual account of Mr. Allis to be overdrawn |15,- 
684.63; that Mr. Allis, on the 18th day of July, as he believes, di- 
rected him to make the books show, under the date of July 12, 1892, 
that the United States National Bank of New York then became in- 
debted to the Little Kock Bank in the sum of |49,641.68, and that 
the Little Rock Bank then became indebted to or received a deposit 
from the défendant of f 49,641.68. He says he made the necessary 
interlineations and erasures to accomplish this, and then prepared 
the report on the basis of the changed books, and the further change 
of the f 16,766.98 which has been spoken of. The entries, interlinea- 
tions, and erasures of which he speaks do appear in the books. The 
bank books also show that, on July 18th, the United States National 
Bank was credited |25,000, on July 19th, |25,000, and on August 
6th it was charged f 858.32, thus wiping ont this charge of $49,641.68. 
The président of that bank testifles that no such transactions as 
thèse entries represent were ever had between his bank and the 
Little Eock Bank; that his bank never owed that bank |49,641.68 
on account of the deposit by Allis at this time. If you believe this 
évidence, thèse entries regarding this item were ail sham, false, and 
misleading. If you believe this testimony, there were no such trans- 
actions as thèse entries represent, and there is no truth in them. 
Their effect was this : (1) They wiped out the def endant's overdrafts 
of 115,684.63, and made the books show the overdrafts to be less by 
that amount than they actually were; and, as the report represented 
them 116,766.98 less than thèse doctored books showed them, the 
report, if you believe this évidence, stated thèse overdrafts at least 
132,000 less than they actually were. (2) The false crédit thus given 
the défendant for $49,641.68 not only wiped out his overdrafts, but 
placed the surplus, |33,957.05, to the crédit of his individual ac- 
count, and thus made the individual deposits with the bank appear 
in the books, and in the report based on the books, |33,957.05 more 
than they actually were. (3) They gave Mr. Allis this false crédit 
of 149,641.68, and enabled him to take that crédit from the Little 
Rock Bank on this entry, upon no considération but this sham charge 
against a New York bank, that owed nothing on account of it. Mr. 
Allis admits that he signed the slips which authorized thèse entries, 
but testifles that they were made on July 12, 1892, and not at the 
later date at which the bookkeeper says he made them. He also 
testifles that thèse entries represented actual transactions at the 
time. What thèse transactions were he does not explain, nor does 
he explain why it was that the 149,641.68 which was thus charged to 
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the United States National Bank on July 12, 1893, was ail credited 
back to it witliin 30 davs, or why it was tliat that bank never had 
any account of the transaction lie says thèse charges represent. If 
you flnd that thèse entries represented actual transactions, as the 
défendant has testified, you should acquit liim on thèse two counts; 
but, if you flnd that thèse entries were sham or false entries, you 
should consider the facts that through them Mr. Allis obtained tliis 
false crédit of |49,641.68, that the individual deposits of the bank 
subject to check were thereby made to appear |33,957.05 more than 
they actually were, and the overdrafts at least |32,000 less than they 
actually were, in determining whether the défendant caused thèse 
entries to be made with t^e intent to injure or defraud the bank, 
or deceive any of the offlcei^s or the examiner. If you flnd that thesa 
entries were knowingly false, and were directed by Mm, and that 
the entries of the 22d of February were false, and were directed by 
him, you may well consider with what intent thèse two sets of en- 
tries, by which a false crédit was given to the défendant in the Little 
Eock Bank of |99,G41.68, for no considération but the false charges 
against Eastern banks that owed the Little Rock Bank nothing on 
account of them, came to be made. 

By the first and second counts of the indictment the government 
charges that the défendant, as président of the bank, made certain 
false entries in the report of the condition of the bank at the close 
of business December 9, 1892, which was verified by him December 
16, 1892, by which the individual deposits subject to check were 
statc^ to be |100,000 more than they actually were, and the notes 
and bills rediscounted were stated to be |100,000 less than they 
actually were. It is imdisputed that thèse false entries were made 
in the report. ïhe bookkeeper, Yost, testifles that he made a re- 
port in pencil, showing thèse items as they actually were upon the 
books, and gave it to Mr. Allis ; that he handed it back to him with 
thèse two $100,000 changes made; and that he tlien made the writ- 
ten report according to this changed report, and the défendant veri- 
fled it. On the other hand, the défendant testifles that lie did not 
know the report was not right, and that he did not make or direct 
the changes in the pencil mémorandum; that lie compared the peu- 
cil mémorandum with the books, and found it correct, and, after the 
written report was completed, he compared that with the pencil re- 
port, and found thèse two to be alike. The différences between this 
report and the books are radical. They were in the two most im- 
portant items in the report, in the two items most frequently exam- 
ined and most carefully scrutinized by bankers, examiners, stock- 
holders, depositors, and creditors, — the item of individual deposits 
subject to check, and notes and bills rediscounted. The change in- 
creased the individual deposits subject to check 42 per cent., and 
decreased the amount of bills and notes rediscounted 45 per cent. 
It is for you to say whether the défendant knew of or directed this 
change, or whether so radical a change in thèse important items was 
made through his mistake or through a déception practiced upon him. 

The court has reviewed the counts of this indictment, and called 
your attention to some of the i important évidence in this case, in 
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the hope that this might be of some assistance to you in reaching 
a just verdict. There is much testimony bearing upon many of 
thèse counts that bas not been called to your attention. You will 
consider that as carefully and as well as that which bas been re- 
fer-red to, and will remember that, whatever may bave been said by 
the court, j'ou are the exclusive judges of the questions of fact and 
of the credibility of the witnesses. The charges you are trying are 
the making of false entries. The défendant bas testified that, when 
the Little Rock Bank was in flnancial distress, he exhausted his own 
property and bis crédit to save it from disaster. He says that he 
made every possible effort to induce his friends to loan Mm money 
to save this bank from suspension. He testifles that his individual 
account was used by himself and the otber officers of the bank to 
carry unpaid subscriptions for it that had been forced upon him. 
If you find that Mr. Allis knowingly made any of the false entries 
charged with the intent explained to you, it is no défense for him 
that he struggled to save the bank, or to provide the money to pay its 
depositors by borrowing the money from others. It is no défense 
against one crime that the défendant did not commit another. But 
if you find that the false entries were made by his direction, you may 
and ought to consider this testimony of the défendant carefully in 
deciding whether or not he caused those entries to be made with the 
intent to injure or defraud the bank, or any corpoi'ation, firm, or per- 
son, or with the intent to deceive any of its officers or any examiner 
appointed or thereafter to be appointed by the comptroller. 

On the other hand, the défendant is not on trial bere for embez- 
zlement, or abstraction or raisaijplication of funds, or for wrecking 
the bank. The évidence of crédits and of moneys he obtained from 
this bank is before you for the purpose of aiding you to détermine 
who caused the entries in question to be made in the books and re- 
ports, and if you sliould tind that the défendant made them or caused 
them to be made, and that they were false, then to assist you in de- 
ciding whether or not the défendant, who by the entries of Feb- 
ruary 22 and July 12, 1892, if you find tbey were false, obtained this 
false crédit of |09,041.68, on false charges against Éastern banks, 
that owed the Little Rock Bank nothing on account of them,^whose 
account, if you believe the uncontradicted testimony of Mr. Hays, 
was overdrawn, in amounts varying from a few dollars to over f 40,- 
000 184 days ont of 222 days betvveen February 2 and December 10, 
1892, — and who testifles that he owed the bank about |40,000 when 
it failed, made any of thèse entries knowingly, with any intent to 
injure or defraud the bank, or any other company, body politic or 
corporate, or any individual person, or to deceive any oiïicer of the 
bank, or any examiner appointed or thereafter to be appointed to 
examine its aiïairs. For this purpose, and for no other purpose, 
shonld you consider this évidence. 

It is not necessary, in order to convict the défendant, that you 
should find him guilty of ail the 17 offenses charged in the counts 
of this indictment submitted to you. If you bave no reasonable 
doubt that he knowingly caused any one of the false entries charged 
in any of thèse counts to be made, with the intent explained to you, 
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it is your duty to flnd him guilty. On the othier hand, if there is- 
no one of the offenses charged in any of thèse counts that you da 
not flnd him to be guilty of beyond a reasonable doubt, it is your 
duty to acquit him. 

The jury retired, and, after they had deliberated for 24 hours, the 
court recalled them, and inquired if they had reached a verdict, to 
which the jury, through their foreman, responded that they had not. 
The court then asked if there was any portion of the charge of the 
court that it would be of assistance to them to hâve re-read, to vvliich 
the foreman of the jury replied that there was a portion of the 
charge that was not fully understood by ail the jury, — that portion 
in référence to the weight of the testimony of the witnesses. The 
court thereupon re-read that part of the charge which related to the 
conflict and weight of testimony of the witnesses. 

After re-reading that part of the charge, the court further charged 
the jury as follows: 

This is an important case. The trial has been long and expen- 
sive. Your failure to agrée upon a verdict will necessitate another 
trial equally as expensive. The court is of the opinion that the case 
cannot be again tried better or more exhaustively than it has been 
on either side. It is therefore very désirable that you should agrée 
upon a verdict. The court does not désire that any juror should 
surrender his conscientious convictions. On the other hand, each 
juror should perform his duty conscientiously and honestly, accord- 
ing to the law and the évidence. And, althongh the verdict to which 
a juror agrées must of course be his own verdict, the resuit of his 
own convictions, and not a mère acquiescence in the conclusions of 
his fellows, yet, in order to bring 12 minds to a unanimous resuit, 
you must examine the questions submitted to you with candor, and 
with a proper regard and déférence to the opinions of each other. 
You should consider that the case must at some time be decided, 
that you are selected in the same manner and from the same source 
from which any future jury must be, and there is no reason to sup- 
pose that the case will ever be submitted to 12 men more intelligent, 
more impartial, or more compétent to décide it, or that more or 
clearer évidence will be produced on one side or the other. In the 
présent case the burden of proof is on the United States to establish 
its case beyond a reasonable doubt, and if, upon any count of the in- 
dictment submitted to you, you hâve a reasonable doubt, based upon 
the évidence, of the guilt of the défendant, you ought to acquit him 
on that count. But, in conferring together, you ought to pay proper 
respect to each other's opinions, with a disposition to be convinced 
by each other's arguments. And, on the one hand, if much the 
larger number of your panel are for a conviction, a dissenting juror 
should consider whether a doubt in his own mind is a reasonable 
one which makes no impression upon the minds of so many men, 
equally honest, equally intelligent with himself, who hâve heard the 
same évidence, with the same attention, with an equal désire to ar- 
rive at the truth, and under the sanction of the same oath. And,, 
on the other hand, if a majority are for acquittai, the minority ought 



"ZANTE CUEEANTS." 183 

seriously to ask themselves whether they may not reasonably, and 
ought not to, doubt the correctness of a judgment which is not con- 
curred in by most of those with whom they are associated, and dis- 
trust the weight or suffieiency of that évidence which fails to carry 
conviction to the minds of their fellows. In order to acquit the de- 
fendant of the 17 charges submitted to you, you must consider ail 
of them, and find that he is not guilty of any of theni. On the other 
hand, if you find that he is guilty of any one of them, you should 
retum a verdict of guilty. You may conduct your délibérations as 
you choose, but I suggest that you now retire and caref ully consider 
again the évidence relating to a few counts, — for instance, the four- 
teenth and flfteenth, or the eighth and ninth,— and to call your at- 
tention to them more clearly I will again read to you that portion 
of the charge relating to the claims of the parties concerning thèse 
four counts. 

After re-reading the portion of the charge relating to the eighth 
and ninth and fourteenth and flfteenth counts of the indictment, the 
court made the following closing remarks to the jury: 

Of course, gentlemen of the jury, you must consider ail the other 
parts of the charge heretofore read to you also. I hâve simply 
called your attention to thèse four counts, thinking, possibly, that I 
might assist you in arri^dng at a just conclusion. The court and 
jury are hère to come to a just and righteous resuit. No doubt you 
are as anxious to reach it as am I. So anxious is the court that, 
having spent now two weeks in the trial of this cause, I am willing 
to stay hère another, if by that means we may be able to reach a 
just and proper resuit in this trial. You may retire. 

The jury returned a verdict of guilty on the fourteenth count of 
the indictment, upon which verdict the défendant was sentenced to 
imprisonment for the term of flve years. A writ of error was sued 
ont to the suprême court, where the judgment was afQrmed. See 
Allis V. U. S., 155 U. S. 117, 15 Sup. Ct. 36, 



"ZANTE CURRANTS." 

In re WISE, Collector. 

fCircuit Court, N. D. Callfornia. March 26, 1896.) 

No. 12,102. 

1. CuSTOMS DuTiES— Appkal from Board dp General Appeaisers— Author- 
iTY OF Collector. 

Under the fifteentb section of the customs administrative act of June 10, 
1890, a décision of the board of gênerai appraisers as to the classification 
of imported gooda is subject to review in the circuit court on an application 
in behalf of the United States, which application may be made by the col- 
lector without first obtaining authority from the secretary of the treasury. 

S. Evidence — Use of Dictionabies. 

Dictlonaries are not of themselves évidence, but they may be referred to 
as alds to the memory and understanding of the court. Nix v. Hedden, 13 
Sup. Ct. 881, 149 U. S. 304, foUowed. 
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3. OusTOMB DuïiBS— Construction of Tariff Laws. 

The rule is well settled that, in interpreting a name or expression applied 
to articles upon wliich duties are laid, congress uses sucli terms in their 
ordinary commercial sensé, rather than in tlieir distinctive or techuical 
sensé. 

4. Same. 

Whether an imported article is or is not Icnown in commerce by the word 
or terms used in the act imposing the duty is a question of fact for the jury, 
and not a question of construction; and, in the case of an appeal from a dé- 
cision of the board of gênerai appraisers, it must be determined by the court 
as a question of fact. 

5. Same. 

Where congress has designated an article by a spécifie name, and im- 
posed a duty upon it, gênerai terms in tlie same act, thougli sufiicientiy 
broad to comprehend such article, are not applicable to it. The article will 
be classified by its spécifie désignation, rather than under a gênerai de- 
scription. 

6. Same — Zantb Curbants. 

"Zante currants," as used in paragraph 217 of the act of August 28, 1894, 
appUes to the small, seedless raisins grown on the mainland of Greece, 
in the Archipelago, and other places in tlie Levant, and is not coutined to 
currants raîsed only in the Island of Zante. The use by congress of the 
capital letter "Z" in the word "Zante" is of no significance in the con- 
struction, since grammatical propriety aione requires it. 

7. Same— Rbview op Board dp General ArrRAiSERS' Décision. 

The rule stated in some of the cases, that the court will not reverse the 
décision of the board, even if against the weight of the évidence, where 
there is sufflcient évidence to warrant its fînding, has little if any applica- 
tion :o cases in which additional testimony of an important charactcr is 
taken in the circuit court, and where the ultimate and décisive question is 
as much one of law as of fact. 

An application and pétition were filed by the collecter of custoins 
for the port of San Francisco for a review, under section 15 of the 
customs administrative act of June 10, 1890, of the décision of the 
board of United States gênerai appraisers in relation to the classi- 
fication and duty on certain currants imported by S. L. Jones & Co. 
The board of gênerai appraisers held that the currants imported 
were not Zante currants, and therefore did not corne within the 
provision of paragraph 217 of tariff act of August 28, 1894, com- 
monly known as the "Wilson Bill," but did corne within the pro- 
visions of paragraph 489, and were not subject to duty as being 
not otherwise provided for. 

H. S. Foote, U. S. Dist. Atty., and Samuel Knight, Asst. U. S. 
Atty. 

A. P. Van Duzer, for importer. 

MORROW, District Judge. This is an application and pétition 
by John H. Wise, collecter of customs of the port of San Francisco, 
for a review of the questions of law and fact involved in the dé- 
cision of the board of United States gênerai appraisers at the port 
of New York in the matter of the classification of an importation 
of 500 barrels of currants at the port of San Francisco under the 
act of congress entitled "An act to reduce taxation, to provide rev- 
enue for the government, and for other purposes," approved August 
28, 1894, and commonly known as the "Wilson Bill." The currants 
were imported on March 19, 1895, from Liverpool, on board of the 
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British ship Drumburton, and were invoiced as "plum pudding, label 
J, currants," and were so entered at the customhouse. They came 
originally from Patras, Greece. Thereafter, on April 12, 1895, the 
collector of customs classifled sald currants as "Zante currants," 
and as dutiable, under paragraph 217 of the act of congress above 
referred to, at the rate of 1^ cents per pound. The importers en- 
tered their protest against this ruling of the collector, and appealed 
to the board of gênerai appraisers then on duty at the port of New 
York, claiming that said article was not Zante currants, but cur- 
rants grown in the provinces of Greece, on the mainland, and there- 
fore free of duty, as dried fruit not otherwise provided for, and that 
said currants were not known commercially as raisins or dried 
grapes. The board of gênerai appraisers decided in favor of the im- 
porters. To reverse this décision the collector brings the question 
before this court, under section 15 of the customs administrative act 
of June 10, 1890, for a review, and for a construction of law respect- 
ing the classification of said currants, and the duty, if any, imposed 
thereon. 

It is objected at the outset that this court has no jurisdiction of 
this matter, for the reasons — First, that the décision of the board of 
gênerai appraisers is final; and, second, that the collector had no 
authority from the secretary of the treasury to bring the matter into 
this court for a review of the décision of the board. Thèse objec- 
tions are disposed of by the language of section 15 of the customs 
administrative act of June 10, 1890, which provides as follows: 

"That if the owner, importer, consignée, or agent of any imported marchan- 
dise, or the collector, or the secretary of the treasui'y, shall be dissatisfled witU 
the décision of the board ot gênerai appraisers, as provided in section fourteen 
of this act, as to the construction of the law and facts resjpecting the classifica- 
tion of such merchandise and the rate of duty imposed thereon under such 
classification, they or either of them, may, within thirty days next after such 
décision, and not afterwards, apply to the circuit court of the United States, 
witbin the district in which the matter arises, for a review of the questions of 
law and fact involved in such décision." 

Nothing is said about first obtaining authority from the secretary 
of the treasury to bring the matter within the jurisdiction of the 
circuit court, and it is évident that no such authority is required. 

The collector of customs claims that the currants in question are 
Zante currants, and that they are expressly included in paragraph 
217 of the présent tarifE act, which reads as follows: "Plums, prunes, 
figs, raisins, and other dried grapes, including Zante currants, one 
and one-half cents per pound." The importers contend that the cur- 
rants are not Zante currants, but that they are provincial currants, 
— that is, that they come from Patras, Greece, on the mainland, and 
not from the Island of Zante, — and are therefore covered by para- 
graph 489, which places on the free list "fruits, green, ripe, or dried 
not specially provided for in this act." The évidence now before the 
court for its considération consists (1) of the testimony and exhibits 
introduced before the board of gênerai appraisers, and incorporated 
in their retum to the order of this court of July 17, 1893, directing 
them to transmit the record of said matter, and the évidence taken 
bv them therein, together with a certified statement of the facts in- 
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volved in the case, and their décision thereon; (2) of the testimony 
and exhibits introduced in this court before the spécial référée in 
San Francisco. 

Without entering into a minute considération as to the effect and 
BufBciency of the évidence taken before the board of gênerai ap- 
praisers at New York, it is sufiBcient to say that it is completely over- 
come by the évidence taken in this court, before the référée. Eight 
witnesses werç called by the protestants in New York. Several of 
them professed to hare more or less knowledge concerning Zante 
carrants, but none of them appeared to be experts. They certain ly 
were not expert viticulturists or horticulturists; nor, so far as their 
testimony shows, had any of them made a spécial study of the Zante 
currant, or of currants in gênerai. Several of them admitted that 
they were not experts, and knew but little about Zante currants. 
Such knowledge as they did possess appears to hâve been acquired 
in the course of dealing in dried fruits, and by reason of importa- 
tions made of currants; and, while sufflcient for the ordinary pur- 
poses of trade, it cannot be said to be sufflciently compétent to be 
accepted as binding expert testimony. Pour of the witnesses identi- 
fled a sample of the importation as being, not a Zante currant, but 
a Fatras currant from the mainland. Four other witnesses testifled 
that the expression "Zante currants" was understood to mean cur- 
rants from the Island of Zante alone, and not from the mainland. 
Ail thèse witnesses were subjected to little, if any, cross-examina- 
tion. One witness, in the course of his examination, stated that a 
Zante or Fatras currant was a fruit other than a grape. This was 
clearly an error, and is completely and conclusively overcome and 
refuted by the unanimous testimony of ail the witnesses, both for- 
the government and for the importers, who testifled in this court be- 
fore the référée. The testimony taken before the référée is in marked 
contrast to that given before the board at New York. Most of the 
witnesses on the part of the government, some 23 in number, were 
experts, in every sensé of the word, and proved themselves thorough- 
ly conversant with the Zante currant, not only botanically, but com- 
mercially as well. Among them were professors of viticulture and 
horticulture at the State and Stanford Universities, several experi- 
enced vineyardists and growers of raisins, and also dealers and im- 
porters of the Zante currant on this coast. Some of them testifled 
that they had made experiments in the growing of Zante currants 
in this state. They were subjected to a rigid cross-examination. 
The protestants produced but three witnesses, one of whom was the 
importer, and ail of whom displayed a conspicuous want of knowl- 
edge upon the subject. Such opinions cannot stand, as against the 
positive statements of the experts in the case, who hâve made the 
question one of actual study, observation, and experiment. It would 
prolong this opinion to an unwarrantable length to rehearse the tes- 
timony given. It preponderates largely to the effect that the term 
"Zante currants" is a well-known commercial expression among im- 
porters, dealers, and growers of raisins, and relates to and compre- 
hends a kind of raisin made from a small, seediess grape grown not 
only on the Island of Zante, but also, and to a much greater extent, 
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on the mainland of Greece, and other neighboring localities. "Zante 
eurrants" is simply its English name. It dérives the name of "cur- 
rants" from the fact that in times past it was shipped from the city 
of Corinth, Greece. In German it is called "Korinthen" ; in French, 
"raisin de Corinthe''; in Spanish, "pasas de Gorinto." It is a raisin 
grape, as distinguished from the shruh currant, with which its name 
may be conf ounded, but from which it is entirely distinct ; the former 
belonging to the grapevine family, or vitis vinifera, of plants, the 
latter to the shrub, or ribes. A Zante currant, on the vine, is a 
small-sized grape. When picked and dried, it is a "dried grape," 
or kind of raisin, whose popular and commercial désignation is 
"Zante eurrants." In the Century Dictionary, "currant" is deflned 
as "A very small kind of raisin or dried grape imported from the 
Levant, chiefly from Zante and Cephalonia, and used in cooking." 
Precisely the same définition is given in Webster's International 
Dictionary, issue of 1890. In the Encyclopedia Britannica (Ed. 1877) 
the following définition is found: "Currant. The dried, seedless 
fruit of a variety of the grapevine, vitis vinifera, cultivated prin- 
cipally in Zante, Cephalonia, Ithaca, and near Patras, in the Morea." 
In the Standard Dictionary of the English language, published in 
1895, a "currant" is deflned to be "a small, seedless raisin imported 
from the Levant, and called usually 'dried eurrants' and 'Zante cur- 
rant' " While it is true that dictionaries are not, of themselves, évi- 
dence, still they may be referred to "as aids to the memory and un- 
derstanding of the court." Nix v. Hedden, 149 U. S. 304, 307, 13 
Sup. et. 881, and cases there cited. It may be interesting, in this 
connection, to refer briefly to the testimony of Dr. Gustav Eisen, 
curator of the Academy of Sciences, of San Francisco, an acknowl- 
edged authority on viticulture and horticulture, who testified that 
he had made the Zante currant one of the objects of his researches 
and studies. He gave the following account of the history of that 
grape or vine: 

"The flrst time we hear of the Zante currant is about the year 1333, when 
we know, from some manuscripts and other publications in England, that 
there was considérable trade carried on between the Venetians and the 
English in Northern Europe, generally, in a fruit that was known as the 
'raisin of Corinth.' That fruit trade In 'Corinth' or 'Corinths,' as they are 
known in several European languages to-day, was carried on for several hun- 
dred years, until the time when the Turks conquered Greece. Then it was 
to their interest to prevent the foreign traders from entering the gulf of Cor- 
inth. That was some time in the sixteenth century. ♦ • * In other words, 
the Zante currant was originally only grown on the mainland of Greece, and 
shipped from the town of Corinth. The principal growth was along the Gulf 
of Corinth. After the Turks conquered Greece the trade in eurrants died out 
completely. Then the currant was, later on, introduced to the Island of 
Zante, In about the middle of the sixteenth century,— 1550 or 1560, or there- 
abouts,— ■* i" * In order to create a new industry for the islands. Slnce 
that time the eurrants hâve been known generally as 'Zante eurrants,' regard- 
less of their place of growth. For a long time afterwards there were no eur- 
rants grown at ail, or at least there were no eurrants shipped from the main- 
land of Greece. That is of much later date, when the currant was again rein- 
troduced from Zante to the mainland of Greece. But durlng the last few 
years, the trade and cultivation of the eurrants bave increased enormouslj' 
on the mainland of Greece, and to such an extent that now the proportion of 
eurrants from the mainland is a great many times more than that from the 
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island. While the islaud produces about eight tliousand tons, the malnland of 
Greece produces one liundred and forty tbousand or one hundred and fifty 
thousand tons of Zante currants." 

E. W. Hilgard, professer of agriculture at the State University, 
testifled that a Zaute currant was — 

"A raisin made from a small grape wliich grows in tlie lonian Isles, and 
also in the Arcliipelago tliere; aiso, on ttie mainland of Asia Minor. Tliey 
are dried and prepared in various ways, and sliipped to tlie whole world. 
It is tlie only région that, so far, has produced thls grape to perfection." 

Without going further into the évidence, it is enough to say that, 
as a whole, the following four propositions of fact were, to my mind, 
conclusively established: (1) That the currants comprising the im- 
portation in question, of which Exhibit 1 is a sample, are Zante cur- 
rants; (2) that Zante currants are a kind of raisins; (3) that Zante 
currants are grapes dried; and (4) that Zante currants are not the 
product exclusively of the Island of Zante, but they are produced 
also on the mainland of Greece, in the Arcliipelago, and other places, 
and in much larger quantities than on the island. Being Zante cur- 
rants, they corne within the language of paragraph 217, as above set 
forth, and are subject to the duty of 1^ cents per pound therein pre- 
scribed. 

But counsel for the importera claims that the use of the word 
"Zante" indicates that congress meant to limit the imposition of 
the duty to currants produced only in the Island of Zante, and that 
as the importation involved in this case came originally from Patras, 
in Greece, on the mainland, and is a product of the provinces of 
Greece, therefore it is not subject to the duty imposed by paragraph 
217, but, on the contrary, it is entitled to free entry under paragraph 
489, which exempts from duty "fruits, green, ripe, or dried, not es- 
pecially provided for in this aet." In interpreting a name or ex- 
pression applied to articles upon which duties of importation are 
laid, it is well settled that congress uses such terms in their ordinary 
commercial sensé, rather than in their distinctive or technical sensé. 
As was said in Andrews' Eev. Laws, p. 181 : 

"It may be asserted, as a gênerai prlnciple, that tariff laws are to be cou- 
strued according to the commercial meaning of the terms used in thein. They 
are written in the language of commerce, rather than the language of science; 
and, if resort was not had to the terms and usages of commerce for their inter- 
prétation, they would operate with injustice to the importer^ and iuvolve the 
revenue officers in constant controversy." 

See, also, to the same effect, the following authorities: Lee v. Lin- 
coln, 1 Story. CIO, Ped. Cas. No. 8,195; Tvvo Hundred Chests of Tea, 
9 Wheat. 430; Barlow v. U. S., 7 Pet. 404; U. S. v. 112 Casks of 
Sugar, 8 Pet. 277; Elliott v. Swartout, 10 Pet. 137; Curtis v. Mar- 
tin, 3 How. 106; Tyng v. Grinnell, 92 U. S. 467; Arthur v. Morri- 
son, 96 U. S. 108; Swan v. Arthur, 103 U. S. 597; Schmieder v. Bar- 
ney, 113 U. S. 645, 5 Sup. Ct. 624; Drew v. Grinnell, 115 U. S. 477, 
6 Sup. Ct. 117; Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 
1240; Arthur v. Butterfield, 125 U. S. 70, 8 Sup. Ct. 714; Robertsoiv 
V. Salomon, 130 U. S. 412, 9 Sup. Ct. 559; Twine Oo. v. Worthing- 
ton, 141 U. S. 468, 12 Sup. Ct. 55; Earnshaw v. Cadwalader, 145 U. 
S. 247, 12 Sup. Ct. 851; Mx v. Hedden, 149 U. S. 304, 13 Sup. Ct. 
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881. In Tyng v. Grinnell, supra, it was said by Mr. Justice Olifford 
that: 

"Tariff laws are passed to raise revenue, and, for that purpose, substances 
are classed according to the gênerai usage and knovvn dénominations of trade. 
Whetlier a particular article is designated by one name or another in tlie 
country of its origin, or whether it is a simijle or mixed substance, is a matter 
of very little importance in the adjustment of our revenue laws, as those who 
frame such lavps are chiefly governed by the appellations vyhich the articles 
bear in our own markets, and in our domestlc and foreign trade. Two 
Hundred Chests of Tea, 9 Wheat. 438. Laws regulating the payment of 
duties are for practlcal application to commercial opérations, and are to 
be understood in a commercial sensé; and this court, sixty years ago, de- 
cided that congress intended that they sliould be so administered and un- 
derstood. U. S. V. 112 Casks of Sugar, 8 Pet. 279. Such laws, say this 
court, are Intended for practieal use and application by men engaged in 
commerce; and hence it has become a settled rule, in the interprétation 
of statutes of the description, to construe the language adopted by the 
législature, and particularly in the dénomination of articles, according to 
the commercial understanding of the terms used. EUiott v. Swartout, 10 
Pet. 151. Congress must be understood, say s Taney, C. J., as describing the 
article upon which the duty is imposed according to the commercial under- 
standing of the terms used in the law in our own markets; and the court held 
in that case that congress, in imposing the duty, must be considered as de- 
scribing the article according to the commercial understanding of the tenus 
used in the aet of congress when the law was passed imposing the duty. 
Curtis T. Martin, 3 How. 109. SufHce it to say, without multiplying authoi-i- 
tles, that the rule of law is settled that the question whether an imported arti- 
cle is or is not known in commerce by tlio Word or terms used in the act impos- 
ing the duty is a question of fact for the jury, and not a question of construc- 
tion; and of course it must, in a case like the présent, be determiued by the 
court as a question of fact, the issues of fact, as well as of law, being submit- 
ted to the court, Ijawrence v. Allen, 7 How. 797." 

In Twine Co. v. Worthington, 141 U. S. 468, 471, 12 Sup. Ct. 55, this 
principle was tlius bi'iefly and succinctly siimmed up: 

"It is a cardinal rule of this court that, in fixiug the classification of goods 
for the payment of duties, the name or désignation of the goods is to be under- 
stood in its known commercial sensé, and that thoir dénomination in the 
market when the law was passed will control tlieir chussification, without 
regard to their scientific désignation, the material of which they may bu 
made, or the use to which they may be apiilied." 

The Word "commercial," in this connection, is to be understood 
in its comprehensive sensé of buying, selling, and exchange in tlie 
gênerai sales or trafflc of our own markets. 18 Op. Attvs. Gen. 5.30, 
532; Earnshaw v. Cadwalader, 145 U. S. 247, 258, 12 Sup. Ct. 851. 
It is also a rule in the interprétation of revenue laws that: 

"Where congress bas designated an article by a spécifie name, and imposed 
a duty upon it, gênerai terms in the same act, though sufiicieutly Ijroad to 
comprehend such article, are not applicable to it; in other words, the article 
will be classifled by its spécifie désignation, rather than under a gênerai de- 
scription." Homer v. Collector, 1 Wall. 48(1; Arthur v. Lahey, 9<J U. S. 112; 
Arthur v. Stephani, Id. 12.5; Movius v. Arthur, 9.5 U. S. 144; Twine Oo. v. 
Worthington, 141 U. S. 4G8, 474, 12 Sup. Ct. 55. 

Applying thèse rules of interprétation to tlie facts of the case at 
bar, and it is obvious that the term "Zante currants," used in para- 
graph 217 of the Wilson act, was employed in its commercial seuse, 
as understood in this country, and applies to ail currants of that 
name or kind, wherever produced in foreign countries, and that it 
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lias no référence, technically, to cnrrants coming alone from the 
Island of Zante. No restrictions or exceptions as to places are 
•either expressly or impliedly made. The mère fact that the car- 
rants comprising the importation in this case bear the name of 
"Zante," an island in the Archipelago, is of itself devoid of particu- 
lar significance as indicating that congress meant to tax cnrrants 
which come only from the Island of Zante. The tariff act, in the 
enacting clause, applies to "ail articles imported from foreign coun- 
tries." As a matter of fact, the évidence tended to show that much 
larger quantifies of Zante cnrrants, so called, are grown and exported 
from the provinces of Greece than from the Island of Zante, and 
that those grown on the mainland are still known, commercial ly, in 
this country, as "Zante cnrrants." In other words, "Zante currants" 
is the commercial name for this variety of grape, when dried into 
raisins. It would be unreasonable to suppose that congress, in im- 
posing duties on Zante currants in the gênerai language employed, 
intended to tax those coming from the Island of Zante alone, and 
not those which come, in much larger quantifies, from other locali- 
ties. Such an interprétation would resuit in an unfair and unwar- 
ranted discrimination between foreign places of produce, which, in 
the absence of clear and unambiguous words to the contrary, should 
not be imputed to congress. It is but fair to assume that, had it 
intended to limit the imposition of import duties on Zante currants 
grown and exported from that island only, it would hâve so stated 
in clear and plain language. 

Counsel for the importers claims, however, that the fact that the 
statute has the capital letter "Z" in the word "Zante" indicates that 
congress intended that currants from that island alone should be 
taxed. This argument is without merit. The use of the capital "Z" 
is of no significance as indicating such an intent as claimed. The 
observance of grammatical propriety would require the use of the 
capital. It is a proper name, and it is a well-settled rule of grammat- 
ical construction that proper names, used as adjective éléments, 
such as the word "Zante" in the phrase "Zante currants," should 
retain the capital letter. While it is true that the article in this 
case dérives its name, etymologically, from the Island of Zante, yet, 
according to the greater weight of the évidence, the term "Zante 
currants," understood commercially in this country, applies to that 
article, wherever produced, — whether it be on the Island of Zante, 
or on the mainland in the provinces of Greece, or elsewhere. 

It is further claimed by counsel for the importers that in view 
of the fact that congress dropped the expression "or other," con- 
tained in the provision in the tarifE law of 1883 (Morrison act), para- 
graph 293 thereof, which imposed a duty of one cent per pound on 
"currants, Zante or other," and also in the provision in the tariff 
law of 1890 (McKinley act), paragraph 578 thereof, which declared 
"currants, Zante or other," free of duty, indicates that, in referring 
to Zante currants in paragraph 217 of the présent law, it had réf- 
érence exclusively to currants grown on the Island of Zante. This 
was the view which seems to hâve been taken by the board of ap- 
praisers. The opinion of the board contains this language: 
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"In the tariffs named, 'or other' followed 'Zante.' The omission of thèse 
words, the use of the word 'including,' and the spécifie enumeration of Zante 
cuirants In paragraph 217, would indicate that congress excluded from the 
opération of the paragraph ail but Zante cuirants. If it was the intention 
to make ail currants dutiable, it was very simple to say, 'ail other dried grapes 
including entrants,' and not, as it reads, 'including Zante currants.' " 

The board found that: 

"(1) The goods were not Zante currants; (2) they are not commercially 
known as raisins or dried grapes." 

The appraisers were influenced largely, no doubt, in their con- 
clusions, by the évidence introduced before them tending to show 
that this importation came original ly from Fatras, Greece, and that 
the term "Zante" referred exclusively to currants produced on the 
Island of Zante. But, as stated above, this évidence was met and 
completely overcome by the testimony of the experts and other wit- 
nesses in this court, who had had superior opportunities for study, 
observation, and experiment, and were therefore in a much better 
position to become familiar with and know the Zante currant, and 
its commercial relation and désignation. It is urged, in this con- 
nection, that the décision of the board of appraisers should not be 
reversed where there is a substantial confiict of the évidence. Sev- 
eral cases in support of this position are cited by counsel for the im- 
porters; among them, that of In re Bing, 66 Fed. 727. The court 
there held that it would not set aside the décision of the board, even 
if against the weight of the évidence, where the board had sufflcient 
évidence to warrant its flnding. But such a rule can hâve little, if 
any, application to a case like the présent, where additional testi- 
mony of the highest character was taken, and where the ultimate 
question décisive of the controversy is as much one of law as of fact. 

My opinion is that the classification of the article imported and 
involved in this case as "Zante currants," made by the collecter of 
the port of San Francisco, is correct, and that it is therefore sub- 
ject to the duty prescribed in paragraph 217, of 1| cents per pound. 
The opposite décision, reached by the board of gênerai appraisers, is 
erroneous, and should be reversed, and it is so ordered. 



In re BITFFALO NATURAL GAS FUEL CO. 
(Circuit Court, N. D. New York. March 13, 1896.) 

1. CUSTOMS DlJTIES— ApPEALS FROM BOARD 01' APPRATSBRS — FiNDINGS OF FaCT.. 

The décision of the board of appraisers, on évidence produced before it, 
in respect to a question of fact, such as whether a given substance is or 
is not a minerai, should not be disturbed by the court, if fairly sustained 
by the évidence, even if the court were inclined to a différent opinion. 
a. Same— Classification— Natdral Gas. 

Natural gas, brought into this country from Canada through pipes, was 
exempt from duty as a crude minerai, under paragraph 651 of the act of 
1890, and could not be assessed as a nonenumerated unmanufactured 
article, under section 4. 

This was an application by the collector of the port of Buffalo for 
a review of the décision of the board of gênerai appraisers sustaining 
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the protest of the importer and holding that tlie natural gas brought 
into this country by pipe Une under tlie Niagara river is a crude 
minerai and, tlierefore, exempt from duty under paragraph 651 of 
the act of 1890. The question has twice been before the board and 
two opinions hâve been delivered by them which clearly state the 
facts and the questions in controversy. 

The flrst opinion was delivered July 10, 1891, and is as follows: 

"Sharpe, G. A. We flnd the facts in this case as follows: The Provincial 
Natural Gas and Fuel Company, of Ontario, Canada, obtain a product of 
natural gas from the ground by sinking wells therein, whlob gas is brought 
from Canada to the city of Buffalo in pipes under the Niagara river, a dis- 
tance of about twelve miles. It is sold ta the appellants in Buffalo, who, in 
turn, measure it eut to and sell it to their customers. Under an opinion of 
the treasury department (Synopsis, 10,448), the product was assessed for duty 
by the collector ten per cent, ad valorem under section 4 of tlie existing tariff. 
The protest daims that natural gas is free under paragraph 49G as a crude 
bitumen, or that it is free under paragraph 651 as a crude minerai. At the 
tlme of the introduction of this natural gas it was supposed that it eould be 
measured by a meter placed on the American side of the Niagara river, but it 
is represented to us that practical opérations developed the fact that the pres- 
sure was about 600 pounds to the square inch, and too great for the endurance 
of any meter. The collecter reports that he was thereupon compelled to re- 
sort to the books of the appellants for évidence of the quantlty imported, and 
the bills of the Ontario corporation furnished to the appellants, accompany 
the entry of the merchandise, showing the number of feet of gas to correspond 
with the entry, and being approved by the appralser at Buffalo. The quantity 
imported was approxlmately ascertained by the amounts shown to hâve been 
burned for the month, as recorded by the several private meters taking the 
gas from the Buffalo company. By a supplementary report the collector 
shows that the embarrassmeut arising from the difflculty of measurement has 
lately been inereased. This natural gas is now furnished for fuel to the city 
waterworks, and to large manufactories, and no reekoning is kept of the 
amount consumed, as the contract is made between the parties for an amount 
of fuel gas suflicient to operate the respective works at a price to be computed 
by the cost of the coal used during the preceding year. Thèse several con- 
sumptlons are not measured by meter or otherwise, but a large pipe is run 
into the furnace of such consumers, and the fuel gas flows in sufflcient quanti- 
fies to fulfiU the terms of the contract. The customs officiais allège that they 
are left without data other than the estimâtes of the company. On this state 
of things the suggestion is niade that the collection of duty upon an article 
that cannot now be measured, weighed or gauged without depending upon 
the importer's estimate tends to bring the tariff laws and régulations into 
rtisrepute, and that natural gas sliould be held to be free, and the letter of the 
department is cited in référence to electricity, transmitted by cable from the 
Canadian to the American side of the Niagara river to the effect that the 
same would not be liable to duty. (Synopsis, 10,080.) We cannot sustain the 
two contentions of the protest that natural gas is free: (1) Because it is 
a crude bitumen, or (2) because it is a crude minerai. The appellants allège 
that the introduction of this gas does not aftect American industries or in- 
terests. If this were legitimate argument for our considération, we might 
say that such contention does not seem to be reasonable. Indeed, the papers 
in the case before us show that it already cornes into compétition with Ameri- 
can gas and coal, and that another company is laying a large main across the 
Niagara river to connect with the Canadian wells. The papers also reveal the 
fact that some natural gas is brought to Buffalo from Pennsylvania for con- 
sumption, the supply being limited on account of the distance. We are 
well aware of the fact that this useful agent can only be drawn from the 
pockets where nature has placed it. This is also true of the precious metals 
and of the precious stones, and it is not given us to know liow soon thèse 
repositories may be enlarged, perhaps to so great an extent as to affect existing 
conditions. Besides, if natural gas can be imported free from the reasons 
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given in the appellant's argument, why may not gas manufactured from coal 
subject to duty be claimed to be nondutiable when furnished to consumere 
by such methods as to make its measiirement a matter of dlfficulty? Nor can 
we make this difflculty of measurement the ground for holding the article to 
be free. The method of computation, if not proyided for by law, is a method 
of administration, which intelligent officers will reach under the direction 
of the department, and for thèse reasons we hold that natural gas is dutiable 
at 10 per cent, ad valorem, under section 4 of the existing tariff, as an un- 
manufactured article not enumerated. The décision of the collector is af- 
firmed." 

The matter came again before the board upon a second protest 
when additional testimony was adduced and new questions of law 
presented. The opinion was delivered May 20, 1893, and is as fol- 
lows: 

"Wilkinson, G. A. The merchandlse is natural gas ImjKirted at Buffalo from 
Canada by mains under the Niagara river, and is used as fuel and for 
illumlnating purposes. It was assessed for duty as a nonenumerated un- 
manufactured article at 10 per cent, under the act of October 1, 1890, and is 
claimed to be exempt from duty (1) on the ground that it is not an article 
within the meaning of the tariS; (2) as crude bitimien under paragraph 496, 
and (3) as a crude minerai under paragraph 651. In G. A. 744 the board con- 
sidered and overruled a protest similar to this. But no évidence was intro- 
duced in support of the claims, and attention was given chiefly to the first 
point We reafflrm the ruling named as to the first and second points, but a 
lengthy and careful Investigation of the subject leads to the conclusion that 
the third claim in the protest is well founded. The natural gas in question 
is similar to that produced in Pennsylvania and OMo, but it was not imported 
prier to October 1, 1890. C3onsequently, there are no précédents to serve as 
guides. Nor does it appear that at or prier to the passage of the présent 
tariff act the dutiable character of natural gas was ever considered In or ont 
of congress. Nor bas there ever been any trade or popular désignation which 
would indicate its proper classiflcation for dutiable purposes. It is proper, 
therefore, to resort to the évidence of scientlflc experts and to other authori- 
ties bearing upon the question. In considering publications it is not believed 
that the date is of any moment, provlded the source is impartial. At the sev- 
eral hearings in New York and in Washington, D. C, the board examined a 
uumber of well-known geologists and chemists. While there was conflict in 
the testimony, the prépondérance of the évidence was to the effect that natural 
gas is a crude minerai. Lexicographers and mineraloglsts give the word 
'minerai,' in its primary and broadest sensé, a définition which would embrace 
natural gas, although their secondary and limited définitions would not. 
Nothing appears in the tarife, however, to show that congress intended the 
narrower, and not the broader, meaning. The question has recently been 
judieiaUy determined in Canada. Section 565 of the municipal act of the do- 
minion empowers a township to lease or sell the right to take minerais under 
any highway. The town of Gosfield leased this privilège to the Kingsville 
Gas Company. The Ontario Gas Company asked for an injunction to restrain 
the sinklng of the well, on the ground that natural gas is not a minerai. In 
his opinion, Judge Street, of the court of common pleas, stated that according 
to British authorities 'a réservation of minerais includes every substance 
which can be got from undemeath the surface of the earth for the purpose 
of profit, unless there is something in the context or in the nature of the 
transaction to induce the comt to give a more limited meaning,' and 'it has been 
laid down that the word "minerais," when used in a légal document or in an 
act of parliament, must be understood in its widest signification, imless there 
is something in the context or in the nature of the case to control its meaning. 
I think myself bound by the authorities to give to the word, when used in this 
act, its widest signification.' The motion was argued May 31, 1890. Gas Oo. 
V. Smart, 19 Ont. 591. The case was carried to the court of appeals. Chlef 
Justice Haggerty rendered the décision November 10, 1891. He sald in part: 
There was hardly any attempt to rebut or dispute the accuracy of scientlflc 
nomenclature in describlng minerais as solid, liquid, and gas. The objection 
v.73F.no.l— 13 
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lirged was that the législature (especlally at the date of the enactment) coula 
not and did not include natural gas under the term "minerais." I cannot see 
how we can qualify the words used by the législature when there is nothing 
in the enactment to explaln or limit their ordinary meaning. On full consid- 
ération, I hâve arrived at the opinion that our leamed brother could not prop- 
erly hâve corne to any other conclusion than that natural gas falls within the 
meaning of minerais in the statute.' 18 Ont. App. 626-632. In the reports of 
the census, the United States geological survey, and varions state authorities, 
natural gas is enumerated in the list of minerai products and minerai resources. 
The 'Statistieal Abstract of the United States,' prepared by the treasury de- 
partment, gives on pages 53-55 a table of 'quantities and values of minerais 
produced In the United States during the calendar years from 1887 to 1891, 
inclusive.' In this category, under the heading of 'Nonmetallic' on page 54, 
natural gas is named third in a list of forty, whieh includes solids and liquida 
as weU as gas. We find that natural gas is a crude minerai, and sustaln the 
claim that it is exempt from duty under paragraph 651, N. T." 

The coUector appeals from the conclusion reached by the board 
in its second décision exempting natural gas from duty. 

William F. Mackey, Asst. U. S. Atty., for collecto»- 
Herbert P. Bissell, for importer. 

COXE, District Judge (after stating the facts as above). The 
board of gênerai appraisers hâve considered tbe question iuvolved 
with unusual care. It has been argued before them ou two occa- 
sions. On the second hearing the évidence was so persuasive as to 
induee them to change their former ruling and hold that the natural 
gas in question was entitled to enter duty free. The court sees no 
reason to disturb this décision. Indeed, it is probable that were the 
issue to be decided hère de novo a similar conclusion would be 
reached. But this is not the question. Even though the court 
should reach a différent conclusion on the facts it would still be its 
duty to afflrm the flnding of the board if fairly sustaiiied by the 
proof. If this were an appeal from a judgment entered upon the 
verdict of a jury, or the report of a référée in a common-law action, 
or of a master or commissioner in a chancery or admiralty suit, 
would the court grant a reversai upon the ground that the flnding 
was against the weight of évidence? This is the question now to 
be determined and it is thought that it must be answered in the néga- 
tive. There are many reasons why this rule should apply in thèse 
cases. The board is composed of a body of trained experts con- 
stantly passing upon questions of fact arising under the tariiï laws 
and having the great advantage of seeing and hearing the witnesses. 
Their flndings upon the facts should not be lightly set aside. The 
rule was enunciated soon after the board was organized and has 
been reiterated in a large number of décisions since. It is said 
that the question whether or not natural gas is a crude minerai de- 
j)ends largely upon expert opinion. This is true of many controversies 
and especially those under the tariff laws. It is, nevertheless, a 
question of fact. For the reason already stated it is not thought 
necessary to discuss the scientific questions so ably presented by the 
briefs. 

Had it been the intention of congress to impose duty upon this 
yolatile, invisible and impondérable product o£ nature, which is i» 
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japable of being gauged, measured or entered at the customhouse 
is are other imported articles, it is difficult to believe that it would 
hâve been left to the "catch-ail" clause in question. Although the 
record does not show that natural gas had been imported into this 
îountry prior to the act of 1890 it does show that it was well known 
it that date and had been an article of commerce for yeai's and, of 
:ourse, might at any time be brought to the United States from 
Oanada or Mexico. Is it not fair to présume that had the lawmak- 
ivs believed it subject to duty some definite provision would bave 
been made for it in the statute? Even conceding the question to be 
âoubtful the doubt should be resolved in favor of the importer. 
The décision of the board should be afflrmed. 



UNIÏBD STATES y. DICKSON. 

(Circuit Court of Appeals, Second Circuit. March 18, 1896.) 

CusTOMs DuTiES— Appraisai^— GiNGER Ale ik Bottles. 

In assesslng duty on ginger ale In bottles under paragraph 248 of the 
act of 1894, the provision therein that "no separate or additlonal duty shall 
be assessed on the bottles" prevents the collecter from addlng the value 
of the bottles to the value of the ale, on the grouud that they are coverings, 
under the administrative act of June 10, 1890. 68 Fed. 534, afflrmed. 

This is an appeal from a décision of the circuit court, Southern dis- 
trict of New York (68 Fed. 534), reversing a décision of the board of 
gênerai appraisers which sustained the collector's décision classify- 
ing for duty certain imported ginger ale. 

Wallace Macfarlane, U. S. Atty. 
Edward Hartley, for appellee. 

Before WALLACE, LAOOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The appellee imported, September 10 
and 18, 1894, certain consignments of ginger ale in bottles. 
The tariff act of August 28, 1894, provides as follows: 

"88. Green and colored, molded, or pressed, and flint and lime glass bottles 
holding more than one pint, and demijohns and carboys, covered or uncovered, 
whether filled or unfilled and whether their contents be dutiable or free, and 
other molded or pressed green and colored and flint or lime bottle glassware, 
not specially provided for in this act, three-fourths of one cent per pound; and 
vials holding not more than one pint and not less than one-quarter of a pint, 
one and one-elghth cents per pound; if holding less than one-fourth of a pint, 
f orty cents per gross ; ail other plain green and colored, molded or pressed, and 
flint, lime and glassware, forty per centum ad valorem." 

"90. Ail glass bottles, decanters or other vessels or articles of glass when eut, 
engraved, painted, colored, printed, stained, etched, or otherwise ornamented 
or decorated; * * * provided, that if such articles shall be imported flUed, 
the same shall pay duty, in addition to any duty chargeable upon the contents 
as if not fllled, unless otherwise specially provided for in this act." 

"248. Ginger ale or ginger béer, twenty per centum ad valorem, but no sep- 
arate or additional duty shall be assessed on the bottles." 

The appraiser, in ascertaining the dutiable value of the ginger ale, 
for the purpose of assessing the ad valorem duty, added to the value 
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of the aie the yalue of the bottles. The separate duty on bottles 
provided for by paragraphs 88 and 90 was not assessed. The im- 
porter protested, on the ground that the action of the collector was, 
in effect, the assessing of duty on the bottles additional to that on 
the ginger aie. Counsel for the government undertakes to défend 
the action of the customs offlcers under section 19 of the administra- 
tive act of June 10, 1890, which provides that ad valorem duty — 

"Shall be assessed upon the actual market value or wholesale price of such 
merehandise as bought and sold in usual wholesale quantlties at the time of 
exportation to the United States in the principal markets of the country from 
whence imported, and in the condition in which such merchandise is there 
bought and sold for exportation to the United States, * » * includlng the 
value of aU * * • coverings of any kind and ail other costs, charges and 
expenses incident to placing the merchandise in condition packed ready for 
shipment to the United States." 

Ordinarily, bottles may properly be considered as coverings of their 
contents, and treated accordingly. But for many years congress 
has legislated in customs acts for bottles eo nomine as a separate 
subject of duty. Act March 2, 1861, § 17; Act June 30, 1864, § 9; 
Eev. St tit. 33, Schedule B; Act March 3, 1883, par. 133; Schmidt 
V. Badger, 107 U. S. 85, 1 Sup. Ct. 530. When the administrative 
act of June 10, 1890, was passed, therefore it is not to be supposed 
that congress was ignorant of the fact that bottles were already, ex- 
cept when specially exempted (Act 1883, §§ 316, 317), speciflcally duti- 
able; nor is it to be assumed, in the absence of explicit language 
to that effect, that congress intended to cumulate duties upon them 
by taxing them both as bottles and as coverings. 

The décision of the circuit court is aflQrmed, 



PRESS PUB. GO. V. MONROE. 
(Circuit Court of Appeals, Second Circuit. March 12, 1896.) 

1. CoPTMGHT — At Commok Law— Effect op Statutes. 

ïhe passage by congress of the copyright statutes has not abrogated 
the common-law right of an author to his unpubllshed manuscript. 

2. Samb — Sale op Manoscript — Iîbsbuvation op Rights. 

PlaintifE, in 1891, entered into an agreement with the managers of the 
World's Columbian Exposition to Write a poem, to be delivered at the 
dedlcatory exercises of the Exposition. She wrote the poem, and, after 
Bubmittlng it to the proper oflicers of the Exposition coriK)ration for their 
approval, which it obtained, she received from the corporation $1,000, 
and gave a receipt therefor "in fuU payment for ode composed by me," 
such receipt also providing that the corporation should hâve the right to 
(umish copies to the press for publication, and copies for free distribu- 
tion, and to publish the poem in the officiai history of the dedlcation; 
subject to which concessions plaintifC reserved her copyright therein. 
After this transaction, but before the publication of the poem by plaintitt 
or the Exposition corporation in any way, défendant, the pubhsher of a 
newspaper, without the consent and against the will of the plaintifC and 
the corporation, obtained a copy of the poem, and published the same 
In its newspaper. Béld that, by the terms of the receipt glven to the 
Exposition corporation, plalntifE retained, until the poem should be pub- 
lished by the corporation in one of the specilied ways, her common-law 
right to control the pubUcation of her poem, and the unauthorized pub- 
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lication by défendant was an Infrlngement ot such right, for which plain- 
tiff was entitled to recover damages. 

3. BxBMPLAKY Damages— Infkin(sb.m:bnt of Coptkight — Waktonness. 

It appeared from tlie évidence that défendant, whose newspaper was 
published in New York, after it had secured a copy of tlie poem through 
its agent in Cliicago, was informed that the publication of the poem 
was forbidden on the ground that it was copyrighted; that défendant 
made inquiries of its agent, and, on leaming that the copy in his pos- 
session bore no copyrighting words, telegraphed its agent that it would 
taie the chances on the publication. Defendant's managing editor testi- 
fled that he knew the poem belonged to the Exposition; that he made 
no inquiry of that corporation as to his right to buy it; that he believed 
he had the right, under some circumstances, to publish a literary work 
without the owner's consent; that his conduct in publlshlng the poem 
had never been blamed, and, so far as he knew, had been ratified, by the 
défendant corporation. HeM, that it was not error to instruct the jury 
that, if they found the circumstances showed wanton disregard of the 
plaintiff's rights, they might award exemplary damages, and that a ver- 
dict for such damages was justifled. 

4. Samb — Pecuniaky Damage Unnkcbssary. 

The right to award exemplary damages, in a proper case, is not dépend- 
ent, in the fédéral courts, upou the proof of actual pecunlary damage. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

ïhis case cornes hère on writ of error to review a judgment of 
the circuit court, Southern district of New York, entered Deeember 
19, 1894, upon a verdict for Î5,000 in favor of défendant in error, who 
was plaintifl below. The action was for damages for unlawfully 
publishing in the World newspaper a poena written by the plaintiff 
to be delivered on the occasion of the dedication of the Columbian 
Exposition, or World's Fair, in Chicago. The facts appear in the 
opinion. 

John M. Bowers, for plaintiff in error. 
Gteo. H. Yeaman, for défendant in error. 

Before PECKHAM, Circuit Justice, and WALLACE and LA- 
COMBE, Circuit Judges. 

LACOMBE, Circuit Judge. At the time when préparations were 
being made for the opening cérémonies Df the World's Pair, or 
Columbian Exposition, in Chicago, plaintiff, a résident of that city, 
who was engaged in the literary profession, had published poems and 
prose writings, and had an excellent réputation as an authoress, 
was invited by the committee on cérémonies to write and deliver a 
poem at the dedicatory exercises. That invitation was given March, 
1891. The dedicatory exercises were had on October 21, 1892, in the 
présence of a vast concourse of people. They included the delivery 
of addresses by orators of well-known ability. No effort was spared 
to make them effective, and they were, by reason of the event which 
they commemorated, of exceptional interest to the country at large. 
For the public utterances of orator or poet who had been seleeted to 
speak on that day and in that place, the occasion was unique. The 
plaintiff accepted the invitation, and after many months of careful 
work produced an ode of some 400 lines. After it had been shown 
to the committee on cérémonies, and suggestions made as to changes, 
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she revised it, reducing its length to about 375 Unes, and delîvering 
the anal revised version to the committee on September 20, 1892. 
Fifty-six Unes of the ode were lyrical songs, intended to be sung. 
The original version of the ode was shown to a Mr. Ohadwick, who 
wrote the music for thèse songs, and the 56 lines were published 
with the music so composed, in order to properly rehearse the 
chorus. Excépt of thèse 56 lines, there had, down to this time, 
been no pubUcation of the ode by the plaintifE or by any one else. 
The copies which were given to the members of the committee on 
cérémonies and to a so-called "literary committee" were delivered to 
them solely to enable them to décide whether the poem was one suit- 
able and worthy of their acceptance as the ode to be delivered at the 
opening exercises. Such a delivery of copies of a literary produc- 
tion is not a publication, and could not préjudice the owner's com- 
mon-law rights. Bartlette v. Crittenden, 4 McLean, 300, Fed. Cas. 
No. 1,082; Id., 5 McLean, 32, Fed. Cas. No. 1,076. 

On September 23, 1892, plaintiff met the acting chairman of the 
committee on cérémonies, who inf ormed her that the poem was satis- 
factory, and the matter arranged, and paid her |1,000, whereupon 
she signed the following receipt: 

"Received, Chicago, the 23rd flay of September, 1892, from the World's Co- 
lumblan Exposition, one thousand dollars ($1,000) in fuU payment for ode 
composed by me. 

"It is understood and agreed that said Exposition company shall hâve the 
rlght to furnlsh copies for publication to the newspaper press of tlie world, aud 
copies for free disposition, if deslred, and also may publlsh same in the otticlal 
history of the dedlcatory cérémonies; and, subject to the concession hereln 
made, the author expressly reserves her copyright therein. 

"Harrlet Mouroe." 

The flrst question to be determined — and it is the important 
question in the case — is what property rights to the ode remained 
to the plaintiff after September 23, 1892. The évidence indicates 
that the receipt quoted above expressed, item by item, the conditions 
of the contract between Miss Monroe and the committee, which was 
not otherwise reduced to writing. The défendant contends that by 
the flrst clause of this receipt she transferred to the committee her 
en tire common-law right of property in the manuscript; that the 
residue of the receipt is a nuUity; that it cannot be construed as 
impairing in any way the fuU rights of ownership given by the flrst 
clause; that the second paragraph was intended only as a réserva- 
tion of the right to take out a copyright under the United States 
statute, and was powerless to secure even that, since publication 
without the statutory copyright notice is authorized, and, the poem 
being once thus published, ail right to restrain future piracy would 
be lost. We are unable to accept this construction. The whole 
instrument is to be construed together, and manifestly it contem- 
plâtes something short of a complète transf er of ail right to the com- 
mittee. A réservation by the author, "subject to the concession 
herein made, * * * of her copyright in the poem," imports a 
réservation of common-law as well as of statutory copyright, and it 
must be made clear, either upon the face of the instrument itself or 
otherwise by compétent proof, that the word "copyright" was used in 
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some more restricted sensé. To the committee was given not only 
the right to hâve the poern delivered on the occasion of the dedi- 
catory cérémonies, but also tiie right to publish it in the ofSeial his- 
tory thereof, and the right to furnish copies for publication to the 
newspaper press of the world, and the right to furnish copies for free 
distribution. This was ail the committee needed for its purposes, 
and, having secured ail it needed, there is nothing surprising in its 
leaving ail other rights to the author. When the committee chose 
to avail of its concession, and publish the poem, that act would 
tei-minate the common-law copyright, but until publication that right 
survived, and by the terms of the agreement was not conveyed to the 
committee, but reserved to the author. Any unauthorized publica- 
tion would be a trespass upon that right of property, and right of 
action therefor would still be in the author. 

The contention of the plaintiff in error that the passage by con- 
gress of the copyright statutes has abrogated the common-law right 
of an author to his unpublished manuscript is unsupported by au- 
thority. Thèse statutes secure and regulate the exclusive property 
in the future publication of the work after the author shall hâve 
published it to the world. But this is a very différent right from 
the ownership and control of the manuscript before publication. 
"That an author, at common law, has a property in his manuscript, 
and may obtain redress against any one who deprives him of it, or, 
by improperly obtaining a copy, endeavors to realize a profit by its 
publication, cannot be doubted. * * * The argument that a literary 
man is as much entitled to the product of his labor as any other 
member of society cannot be controverted, * * * [at least until] 
he shall hâve sold it publicly." Wheaton v. Peters, 8 Pet. 657, 658. 
And that common-law right may be enforced in the fédéral courts 
whenever diversity of citizenship gives those courts jurisdiction of 
the parties, irrespective of whatever additional means of redress are 
provided by section 9 of the act of congress of February 3, 1831, now 
section 49(17, Eev. St. U. S. See Bartlette v. Crittenden, 4 McLean, 300, 
Fed. Cas. No. 1,082; Id., 5 McLean, 32, Fed. Cas. No. 1,076; Keene v. 
Wheatley, 9 Am. Law. Reg. 33, Fed. Cas. No. 7,644; Palmer v. De 
Witt, 47 N. Y. 532. The various assignments of error, therefore, 
which cover both the refusai of the court to direct a verdict in favor 
of défendant and also so much of the charge as instructed the jury 
that plaintiff had property rights which would be trespassed upon 
by an unauthorized publication of her ode, are unsound. 

On September 23d — the day when the money was paid and the 
receipt signed — the New York World, a newspaper published by 
défendant, received a telegram from one Fay, its agent in Chicago, 
saying that a copy of the ode could be obtained for f 150, and asking 
whether it should be paid, and the ode procured. On the next day 
the managing editor of the World directed its purchase, and ordered 
it sent that afternoon and night to the World by telegraph. While 
the ode was in transit, a message was received from the Associated 
Press to the effect that it was understood that a copy of the ode had 
gotten ont somehow, and that its publication was forbidden, on the 
ground that it was copyrighted. Fay was thereupon communicated 
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with, and replied tliat tlie copy which he had did not hâve any copy- 
righting words upon it, and that there was no indication upon it 
that it was copyriglited. Thereupon, and on September 24t]i, the 
f oUowing dispatch was sent to Fay in Chicago : 

"We will take our chances on It. Interview Miss Monroe to-morrow, and 
get a good talk wlth her about ode and literature generally. Explain to her 
that the World could not miss an opportunity to give the public such a grand 
poem, and tell her how much better to hâve the World treat it as it will to- 
morrow, maJdng it the great f eature of the day, than to hâve it peddled around 
among the little papers. The World." 

The ode was printed in full in the issue of the paper of Sunday, 
September 25th, with comments upon it, a sketch of Miss Monroe, 
and what purported to be a portrait of her. Fay was not put on the 
witness st^çd, nor was any évidence offered to show how tlie copy 
which he bought had been obtained. ïhe court instructed the jury 
that if they found "it was obtained and sold to the défendant against 
the mind and will and without the authority and consent of both the 
Exposition company and Miss Monroe, the act of publication was a 
wrongful violation of her rights," and that "upon that issue the 
plaintifE had the burden of proof." The jury were further instructed 
that in actions of trespass to personal property, or in actions for 
injury to personal property, when the circumstances showed grossî 
or wanton or maliclous disregard by the défendant of the rights of 
the plaintifif, the jury would hâve a right to give exemplary damages 
in excess of any actual loss which was sufEered. The testimony in 
the case warranted the jury in flnding that the défendant had reason 
to know that the poem had not theretofore been published; that it 
was the wish and intention, both of the Exposition cornmittee and 
of the plaintifE, to withhold it from publication until, in the Jangniage 
of the circuit judge, "it should be presented to the audience with 
ail the advantages which the enthusiasm of the occasion could give, 
and unmarred by criticism or comment, either polite or impolite," 
The managing editor testifled that he knew the ode belonged to the 
World's Pair, and that he made no inquiry of the World's Fair corn- 
mittee as to whether he had any right to buy it or not; that as to the 
question whether an editor of a newspaper has the right to publish 
a literary work unless the owner consents to it, he left that matter 
to be settled by the lawyers ; and added, "Under some circumstances, 
I believe that I hâve the right, as an editor, to publish the manuscript 
of a person without that person's consent." This is a restatement 
of the proposition so frequently advanced, when newspapers happen 
to be défendants, that the person or property rights of individuals 
are entitled to receive no considération at the hands of the public 
press whenever a violation of those rights may, in the opinion of the 
editor, promote the entertainment of the purchasers of his paper. 
Testimony such as this was abundantly suflficient to warrant the 
jury in flnding that the publication of the plaintiff's ode in the 
World newspaper was the resuit of "that wanton and reckless in- 
différence to the rights of others which is équivalent to an intentional 
violation of them." Kailroad Co. v. Arms, 91 U. S. é89. In view 
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of the testimony of the principal witness for the défendant, it seems 
to hâve escaped on this occasion with a liglit verdict. 

PlaintifE in errer contends that the court erred in instructing the 
jury that it might award exemplary damages. That in certain 
classes of cases juries are authorized to give punitive or exemplary 
damages to punish a wrongdoer and to deter others from the com- 
mission of a like wrong is well-settled law in the fédéral courts and 
in the courts of this state. Day v. Woodworth, 13 How. 370; Eail- 
road Co. v. Arms, 91 U. S. 489; Voltz v. Blackmar, 64 N. Y. 440. 
In such cases exemplary damages may be given in addition to what 
may be proved to be the actual money loss of the plaintiff. It is 
contended, however, that when no actual damages are proved, ex- 
emplary damages should not be allowed. In support of this propo- 
sition three cases are cited from the Texas Reports, but the law of 
that state is peculiar on the subject of exemplary damages fSedg. 
Dam. § 359, and cases there cited), and its décisions inapplicable 
where a différent law prevails. Of the other cases cited on the 
brief, Graham v. Fulford, 73 111. 596, was an action on a spécial stat- 
ute. Kuhn v. llailroad Co., 74 lowa, 141, 37 N. W. 116; Stacy v. 
Publishing Co., 68 Me. 287; and Maxwell v. Kennedy, 'M Wis. 049, 7 
N. W. 657, — sustain the contention of the plaintiff in error. ïhey are, 
however, plainly at variance with the theory upon whicli exemplary 
damages are awarded in the fédéral courts, namely, as something 
additional to, and in no wise dépendent upon, the actual pecuniary 
loss of the plaintiff, being frequently given in actions "where the 
wrong done to the plaintiff Is incapable of being measured by a 
money standard." Day v. Woodworth, supra; Wilson v. Vaughan, 
23 Fed. 229. There is room for argument against the allowance of 
exemplary damages at ail as anomalous and illogical. Some courts 
hâve held that it is unfair to allow the plaintiff to recover not only 
ail the loss he has actually sustained, but also the fine which society 
imposes on the offender to protect its peculiar interests. But if it 
be once conceded that such additional damages may be assessed 
against the wrongdoer, and, when assessed, may be taken by the 
plaintiff, — and such is the settled law of the fédéral courts, — there 
is neither sensé nor reason in the proposition that such additional 
damages may be recovered by a plaintiff' who is able to show that he 
has lost |10, and may not be recovered by some other plaintiff who 
has sustained, it may be, far greater injury, but is unable to prove 
that he is poorer in pocket by the wrongdoing of défendant. 

Several passages in the charge dealing with the question of ex- 
emplary damages were excepted to, and are set ont in the assign- 
ment of errors; but, since no argument in support of such exceptions 
is found in the brief, and none was made on the hearing, no discus- 
sion of them need be had in this opinion. They seem to be without 
merit. 

Plaintiff in error cites authorities as to nonliability of a corpora- 
tion for exemplary damages except under spécial circumstances. 
Presumably this is in support of his request to charge, "Malice can- 
not be imputed to an incorporation for the acts of its agent unless 
it has advised or ratified the same," which request was refused. The 
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court, however, eharged that "a corporation cannot be made liable 
for exemplary damages for the acts of its employés unless it bas 
itself directed the acts or ratifled them." This was certainly ail 
the défendant was entitled to on that branch of the case. The 
court stated to the jury, and error is assigned to such statement, 
tbat "Mr. Chamberlain [the managing editor] was asked, and replied 
in the négative, if he had ever been blamed or found fault with for 
his conduct; and he was also asked if his conduct had been ratifled 
by the managers of the corporation, to which he replied that it had 
been, so far as he knew." This was an accurate statement of the 
évidence. The court in no way indicated what weight should be 
given to it, but left it to the jury to consider as proof which the plain- 
tiff claimed showed a ratification. In this there was no error. Ap- 
proval of the conduct of the particular editor who had directed the 
publication tended to prove ratification of his acts. 

Exception was taken to the statement in the charge that the copy 
of the ode was obtained by défendant against the mind and will of 
the author. The évidence abundantly warranted such a statement. 
Exception was also taken to the statement that "the Columbian 
Exposition committee desired to keep this ode secret until the day of 
its delivery." This exception is frivolous. The court merely re- 
hearsed the testimony of the ofiicers of the committee on that point, 
and added that upon that évidence and the other proofs in the case 
it was contended by the plaintiff that the ode was obtained sur- 
reptitiously, and without intent of the Exposition company, leaving 
it to the jury to détermine that question. 

We are at a loss to understand from the record upon what theory 
the défendant supports its claim that there was harmful error in 
admitting in évidence any part of Exhibit 4 (a copy of the Sunday 
World of September 25, 1892) except the ode. When this paptu' 
was ofliered, défendant objected that there appeared in it the ode, 
and also some comments on the ode, and a picture of Miss Monroe, 
which défendant contended were irrelevant. No Exhibit 4 is pre- 
sented hère. The record states that the plaintiff, then on the wit- 
ness stand, "read the flrst column of the article down to and includ- 
ing the words, 'This is set to music, and ends with the line, "And 
love shall be suprême,"' and then continued reading to and in- 
cluding the words, 'The ode is published for the flrst tinie exclusively 
in the World to-day,' and then read the ode as published in the 
World." The only exhibit we flnd in the record answering to this 
description, in that it contains the lines quoted, comments on the 
ode, the ode itself in full, and a portrait of Miss Monroe, is a docu- 
ment marked "Defendant's Exhibit No. 1," which was, without objec- 
tion, read in évidence by defendant's counsel, and marked, during the 
direct examination of defendant's managing editor. Whether a 
paper put in évidence during the examination of a witness shall be 
read by counsel or by witness is a matter of practice in the court 
bélow, which will not be reviewed on appeal. In allowing plain- 
tiff thus to read the article in the World and her own copy of the 
ode, the trial judge committed no error. The conversations with 
Fay, the Chicago représentative of the World, who interviewed plain- 
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tiff on the moming of the day of publication under instructions from 
défendant, were proper as tending to show knowledge on the part of 
defendant's agent that the poem had not been published by author 
or committee, and was to be withheld from publication until the day 
of dedication. 

There are many other assignments of error; some to the admis- 
sion of évidence, others to parts of the charge, or to refusais to 
charge defendant's requests. We hâve examined them ail, but find 
in them no ground for reversai. Since they hâve not been discussed 
either in the brief of counsel or upon the oral argument, it is unnec- 
essary to give them any fuller discussion hère. The judgment of 
the circuit court is affirmed. 



COOK & BERNHEIMER CO. v. ROSS et al. 

(Circuit Court, S. D. New York. Marcli 31, 1896.) 

Unfaii! Competitton— Imitation of Shapb of Botti.es. 

Plaintiffi, under a contract witli tlie distiller of a popular brand of whis- 
lîey, bottled such whiskey at the distillery, and sold it under labels stating 
that it was so bottled, and bearing the distiller's guaranty of purity, which 
obtained favor in the market for plaintiff's bottling. The bottles used by 
plaintifE were of a peculiar shape, originally devised by plaintifï; and, by 
means of extensive advertising, such bottles came to be generally relied 
upon by purchasers as a means of identifying the whiskey bottled by plain- 
tifC, which attained a large sale. Some time after the adoption by plaintiff 
of such peculiar bottles, défendants, who had been dealing for some years 
in the same whiskey, bottled by themselves, began to use a bottle of pre- 
cisely similar shape and appearauee to that used by plaintiff, though bear- 
ing labels which were in no sensé imitations of plaintiff's labels. Held, 
that the use of such bottles by défendants constituted unfair comi>etition 
with plaintiff', and should be restrained. 

Motion for Injunction Pendente Lite. 

Livingston Gifford, for the motion, 
John A. Straley, opposed. 

LACOMBE, Circuit Judge. The Hannis Distilling Company has 
for many years manufactured a rye whiskey, which it sells at Whole- 
sale in barrels under the name of "Mount Vernon Pure Eye Whis- 
key." The brand has long been well known and popular. Dealers 
in whiskey hâve been accustomed to buy this variety in barrels, 
and, after bottling it themselves, offer it to the trade in the smaller 
package under the name of "Mount Vernon." The purchaser's as- 
surance that the whiskey in the bottles is pure Mount Vernon, un- 
altered by rectification or otherwise, of course dépends upon the 
réputation and character of the individual bottier. Complainant is 
the successor of the flrm of Cook & Bernheimer. That flrm, in 1889, 
entered into a contract with the Hannis Distilling Company where- 
by said flrm and its successors became possessed of the exclusive 
right of bottling Mount Vernon whiskey at the distillery of the Com- 
pany. The importance of this concession lies in the fact that under 
the provisions of sections 3280, 3244, 3456, Rev. St. U. S., no one 
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is alJowed to carry on the business of distilling on any premises less 
than 600 feet in a direct line from any premises used for rectifying, 
nor to rectify distilled spirits on any premises less than 000 feet 
from a distillery. A lieavy fine is imposed for any violation of tliese 
provisions. It is évident, therefore, tliat, when whiskey is bottled 
at a distillery, the purchaser has a further assurance than the mère 
réputation of the individual bottier that there has been no adultér- 
ation or modiiication of the original article during the process of 
so-called "rectification." It is évident, therefore, that the exclusive 
right of bottling a popular brand of whiskey at the distillery is val- 
uable to its possessor. Moreover, being itself assured that the 
bottling would be honest, the Hannis Distilling Company further 
agreed that Cook & Bemheimer might put on their labels the words, 
"Purity Guaranteed by the Hannis Distilling Company." Immedi- 
ately after securing this concession, Cook & Bernheimer began, and 
their successor, the complainant, has continued, to bottle Mount Ver- 
non whiskey, and ofler it to the public. Complainant's name does 
not appear on the labels used, the name of the bottier being con- 
sidered immaterial, since the lionesty of the bottling no longer dé- 
pends solely on his good faith, but upon the circumstance that it 
is bottled at the distillery. Complainant's name and the distilling 
company's monogram appear on the capsule. On the front of each 
bottle is the f ollowing label : 

MOUNT VEHNON PURE RYE WHISKEY, 

Bottled at the Distillery and Purity Guaranteed by the 

HANNIS DISTILLING CO. 

Bottled for Export. Copyright 1890, by Hanuis Distilling Co. 

On the rear of the bottle appears the following label: 

I certify that to this bottle, after being fllled, coiked, and capped in tho ware- 
house of the Mount Venion Distillery, Baltimore, Md., was attached this oum- 
bered label. H. W. WHITE. 

Séries A, No. 035,195, Sup't. Mt. Vernon Dist. 

The capsule of this bottle is wired and sealed and corii-branded. The ab- 
sence of this pi-otection is évidence that the contents are not as bottled at the 
distillery. The label is registered, and tho design of the bottle patented. 

The défendants' front label reads: 

MOUNT VERNON PURE RYE WHISKEY. 

Bottled and Guaranteed 

by 

ROSS & KEANY, 

New York. 

The défendants' rear label reads: 

CAUTION: We guarantee this -whiskey distilled by THE HANNIS DIS- 
TILLING 00. Baltimore, Md. matured by âge and bottled under our own su- 
pervision. ROSS & KEANY. 

Complainant, of course, has no exclusive right to the name "Mount 
Vernon," and the labels of défendants are in no sensé an imitation 
of the labels of the complainant. Complainant's case resta solely on 
the f orm of package, which it claims has been so imitated as to make 
out a case of unfair compétition. 
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Undoubtedly, a large part o£ the consumption of whiskey is in 
public drinking places, where it is dispensed to the consumer from 
the opened bottle. It is always désirable, therefore, for a dealer 
who wishes to push the sale of his own goods on their own merits 
to devise, if he can, some earmark more permanent than a pasted 
label to distinguish them. Gomplainant's predecessors accordingly, in 
March, 1890, adopted a brown glass bottle of a peculiar square shape, 
unlike any that had theretofore been used for bottling whiskey, or, 
indeed, so far as the évidence shows, for any other purpose. It is 
a form of package well calculated by its novelty to catch the eye, 
and be retained in the remembrance of any one who has once seen 
it. In order to develop and extend the business they expected to 
control under their agreement with the Hannis Distilling Company, 
complainant and its predecessors hâve expended more than |50,000 
in advertising its said bottling. In ail thèse advertisements the 
peculiar square-shaped bottle is the chief and most prominent fea- 
ture. It is not surprising, therefore, to flnd it stated in the moving 
affldavits that the shape and gênerai appearance of the bottle has 
come to be principally, if not exclusively, relied on by ordinary pur- 
chasers as the means of identifying this bottling of Mount Vernon 
whiskey from ail other bottlings, the purity of which is not guar- 
antied by the distillers, but only by the bottier. Gomplainant's bot- 
tling seems to hâve acquired a high réputation, large and increas- 
ing quantifies of it being yearly sold, at a price in excess of that 
obtained by other bottiers of Mount Vernon whiskey. 

About December, 1895, défendants, who had been dealing in 
Mount Vernon whiskey for many years, began flrst to put it up in 
bottles, which are Chinese copies of the peculiar square-shaped, 
bulging-necked bottles of the complainant. Of course, they aver 
that this was without any intention "to deceive the public," "or to 
palm off défendants' goods for complainant's." They account for the 
sudden appearance of their output of Mount Vernon whiskey in this 
form as follows. "There was a demand for Mount ^^ernon whiskey 
along in November last, and défendants sought a con veulent and 
useful package in which to place their product upon the market, and 
purchased a stock of bottles of the square form for that purpose, 
without making a spécial design therefor, and in the open market;" 
and allège that "such bottles can be purchased of reputable bottle 
manufacturers from molds used for some time last past." This last 
averment m:iy well be true. The industry of défendants' counsel 
has marshaled hère an array of square-shaped bottles fllled with 
whiskey, which shows that for some time imitations of complain- 
ant's bottle hâve been on the market. But there is not a word of 
proof to trace back any one of thèse bottles to a period anterior to 
the adoption of the square shape by complainant's predecessor as a 
distinctive form of package. Despite défendants' déniais, — and they 
only deny intent to deceive the public, not intent to use a form of 
package just like complainant's, — the court cannot escape the con- 
viction that they found the square-shaped bottle "convenient and 
useful," because it was calculated to increase the sale of their goods ; 
and that such increase, if increase there be, is due to the circum- 
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stance that the purchasers from défendants hâve a reasonable ex- 
pectation that the ultimate consumer, deceived by the shape, will 
mistake the bottle for one of complainant's. This is unfair com- 
pétition within the authorities, and should be restrained. 

It is contended that complainant is not entitled to an injunction be- 
cause its own représentations are untruthful. This contention is 
not established by the proof. The label does not assert that the 
whiskey is "bottled by the Hannis Distilling Company," but only 
that it is "bottled at the distillery." Nor is there anything in the 
suggestion that the bottling is not done within the very four walls 
in which the whiskey is distilled. It is done on premises of the 
Hannis Distilling Company, known generally as its "Distillery," 
and within the 600 feet prescribed by the statute from the room 
in which the stills are located. 

The fact that complainant also puts up in bottles of the same shai:)e 
another brand of whiskey, known as "Hannisville," made by the 
same distilling company in another of its distilleries, and bottled by 
complainant under a similar contract to the one above referred to, 
is wholly immaterial. 

Injunction pendente lite is granted against the further use of the 
square-shaped, bulging-necked bottle as a package for Mount Ver- 
non whiskey. 



BONSACK MACH. CO. v. UNDBRWOOD. 
(Circuit Court, E. D. North Carolina. Mardi 2, 1896.) 

1. Patents— Cigarette Machines. 

The Hook patent, No. 184,207, for a cigarette-making machine, covers a 
patentable and primary invention, and the second claim thereof is infrlnged 
by a machine made in accordance with the Underwood patent. No. 470,209. 

2. Saîhe. 

The Bmery patent. No. 216,164, for a cigarette machine, Md not infrin- 
ged as to claims 10 and 12, which relate especially to "a flUer-forming 
chamber," but lield valid and infrlnged as to claim 13, which is for "an 
endless belt and a guide tube, whereby a continuous Aller in a sealed wrap- 
per is inclosed and carried forward," by the Underwood machine (patent 
No. 470,269); and claims 14 and 15, which relate to minor détails of 
mechanism, by which the completed cigarette rod is presented to the cut- 
ting mechanism, hel4 void for want of patentable improvement over the 
Hook machine. 

8. Same. 

The Bonsack patent, No. 238,640, for a cigarette machine, lield not In- 
fringed as to claims 6 and 7, which relate to the devlce for wrapping the 
paper about the Aller, by the Underwood machine (patent No. 470,269). 

4. Same — Infringement— Expérimentai, Machines. 

The making of an infringing machine merely as an eiperiment is not aa 
aetionable inf ringement, but if it is to be used for the purpose of selllng the 
patent under which it is made, it is then to be regarded as used for proAl, 
and a suit will lie for the infringement. 

5. Same— LiCENSE to Makk Inpbingtng Machine. 

A manufacturer who had eontracted with a corporation to make no ciga- 
rette machines except under a patent owned by the corporation, submitted 
to its secretary the question of making a machine for another inventer, 
and was t(?ld to go ahead, and that when the machine was put on the mar- 
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ket his Company would look into the matter of infringement. Held, that 
this did net estop the company from suing such Inventer for infringement. 

This was a suit in equity by the Bonsack Machine Company 
against J. B. TJnderwood for alleged infringement of certain pat- 
ents for cigarette machines. 

A. H. Burroughs, Samuel A. Duncan, Robert H. Duncan, and 
Busbee & Busbee, for complainant. 

George M. Rose, M. De W. Stevenson, John W. Hinsdale, and 
N. A. Sinclair, for défendant. 

Before SIMONTON, Circuit Judge, and SEYMOUR, District Judge. 

SEYMOUE, District Judge. The Bonsack Machine Company 
brings suit against the défendant for infringement of letters pat- 
ent No. 184,207, granted to A. H. Hook, and dated November 7, 
1876; No. 216,164, granted to C. C. and W. H. Emery, and dated 
June 3, 1879; and No. 238,640, granted to J. A. Bonsack, and 
dated March 8, 1881. The defendant's patent is numbered 470,269, 
and bears date March 8, 1892. Thèse patents are ail for cigarette- 
making machines. In ail of them a continuons ribbon of paper 
for forming a cigarette wrapper is drawn from a spool or réel 
past a wheel which applies paste to one edge, and through a form- 
er which folds them around the tobacco and presses the pasted 
edge to the paper, thus forming a continuons cigarette, proper 
to be eut into suitable lengths. In the Hook machine a paper rib- 
bon drawn from a réel enters a tapering former, which, commen- 
cing as a trough, terminâtes in a tube. The trough and tube grad- 
ually fold the edges of the paper over tobacco which is delivered 
to the paper from a bucket wheel while its surface is in a flat 
position, and before it enters the tube. Before the edges are folded 
over one another, one is drawn down, and passes a pasting wheel, 
which applies paste to its edge. A continuons cigarette of an in- 
definite length is thus produced, which, as it leaves the machine, 
is eut into cigarettes of the usual length. The Emery machine 
dioes not, as does the Hook machine, form the Aller inside of the 
wrapper, but previous to the application of the former to the 
paper. The Aller in the Emery machine is continuously formed 
in an endless traveling belt, curved around it by the walls of a 
-chamber through which it passes. The endless belt séparâtes 
from the tobacco Aller as it delivers it to the paper wrapper. The 
wrapper, with the already formed Aller, is then taken through a 
former, which wraps the ribbon about the Aller, past a pasting 
disk, and through a tube to the mechanism constructed for the pur- 
pose of cutting it into cigarettes. The Bonsack machine provides 
for carrying wrapper and Aller, in the belt, through the wrapping 
mechanism. It also adds side guides and a spiral groove and 
Aange for the purpose of keeping in place the edgea of the ribbon 
during the process of being pasted and folded around the Aller. 
In the defendant's machine, as in those constructed under the 
Emery and Bonsack patents, the Aller is formed before the paper 
envelope is applied to it. But, instead of being formed in an end- 
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less traveling belt, curved around it by the walls of the chamber 
tbrougb which it passes, it is formed by passing between two 
grooved reTolTing wheels so adjusted that the two grooves form 
a substantially circular opening between the wheels. The tobac- 
co-feeding mechanism of the Underwood machine consists of a 
casing in which a cylinder revolves on a vertical axis, the cylinder 
and casing being both provided with picker teeth to disentangle 
and distribute the flbers of the tobacco. At the base of the cylin- 
der, on the same shaft, is a grooved wheel, provided with a hor- 
izontal flange arranged immediately below the lower edge of the 
groove. Opposite, and revolving in the same plane, is another 
grooved wheel, so adjusted that the upper and lower edges of 
each wheel touch and form a circular opening between the wheels, 
while the horizontal flange of the first wheel projects immediately 
under the second wheel. Because of this arrangement the tobacco 
which is deposited on the flange is carried through the opening be- 
tween the two grooved wheels, and compressed by them, as has 
been stated, into a continuons cylindrical Aller. The Aller so 
formed is delivered onto the paper ribbon passing immediately be- 
neath. The paper ribbon is unwound from a wheel below, and 
carried over a pulley at the same level with, and immediately in 
front of another pulley, over which passes an endless traveling 
belt, to which the paper is applied. As the traveling belt moves, 
it draws with it the wrapper, unwinding it from the réel. Travel- 
ing belt, paper wrapper, and Aller are carried along a longitu- 
dinally divided table, which permits the lower part of the belt to 
be carried on pulleys a little below its surface. The traveling belt 
is compound, and consists of a lower or power belt and an upper 
carrier belt. The two members are secured together along their 
central line by a row of stitches. Immediately upon receiving the 
Aller, the compound belt enters into a slotted trough or folding 
channel arranged longitudinally along the top of the divided table. 
This channel is composed of two adjustable guide bars so ad- 
justed as to form a narrow slot between them. The slot between 
the inner lower edges of the guide bars permits the passage of 
the carrier belt within the channel while the power belt travels 
below the channel. The guide bars are each provided for a part 
of their length with an inwardly projecting and downwardly in- 
clined flange or belt guard. The guide bars themselves at their 
front ends are nearly longitudinal. As the carrier belt, with the 
wrapper and core, are drawn along through them, they gradually 
arise to a nearly vertical position, while the flanges are gradually 
inclined downwards to a nearly vertical position. The carrying 
belt and wrapper are thus made to form a U-shaped channel. As 
they pass further along through the channel, one side of the car- 
rying belt and wrapper is curved over the Aller by a "deflector," 
so as to permit paste to be applied by a wheel to the standing edge 
of the paper. Further on, a "separator" séparâtes the belt from 
the turned-over edge of the paper. The other edge of the belt and 
the pasted side of the paper are next curved over the Aller and 
opposite side of the paper by a "belt-curver," and the Aller is sealed 
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within the wrapper. The completed continuons cigarette is tlien 
carried forward, and eut into cigarette lengths by cutting mech- 
anism. The Underwood macMne, it is claimed by the plaintiff, 
infringes claim 2 of the Hook patent, claims 10, 12, 13, 14, and 

15 of the Emery patent, and claims 6 and 7 of the Bonsack patent. 
The second claim of the Hook patent is as f ollows : 

"(2) The combination of a spool, A, gummiDg wheel, B, trough, C, and 
cylinder, D, with a mechanism for charging wlth tobacco and drawing the 
ribbon, 'a,' through the trough and cylinder as set forth." 

The three patents of the plaintiff hâve heretofore been in liti- 
gation in the Southern district of New York in the case of Ma- 
chine Co. V. Elliot, 63 Fed. 835, in the circuit court, and on appeal, 

16 C. G. A. 250, 69 Fed. 335. The patent of Abadie & Co., and the 
unpatented Hook machine, referred to in the opinions of the cir- 
cuit and appellate courts in the Elliot Case, are not mentioned 
in the records or briefs in this case. The Hook machine ap- 
pears to hâve been, as was stated bv Shipman, J., in Machine 
Co. V. Elliott, 16 C. 0. A. 250, 69 Fed. 339, "a patentable and primary 
invention, and its wrapping mechanism exists, with many im- 
provements, in the machines of to-day." It exists in substance in 
the Underwood machine. Underwood uses the Hook wrapping 
device, and folds the paper around the tobacco in the gênerai way 
pointed out by Hook. His machine has a spool, a gumming wheel, 
a trough, and mechanism for applying tobacco to a ribbon of paper 
and drawing it through a trough and cylinder. The différence of 
détail between the Underwood and Hook machines are not (in view 
of the fact that the latter embodies a primary invention) material. 
We are of the opinion that the second claim of the Hook patent has 
been infringed by défendant. The tenth, twelfth, thirteeuth, four- 
teenth, and fifteenth claims of the Emery patent are as f ollows: 

"(10) In combination with an endless belt, a flller-forming ehamber, and a 
guide for applying a wrapper around a Aller, a conductor or ehamber through 
which the continuons filJer and wrapper are conveyed to a suitable pasting 
device, whereby the swelling of the Aller is prevented, and the wrapper is 
held in form whlle the edges are secured by pasting, substantially as de- 
scribed." "(12) The combination of a gauge or former for unlting the edges 
of the wrapper with a paste supplying and distributing disk, and mechanism 
for operating the same, a guide for wrapping the wrapper around the Aller, 
a Aller-forming ehamber, and an endless Aexible belt; aJl to operate in a man- 
ner substantially as described. (13) In combination with déviées for forming 
a continuons cigarette, an endless belt and a guide tube, whereby a contlnuous 
fiUer in a sealed wrapper is inclosed and carried forward, substantially as de- 
scribed. (14) In combination with devices for forming a contlnuous cigarette 
of any desired size, an endless belt, a guide tube, and a dellvery tube, where- 
by a continuons cigarette is presented to the action of suitable cutting mechan- 
ism for division into desired lengths, substantially as described. (15) The 
combination of an endless belt and guide tube with a delivery tube and suita- 
ble cutting devices, whereby a continuons cigarette of any desired diameter 
can be advanced and severed into desired lengths, substantially as described." 

The essential matter in the tenth and twelfth claims of the 
Emery patent is "a flller-forming ehamber." We do not think that 
this claim is infringed by the Underwood machine. It is true that 
both form the fil 1er separately from the wrapper, and wrap the 
latter around a previously formed Aller. But the process of form- 
v.73F.no.l — 14 
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ing the Aller is radically différent in the two machines. Nor do 
we think that even upon the most libéral construction of thèse 
claims the device which in the Underwood machine forms the aller 
by pressing the tobacco between the grooves o£ two revolving 
wheels touching each other only on the Une of their contact, can 
be called a "fiUer-forming chamber." The thirteenth claim of the 
Emery patent, for "an endless belt and a guide tube, whereby a 
continuous Aller in a sealed wrapper is inclosed and carried for- 
ward," appears valid. There is no évidence that any cigarette 
machine made prior to the date of the patent, contained an end- 
less belt to support the wrapper and draw it through the machine. 
This was a valuable improvement upon the Hook patent, and ap- 
pears indispensable to its commercial success. The Underwood 
machine appears to hâve a combination which is substantially the 
same as that called for in this claim of the Emery patent. The 
fourteenth and flfteenth claims are for minor détails of mechanism 
by which the completed cigarette rod is presented to cutting me- 
chanism. That ît was to be drawn along and to be presented to 
cutting mechanism was shown in the Hook patent, and therefore 
the need of some sort of guide or delivery tube or conveying mech- 
anism was obvions. We think that the claims do not contain 
any patentable improvement. Machine Co. v. Elliott, 16 G. G. A. 
250, 09 Ped. 335-341. 

The sixth and seventh claims of the Bonsack patent are as fol- 
lows: 

"(0) In a cigarette machine which roUs a continuous cigarette in an endless 
belt by passing through a tapering tube, the combination of an open trough 
having side guides for the belt, a tapering tube having a spiral groove exteud- 
ing from one of said side guides, and a terminal section to the tapering tube 
having its edges lapped passed each other, but not united, so as to form a 
flange continuous with the spiral groove, substantially as and for the purpose 
described. (7) In a cigarette machine which rolls a continuous cigarette in 
an endless iDelt by passing through a tapering tube, the combination of an 
opening trough having side guides for the belt, a tapering tube having a spiral 
groove extending froin one of the side guides of the trough, and a terminal 
section having Its edges separated to form a flange, S, to give access to the 
paste wheel, and then closed agaln, as and for the purpose described." 

In the Bonsack machine the prepared Aller is received by the 
paper wrapper as the latter is drawn into a trough. The wrapper 
is supported by an endless belt, whose purpose is, besides support- 
ing the cigarette rod and paper, to form them, and enfold the to- 
bacco with the paper. The belt is narrower than the wrapper, 
so as to admit the application of paste to the lapping edge of the 
paper as it passes the pasting wheel. A spiral side groove for the 
edges of the belt within the tube through which belt wrapper and 
tobacco are drawn after leaving the trough, causes the covering 
and wrapping of the paper to proceed only on one side. The guide 
groove opens in the form of a longitudinal lip as soon as the 
complète circumference is made to expose one edge of the paper 
to the paste, and then closes again to force the pasted edge down 
on the body of the cigarette. It is clear from thèse descriptions 
that the devices for forming the cigarette rod, for covering the 
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paper over the rod, for presenting its edge to the paster and for 
curling one edge over the other, are materially différent in the two 
machines. The Underwood machine has no tapering tube with a 
spiral groove. Its belt is as wide or wider than the paper wrapper, 
and wraps paper around tobacco by turning each side of the belt 
over the cigarette rod alternately, allowing each side of the belt 
to assume a vertical position, so that at no time are both sides of 
the belt curved around the rod. We do not think that Under- 
wood's machine is an infringement of thèse claims of the Bonsack 
patent. 

ïhe défendant dénies the plaintiff's right to maintain this suit 
on the grounds of license and privilège. He says plaintiff per- 
mitted him to make the one machine that he made, and that he 
has never used that machine for commercial purposes. It is true 
that, if an infringing machine is made or used as an experiment 
merely, it does not infringe former patents. And it has been held 
that the making of a machine as an experiment, and its exhibition 
as simply a model or illustration, do not of themselves constitute an 
infringement. Machine Co. v. ïeague, 15 Fed. 390. To constitute 
an infringement, the making must be with an intent to use for profit, 
and not for the mère purpose of a philosophical experiment. Sawin 
V. Guild, 1 Eobb, Pat. Cas. 47, Fed. Cas. No. 12,391. In the présent 
case, however, the Underv^'ood machine has not been made simply as 
an experiment, but has been used for profit, that is, for the purpose 
of selling the patent. The défendant, besides making a contract by 
which he gave a 60-days option to James A. Bryan, an original co- 
defendant, to purchase, has taken his machine to St. Louis, and 
assisted in organizing a company in that city for manufacturing 
cigarettes under his patent. A bill will lie for an injunction upon 
well-grounded proof of the intention to violate the patent right. 
Sherman v. Nutt, 35 Fed. 149. As for the alleged license, it is 
not contended that any consent was given to any commercial 
use of the machine. The utmost of defendant's claim is that the 
plaintiff permitted the Glamorgan Company, of Lynchburg, Va., 
to build his machine. It seems that this company, which manu- 
factured the Bonsack machines, was under contract not to con- 
struct any other cigarette machine any part of which was sub- 
stantially covered by the Bonsack patents. Apprehensive of some 
trouble with the Bonsack Company, McWane, superintendent of 
the Glamorgan Company, submitted the matter of building Un- 
derwood's machine to Mr. Krise, secretary and treasurer of the 
Bonsack Company. Krise told him to go ahead, and said that 
when the machine was put upon the market his company would 
look into the matter of infringement; that whether it was an in- 
fringement could only be finally settled by a court. We do not 
see anything in this that estops the plaintiff from maintaining 
its suit. We attach no importance to the alleged opinion of Mr. 
Argobite that the Underwood machine was not an infringement 
of the Bonsack patents. Mr. Argobite had no authority from the 
Bonsack Company to speak for it on any such question, and his 
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opinion is clearly incompétent. The Hook patent expired in 1893, 
but the X^nderwood machine was built during its life. 

Lét a decree be entered for the orator that the second claim of 
the Hook patent was valid, and that the thirteenth claim of the 
Emery patent is valid; that they hâve been infringed; and for 
an injunction against further infringement of the said claim of the 
Emery patent, and for an accounting with respect to the infringe- 
ment of the second claim of the Hook patent and the thirteenth 
claim of the Emery patent 

SIMONTON, Circuit Judge. I concur in the conclusion reached 
by my Brother SEYMOUE. At the hearing it was distinctly ad- 
mitted that the question of infringement would not be denied, but 
the défendant pressed upon the court that this was not a case for 
damages. He contended that the Underwood machine was wholly 
expérimental, made with the knowledge and consent of the com- 
plainant, and with no view to practical opération. This conten- 
tion has been contradicted by the fact that Underwood has con- 
tracted to sell his supposed invention to Dula & Drummond, trus- 
tées. 



MAÏTHEWS & WILLARD MANUF'G CO. v. TRENÏON LAMP CO. et al. 
(Circuit Court, D. New Jersey. March 24, 1896.) 

1. Parties in Equity— Patent Infringement Suit. 

In a suit against a corporation for infringement of a patent, officers of 
the Company, who are mère employés, receiving a fixed salary, in no wise 
dépendent upon the sale of the alleged infringing article, and who hâve 
not personally been guilty of infringement, are neither necessary nor 
proper parties défendant. 

3. Design Patents — Who Entitled to. 

Under Rev. St. § 4929, which authorized the issuance of a àesigu patent 
to any person who, "by his own industry, genius, efforts, and expense, has 
Invented," etc., the use of the word "expense" Is not limited to mère dis- 
Dursement of money, and does not prevent the granting of a patent to one 
wno invents a design while in the employ of another, especially where It 
aoes not appear that any "expense" was necessary in produciug the de- 
sign. 

3. Samb — Lamps. 

The Miller design patents. Nos. 22,422, 23,672, 23,673, and the Miller & 
Schmitz patent. No. 23,671, for designs for certain parts of lamps, held 
valid. 

Thèse were four suits in equity by the Matthews & Willard Man- 
ufacturing Company against the Trenton Lamp Company and others 
for alleged infringement of certain design patents for lamps. 

Charles L. Burdett and Lucien F. Burpee, for complainant. 
Francis C. Lowthorp, for défendants. 

GREEN, District Judge. There are pending four suits between 
the parties complainant and défendant, which relate to, and charge 
the infringement of, certain patented designs for lamps, or parts of 
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iamps. Upon the argument they were treated as one controversy, 
iind properly so; for, while the several distinct designs are for spé- 
cifie and separate parts of a lamp, it is perfectly feasible to ar- 
range in any one lamp at least two of the designs (if not more), and 
tlie sale of a single lamp, so prepared, may involve the infringement 
«f the designs in question. The letters patent involved in this liti- 
gation are four in number, and are as follows: (1) No. 22,422. dated 
May 9, 1893, for design for lamp-fount holders. (2) No. 23,671, 
dated October 2, 1894, for design for lamp-fount holders. (3) No. 
23,672, dated October 2, 1894, for design for bases for Iamps. (4) 
No. 23,673, dated October 2, 1894, for design for bases for Iamps. 
Patents No. 22,422, No. 23,672, and No. 23,673 were granted to John 
0. Miller, assigner to the Matthews & Willard Manufacturing Gom- 
pany of Waterbury, Conn.; and patent No. 23,671 was granted to 
John C. Miller and Edward Schmitz, assignors to said the Matthews 
& Willard Manufacturing Companj', the coniplainant herein. 

The bills of complaint are in the usual and orderly form. They 
allège that the patentées were, respectively, the flrst and original 
inventors and producers of the designs in question ; that letters pat- 
ent for said designs were duly granted and issued, and were duly 
assigned to the complainant; that the designs were popular, and the 
Iamps embodying them in great demand, and that they were, re- 
spectively, of great value to the complainant; that said designs were 
duly stamped with the word "Patented," in accordance with the 
provisions of the statute; that the public generally hâve acquiesced 
in and respected the rights of the complainant thereto, except the 
défendants, who hâve, to the great damage of the complainant, in- 
fringed the letters patent by manufacturing, producing, and selling 
Iamps embodying the several designs in question, and that, too, after 
notice had been given them of the alleged infringement. 

The défendants hâve answered fully, and hâve set up the follow- 
ing défenses: First. Misjoinder of défendants. Second. Invalidity 
of the several patents sued on, by reason of want of jurisdiction of 
the commissioner of patents to grant the same. Third. Estoppel up- 
on the complainant to sue the défendants for infringement of tlie 
several patents by reason of an implied license granted to the de- 
fendants under each of the said patents. Fourth. That the complain- 
ant is not entitled to recover damages or profits from any of the 
défendants by reason of the complainant's failure to properly mark 
the patented articles made and sold by the complainant under said 
letters patent respectively. Fifth. Noninfringement. 

So far as the third and fourth défenses are concerned, it is sufft- 
cient to say that they are not justifled by the évidence in the cause. 
On the contrary, the great weight of the testimony is against both. 
But one witness was produced by the défendants to prove a license. 
Tt is not necessary to analyze his statements in relation thereto. 
They are far from satisfactory. By his own admissions the implied 
license which he seeks to prove was wholly based upon a conversa- 
tion with a sales agent of the complainant, who had no authority 
to license others to make the designs in question, and whose words, 
if they are correctly reported by this witness, convey not the slight- 
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est permission or grant of right to make such designs. Nothing oc- 
curred at the interview of which this witness testifies, accepting his 
statement as correct, which affords the least ground upon which to 
base an implied license to the défendants from the complainant to 
manufacture thèse patented designs. Besides, this witness is broadly 
contradicted by other witnesses who were présent at the interview, 
and heard ail the conversation between him and the sales agent; 
and, weighing thèse contradictory statements, it is not possible to 
sustain this défense. 

Nor can the défense fourthly above pleaded avail the défendants. 
The évidence is quite satisfactory that upon thèse designs was placed 
a label bearing the word "Patented," as required by the statute. 
The négative testimony of the one witness who declared that he 
"had handled a good many hundred dollars' worth of thèse goods 
[lamps], and had never seen one marked yet," cannot be permitted 
to outweigh the positive testimony of four witnesses to the effect 
that after the granting of the letters patent ail designs protected 
thereby were duly stamped or labeled "Patented." 

The flfth défense, of noninfringement, is practically abandoned. 
The proofs of infringement are so ample and satisfactory that the 
counsel for défendants, in his brief, is forced to admit "there is no 
question that the défendant, the Trenton Lamp Company, made and 
sold articles embodying the designs shown and claimed in each of 
the patents in suit. They were precisely similar in configuration 
and appearance." And in this statement is tersely summed up the 
testimony. 

Only two of the défendants can avail themselves of the ârst dé- 
fense, and as to them it seems to be properly interposed. The bill 
charges Francis W. Rockhill and Barclay L. Stokes with infringe- 
ment of the letters patent, and the same decree is prayed against 
them as against the principal défendant, the Trenton Lamp Company. 
The answers filed distinctly aver that Francis W. Rockhill was for- 
merly secretary of the défendant corporation, but that he never was 
a stockholder nor a director therein, nor derived any profit from his 
connection therewith, excepting his regular stated salary, and that 
he had no direction or control whatsoever of its affaira, excepting 
as a subordinate officer, and no authority to concern himself with the 
making, using, or vending of the alleged infringing articles. The 
ansAvers also show that the said défendant Barclay L. Stokes is and 
has been the treasurer of the said défendant company, and is and 
has been a stockholder and director therein, but has at no time had 
any direction or control of the making, using, or vending of the al- 
leged infringing articles, or any colorable imitation thereof, and had 
no knowledge whatsoever in the premises. The same benefit of this 
défense, raised thus by the answers, is prayed as if the same had 
been set up by plea. The testimony of the witness John W. Wilkes 
proves the statements contained in the answers in this behalf. 
Thèse averments and this testimony are not impeached or contro- 
verted, and full crédit must be given to them. 

The principles of equity pleading require that ail parties interested 
in the subject-matter or issue of the suit, and who must necessarily 
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be affected by the decree, must be made parties thereto. But it is 
quite certain that neither of the défendants Rockhill nor Stolces hâve 
a scintilla of interest in this controversy or its final outcome. They 
are simply employés of the défendant company, receiving in return 
for their services fixed salaries, in no wise dépendent upon the sales 
of the infringing lamps. They do not appear to be interested in the 
infr ingénient of which their employer bas been guilty, nor bave they 
personally been guilty of infringement themselves. Under such cir- 
cumstances they cannot be held responsible in thèse actions. The 
safer rule to be applied in the making of officers, agents, and em- 
ployés of a corporation parties défendant in a suit in equity to re- 
strain infringement of letters patent is that every agent w^ho per- 
forms acts of infringement, and ail stockholders, directors, and other 
officers, "who, in the prosecution of the business of the défendant cor- 
poration, authorize them, are personally responsible to the patentée 
complainant; other wise they are neither necessary nor proper par- 
ties. It f ollows that as to thèse two défendants, Rockhill and Stokes, 
the bill must be dismissed. 

The last défense to be considered is certainly a novel one. As 
stated in the answer, it is as f ollows : 

"And thèse défendants further say that the said letters patent are invalid, 
beeause the said design for lamp-t'ouut holders which is the subject-matter 
thereof was not produced by the said John C. Miller at his own expense, as 
well as by hls own genius and etïort, as is, by the statute in such case made 
and provided, required." 

And under this averment the défendants contend that by the law 
the applicant for a design patent can only lawfully receive letters 
patent, when he has invented and produced the design sought to be 
patented "by his own genius, efforts, industry, and expense" (Rev. 
St. § 4929); and that in the cases now under considération the ap- 
plicant did not invent and produce the patented designs at his own 
expense. To maintain this proposition, the counsel for défendants 
has delivered an argument which is undoubtedly very acute, but 
scarcely accurate. That it may be the more plausible, and that it 
may to some extent be based upon fact, he limits the word "expense" 
to mère "pecuniary expense," and he proves by the cross-examination 
of the patentée that he did not expend any money in the produc- 
tion of thèse designs; that in fact the patentée was employed, at a 
regular salary, by the complainant as a "designer" in brass, and it 
was in the course of his regular employment, and during the ûxed 
and regular hours of work, that he invented and produced the de- 
signs. And the insistment is that the designs were really produced 
at the expense of the complainant. This can hardly be assented to. 
No authority can be found to compel the limitation of the word "ex- 
pense," in the construction of this statute, to the "expenditure of 
money." It may, indeed, be defined as a "disbursement of money," 
but it is as well "the employment and consumption of time and 
labor." Cent. Dict. tit. "Expense." This statute, then, has made 
use of a word, in its expression, which bears rightfully two mean- 
ings. Which should be accepted as the more proper? Certainly 
that which common sensé and good faith will approve; for the ob- 
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ject in construing a statute must always be, not to bend and twist 
and shape the text until it is forced into apparent harmony with 
some doubtful claim, or into the mold of a preconceived idea, but 
simply and solely to discover, disclose, and flx the true sensé, what- 
ever that may be. And in judging of and in weighing proposed con- 
structions of statutes it is a leading principle that every interpré- 
tation which leads to an absurdity must be rejected. Now, the pur- 
pose of the statute in question was to secure to those who should in- 
vent and produce a new and original design a monopoly in the design 
for a certain number of years. It was practically the offering of a 
prize to inventive genius. It was directed to, and included within 
its terms, everybody, without regard to nationality, résidence, or con- 
dition in lif e. The learned and the illiterate, the strong and healthy, 
the weak and the invalid, the rich and the poor, each would be re- 
warded under the statute if inventive genius were found in the de- 
sign created. This being the admitted object, it must be assumed 
that the législative power which made the enactment selected and 
used such terms, phrases, and words as would surely and certainly 
accomplish the desired resuit. Yet, if the construction contended 
for by the counsel for défendants prevails, it seems that the statute 
would fall far short of its purpose, and would whoUy fail to offer 
any reward to eue class of inventors, who, in préférence perhaps to 
ail others, should hâve been the beneflciaries under its bountiful pro- 
visions; for if the word "expense" is to be limited in its meaning 
to the "disbursement of money" which belongs to the inventer and 
would-be patentée, then he who has not the means — the money — ^to 
disburse in the realization of his mental conception of a design would 
be forever barred from obtaining the fruits of his inventive genius 
and aesthetic taste, though the design he had conceived were never 
so novel, never so pleasing, never so beautiful. Clearly, such a con- 
struction of this statute would be an absurdity, and ought not to 
obtain. 

It might be said with référence to the question now under consid- 
ération that, even if the construction of the défendants touching the 
statute was sound, it could not avail them in thèse actions. Prima 
facie, the letters patent are évidence that ail the requirements of 
the statute hâve been fully complied with; and if it be true that the 
patentée has been at no pecuniary expenditure in realizing his con- 
ception of the designs, it simply foUows that there was no such ex- 
penditure demanded by the circumstances. The défendants do not 
show that any expenditure of money became necessary from the 
first conception of the designs in the brain of the inventer, until 
the application was made for the letters patent; and if no "expense" 
was necessary, no "expense" was to be looked for. In such case the 
argument against the validity of the letters patent based upon the 
failure of the inventor to expend money, personally, in producing a 
physical représentation or model of the design falls, as it has no 
support from the facts. 

As was said before, this défense is a novel one. Although ail the 
acts touching design patents hâve employed the words now under 
considération practically since the act of 1842, yet the question de- 
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bated seems to be mooted now for the flrst timc. A very thorough 
search bas failed to reveal a single reported case in which the at- 
tention of tke court lias been called to this word "expense." The other 
words, however, which appear in the context hâve, at times, received 
construction. Thèse words, as has been stated, are, "any person, who 
by his own industry, genius, efforts, and expense, has invented," etc. 
In the case of Sparkman v. Higgins, 1 Blatchf. 205, Fed. Cas. No. 
13,208, it appeared that one Kelsey claimed to be the original in- 
venter of a certain pattern (or design) to be printed upon cotton 
goods. The défendants were enjoined from infringing by a pre- 
liminary injunction. The défendants moved upon affldavits to dis- 
solve the injunction. By the affldavits it was shown that Kelsey, the 
alleged inventer, did not make the design or pattern personally, but 
employed one Berry to make it from suggestions which he made to 
him, and the insistment was that Berry was the real inventer, under 
the statute. But Judge Betts retained the injunction. He said: 

"To constitute an invention, it is not necessary that lie should hâve the 
manual skill and dexterity to make drafts. If the ideas are fumished by him 
for producing the resuit arrived at, he is entitled to avall himself of the 
mechanical skill of others to carry out practically his contrivance." 

The same principle obtained in Streat v. White, 35 Fed. 426, re- 
ported in Fent. Pat. 125. In this case the letters patent were for a 
design for textile fabrics, the leading feature of which was stripes 
of a solid block of color, parallel to and alternating with stripes 
which were crossed at right angles by alternate dark and light Unes 
blended into each other by shading, and which was intended to be 
an imitation in printed cloth of the woven fabric commonly called 
"seersucker." A bill being fiiled to restrain an alleged infringer, it 
appeared that, though the patentée conceived the idea of the in- 
vention which had been previously attempted by others, the actual 
invention of successfully producing the imitation by blending to- 
gether the cross Unes by shading, which was alone novel, was en- 
tirely the work of the engraver of the design at the factory where 
made. Judge Shipman held that the letters patent were void, but 
said, in effect, that if the patentée had conceived the idea of the 
blending together of the cross Unes by shading, though he did not 
actually do the work, the patent would hâve been sustained. 

It seems perfectly fair to argue from thèse cases that if the in- 
dustry and efforts expended in the production of a design need not 
be the personal industry or the personal efforts of the patentée, then 
the expense alluded to need not be a personal expense of the in- 
venter. It is the conception of a design as the resuit ef inventive 
genius which characterizes the inventer. The realization of that 
conception may be brought about by any means which the inventer 
may fairly control or obtain. There must be a decree for the com- 
plainant. 
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PALMER PNEUJIAïIC TIRE CO. v. NEWTON RUBBER WORKS (three 

cases). 

(Circuit Court, D. West Virginia. Marcli 14, 1890.) 
Nos. 415^17. 

1. Patent Inphinobment Suits— Preliminary Injunctioks. 

It is now settled that a patent alone does net create a sufflciently stroug, 
presumption of its own validity to justify the grantiug of a prelimliiary In- 
junction. Tliere must be either a prier adjudication sustaining tlie patent, 
or a continuous public acquiescence, creating a stroug presumption of its 
validity, or It must hâve withstood a contest by interterence in tlie patent 
office. 

2. Same— Phoof of Acquiescence. 

Wliere public acquiescence is not alleged in the bill, it is insufïicient to 
aver universal acquiescence, by mère gênerai statements in tlie atildavits 
flled by complainant; and when such évidence is met by a number of wit- 
nesses, giving names, dates, and places, who testify that, for nearly two 
years before the suit, several nianufacturers, including complainant's prin- 
cipal competitors, hâve been maliing and selling goods similar in ail ma- 
terial respects to those of the patent, a preliniinary injunction must be 
denied. 

Tliese were three suits bj' the Palmer Pneumatic Tire Company 
against the Newton Eiibber Works for alleged infringement of three 
patents. Complainant has moved for a preliminary injunction. 

Dyrenforth & Dyrenforth, for complainant. 

Léonard E. Curtis and Parker W. Page, for défendant. 

GOFP, Circuit Judge. The Palmer Pneumatic Tire Company, a 
corporation organized and existing under and by virtue of the laws 
of the state of Illinois, on the 2d day of November, 1895, instituted 
three separate suits in equity against the Newton Rubber Works, a 
corporation organized and existing under and by virtue of the laws 
of the state of West Virginia, and said suits are now pending in the 
circuit court of the United States for the district of West Virginia. 
It is claimed in the bills that the complainant is the owner of three 
certain letters patent of the United States, to wit. No. 48!),714, No. 
41)3,220, and No. 532,902, issued, respectively, on the lOth day of 
January, 1893, the 7th day of March, 1893, and the 22d day of Janu- 
ary, 1895, to one John F. Palmer, and by him duly assigned to said 
Palmer Pneumatic Tire Company. The flrst of said letters patent 
relates to a "new and useful improvement in bicycle and other tub- 
ing"; the second, to "a new and useful improvement in fabric"; and 
the third, to "a new and useful improvement in textile fabric for tub- 
ing envelopes." The bills allège that the complainant has invested 
large sums of money in manufaeturing, introducing, and securing the 
sale of said patented articles, and that thereby they hâve become 
known and in gênerai use throughout the United States; that the 
défendant, since the granting of the said letters patent, in infringe- 
ment of the same, and in violation of the complainant's exclusive 
rights thereunder, has made, used, and sold the said articles and im- 
provements described and claimed in said letters patent; and that 
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défendant persista in so doing, to the great and irréparable loss and 
damage of tlie complainant. The relief asked is that défendant be 
restrained from further infringing said patents, for an accounting, 
and for damages. The cases are now before the court on motions 
made by the complainant for preliminary injunctions. 

It must be conceded that the mère patent itself is an unsatisfactory 
foundation on which to base a preliminary injunction. The rule is 
now well established that the patent alone does not croate a suffl- 
-ciently strong presumption as to its own validity to justify a court in 
granting a preliminary injunction. It must be established either by 
prior adjudication, or a strong presumption of its validity must exist 
becanse of continuons public acquiescence, or it must hâve success- 
fully withstood an action by interférence in the patent office. White 
V. Manuf acturing Co., 3 Fed. 161 ; De Ver Warner v. Bassett, 7 Fed. 
468; Steam Gauge & Lantern Co. v. Miller, 8 Fed. 314; Bradlev 
& Hubbard Manuf g Co. v. Charles Parker Co., 17 Fed, 240; Edward 
Barr Co. v. New York & N. H. Automatic Sprinkler Co., 32 Fed. 79; 
Dickerson v. Machine Co., 35 Fed. 143; Standard Elevator Co. v. 
Crâne Elevator Co., 6 C. C. A. 100, 56 Fed. 718; Machine Co. v. 
Williams, 2 Fish. Pat. Cas. 135, Fed. Cas. No. 5,847; Toppan v. Bank- 
Note Co., 2 Fish. Pat. Cas. 195, Fed. Cas. No. 14,100; Mowrv v. Eail- 
way Co., 10 Blatchf. 89, Fed. Cas. No. 9,893; George Ertel Co. v. 
Stahl, 13 C. C. A. 31, 65 Fed. 519. 

It is admitted that neither one of the patents in question bas 
ever been in litigation; so that there is no adjudication as to their 
validity. Then, lias the complainant alleged or shown any cir- 
cumstances in the nature of an estoppel precluding the défendant 
from denying the validity of the patents, or either of them? The 
insistence of the complainant on tins point is that the validity of 
its patents has been established by public acquiescence. In nei- 
ther one of the bills has public acquiescence been alleged, although, 
by gênerai statements in affidavits filed by complainant, universal 
acquiescence in the validity of its patents is clairaed. This is 
not sufûcient. Edward Barr Co. v. New York & N. H. Automatic 
Sprinkler Co., 32 Fed. 79; Hurlburt v. Carter & Co., 39 Fed. 802; 
Johnson v. Aldrich, 40 Fed. 675; George Ertel Co. v. Stahl, 13 
C. C. A. 29, 65 Fed. 517; Orr v. Littlefleld, 1 Woodb. & M. 13, Fed. 
Cas. No. 10,590; Toppan v. Bank-Note Co., 4 Blatchf. 509, Fed. 
Cas. No. 14,100; Guidet v. Palmer, 10 Blatchf. 217, Fed. Cas. No. 
5,859. In reply to this, the défendant shows by a number of wit- 
nesses, who give names, dates, and places, that, for nearly two 
years before thèse suits were instituted, several différent manu- 
facturers in this country, including the principal competitors of 
the complainant, hâve been extensively engaged in the making 
and selling of bicycle tires which, in the judgment of said wit- 
nesses, are substantially similar in ail material respects witli 
those made by the complainant under the patents in controversy. 
A careful considération of ail the affidavits filed forces the con- 
clusion that thei'e has been no such public acquiescence in the 
validity of either one of the patents in suit as will justify the 
court in awai'ding a preliminary injunction against the défendant. 
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It also appears from the answers flled by défendant, as well 
as by aflAdavits used by it on the hearing of thèse motions, that 
the validity of the patents is seriously contested. It is évident 
that this is one of the important, intricate, and disputed questions 
of fact involved in thèse suits, and that it should corne up for 
détermination after the parties hâve had ample time to properly 
présent it, by full and orderly proof, and this also, in my opinion, 
renders it improper, in this controversy at least, to resort to the 
exercise of the extraordinary writ asked for. Parker v. Sears, 
1 Fish. Pat. Cas. 93, Fed. Cas. No. 10,748; Machine Co. y. Adams, 
Fed. Cas. No. 752; Cross v. Livermore, 9 Fed. 607; Goodyear v. 
Dunbar, 1 Fish. Pat. Cas. 472, Fed. Cas. No. 5,570; Fish v. Machine 
Co., 12 Fed. 495; American Nicholson Pavement Co. v. City of 
Elizabeth, 4 Fish. Pat. Cas. 189, Fed. Cas. No. 312; Goebel v. 
Supply Co., 55 Fed. 828; Page v. Buckley, 67 Fed. 142; Bowers 
V. Bridge Co., 69 Fed. 640; Brown v. Hinkley, 6 Fish. Pat. Cas. 
370, Fed. Cas. No. 2,012; Hockholzer v. Eager, 2 Sawy. 301, Fed. 
Cas. No. 6,556; Spring y. Machine Co., 4 Ban. & A. 427, Fed. Cas. 
No. 13,258. 

There having been no adjudication establishing either one of 
the patents in controversy, and finding as the court does on the ques- 
tion of rpublic acquiescence, it foUows that other matters referred 
to by counsel in argument need net now be passed upon. Tlie 
preliminary injunctions asked for by the complainant are refused. 
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SANDERSON et al. v. THE CITY OH^ TOLEDO. 

(District Court, N. D. Ohio, W. D. March 24, 1896.) 

No. 211. 

1. Admiralty JuRiscrcTiON— Lakbs and Rivers— Trial by Jury. 

In the act of 1845, purporting to extend the admiralty jurisdiction of the 
fédéral courts over the iuterlor lakes and rlvers, the provision, now em- 
bodied In Rev. St. § 560, savlng to the parties a rlght to demand a jury trial 
of issues of fact in certain cases, is inoperative to do more than make the 
verdict advisory, and does not change the powers of the admiralty judge, 
who is still responslble for the decree rendered. 

3. Samk. 

The statute, by its terms, does not apply to controversies arising In re- 
spect to a vessel plying between ports in the same judicial district, and not 
engaged in commerce and navigation between places in différent states. 

This was a libel in rem by Ida Sanderson and others against the 
steamer City of Toledo. The cause was heard on libelants' motion 
to submit the issues to a jury for trial. 

Scribner, Waite & Wachenheimer, for libelants. 

John C. Shaw and Swayne, Hays & Tyler, for respondent. 

EICKS, District Judge. This case is now before the court upon 
a motion of the libelant demanding the right to submit the issues 
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made by the pleadings to a jury for trial and verdict. They make 
this demand under section 566 of the Revised Statiites, which reads 
as f ollows : 

"In causes of admiralty and maritime jurisdiction relating to any matter of 
contract or tort arising upon or conceming any vessel ot" twenty tons burden 
or upward, enrolled and licensed for the coasting trade, and at the time eni- 
ployed in the business of commerce and navigation between places in différent 
States and terrltorles upon the lakes and navigable waters Connecting the lakes, 
the trial of issues of fact shall be by jury when either party requires it." 

This motion is resisted by the respondent upon the claim that this 
section of the Revised Statutes is unconstitutional and void, in that 
it undertakes to restrict the right of the district court to try admi- 
ralty cases under the rules and practice known to the admiralty 
courts at the time the constitution of the United States was framed. 
Section 2 of article 3 of the constitution of the United States says 
the judicial power shall extend "to ail cases of admiralty and mari- 
time jurisdiction." Paragraph 8 of section 563 of the Revised Stat- 
utes defines the jurisdiction of the district courts of the United 
states as f ollows : 

"Of ail civil causes of admiralty and maritime jurisdiction; saving to suitors 
in ail cases the right of a common law remedy, where the commou law is com- 
pétent to give it; and of ail seizures on land and on waters not within admiral- 
ty and maritime jurisdiction. And such jurisdiction shall be exclusive, except 
in the partieular cases vphere jurisdiction of such causes and seizures is given 
to the circuit courts." 

For some years there was a diversity of opinion between the courts 
of the United StateL as to whether the extent of the jurisdiction 
conferred by the constitution "to ail cases of admiralty and mari- 
time jurisdiction" was to be limited; one party conteuding that it 
was to be interpreted by what were cases of admiralty jurisdiction 
in England when the constitution was adopted, and the other party 
contending that it was to be as broad as the jurisdiction conferred 
upon the admiralty courts as they existed in the colonies and states 
prier to the adoption of the constitution. The extent and exact 
nature of this jurisdiction was well known to the authors of the con- 
stitution when that instrument was framed. There had been im- 
portant controversies between the différent states as to the extent 
and nature of the jurisdiction of their respective admiralty courts; 
and the want of an harmonious and unif orm System of administering 
the admiralty laws was greatly felt, and one of the chief arguments 
in favor of the adoption of our présent constitution. The inability 
of the confédération preceding our présent Union of states to recon- 
cile thèse conflicts in the jurisdictions of the several states had been 
made so apparent by one or two cases which attracted the attention 
of ail the people of the différent states that it was the purpose of the 
authors of the constitution to vest in the fédéral courts of the new 
government ample power to cure ail thèse noterions conceded de- 
fects. The chief and most important business of the states border- 
ing on the Atlantic Océan, the Grulf of Mexico, and tide waters, was 
commerce between foreign governments and between the states. 
The most important questions in litigation between the citizens of 
the différent states, and between American citizens and aliens, 
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gi-ew out of business connected with this international and interstate 
commerce. The litigation, therefore, in the district courts of the 
United States, in their early history, growing out of the jurisdiction 
in admiralty, was the most important then known to litigants and 
jurists. The earlj décisions of thèse courts conflned the jurisdiction 
of the admiralty courts to caSes arising upon the océan, or upon 
waters having the ebb and âow of the océan tide. As the country 
grew, and the territory bordering upon the great internai lakes and 
navigable rivers of the United States became prospérons and popu- 
lous, the necessity for extending this admiralty jurisdiction of the 
fédéral courts to thèse fresh-water navigable bodies became ap- 
parent. 

Assuming that the earlie;r décisions of the fédéral courts upon this 
subject were correct, and that their jurisdiction did not extend be- 
yond tide waters, the congress of the United States, in 1843, passed 
an act extending the admiralty jurisdiction over the lakes, and the 
rivers Connecting them, and the navigable streams within the United 
States. Knowing the jealousy with which the people of the United 
States guarded their riglit to a trial to jury, the congress in this 
act, assuming that cases arising upon the lakes were cognizable only 
in the common-law courts, and were consequently friable by jury 
under the constitution, saved to the parties the right of trial by jury. 
It will be noticed that this was not a grant of a new right, but the 
saving of one already supposed to exist to litigants in such cases 
within that territory. But subséquent to this act the suprême court 
of the United States, in The Genesee Chief, 12 How. 443, decided 
that the admiralty jurisdiction of the courts in this country was not 
limited to tide water; but, on the contrary, that by force of the con- 
stitution and the act of 1789, it extended to the lakes and the navi- 
gable waters Connecting the same. From this it followed that at 
the time of the passage of the act of 1845 the very cases provided 
for by it, and as to which it assumed to confer jurisdiction upon the 
admiralty courts as a new jurisdiction, were already cognizable in 
those courts, and hence that the constitutional provision guarantying 
the right of trial by jury in suits at common law had no application 
to those cases. 

The suprême court of the United States, in a later case of Waring 
V. Clarke, 5 How. 441, decided that : 

"The grant In the constitution extending the judicial powers 'to ail cases of 
admiralty and maritime Jurisdiction,' is neither to be limited to, nor to be in- 
terpreted by, what were cases of admiralty jurisdiction in England wlien the 
constitution was adopted by the states of the Union. Admiralty Jurisdiction 
in the courts of the United States is not taken away because the courts of com- 
mon law may hâve concurrent Jurisdiction in tlie case with the admiralty, nor 
is a trial by Jury any test of the admiralty Jurisdiction." 

In this case, which came up by appeal from the district court of 
the United States for the Eastern district of Louisiana, the question 
presented was whether that court had jurisdiction in admiralty in a 
case of collision which occurred on the Mississippi river, 160 miles 
above its mouth, within the body of a county wholly within the state 
of Louisiana. In the opinion of the court it is stated that two 
j^rounds were taken to maintain that position, as follows: 
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"(1) That the grant in the constitution of 'ail cases of admiïalty and maritime 
jurisdlction' was limited to what were cases of admiralty and maritime juris- 
diction in Bngland when our Revolutionary War began, or wlien tiie constitu- 
tion was adopted, and tliat a collision between sliips within tlie ebb and flow of 
the tide, infi-a corpus comitatus, was not one of tliem. (2) ïliat the distingulsh- 
ing limitation of admiralty jurisdlction and décisive test agaln&t it in England 
and in the United States, except in the cases allowed in England, was the 
competency of a court of common law to give a remedy in a given case in a 
trial by jury. And as auxiliary to this ground it was urged tliat the clause in 
the ninth section of the judiclary act of 1789, 'saving to suitors in ali cases the 
right of a common-law remedy where the common law is compétent to give it,' 
took away such cases from the admiralty jurisdiction of the courts of the 
United States." 

The opinion of tlie majority of the court in that case was deliv- 
ered by Mr. Justice Wayne, and in his exhaustive and very learned 
opinion he shows that when the f ramers of the constitution vested in 
the courts of the United States jurisdiction to try ail cases of ad- 
miralty tliey meant to vest those courts with the jurisdiction ac- 
cording to the practice and principles of admiralty as distiuguished 
and known in the admiralty courts then in existence in the several 
States framing and adopting that instrument. In the case of War- 
ing V. Clarke it was contended that the limit of this jurisdiction was 
the practice and principles as recognized and enforced by the English 
courts of admiralty. They contended, further, as évidence of this, 
that the congress of the United States, in extending the jurisdiction 
in admiralty over the lakes and the navigable waters Connecting the 
same, saved to litigants the right of trial by jury, — a right which was 
wrested from the admiralty courts of England by the law courts in a 
long and bitter struggle, the story of which is familiar to every 
lawyer who has ever read the history of the mother country. In 
this case of Waring v. Clarke the chief objection urged by the three 
dissenting justices against the opinion of the majority of the court 
extending the jurisdiction of the district court of Louisiana to the 
case of collision on tiie Mississippi river, within the state of Louisiana, 
was that by such a holding it would extend the admiralty jurisdic- 
tion to cases of tort and contract within the body of a couuty of one 
of the States of the Union without the right to a trial to a jury. Mr. 
Justice Woodbury, who delivered the chief dissenting opinion in 
that case, argued against conferring the jurisdiction of the court in 
such a case, because, he said : 

"If the jurisdiction was defeated, it would secure tlie highly-prized trial by 
jury, rather than by a single judge, for everything happening where a jury 
could be had from the vicinage of the occurrence within a county, and because 
it secured a décision on their rlghts by the highly-prized common law, in- 
herited from their fathers, rather than by the civil law, or any other foreign 
code, attempted to be forced upon the commons and barons by Norman con- 
querors or their partisans." 

So in that case, after full considération, the majority of the court 
held, as before stated, that the grant of admiralty jurisdiction was 
not to be interpreted by what were cases of admiralty jurisdiction in 
England when the constitution was adopted. The character of the 
cases arising in the admiralty courts was such as to require speedy 
and prompt décisions on the part of the court, as in most cases the 
litigation concerned vessels or contracts arising ont of navigation 
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where a speedy décision was necessary for the best interests of ail 
concerned. The practice and procédure was therefore framed to 
secure tlie most expéditions and satisfactory disposition of ail such 
controversies. Questions of fact were to be decided either by the 
admiralty judge, or by a commissioner appointed by Mm for that 
purpose, whose proceedings and flndings were entirely witliin his 
control. To submit issues of fact to a trial to a jury under the 
principles and procédure of the common law would hâve involved 
great delay, expansé, and embarrassment. If the flnding of a jury 
was unsatisfactory to an admiralty judge, he might set it aside; but 
a new trial by another jury would be necessarj^, and so on until a 
verdict was secured which met with his approval and was consistent 
with his judgment. For thèse reasons the practice in admiralty 
was to dispense with juries, and the issues of fact were to be tried 
by the court. Such was the practice of the admiralty courts in the 
States and colonies preceding the formation of our constitution, so 
that, when the constitution vested in the courts of the United States 
jurisdiction of ail cases of admiralty, it intended to invest those 
courts with the powers and practice known to the courts of admiralty 
at the time the constitution was framed. 

The constitution, in the same section and article, extended the 
judicial power of the United States to ail cases in law and equity. 
The suprême court of the United States (Kobinson v. Campbell, 3 
Wheat. 212) said: 

"The court therefore think that, to effectuate the powers of the législature, 
the remédies in the courts of the United States are to be at common law or In 
equity; not according to the practice of the state courts, but according to the 
principles of the common law and equity as distlngulshed and deûned in that 
country from which we dérive our knowledge of those principles." 

The suprême court of the United States bas repeatedly held that 
denying to parties litigant in the equity courts of the United States 
a trial to a jury on questions of fact did not thereby abridge the con- 
stitutional rights of the citizens ; that those courts had the right and 
power to pass upon questions of fact according to the practice and 
principles known to courts of equity in England at the time our con- 
stitution was framed; that wliile, in some cases, the chancellor had 
a right to summon a jury, and submit questions of fact to its décision, 
for the purpose of informing the conscience of the court, yet the flnd- 
ings of the jury were merely advisory, and in no sensé binding upon 
the chancellor. If parties in the equity courts of the United States 
are, therefore, not entitled to demand the trial to a jury upon ques- 
tions of fact, because inconsistent with the practice of courts of 
equity, and because it would be an abridgment of the chancellor's 
powers and rights, why does not the same rule apply to a court of 
admiralty? True, congress has not undertaken, so far as courts of 
equity are concerned, to pass a statute giving to either party demand- 
ing a trial by jury the right to bave such trial, as it has undertaken 
to do by the section now under considération as to courts of ad- 
miralty; but it is clear that, if congress nndertook to give such right 
of trial, and to make the flnding of a jury anything more than ad- 
visory to the chancellor, it would be held unconstitutional. For the 
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same reason it seems to me the section now under considération is 
imperative to do more than make such flnding advisory. As before 
stated, when conferred in the act of 1845, it was inserted as a saTing 
clause for the reasons before given. Judge Longyear, in the case 
of Gillet V. Tierce, 1 Brown, Adm. 533, Fed. Cas. No. 5,437, after 
reciting the history of the act of 1845, and showing why this saving 
clause was incorporated la that act, concluded that, in view of the 
décision of the suprême court in The Genesee Chief, congress never 
intended to apply this right to a trial to a jury to the admirai ty 
courts. Considering that act, he says: 

"If this were ail, I should hâve no difficulty in holding that the clause in 
question was inoperative, and of no effect, and that llbelant's motion to strike 
eut and deny the respondent's request for a jury trial ought, therefore, to be 
granted; but, in the late revision of the United States Statutes the revisers in 
congress, r)rcV:'.i)ly looking alone to the language used by the judge in accept- 
ing the clause In question from the effect of the décision of the suprême court 
in the case of The Eagle, hâve sought to retain it as an existing effectuai 
enactment, and as an expressed graut of cases specified in the act of 1845. 
* * * In the act of 1845 it was a mère saving of an erroneously supposed 
pre-existlng right; in the revision it is the expressed grant of a right not pre- 
vlously existing. * * * Being there, however, under the forms of législation 
it has become a law of the land, and as such it must be obeyed." 

I concur with Judge Longyear in the opinion that in incorporating 
this section 566 in the Kevised Statutes congress intended to confer 
upon suitors in admiralty a right to demand this trial to jury. But 
because, as before stated, such a right, if conferred without qualifi- 
cation, would be a curtailment or abridgment of the rights of the 
admiralty judge, I am of the opinion that the only effect the verdict 
of a jury after such a trial could hâve in an admiralty court would 
be as advisory to the court. This view of the effect of this act is 
conflrmed by the opinion of Mr. Justice Bradley in the case of Lee v. 
Thompson, Fed. Cas. No. 8,202. In that case a person cited to appear 
and show his title to property which it was claimed had been trans- 
ferred to one of the parties to the suit by fraudulent transfer, an- 
swered in response to the citation, and demanded a trial by jury. A 
jury was ordered, and the trial went on between the libelant and the 
person so cited, and a verdict was rendered against the latter. He 
thereupon excepted to the validity of this proceeding. Justice Brad- 
ley said: 

"It is undoubtedly true that a court of admiralty has no power to try causes 
by jury; but there is no reason why it should not, either on its own motion 
or at the désire of the parties, submit any question of fact to commissioners 
or référées for their opiniofi or ad vice; and the number of thèse commissioners 
may be twelve as well as any other number. But their décision, after ail, is 
not, like the verdict of a jury, conclusive upon the facts; an'd no bill of ex- 
ceptions can be entertained, and no writ of error can be brought to consider 
such exceptions. The matter must be finally submitted to the judgment of 
the court, and the court will not be concluded by the verdict, although It may 
be aided in coming to a conclusion." 

In support of this proposition Justice Bradley cites the case of 
Dunphy v. Kleinsmith, 11 Wall. 610. That case was properly an 
équitable proceeding, but the issue of fact was submitted to a jury 
under the supposition that the parties had a right to a jury trial. 
This, the court said, was wrong, in the foUowing language: 
v.73F.no.l — 15 
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"The case, being a chancery case, and being instituted as such, should bave 
been tried as a chancery case by the prooeeding known to courts of equlty. 
In those courts the judge or chancellor is responsible for the deeree. If he 
réfers ahy question of fact to a jury,— as he may do by a feigned Issue,— he Is 
still to bè satisfled in his own conscience that the flnding is correct; and the 
deeree must be made as the resuit of his own judgment, aided, it is true, by 
the flnding of the jury." 

The suprême court, in the case of The Eagle, 8 Wall. 20, hereinbe- 
fore referred to, substantially held that this act of 1845 was obsolète. 
The court say: 

"We must, therefore, regard it as obsolète, and of no effect, with the excep- 
tion of the clause whieh gives to either party the right of a trial by jury when 
requested, which is rather a mode of exercising a jurisdiction than any sub- 
stantial part of it." 

From thèse cases I reach the conclusion that the provision of 
the act of 1845 giving to either party the right to a trial by jury 
has not changea the powers of the admiralty judge, who is still 
responsible for whatever judgment is rendered in the admiralty pro- 
ceedings. Justice Bradley says the chancellor is responsible for the 
deeree in a chancery case. The court may refer the questions to a 
jury, whose verdict will be only advisory. 

ïhe averments in the libel, and the facts set forth in the affidavit 
filed in support of the application for a jury trial, do not bring the 
libelant in this case within the meaning of the act of 1845. It ap- 
pears from thèse averments that the City of Toledo is a vessel plying 
between ports within this judicial district, and not engaged in the 
business of commerce and navigation between places in différent 
states. The application for a trial to a jury is therefore denied. 



THE COLUMBIA. 

SHORT et al. v. THE COLUMBIA et al. 

(Circuit Court of Appeals, Ninth Circuit. February 10, 189G.) 

No. 172. 

1. Admikaltt— Limitation of Liabilitt^Appbal— Parties. 

When two or more parties, having distinct and several claims against the 
owners of a vessel, are brought into one prooeeding for the limitation of 
the shipowner's liability, or his exemption from liability, pursuant to Kev. 
St. §§ 4282-4290 and admiralty rules 54-57, the deeree in such proceeding, 
awarding différent sums to the différent claimants, is several as to them, 
and any of such claimants may appeal from such deeree, without making 
the others parties to the appeal, or notlfying them thereof. Mcivenna, 
Circuit JufJge, dissenting. 15 C. C. A. 91, 67 Feâ. 942, reversed. 

2. Samb — Tdg and Tow. 

When the owner of a barge which has no motive power undertakes to 
transport freight by means of the barge, such barge and a tug, belonging 
to the same owner, by which the motive power is supplled, become one 
vessel for the purposes of the voyage, and the owner is not entitled to 
limlt his liability, under Rev. St. §§ 4282-4290, for damages caused by the 
négligence of the crew of either craft, without surrenderlng both. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregoii. 
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This was a pétition by the Oregon Railway & Navigation Com- 
pany and the Oregon Short Line & Utah Northern Railway Com- 
pany for a limitation ot liability in respect to damages occasioned 
by the wrecking of the barge Columbia. Varions parties filed 
claims for damages, and the district court rendered a decree limit- 
ing the liability of the owners to the amount of flOO. From this 
decree some of the parties took an appeal, which, on May 6, 1895, 
on motion of the appellees, was dismissed. See 15 C. G. A. 91, 67 
Fed. 942. Afterwards a rehearing was granted, and the motion to 
dismiss has again been argued. 

Page, Eells & Wheeler and Andros & Frank, for appellants. 
W. W. Cotton, for appellees. 

Before McKENNA, GILBERT, and ROSS, Circuit Judges. 

ROSS, Circuit Judge. The motion to dismiss the appeal is flrst 
to be disposed of. The contention in support of this motion, which 
was sustained by this court on the former hearing of this cause, is 
based upon the theory that the decree entered in the court below is 
a joint decree, in which ail of the respondents there hâve a common 
interest, and that, as two of them, namely, William Eoyce and 
Anna C. Larson, did not join in the appeal, and no request was 
made of them to join therein, and no order of severance was made 
by the court below, and no notice of appeal was served on them, 
the appeal must be dismissed. 

By the amendatory act of congress of June 19, 1886 (24 Stat. 79, 
80), the provisions of what is commonly known as the "Limited Li- 
ability Act," originally enacted Mardi 3, 1851 (9 Stat. 635), and 
the provisions of which hâve been substantially incorporated into 
Rev. St. §§ 4282-4290, are made applicable to ail vessels used on 
lakes, rivers, or in inland navigation, including canal boats, barges, 
and lighters. Sections 4283 and 4284 of the Revised Statutes are 
as follows: 

"Sec. 4283. The liability of the owner of any vessel, for any embezzlement, 
loss, or destruction, by any person, of any property, goods, or merchandise, 
shipped or put on board of such vessel, or for any loss, damage, or injury by 
collision, or for any act, matter, or thing, lost (loss). damage, or forfeiture, 
done, occasioned, or incurred, without the privity, or knowledge of such owner 
or owners, shall in no case exceed the amount or value of the interest of such 
owner in such vessel, and her freight then pending. 

"See. 4284. Whenever any such embezzlement, loss or destruction is suffered 
by several freighters or owners of goods, wares, merchandise, or any property 
whatever, on the same voyage, and the whole value of the vessel, and her 
freight for the voyage, is not sufficient to make compensation to each of them, 
they shall receive compensation from the owner of the vebsel in proportion 
to their respective lasses; and for that purpose the freighters and (owner) 
(owners) of the property, and the owner of the vessel, or any of them, may 
take the appropriate proceedlngs in any court, for the purpose of apportioning 
the sum for which the owner of the vessel may be liable among the parties 
entitled thereto." 

To facilitate and further the proceedings authorized by the act 
of March 3, 1851, the suprême court promulgated certain supple- . 
mental rules of practice in admiralty, numbered, respectively, 54, 55, 
56, and 57, which are found in 13 Wall, xii., xiii., and the validity of 
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which has been judicially determined. Providence & N. Y. S. S. Co. 
V. Hill Manufg Co., 109 U. S. 578-590, 3 Sup. Ct. 379, 617; Nor- 
wich Co. T. Wright, 13 Wall. 104. Those rules provide, among 
other things, that owners of vessels, making suitable allégations for 
the purpose, shall be at liberty to contest their liability, or the lia- 
bility of the vessel, to pay any damages, as well as to show that, if 
liable, they are entitled to a limitation of liability. Rule 56 ; Provi- 
dence & N. Y. S. S. Co. V. Hill Manufg Co., supra. And that is what 
the petitioners in the court below sought to do. 

They commenced the proceedings by the flling in the district court 
for the district of Oregon of a pétition by the Oregon Eailway & 
Navigation Company and the Oregon Short Line & Utah Northern 
Eailway Company, which set forth, among other things, the owner- 
ship by the Oregon Eailway & Navigation Company of a certain 
barge known as the Columbia, used and operated upon the Columbia 
and Willamette rivers, and that the Oregon Short Line & Utah North- 
ern Eailway Company is engaged in operating steamboats and other 
vessels, and in owning and operating lighters and barges between 
Portland and Astoria, in the state of Oregon, and elsewhere, and dur- 
ing the times mentioned in the pétition was lessee, from the Oregon 
Eailway & Navigation Company, for a period of 99 years, from the Ist 
day of January, 1887, of the barge Columbia, and was at ail the times 
mentioned in the pétition operating that barge under the terms and 
provisions of the lease, and had the sole possession and control there- 
of ; that on or about October 21, 1892, the barge Columbia left Port- 
land with a cargo of wheat, for transportation to Astoria, the wheat 
being part of the cargo of the British ship Westgate, and destined 
to be transported by means of the barge Columbia and the ship West- 
gate from Portland, Or., to Liverpool, England; that the barge was 
seaworthy, and that the wheat was properly loaded thereon, and that 
ail went well until the barge, on the night of the 21st of October, 
1892, reached Astoria, at which point the barge intended to tie up 
alongside the dock of the Oregon Eailway & Navigation Company; 
that, lying in front of the dock, and floating nearly level with the 
water, and designed for the purpose of preventing ships from chaflng 
against the timbers of the dock, was a pontoon, consisting of 12x12- 
inch timbers, securely fastened together, and being 60 feet long, 1 
foot thick, and 4 feet wide; that the barge was towed by the steam- 
boat Ocklahama, and that the darkness of the night rendered it im- 
possible for the crew and captain in chai'ge of the Columbia to see the 
pontoon, and, in attempting to make a landing at the dock, the 
barge ran against the pontoon with suiHcient force to break the stem 
and forefoot of the barge, and to start her timbers to such an extent 
that she commenced leaking; that those in charge of the barge 
deemed it necessary and advisable to remove her intoshallower water, 
in order that the barge and her cargo might be more conveniently 
saved, and thereupon the barge was taken behind the dock, and 
placed alongside the rear portion thereof; that, after an examination 
had been made by the men in charge of the barge, it was found that 
she would probably float if the pumps were used, and thereupon the 
men in charge of her commenced using the pumps, and kept the leak 
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in contiol, so that the barge did not continue to make water faster 
tiian it was pumped out of her; that the cargo upon the barge was 
entirely loaded iipon her deck, as is customary and proper in vessels 
of her character, and that, at the time the pumps were working, no 
part of her cargo in the barge was injured in any manner, but that 
the cargo was injured in the manner afterwards stated; that the men 
in charge of the barge undertook to stop the leak by building a bulk- 
head, intending to place between the bulkhead and the bow of the 
barge sacks of wheat, for the purpose of stopping the leak; that, in 
order to aid in the work of building the bulkhead, three men, among 
others, entered the hold of the barge, namely, Marshal Short, the 
captain of the Ocklahama, William Boyce, a deck hand on the Ockla- 
hama, and one Gus Peterson, who was a deck hand either of the barge 
or of the Ocklahama; that the tide was at this time ebbing, and, 
while the men nanied were in the hold of the barge, the latter touched 
ground; that an examination was thereupon made by the men in 
charge of the barge as to her condition and position, and they there- 
upon concluded to continue the work of undertaking to stop the leak, 
believing that the barge would sink into the mud and remain upright; 
that, as the tide continued to flow the barge suddenly listed to one 
side, away from the dock, and partially turned over; that, as Short 
and Peterson undertook to escape from the hold of the barge, they 
were caught by the falling cargo, consisting of wheat in sacks, piled 
in tiers upon the deck of the barge, and were crushed and killed; that 
a large amount of the cargo was thrown into the water, and the barge 
subjected to such a severe strain that her house was carried away and 
her hull damaged; that Boyce claims to hâve been thrown down and 
injured as a resuit of the listing of the barge; that the accident hap- 
pened, and the loss, damage, injury, and destruction set forth were 
occasioned, done, and occurred without the fault, privity, or knowl- 
edge of the petitioners or either of them, and were due solely to the 
périls of the sea; that, nevertheless, the administrators of Short and 
of Peterson, and the firm of Balfour, Guthrie & Co., threaten to and 
will, unless restrained as prayed, commence actions against the peti- 
tioners, or one of them, to recover damages claimed to be suflEered 
by the accident; that on or about Xovember 15, 1892, Boyce com- 
menced an action in the circuit court of the state of Oregon for Mult- 
nomah county, against the petitioners, to recover damages in the sum 
of 115,000 for injuries alleged to hâve been suffered by him, which 
action is pending; that the claims so made by the persons mentioned, 
and each of them, are largely in excess of the value of the barge 
in the condition in which she was after the accident and damage on 
the 22d of October, 1892, when her voyage was completed ; that there 
was no f reight money due or owing to the barge or either of the peti- 
tioners on account of the transportation of the cargo of wheat, and 
that there was no f reight then pending in connection with the barge; 
that the petitioners, and each of them, désire to contest their lia- 
bllity for the loss, destruction, damage, and injury occasioned by the 
accident, and also to daim the beneflt of the limitation of liability 
provided by the acts of congress, and, to that end, désire an appraise- 
ment to be made and had of the amount or value of the interest of 
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each of said persons, and of the barge in the condition in which she 
was after the accident and damage on October 22, 1892, and of her 
freight then pending, and, for that purpose, petitioners asli that the 
barge be examined^ and her value ascertained, by a commissioner 
of the circuit court, or by such other means as the court shall direct. 
The pétition further alleged, among other things, that the barge 
was, at the time of the accident, under the sole and exclusive manage- 
ment, opération, and control of the Oregon Short Line & Utah North- 
ern Bailway Company, and that none of the men on board of the 
barge were offlcers, agents, or employés of the Oregon Railway & 
Navigation Company ; that the cargo of wheat belonging to Balf our, 
Guthrie & Co. was being carried by the Oregon Short Line & Utah 
Northern Railway Company under and by virtue of a bill of lading or 
shipping receipt issued by that company, and was not being carried, 
handled, or controlled in any manner by the Oregon Railway & Navi- 
gation Company. And the Oregon Short Line & Utah Northern 
Railway Company allège that the barge was in ail respects sound, 
staunch, and seaworthy, and was properly manned, equipped, and pro- 
vided for the voyage in which she was engaged, and under the charge 
and management of proper and suitable ofiflcers; that the captain of 
the barge executed to Balfour, Guthrie & Co. a shipping receipt or 
bill of lading for the wheat carried upon her, to wit, 8,898 sacks, 
which receipt contained the following provision, to wit: "In con- 
sidération of the reduced rate at which the articles covered by this 
receipt are carried, it is agre^d by the undersigned, for and on behalf 
of the owner of the property, that the Oregon Short Line & Utah 
Northern Railway Company shall not be responsible for any in jury 
or damage to the property described in this receipt not caused by the 
actual négligence of the said company or its agents ;" that the agree- 
ment so contained in the receipt was signed by Balfour, Guthrie & 
Co., and that the wheat was being carried under the terms and pro- 
visions of that receipt, and not otherwise; that the injury to the 
wheat did not occur by reason of any négligence on the part of either 
of the petitioners, or of any of their agents or servants, but was 
caused solely by a péril over which the petitioners, and each of them, 
had no control, and which injury could not hâve been prevented by 
the exercise of any care on the part of the petitioners, their ofificers, 
agents, or employés. The petitioners further alleged that Short, 
Boyce, and Peterson, and each of them, well knew the danger con- 
nected with working in the hold of the barge, and that the danger 
was one of the risks of their employment, voluntarily assumed by 
them, and each of them had knowledge of the danger connected 
therewith, and that the injuries resulting to Boyce and to the estâtes 
of Short and Peterson were not caused by any négligence or lack of 
care or skill on the part of the petitioners, or any of their officers, 
agents, or employés, but were the results solely of the contributory 
négligence of Short, Boyce, and Peterson, and each of them, in enter- 
ing and remaining in the hold of the barge, well knowing the danger 
connected with working therein; that the barge has not been libeled 
or arrested in any court for any of the injuries, loss, or destruction 
claimed, but the petitioners hâve been sued in the circuit court of 



THE COLUMBIA. 231 

Multnomah county, of the state of Oregon, as aforesaid. And tlie 
pétition coucluded with the prayer that the court cause appraisement 
to be had of the value of the barge in the condition in which it was 
immediately after the accident, and, upon the ascertainment of such 
value, make an order for the payment thereof into court, or for the 
giving of a stipulation, with sureties, for the payment thereof into 
court whenever the same shall be ordered, and will issue a monition 
against ail persons claiming damages for any loss, destruction, or 
damages or injury occasioned by the accident, citing them to appear 
before the court and make due proof of their claims at a time to be 
therein named, as to ail of which the petitioners, and each of them, 
will contest their liability, independent of the limitation of liability 
claimed under the statutes aforesaid; and that the court designate a 
commissioner before Avhom proof of ail claims presented in pursuance 
of such monition, shall be made, and that, upon the giving in of the 
report of the commissioner, and upon the hearing of the cause, if it 
shall appear that the petitioners are not liable for such loss, destruc- 
tion, damage, and injury, it may be so finally decreed by the court, 
and that, in the meantime, until the ûnal judgment of the court shall 
be given, an order be entered restraining the further prosecution of 
ail or any suit or suits against the petitioners, or either of them, in 
respect to any claim or claims. 

Upon the filing of the pétition an order was made by the court ap- 
pointing appraisers to appraise the value of the barge, her tackle, 
apparel, and furniture, as the same was at the end of her voyage at 
Astoria, on October 22, 1892, and after the injury and damage set 
forth in the pétition, and also to détermine the value of her freight 
then pending, if any. The appraisers, having qualified as such, ap- 
praised the barge, her tackle, apparel, and furniture at the sum of 
ÎIOO, and found that the freight pending was nothing, it not having 
been delivered according to contract. Thereupon the petitioners were 
authorized to give a stipulation for the value of the barge, her tackle, 
etc., as fixed in the appraisement, which was done. Whereupon, the 
court ordered the issuance and publication of a monition commanding 
ail persons claiming damages for any loss, destruction, damage, or 
injuries occasioned by the disaster to the barge Columbia, referred 
to in the pétition, to appear and make due proof of their respective 
claims on or before a certain flxed day, and naming a commissioner 
before whom such claims should be presented, and restraining ail 
persons from proceeding further against the petitioners, or in respect 
to such claims, by any separate or independent suit. Pursuant to this 
monition, Balfour, Guthrie & Co., Malvina Short, as administratrix 
of the estate of the deceased Short, Sven Anderson, as administrator 
of the estate of the deceased Peterson, Anna 0. Larson, the mother 
of the deceased Peterson, and William Boyce, appeared and answered 
separately, and by différent proctors set up separately, and not in con- 
nection with each or any other, their own separate and distinct claims 
for loss and damage. The claims of Anna C. Larson and Sven Anderson, 
as administrator, and of Malvina Short, as administratrix, were for 
the death of Peterson and Short, respectively; that of Boyce was for 
injuries claimed to Juive been sustained by him, and for wages claimed 
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to be due him; and that of Balfour, Guthrie & Co. set up the contract 
of carriage in défense of the petitioners' right to exemption from lia- 
bility, and in défense of their right to a limitation of liability. 

In support of thèse several daims and défenses, the respective 
claimants filed, as bas been said, separate answers, some of which 
were amended. The answer of Balfour, Guthrie & Co. alleged, among 
other things, that the barge was not sound, staunch, or seaworthy at 
the time she was loaded for the voyage in question; that her cargo 
was carelessly, negligently, and improperly loaded, and was, in fact, 
overloaded; that the barge was insutaciently manned and equipped; 
and that her crew was without the necessary skill and expérience for 
the business in which she was engaged; that ail thèse matters were at 
the time well known to the owners, their oiïicers, agents, and em- 
ployés; that both the tug Ocklahama and the barge were so negli- 
gently handled at the time of the landing of the barge at the dock at 
Astoria that her bow was stove in ; and that, in removing her to the 
inside of the dock, petitioners were guilty of négligence and unskill- 
fulness. 

ïhe answer of Boyce, as amended, among other things, denied that 
the barge was seaworthy or in good order or condition, or that her 
cargo was properly loaded, or that ail went well with her until the 
night of the 21st of October, 1892, or that the accident was at ail due 
to the périls of the sea; but, on the contrary, alleged that the barge 
was lashed to the side of the steam tug Ocklahama, and, under its 
control, was under such headway and high rate of speed, that the 
Ocklahama ran the bow of the barge under the dock, striking the 
same and cutting ofl: several of the piles, and by which the anchor 
was thrust through the side of the barge; that the damage, injury, 
and loss mentioned in the pétition were caused wholly by the négli- 
gent manner in which the Ocklahama ran the barge into the dock, and 
not by the careless manner in which the barge was overloaded or 
otherwise; that he (Boyce) was employed as a deck hand on board 
the Ocklahama, and was ordered by her captain to go in the hold of 
the barge, and that, while engaged in building the bulkhead therein, 
as ordered by the captain of the Ocklahama, the barge listed and 
started to turn over, when he (Boyce) undertook to escape from the 
hold, and was greatly injured by the falling of the wheat. In a cross 
libel ûled by Boyce, he set up, among other things, the same matters 
alleged in his answer, and also that he was employed as a deck hand 
on tne Ocklahama, at the monthly wages of $40, with board and lod- 
ging; that, in approaching the dock at Astoria, the captain of the 
Ocklahama, having in tow the barge, did not use due care or caution, 
but that the Ocklahama was so improperly and unskillfully man- 
aged and navigated that she was driven upon and into the wharf with 
such force as to drive one fluke of the anchor through the bottom of 
the barge, making a hole therein and letting the water into the hold 
thereof; that, while the steam tug and barge were under the fuU 
control of the master of the tug, he (Boyce) in obédience to the ordera 
of the master, went from the tug Ocklahama to and upon the barge, 
and into her hold, to assist in repairing the leak, and, being in the 
performance of his duty, and in obédience to the orders of the master 
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of the Ocklahama, and without any want of due care upon his part, 
the barge turned to one side, causing the cargo of wheat to move and 
tshift, whereby a large quantity of water entered the hold and the 
deck was broken in; that, as the barge was sinking, he (Boy ce) en- 
deavoring to save his life, undertook to escape from the hold, and was 
greatly injured by the falling sacks of wheat, the particulars of which 
in jury he set out, and by which he lost ail the profits of his labor from 
the 22d day of October, 1892, to wit, the sum of |40 per month and his 
board and lodging, and has Isecome permanently injured, to his dam- 
age in the sum of 115,000, for ail of which he asked judgment. 

The answer of Slalvina Short, as administratrix of the estate of the 
deceased Short, as also the answer of Sven Andersen as adminis- 
trator of the estate of the deceased Peterson, alleged the same mat- 
ters of négligence set out in the answer of Balfour, Guthrie & Co., ex- 
cept as to the alleged insufficiency and unskillfulness of the crew of 
the barge, and except, also, as to the allégation of négligence in mak- 
ing the landing at Astoria, and in moving the barge to the inside of 
the dock. Thej also allège. that the barge was improperly construct- 
ed, in having a round, instead of a flat, bottom, and that there was 
négligence on the part of the petitioners in not having provided suit- 
able pumps and pumping apparatus. 

The answer of Anna 0. Larson, mother of the deceased Peterson, 
among other things, denied that the barge was seaworthy, or in good 
order or condition, or that the cargo of wheat was properly loaded 
thereon, or that the accident occurred without the fault, privity, or 
knowledge of the petitioners, or was at ail due to the périls of the 
sea, or that the barge was properly manned or equipped for the 
voyage in which slie was engaged, or was under the charge of proper 
oflicers. It also alleged that she is the mother and sole surviving 
parent of the deceased Peterson, who was, at the time of the accident, 
in the employment of the petitioners as deck hand on the Ocklahama, 
and subject to the orders of the captain thereof, who was the deceased 
Short; that, on the afternoon of October 21, 1892, Short, pursuant 
to the orders of the petitioners, took the barge, which was then old, 
decayed, leaky, and utterly unseaworthy, and without suitable pumps 
and pumping apparatus, of ail of which the petitioners were aware, 
and which was uegligently and unskillf ully overloaded, and by means 
of the steam tug Ocklahama, towed the barge, having the deceased 
Peterson on board as a deck hand, from Portland to one of its docks 
at Astoria; that, on October 22, 1892, at the dock at Astoria, while 
the barge was still attached to the Ocklahama, and in tow thereof, 
and in control of the captain of the Ocklahama, the deceased Peter- 
son, by the order of the captain of the tug, went from the deck of the 
Ocklahama, on board the barge, and into her hold, to assist in re- 
pairing a leak therein, and, while so engaged, and without any fault 
or want of due care or caution on his part, but solely by reason 
of the unsound and unsafe condition of the barge, and of her over- 
loading, and to the carelessness of the petitioners, the barge suddenly 
turned to one side, and gave way, thereby causing the cargo of 
wheat to shift, whereby a quantity of water was shipped into the 
hold, the deck of the barge broken, the hatchways filled with sacks 
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of wheat, by means of which the deceased Petersoii then and there 
lost his life, and by which the respondent Anna C. Larson was dam- 
aged in the sum of |6,000, for which she asked judgment. 

The barge Colunjbia, in respect to which the petitioners souglit to 
limit their liability, not having been surrendered to a trustée, as pro- 
vided for by section 4285 of the Revised Statutes, the proceeding 
taken was not a proceeding in rem, but a suit in equity (In re Mor- 
rison, 147 U. S. 14-34, 13 Sup. Ct. 240); and a suit in equity, not only 
for the purpose of limiting the liability of the petitioners, if any lia- 
bility should be found to exist, but, as bas been shown, also to bave 
it judicially determined that no liability at ail attached to the peti- 
tioners by reason of the injuries, damage, and loss mentioned in the 
pétition. The monition issued and published in pursuance of the 
pétition commanded ail persons having claims gTOwing out of the 
matters therein alleged to appear and intervene pro interesse suo. 
13 Wall. 1G4; 109 U. S. 391, 3 Sup. Ct. 379, 617. Ail persons having 
such a claim or claims are forced by the provisions of the law into 
the one suit; but, when they corne into it, each is entitled to set up 
the facts relied upon by him to make good bis claim. Obviously, they 
may, and often do, rest upon separate and distinct grounds. It was 
so in the présent case. Ail of the parties défendant, it is true, sought 
to defeat any limitation of liability of the petitioners, and each of the 
respondents sought to hold the petitioners liable for the full amount 
of damage sustained ; but the ground of each claim, unless it be the 
claims of Bven Anderson, as adniinistrator, and Anna C. Larson, was 
certainly separate and distinct from any other. The claim of Bal- 
four, Guthrie & Co. was for damages for breach of a contract of car- 
riage; that of Malvina Short, as administratrix, was for damages 
sustained by the death of lier husband; of Boy ce, for damages for 
loss of wages and for personal injuries sustained by himself; and 
those of Sven Anderson, as adniinistrator, and Anna G. Larson, for 
damages sustained by the death of Peterson. 

As has been shown, the purpose of the proceedings on the part 
of the petitioners was not only the limitation of their liability, but 
to obtain a decree that they are not liable at ail by reason of any 
of the matters or things alleged in the pétition. The subject of 
the suit, therefore, goes far beyond the value of the barge Oolum- 
bia, for which the petitioners gave a stipulation, and involves sub- 
ject-matters in which the varions claimants hâve no common in- 
terest. What interest has Malvina Short, as administratrix, or 
Sven Anderson, as administrator, or Boyce, or Anna C. Larson, in 
the wheat of Balfour, Guthrie & Co. that was lost? What interest 
has that company in the death of Short, or of Peterson, or in the 
injuries and damage sustained by Boyce? And what interest has 
Malvina Short, as administratrix, in the death of Peterson, or in 
any of the injuries or damage sustained by Boyce? Or Anderson, 
as administrator, or Anna C. Larson, in the death of Short, or in 
the injuries and damage sustained by Boyce? Or Boyce, in the 
death of Short or Peterson? Obviously, none. Thèse causes of 
action are the subject-matters of the suit, in which the interests 
are manifestly separate and distinct. In no respect does the stipu- 
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îated Talue of the barge, which the petitioners offer to give in sat- 
isfaction of ail of the claims of the respondents, constitute the sub- 
Ject-matter. If so, what about the Ocklahama, which they do not 
bring into the suit at ail? And yet one of the principal questions 
in the case is whether the petitioners are not required to surren- 
der the Ocklaliama as a condition précèdent to securing a limita- 
tion of liability, if they are entitled to any such limitation at ail. 
The fact that each of the claims may be established by the same 
proof does not couvert separate and distinct subject-matters and 
separate and distinct claims into a common subject-matter and a 
common claim, nor give to the various claimants a common interest 
therein. 

The proceedingshere in question are quiteanalogous to joint suits 
for seamen's wages, and to the practice in cases of salvage. In Ol- 
iver V. Alexander, 6 Pet. 143, which was a libel by officers and sea- 
men for their wages, and in which proceeding a separate decree was 
entered by the trial court for each libelant, for the amount found 
due him, and apportioning pro rata the payment of the same ont 
of the funds in court and decreeing the déficit to be paid by the o\?n- 
ers of the ship, the sums so decreed to the libelants, respectively, 
in no case exceeded $900. From the separate decrees so rendered, 
an appeal was taken to the suprême court, the appellant giving sev- 
eral appeal bonds upon the appeal from each decree, as well as a 
joint appeal bond for the whole. A motion was made to dismiss 
the appeal upon the ground that the sum in controversy in each 
decree was less than f2,000, and, as such, insufficient to give the 
suprême court appellate jurisdiction. The motion was resîsted up- 
on the ground that the aggregate in controversy under the whole of 
the decrees, taken together, greatly exceeded that value. The court 
granted the motion, and dismissed the appeal for want of jurisdic- 
tion, and in the course of its opinion said : 

"It is well known that every seaman has a right to sue severally for liis 
own wages in the courts of common law, and tnat a joint action cannot be 
maintained in such courts, by any number of seamen, for wages accruing un- 
der the same shipping articles for the same voyage. The reason is that the 
common law will not tolerate a joint action, except by persons who ha:ve a 
joint interest and upon a joint contract. If the cause of action be several, the 
suit must be several also. But a différent course of practice has prevailed 
for âges in the court of admiralty in regard to suits for seamen's wages. It 
is a spécial favor, and a peculiar privilège allowed to them, and to them only, 
and is confined strictly to demands for wages. The reason upon which the 
privilège is founded is equally wise and humane. It is, to save the parties 
from oppressive costs and expenses, and to enable speedy justice to be ad- 
ministered to ail who stand in a similar predicameut,— in the expressive lan- 
guage of the maritime law, 'velis levatis.* And the benefit is equally as great 
to the shipowner as to the seamen, though the burden would otherwise falî 
upon the latter, from their gênerai improvidence and poverty, with a far 
heavier weight. A Joint libel may, therefore, always be flled in the admiralty 
by ail the seamen who claim wages for services rendered in the sa me voyage un- 
der the same shipping articles. But, although the libel' is thus in form joint, tho 
contract Is always treated in the admiralty, according to the truth of the case, 
as a several and distinct contract with each seaman. Each is to stand or fall 
by the merits, of his own claim, and is unafCected by those of his colibelants. 
The défense which is good agalnst one seaman may be wholly inapplicable to 
another. One may hâve been paid, another may not hâve performed the serv- 
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ice, and another may hâve forfeited, in whole or in part, his claim to wages. 
But no deereç, whatsoever whlch Is made in regard to such claim can possibly 
avail to thé préjudice of tlie merits of othèrs whicii do net fall within the 
same predicament. And wherever, from tlie nature of the défense, it Is inap- 
plicable to the whole crew, the answer invarlably contains separate averments, 
and is applied to each claim according to its own peeuliar circumstances. 
The decree foUows the same rule, and assigns to each seaman severally the 
amount to which he is entitled, and dismisses the libel a,s to those, and those 
only, who hâve maintalned no right to the interposition of the court in their 
favor. The whole proceeding, therefore, from the beginning to the end of the 
suit, though it assumes the form of a joint suit, is in reaUty a mère joinder 
of distinct causes of action, by distinct parties, growing ont of the same con- 
tract, and bears some analogy to the known practice at the common law of 
consolidating actions against différent underwriters, founded upon the same 
policy of Insurance. Be this as it may, it is the establlshed practice of the 
admiralty. The act of congress, already referred to, adopts and sanctions the 
practice; and it enacts that, in proceedings in rem against the shlp for 
mariner's wages, 'ail the seamen or mariners having cause of complaint of the 
like kind against the same ship or vessel, shall be joined as complalnants.' 
Act 1790, c. 29, § 6. It thus couverts what by the admiralty law is a privilège 
into a positive obligation where the seamen commence a suit at the same 
time in the same court by a proceeding in rem for thelr wages. And it fur- 
ther directs that 'the suit shall be proceeded on in the said court, and final 
judgment be given, according to the course of admiralty courts in such cases 
used.' Act 1790, c. 29, § 6. From this summary view of the nature and opér- 
ation of the proceedings in the admiralty, in cases of joint libels for wages, 
It is obvions that the claim of eacli seaman Is distmct and several, and the 
decree upon each claim is, in like manner, distinct and several. One sea- 
man cannot appeal from the decree made in regard to the claim of another, 
for he has no interest in it and cannot be aggrievtd by it. The controversy, 
so far as he Is concemed, is conflned solely to his own claim; and the matr 
ter of dispute between him and the owners or other respondents is the sum 
or value of his own claim, without any référence to the claims of others." 

In Thomas v. Lane, 2 Sumn. 1, Fed. Cas. No. 13,902, which was a 
cause of salvage, Judge Story said: 

"My opinion is that there is no dllterence as to the right of appeal, whetlier 
the respondents sever or join in thelr answer or pleadiugs, if the défense is 
several in its nature. « * « jq case of an appeal from a joint decree 
in chancery against the défendants in the suit ail the défendants affected by 
the decree must join; but this is because they are united in interest. And in 
suits in admiralty, founded upon contracts, I should hâve no doubt that the 
appeal must be by ail the respondents charged, either personally or in interest, 
by the decree. But wherever the case, though joint in form, is in reality sev- 
eral in its character, as in cases of salvage, where distinct owners intervene 
severally as respondents, each for his own interest, it seems to me that the 
decree, though in form joint, must be treated as several in its opération, and 
that each défendant must possess a several right of appeal for his own dis- 
tinct interest." 

In ail of thèse cases the procédure is, in trutli, a joinder of separate 
and distinct causes of action, the decrees in which, where several 
in their nature, should be treated as several in their opération even 
though joint in form. See, also, Hanrick v. Patrick, 119 U. S, 156, 
7 Sup. et. 147; Kussell v. Stansell, 105 U. S. 303; Gray v. Have- 
meyer, 3 C. C. A. 497, 53 Fed. 174. William Boyce, therefore, not 
having any interest in the questions at issue between the petition- 
ers and the appellants, was not a necessary party to their appeal; 
and, if it bè conceded that Anna 0. Larson was a necessary party 
to the appeal of Sven Anderson, as administrator of the estate of 
the deceased Peterson, her appearance in this court on the appeal, 
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and tlie âling of a brief by her proctors, cure the lack of notice, 
since ail that is required Is tbat she be heard upon the appeal. 
Penhallow v. Doane's Adm'rs, 3 Dali. 87. For the reasons stated, 
the motion to dismiss the appeal is denied, and we proceed to a 
considération of the merits. 

Ail of the respondents and cross libelants not only contended that 
the barge was, from the inception of the voyage, unseaworthy, but 
also that the barge and tug were, in law, one vessel, and that, to avail 
themselves of the benefit of the limited liability act, the owners must 
surrender the tug as well as the barge in satisfaction of the loss and 
damage complained of. The court below found the fact to be that the 
barge was, at the time of the accident, seaworthy, and, as the évi- 
dence in respect to that question is deciàedly contiicting, the flnding 
of the trial court must be accepted on this appeal as conclusive. The 
Alejandro, 6 C. C. A. 54, 56 Ped. 621. The court below also found 
that the master of the barge was négligent in shifting certain por- 
tions of her cargo, and that this négligence of the master of the barge 
was the proximate cause of the sinking of the barge, and of the loss 
and injuries sustained by the respective claimants, and, holding, as 
it did, that "the tow service of the tug was ended bef ore the proximate 
cause of the accident in question was set in motion," confined the com- 
pensation of the respective claimants to the stipulated value of the 
barge. In this we think the court below was in error. 

The case shows that the wheat in question was destined to be 
transported from Portland, Or., to Liverpool, England, by means of 
the barge Oolumbia and the British ship Westgate. That fact ap- 
pears, not only from the testimony in the case, but from the pétition 
as well. The Oregon Short Line & Utah Northern Railway Company, 
lessee of the barge and of the tug Ocklahama, undertook to transport 
the wheat from Portland to the ship Westgate. The shipping re- 
ceipt issued by the master of the barge to the owner of the wheat was 
issued on behalf of the owner of the craft. The contract of carriage 
was the owners' contract, and the terms of the contract were that 
the carrier was only to be liable to the owner of the cargo for négli- 
gence. According to the contract, the carrier was liable for négli- 
gence. As the wheat was to be carried on board the barge, which had 
no motive power, of necessity such power had to be supplied by the 
carrier. This the carrier did, as was its custom, by means of a tug,— 
in this instance, the tug Ocklahama, owned by the Oregon Railway 
& Navigation Company, and under lease to the Oregon Short Line & 
Utah Northern Eailway Company, as was the barge Columbia. When 
the tug made fast and took in tow the barge, to perform the contract 
of carriage, the two became one vessel for the purpose of that voy- 
age,— as much so as if she had been taken bodily on board the tug, 
instead of being made fast thereto by means of lines. The Northern 
Belle, 9 Wall. 526-529; Sturgisv. Boyer, 24 How. 110-122; The Mer- 
rimac, 2 Sawy. 595, Fed. Cas. No. 9,478; The Bordentown, 40 Fed. 
686. 

In the case of The Northern Belle, the suprême court, in speaking 
of the f acts there appearing, said : 
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"The barges are owned by the sanje persons who own the steamboats by 
which they are propelled, and are generally considê'red as attached to and 
making part of the particular boat in connection with which they are used, 
though qulte often an indlvidual or corporation owning several boats running 
in a particular trade hâve a large nunaber of barges, which are taken in tow 
by whatever boat of the same Une may be found most convenient. In every 
case, however, the barge is considered as belonging to the boat to which she 
is attached for the purposes of that voyage." 

In The Keokuk, 9 Wall. 519, the court found, from the évidence, 
that the carrier had made no contract to carry the wheat that had 
been put in one of the carrier's barges without its knowledge, and 
which, therefore, had not been cared for by the carrier and lost; but 
the court said: 

"It is very clear, had the steamer taken the barge in tow. the lien would 
hâve attached, although the bills of lading were not executed, because the 
act of towing the barge would be évidence that the grain was received, and 
that there was a contract to carry it saf ely. And the steamer would be 
equally liable if the barge had been left at the landlng by the fault of the 
oflicers of the boat. But the évidence not only tails to prove this, but estab- 
lishes the contrary conclusion." 

In the présent case, the barge and tug had the same owner, and 
both were operated by the same carrier. In the voyage, both were 
necessarily under the control of the master of the tug. They consti- 
tuted the instrument of carriage, to which the wheat was liable for 
the service, and on which the owners of the cargo had a lien for the 
due performance of the contract of carriage. The case shows that the 
tug, having the barge loaded with wheat in tow, left Portland about 
1 o'clock in the afternoon of October 21, 1892, and reached Àstoria 
about 12 o'clock that night. Notwithstanding there is nothing in the 
case to show that the contract of carriage contemplated the landing 
of the wheat at Astoria, or the tying up of the barge at the dock at 
that place, but, on the contrary, the delivery of the wheat from the 
barge to the ship Westgate, yet the tug — due, probably, to the late 
hour of arrivai — undertook to tie up at the dock, and, in doing so, 
carelessly ran the barge against the piles of the dock, and with such 
force as to knock a hole in her stem, thereby causing a serions leak. 
The master of the tug continued, after the accident, to exercise con- 
trol over the barge, as well as the tug, changed its position, put the 
engineer of the tug at work with a siphon to pump the water out of 
the barge, and himself went, with one of the deck hands of the tug, 
into the hold of the barge for the purpose of building a bulkhead 
to guard against the water, and was so engaged when, about two 
hours after the accident, the barge collapsed, causing the death of the 
master and deck hand of the tug, the injury of Boyce, a deck hand of 
the barge, and the loss of the wheat of Balfour, Guthrie & Go. 

The court below held that the collapsing of the barge was occasion- 
ed by the négligent shifting of some sacks of wheat by the master of 
the barge, and that that act of his was the proximate cause of the 
loss and damage in question. But no question of proximate cause, 
we think, arises in the case, for the reason that the tug and barge are, 
in law, considered one vessel, for the purpose of the voyage in ques- 
tion, and, whether the accident giving rise to the loss and damage 
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be directiy attributable to the acts of the master of the barge, or to 
those of the master of the tug, it is equally the négligence of the car- 
rier, for which it contracted to be liable. It résulta that, in accord- 
ing the petitioners a limitation of liability without the surrender of 
the tug Ocklahama, the court below was in error. 

Judgment reversed, and cause remanded for further proceedings 
not inconsistent with this opinion. 

McKENNA, Circuit Judge (dissenting). I am unable to agrée with 
the majority of the court in the conclusions reached on the motion to 
dismiss the appeal, for the reasons stated by Judge HANFOED in the 
opinion of the court at the original hearing, and reported in 67 Fed. 
942, 15 C. 0. A. 91. Jurisdiction being entertained, I concur in the 
judgment requiring the surrender of the steamer or tug Ocklahama, 
as well as of the barge. 



HUMBOLDT LUMBBR MANUFACTURERS' ASS'N v. CHRISTOPHER- 

SON et al.i 

(Circuit Court of Appeals, Ninth Circuit. February 19, 1896.) 

No. 183. 

1. TowAGE— Neglirence OF TuG— Crossikg Bab in Rough Wbathbr. 

A tug attempting to tow a scliooner from the Pacific Océan aeross 
Humboldt Bar into Humboldt Bay held liable for the loss of the tow by 
capslzing, on the ground that it was gross négligence to tiy to cross the 
bar (the sands of which are shifting and uncertain) at a time when the 
tide was ebbing at near its maximum velocity of about four knots an 
hour, and a southeast wind blowing at nine miles an hour, so that heavy 
seas were breaking on the bar in about seven fathoms of water. 60 
Fed. 428, affirmed. Hanford, District Judge, dissenting on the évidence. 

2. CoNSTiTUTiONAL Law — State Jurisdiction op Coast Waters. 

The rights and jurisdiction of the several states over the sea adjacent 
to their coasts are those of an independent nation, except as qualifled by 
any right of control granted to the United States by the constitution. 
And where, by a state's constitution and laws, her boundaries and those 
of her counties are tbree miles from the shore, her statutes giving an ac. 
tion for death by négligence are operative within such boundaries where 
death occurs by négligence in the navigation or towage of vessels. 60 
Fed. 428, affirmed. Manchester v. Massachusetts, 11 Sup. Ct. 559, 139 
U. S. 264, foUowed and applied. 

3. Shipping— Exemptions from Liabiuty— Rétroactive Législation. 

The act of February 13, 1893 (27 Stat. 445), exempting shipowners 
from liability for loss resulting from errors of navigation, etc., in cer- 
tain cases, has no rétroactive ettect, so as to apply to damages occa- 
sloned before its passage. 

4. Damages— Excessive Awaeds. 

$7,000 and $5,000, respectlvely, held not excessive awards by a court 
of admlralty for the death by drowning of the master and cook of a 
schooner, they being in good health at the time, and earning wages of 
$100 and $50'per month, respectlvely; the master being 35, and the cook 
39, years old. 60 Fed. 428, afûrmed. 

Appeal from the District Court of the "United States for the North- 
ern District of California. 

1 Rehearing pendlng. 
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The action grew out of the following facts, as stated by the 
learned judge who heard the case in the district court : 

"On the 16tli day of November, 1889, the schooner Fldelîty, while being 
towed from- the Pacific Océan into Humboldt Bay by the steam tug Prlnter, 
was capsized on Humboldt Bar. The captain and ail hands on board the schoon- 
er were drowned, and the vessel itself drifted away, and became a total loss. 
On March 17, 189(3, the Humboldt Lumber Manufacturer' Association, charter- 
er of the steam tug Prlnter, filed a pétition In thls court, setting forth the loss 
of the schooner Fidelity, and alleging that three separate actions had beeu 
commenced against the petitioner in the superior court of Humboldt county 
by persons claiming damages aggregating seventy-five thousand dollars, 
chargea to hâve accrued to plaintiffs by reason of the loss of the lives of the 
master and two of the employés of the schooner Fidelity. Petitioner also 
alleged that it was ihformed and believed that other persons would claim dam- 
ages for the loss of life and property in said disaster, and that it desired to 
contest its liability and the liability of the steam tug Prlnter for the loss of the 
schooner Fidelity, lier cargo, master, and crew, and also to claim the beneflt 
of the limitation of petitiouer's liability under the provisions of sections 4282- 
42S9, inclusive, of the Kevised Statutes of the United States. Thereupon, an 
order was entered by the court, citing ail persons who had sufEered any loss 
or damage by reason of the loss of the schooner Fidelity to show cause why 
an appraisement of the tug Prlnter should not be made, and why the petitioner 
should not hâve such other and further relief in the premises as might be 
meet and proper, and in the meantime ail persons who had brought suits 
against the petitioner were restrained and enjoined from the prosecutiou of 
the same, as was also the commencement and prosecution of ail and any suits 
against the petitioner as owner or charterer of the steam tug Printer, and in 
rem against the steam tug Printer, for and on account of any loss or damage 
arlsing from the loss of the schooner Fidelity. On May 1, 1890, Henry Wolfe, 
an administrator of the estate of one who had perished by reason of the dis- 
aster, and who, prior to the fillng of the pétition in this case, had commenced 
a suit in the state court for damages accruing to the estate by reason of such 
loss, filed his answer and exceptions to the pétition of the Humboldt Lumber 
Manufacturera' Association, denying, in effect, the jurisdiction of this court, 
and claiming, further, that, if the court had jurisdiction, the petitioner was not 
entitled to the henefit of the limited liability act, because the tug Printer, as 
he alleged, was not engagea In Interstate commerce, and therefore was not 
subject tb the national, but to the local, or state, law. The questions raised 
were argned before the late Judge HofCman, and on the 7th of May, 1890, the 
answer and exceptions were overruled. On July 29, 1890, the matter was re- 
ferred to Southard HofCman to appraise the value of the tug Printer, and such 
proceedings were thereafter had that on Angust 22, 1890, the commissioner 
filed his report, appraising the value of the tug at $22,500, which appraisement 
was confirmed by the court on September 5, 1890. On October 6, 1890, an ad- 
miralty stipulation in the sum of $22,500 was given and filed. On October 7, 
1890, an order was made and filed that a monition issue against certain per- 
sons, thereln designated, 'and against ail persons claiming damages for any 
loss, destruction, damage, or injury suffered by them, or any of them, or suf- 
fered by any décèdent represented by them, or any of them, by reason of the 
loss and destruction of said schooner Fidelity,' citing them to appear before 
the court and make due proof of their respective ciaims on or before February 
3, 1891. The monition was issued, published, and served as directed by the 
court, and returned and filed on January 3, 1891. The admission of service as 
to those on whom the monition was specially directed to be served was filed 
on February 3, 1891. February 2, 1891, the following answers and ciaims were 
filed: Olalm of Olivia Christopherson et al., damages for eausing death of 
Captain L. H. Christopherson, who was on the schooner Fidelity when she 
capsized, and was then drowned, $25,000; claim of Mathllda O. Pederson et 
al., damages for eausing death of Hans 0. Pederson in like manner, $25,000; 
also ciaims of part owners in the schooner Fidelity, as foUows: Geo. W. 
Kager, one-sixteenth, $1,200; Wm. Wallace, one-sixteenth, $1,200; Wm. F. 
McDaniels, one-sixteenth, $1,200; Henry Axton, one-sixteenth, $1,200; J. W. 
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Freese, one thirty-second, $600. No claims were flled by the other part owners, 
and no explanatlon is fumished why they tiave failed to do so." 
From the testimony in the éase the court found as follows: 
"That the petitioner was and is a corporation duly created and existing 
iinder the laws of the state of Oalifomia. That at ail times mentioned in 
gaid pétition and claims said i)etitioner, the Humboldt Lumber Manufacturers' 
Association, was the lessee and charterer of the steam tug Prlnter. That 
the said steam tug Prlnter was of about one hundred tons gross measurement, 
and enroUed and reglstered in the United States customhouse in San Fran- 
cisco, state of California, ànd within the Northern district of Califomia. 
That at ail times mentioned In said pétition and the answer thereto and 
claims therein, the said steam tug Printer was used by the petitioner for the 
towage of vessels engaged in Interstate and foreign commerce from the Pacific 
Océan to Humboldt Bay, and from Humboldt Bay to the Pacific Océan. 
That on said 16th day of November, 1889, the said steam tug Printer was com- 
manded by one Robert J. Lawson as master and pilot thereof, who was then 
the servant of said petitioner. That on the Kith day of November, 1889, 
said steam tug Printer, within the admiralty and maritime jurisdiction of 
this court, upon the Pacific Océan, made fast to the sailing schooner Fidelity, 
and undertook to tow said schooner over and across said Humboldt Bar and 
into Humboldt Bay, and that while towing said schooner over said Hum- 
boldt Bar said schooner Fidelity, by reason of the carelessness and négligence 
of said tug, was capsized, and ail on board thereof perished, and said schooner 
Fidelity, with ail of her stores and Personal effects of the master and crew, 
became a total loss. That at the time the said steam tug Printer arrived 
at said Humboldt Bar and started to tow said schooner Fidelity across said 
bar, on said 16th day of November, 1889, it was about nine or a quarter past 
nine o'clock in the morning, and the tide had been running ebb about two 
hours, and was approaching its maximum velocity for that time. That the 
said schooner Fidelity capsized on Humboldt Bar on said 16th day of Novem- 
ber, 1889. That said vessel was inward bound, and at the same time was oppo- 
site to the entranee to Humboldt Bay, and at a point not greater than two miles 
from the shore. That the disaster occurred within the admiralty and maritime 
jurisdiction of the United States, and within the territorial limits and juris- 
diction of the state of Califomia. That the said schooner Fidelity capsized 
at about a quarter past nine o'clock on the morning of the said 16th day of 
November, 1889. That on said 16th day of November, 1889, said Humboldt 
Bar was subjeet to constant changes by reason of the shifting of the sands 
beneath the waters thereon, and the navigation of said bar could not be 
safely undertaken by mariners desiring to enter into or proceed out of said 
Humboldt Bay over said bar, without the assistance of a tug pilot. That at 
the time and before the steam tug Printer, commanded by the said Kobert 
J. Lawson, as master and pilot thereof, attempted to tow the said schooner 
Fidelity across said Humboldt Bar, the said Humboldt Bar was In an ex- 
ceedingly dangerous condition, there being heavy seas breaklng on said bar, 
In and about seven fathoms of water, the tide ebbing thereon at about its 
maximum velocity, to wit, about four knots an hour, and a southeast wind 
blowing at the rate of about nine miles an hour. That thèse turbulent élé- 
ments combined caused the said bar to be very rough and dangerous for ves- 
sels to cross on the sàid morning of November 16, 1889, at the time the said 
Bchooner Fidelity was capsized. That in attempting to cross the said Hum- 
boldt Bar on the said 16th day of November, 1889, with the said schooner 
Fidelity in tow, under the then existing and prevailing conditions, the said 
petitioner and its said steam tug Printer were guilty of gross and Inexcusable 
carelessness and négligence, and the said schooner Fidelity was capsized 
and lost, and her said crew drowned, among whom were the said L. H. Ohris- 
topherson and said Hans C. Pederson, by reason of said carelessness and 
négligence. That the value of the said schooner Fidelity was $12,000, and 
the verified claims of the part owners presented and flled hereln amount 
to nine thirty-seconds thereof; and the court finds that the part owners in 
said schooner hâve sustained damages to the amount of their respective inter- 
ests, to wit, $3,375. That the claims of the part owners of the schooner Fidel- 
ity are as follows: George W. Rager, a one-sixteenth ; William Wallace, a 

v.73F.no.l— 16 
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one-sliteenth; "WllUanj F. McDanlels, a one-slrteenth; Henry Axton, a one- 
siiteenth; and J. W. Preeeé, a one thirty-second. That at the tlme ot the 
filing of the said pétition of the Humboldt Lumber Manufacturera' Asso- 
ciation for limitation of Its llabUity for the loss of the schooner Fidelity, 
and at ail of the times mentloned in said pétition, said George W. Rager was 
the owner of an undivided one-sixteenth interest of, in, and to said schooner 
Fidelity; said William Wallace was the owner of an undivided one-sixteenth 
Interest of, in, and to said schooner Fidelity; William F. McDaniels was 
the owner of an undivided one-sixteenth interest of, in, and to said schooner 
Fidelity; said Henry Axton was the owner of an undivided one-sixteenth 
interest of, in, and to said schooner Fidelity; and said J. W. Freese was the 
«wner of an undivided one thirty-second interest of, in, and to said schooner 
Fidelity. That Ïj. H. Ghrlstopherson was the master, and was on board, of 
the said schooner Fidelity, and was drowned at the tlme she was lost. That 
he was thirty-flve years of âge, and in good physical condition, at the time of 
his death, and was In receipt of wages to the amount of $100 per month. 
That he left, hlm survlving, as hls next of kin and only heirs at law, a wldow 
and two chlldren, namely, Olivia Ghrlstopherson, hls wldow, and claimant 
in her own right, and Harold Chrlstophereon and Lllia Chrlstophei-son, hls 
two chiidren, clalmants herein. That Hans C. Pederson was the cook, and 
was on boani of the schooner Fidelity, and was drowned, at the said tlme 
she was lost. That he was thirty-nine years of âge, and in good physical 
condition, at the time of hls death, and was in receipt of wages to the 
amount of $50 per month. That he left, him Burviring, as his next of kin 
and only helrs at law, a wldow and three chiidren, namely, Mathilda O. 
Pederson, his wldow, and claimant in her own right herein, and Peter Adolph 
Pederson, John L. Pederson, and Henry C. Pederson, his three chiidren, 
clalmants herein. That the damages sustalned by said Olivia Ghrlstopher- 
son, widow of said L. H. Christopberson, and his two mlnor chiidren, Harold 
Chrlstopherson and Lilia Ghrlstopherson, by reason of the death of said L. 
H. Ghrlstopherson, caused by the carelessness and négligence of petltioner, 
as aforesaid, is $7,000. That the damages sustained by said Mathilda O. 
Pederson, widow of Hans C. Pederson, and his three mlnor chiidren. Peter 
Adolph Pederson, John L. Pederson, and Henry C. Pederson, by reason of 
the death of said Hans C. Pederson, caused by the gross carelessness and 
négligence of petltioner, as aforesaid, Is $5,000." 

Upon whieb findings it was ordered, adjudged, and decreed: "That the said 
petltioner, the said Humboldt Lumber Manufacturers' Association, as lessee 
and charterer of the said steam tug Printer, is entitled to the benefits of the 
limitations of llabillty provided for and embodied in sections 4282-4289 of 
the Kevised Statutes of the United States, and the several acts and statutes 
amenda tory thereof and supplementary thereto; and petltioner is liable only 
to the amount of Its interest in said steam tug Printer, appraised and fixed by 
thls court at $22,500.00. It Is further ordered, adjudged, and decreed that said 
claimant and respondent Olivia Ghrlstopherson, and her mlnor chlldren, Har- 
old Chrlstopherson and Lilia Ghrlstopherson, recover herein against petltioner, 
said Humboldt Lumber Manufacturera' Association, the sum of seven thousand 
(7,000) dolters, together with légal interest thereon from the date hereof. It 
Is further ordered, adjudged, and decreed that said claimant and respondent 
Mathilda O. Pederson, and her mlnor chlldren. Peter Adolph Pederson, John 
L. Pederson, and Henry C. Pederson, recover herein against petltioner, said 
Humboldt Lumber Manufacturers' Association, the sum of flve thousand (5,000) 
dollars, together with légal Interest thereon from the date hereof. It Is 
further ordered, adjudged, and decreed that clalmants and respondent», George 
W. Rager, William Wallace, William F. McBaniels, Henry Alton, and J. W. 
Freese, part owners of the schooner Fidelity, recover herein against the pe- 
tltioner, Humboldt Lumber Manufacturers' Association, the sum of three 
thousand three hundred and seventy-flve (3,375) dollars, together with légal 
interest thereon from the date thereof, the said sum to be proportioned as fol- 
lows; Two-nlnths part thereof, amounting to the sum of seven hundred and 
flfty (750) dollars, to George W. Rager; two-nlnths part thereof, amounting to 
the sum of seven hundred and fifty (750) dollars, to William Wallace; two- 
,'»l«ths part thereof, amounting to the sum of seven hundred and fifty (750) 
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dollars, to William F. McDaniels; two-nintlis part thereof, amounting to the 
suin of seven hundred and tifty (750) dollars, to Henry Axton; and a one-ninth 
imrt thereof, amounting to the sum of three hundred and seyenty-five (375) 
dollars, to .T. W. Freese. It is further ordered, adjudged, and decreed that 
flaimants and respondents herein recover their costs, taxed at the sum of 
eighty-two and ninety one-hundredths (82.90) dollars." 

It is not disputed that the place of disaster was on Humboldt Bar, off the 
entrance to Humboldt Bay, and within two miles of the océan shore. 

S. M. Buck, for appellant. 
J. N. Gillett, for appellees. 

Before McKENXA, Circuit Judge, and HANFOED and HAW- 
LEY, District Judges. 

McKENNA, Circuit Judge, after stating the facts as above, de- 
livered the. opinion of the court, as f ollows : 

It is contended by appellant that : (1) The évidence does not sus- 
tain the finding of the court that the officers of the tug Printer were 
at fault. (2) There can be no recovery for loss of life, as the dis- 
aster occurred on the high seas. (3) If there was liability, it arose 
while transporting property to a port of the United States, and hence 
excused from responsibility for damages by section 3 of the act 
of congress of February 13, 1893. (4) That the damages assessed 
for the deaths of Christopherson and Pederson are excessive. They 
were assessed, respectively, as we hâve seen, at |7,000 and $5,000. 
The culpability or nonculpability of the master oif the tug dépends 
upon the condition of Humboldt Bar at the time he undertook the 
towage of the Fidelity, and hence to this fact the testimony of the 
witnesses was addressed. It is conflicting, but the witnesses, if equal- 
ly compétent, do not appear to be equally disinterested. This and 
other circumstances détermine the prépondérance of évidence in 
favor of the flndings of the district court. A review of the évidence 
we shall not undertake. To be satisfactory, it would necessarily 
hâve to be circumstantial, and hence very long. Besides, it is un- 
necessary. It was done by the learned judge of the lower court, 
and its substantial accuracy we hâve verified by an independent 
examination. It is not disputed that the bar is changeable, and 
requires constant observation and care. It is not disputed that at 
the time the service was undertaken the tide was ebbing, and that 
this was a more dangerous condition than though it had been flow- 
ing. There is some conflict in the testimony as to its strength, and 
some as to the wind and roughness of the sea; but it was estab- 
lished or conceded that if the sea was breaking in seven or eight 
fathoms of water it was too rough for towage. Of the immédiate 
actors in the incident those on the Fidelity were ail lost. Of those 
on the tug three testified,^the captain, the mate, and the steward. 
The two former aver that the bar was not dangerous, and attribute 
the accident to an unexpected heavy sea, and the deficiency of bal- 
last in the schooner. The steward, however, testified that the bar 
that morning (to quote his words) "was rough at times, and at times 
it wasn't." And he further testified that when the passage of the 
bar was about to be made he had the following conversation with_ 
the captain: "I asked him if he was going in, and he said, Tes.' 
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I told him I thouglit the bar was rough, and he said for me to go 
abaut my business." And to the question, "Were you frightened?" 
he answered: "Well, I didn't like it very much." In many partie- 
ulars of seamanship and of the périls of the sea the captain and 
the steward should not be compared, but to judge of the roughness 
of a sea seems to be within the skill of any seafaring mau. The 
testimony shows that tlie witness had two years' familiarity with 
the bar in service on tugboats, — surely long enough to instruct any 
observation of its favorable or unfavorable states. Besides, the 
event conflrmed his judgment. We might thinlc this was accidentai 
if there was not corroboration of his judgment by the testimony of 
others, undoubtedly skilled witnesses, who explicitly testify that 
the bar was too rough to cross. We hâve selected this testimony 
for comment because it was given by actors in the circumstances, 
and hence has importance for that reason; but other parts of the 
testimony as well justify the judgment of the district court that 
the master of the tug was culpably imprudent. 

To support its second contention, appellant urges that no lia- 
bility arose at common law from an act causing the death of an- 
other, and that there is no act of congress creating the same. There 
is a statute of the state of Oalifornia creating such a liability, and 
it is conceded that the liability may be enforced in a court of ad- 
miralty. In addition to the concession of appellant's counsel, see 
the case of The Willamette (decided by this court Sept. 18, 1895) 
70 Fed. 874. But it is contended that the liability may be enforced 
only wfaen the act complained of occurs on inland waters, and it 
is claimed that the act complained of in this case occurred on the 
high seas, and hence outside of the dominion of the California stat- 
ute. By the constitution of the state (article 21) the western bound- 
ary line is three English miles from the shore, and by section 33 of 
the Political Code the sovereignty and jurisdiction of the state ex- 
tends to this boundary ; and by the same code the western line of 
Humboldt county, in its extent, coïncides with the state boundary. 
Therefore, as far as the latter law is concerned, the place of the 
disaster which is the subject of this suit was within the territorial 
limits of the state of California. Is it not so in substance of law, 
as well as the letter? In Wheat. Int. Law, § 177, the maritime ter- 
ritorial jurisdiction of an indépendant nation is deflned as follows: 

"The maritime territory of every state extends to the ports, harbors, liays, 
mouths of rivers, and adjacent parts of the sea iuclosed by headlands, belons- 
ing to the same state. The gênerai usage of nations superadds to this extent 
of territorial jurisdiction a distance of a marine league, or as far as a cannon 
shot will reach from the shore along the coasts of the state. Witliin thèse 
limits its rights of property and territorial jurisdiction are absolute. and exclude 
those of every other nation." 

And in Kent's Commen taries it is laid down that: 
"According to the current of modem authority, the gênerai territorial juris- 
diction extends into the sea as far as a cannon shot will reach, and no further, 
and this is generally calculated to be a marine league. • * *" 

The jurisdiction of the state of California over the sea is that of 
an independent nation. U. S. v. Bevans, 3 Wheat. 336; Manchester 
V. Massachusetts, 139 U. S. 264, 11 Sup. Ct. 559. In the latter case 
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the contention was presented which is presented in the case at bar. 
It arose under a statute of a state prohibiting flshing in Buzzard's 
Bay, except as provided in the act. The défendant violated said 
act, and was prosecuted and convicted. Mr. Justice Blatcliford, 
speaking for the court, stated, among others, the following, as con- 
tentions of the défendant: 

"* * * That the proprietary right of Massachusetts is confined to the body 
of the coimty; that the offense committed by the défendant was committed 
outside of that territory, in a locality where législative control did not rest upon 
title in the soil and waters, but upon rights of sovereignty inseparably con- 
nected with national eharacter, and which were entrusted exclusively to en- 
forcement in admiralty courts; that the conimonwealth has no jurisdiction 
upon the océan within three miles of the shore; that it could not, by the stat- 
ute in question, oust the United States of jurisdiction. * * *" 

And, discussing thèse contentions, the learned justice said: 

"The extent of the territorial jurisdiction of Massachusetts over the sea ad- 
jacent to its coast is tliat of an independent nation, and, except so far as any 
right of control over this territory has been grauted to the United States, thls 
control remains with the state." 

And further: 

"Within what are generally reeognized as the territorial limits of states by 
the law of nations, a state can detine its boundaries on the sea, and the 
boundaries of its counties." 

Henry, in his work "Admiraltj Jurisdiction and Procédure" (sec- 
tion 12), states the law as follows: 

"Sec. 12. But neither tlie lakes nor the public ri vers of the United States 
are, in a fcderal sensé, highways of the state. A vessel, after leaving a port 
of a state on a public river, is on a national highway, subject to state jurisdic- 
tion for some limited police purposes, which are subordinate to the paramount 
right of navigation, and the navigable rivers are as much national highways as 
the high seas are international. The littoral jurisdiction of a state, although 
extending. for some piu'poses, beyond low-water mark, is subject to the para- 
mount right of navigation as a highway of the nation, in the same manner as 
the sea within the three-mile zone trom the shore is subject to the right of 
navigation by foreigners without becomiug subjec^t to the local law. Such 
waters are considered as the common highway of nations, and the jurisdiction 
of the local authoritles exists only for the protection of the coast and its in- 
habitants, not to subject passing vessels to the local law of the govemment of 
the shore." 

To sustain this statement the learned author cites tlie following 
cases: Reg. v. Kevn, 2 Exch. Div. 03; Collier Co. v. Schurmaans, 
1 Johns. & H. 180; "The Twee Gebroeders, 3 C. Rob. Adm. 336; The 
Saxonia, Lush. 410. They are English cases, and citing them makes 
the meaning of the text doubtful. The text seems to make a dis- 
tinction between national and state authority. If so, it is disposed 
of by U. S. V. Bevans and Manchester v. Massachusetts, supra. If 
it mean to deny authority to both the national and state govern- 
ments, it is opposed to the same cases, and to Wheaton and Kent, 
and the authorities they cite, and does not appear to be sustained 
by the cas: s quoted to support it, except probably the case of The 
Saxonia. 1 say probably, because that case has been interpreted as 
only deciding the applicability of a particular statute. In The Twee 
Gebroeders, Sir W. Scott speaks of the sea within three miles of 
Friedland as "waters belonging to Prussia." In Collier Co. v. Schur- 
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manùs, it was decided that the limitation upon tlie liability of a 
shipowner in a case of a collision under one of the merchant sMp- 
ping acts, applied to a case of damage done to a foreign ship within 
three miles of the English coast, though foreign ships are not men- 
tioned in the act. It was said in that case, of the three-mile limit: 

"It is not questioned that there Is a riglit of interférence for défense and 
revenue purposes, and it is difficult to understand why a country liaving thls 
Icind of territorial jurisdiction over a certain portion of the highroad of nations 
should not exercise the rlght of settling the rules of the road in the interests 
of commerce. An exercise pf jurisdiction for such a purpose would be at least 
as bénéficiai as for the purpose of défense and revenue." 

Reg. V. Keyn occupies about 270 pages of the report ; hence it is 
too long for review, and, besides, was concerned with some questions 
with which the case at bar is not. It was a criminal case. Keyn 
was indicted at the central criminal court for manslaughter. He 
was a foreigner, and in command of a foreign ship passing within 
three miles off the shore of England, on a voj'age to a foreign port ; 
and while within that distance his ship ran into a British ship, and 
sank her, whereby a passenger on board the latter ship was drowned. 
The facts of the case were such as to amount to manslaughter by 
English law. The ultimate question was the jurisdiction of the 
central criminal court. This depended not only on dominion over 
the three-mile limit, but upon certain statutes, and on the absence 
of an enabling enactment. The court was not unanimous on any 
of the propositions, and the agreement of the majority was only as 
to the latter; that is, the absence of a statute. The minority of the 
court was firm in the conviction that the sea within three miles of 
the coast of England was part of its territory. Lord Chief Justice 
Cockburn rendered the opinion of the majority, and if it may be 
said that he accurately opposed the reasoning and conclusion of the 
minority, he nevertheless based his judgment as well on other 
grounds, and it was only in the judgment that others of the minority 
concurred. Lush, J., in his concurring opinion, makes a distinction 
between the dominion of parliament and the dominion of the com- 
mon law, and excludes the three-mile limit only from the latter. In 
concluding, he said: 

"Therefore, although as between nation and nation thèse waters are British 
territory, as being under the exclusive dominion of Great Brltain, In .iudicial 
language they are out of the réalm, and any exercise of criminal jurisdiction 
over a foreign ship in thèse waters must, In my judgment, be authorized by an 
act of parliament." 

The lord chief justice also conceded the power of parliament, and 
jurisdiction for certain purposes, including flshing, finding sufficient, 
or at least not dissenting from the sufficiency of, the reasoning for 
the latter. But if the jurisdiction be orie of législative power, if it 
exist in England it must exist in the United States, disregarding 
now, as not a condition of our inquiry, the différence between con- 
trol over dômestic and control over foreign shipa. If it exist in the 
United States, it is either in the national or in the state govern- 
ments. In which it is we hâve already considered, and caii only 
repeat what Justice Blatchford said in Manchester v. Massachu- 
setts, that the jurisdiction of a state over the sea adjacent to its 



HUMBOLDT LUMBER MANUFACTUREES' ASS'N V. CHRISTOPHERSON. 247 

•coast is that of an independent nation. If there is a limitation of 
this jurisdiction, it is in the commerce clause of the constitution of 
tlie United States, under wliich congress may assume it; but, until 
congress does assume it, state législation is valid. iSteamboat Go. v. 
Chase, IG Wall. 522; Sherlock v. Alling, 93 U. S. 99; The Wil- 
lamette, supra. 

To the jurisdiction of the state, besides the citation from Henry, 
supra, the appellant opposes the cases of Armstrong v. Beadle, 
5 Sawy. 485, Fed. Cas. No. 541; Lord v. Steamship Co., 102 U. S. 
541. If the latter case is an antagonism to Manchester v. Massa- 
chusetts, it will hâve to yield to the latter. But there is no an- 
tagonism. Lord V. Steamship Co. is to be interpreted as apply- 
ing to the océan beyond the three-mile limit. In Armstrong v. 
Beadle the facts were that plaintiff and his wife were passengers 
on a steamer bound from a port of Oregon to San Francisco. On 
the voyage she struck a rock "near" Point Arena, in the county of 
3Iendocino, the complaint said, and plaintilî and his wife were or- 
dered to get into a surf boat, with which the steamer was provided, 
and by its négligent handling his wife was thrown into the water. 
The answer admitted the principal facts, but alleged that while said 
steamship was proceeding on her voyage, and on the high seas, 
the said steamship was, by the périls and accidents of the seas, forced 
and cast upon a rock. The opinion of the court was on a demurrer 
to this answer. The exact locality of the disaster did not appear. 
The complaint put it "near" Point Arena. The answer put it "on 
the high seas." But there is nothing further to show whether it 
was inside or outside of the three-mile limit, or that the fact or the 
effect of such limit was urged upon the court. Nothing, therefore, 
can be determined from the case than that it adjudges that the stat- 
ute had no extraterritorial etîect. If it extends further than this, 
it is inconsistent with Manchester v. Massachusetts. 

Against the validity of the statute may be cited Judge Hopkin- 
son's charge to the jury in U. S. v. Kessler, Baldw. 15, Fed. Cas. No. 
15,528, and for its validity the case of The Ann (decided by Judge 
Story), 1 Gall. 61, Fed. Cas. No. 397. The learned judge said: 

"AU the writers upon public law agrée that every nation has exclusive juris- 
diction to the distance of a cannon shot, or marine league, over the waters ad- 
jacent to its shores; and this doctrine has been recognized by the suprême 
court of the United States. Indeed, such waters are considered as a part of 
the terrltory of the sovereign." 

The appellant further urges that it is exempt from liability by sec- 
tion 3 of the act of congress of February 13, 1893 (27 Stat. 445). It 
reads as follows: 

"If the owner of any vessel transporting merchandise or property to or from 
any port in the United States, shall exercise due diligence to make said vessel 
seaworthy, and properly manned, etiuipped and supplied, neither the vessel, 
her owner or owners, agent ôr charterers, shall become or be held responsible 
for damage or loss resulting from faults or errors in navigation, or in the man- 
agement of said vessel," etc. 

The acts complained of occurred in 1889, and therefore, if this 
statute was otherwise applicable in the circumstances of this case, — 
■ot wMcb we express no opinion, — the statute would hâve to be given 



248 '73 FEDERAL REPORTER. 

a rétroactive opération to make it so. It is a welltsettled rule of 
construction that this is not done except under the compulsion of 
language so clear and positive as to leave no room for doubt that 
such was the intention of the législature. There is no such com- 
pulsion in the language of the act relied on, and we may not so cou- 
strue it. 

The fourth contention of appellant — that the damages awarded 
are excessive — needs not much comment. It may be, as counsel 
urges, quoting Judge Billings in Cheatham v. Red River Line, 56 
Fed. 250, that the problem of how long a man's productive life shall 
be estimated, and at what sum, is one of the greatest uncertainty. 
But an estimate must be made, and what better can we do than 
to take the existence and the promise of the qualities and conditions 
when the life was destroyed. By this test the damages awarded 
were not excessive. The judgment of the district court is therefore 
afflrmed. 

HANFORD, District Judge (dissenting). I concur in the opin- 
ion of the majority in holding that the place of the disaster to the 
Fidelity is within the boundaries of the state of California, and that 
the laws of California in force at the time furnish to this court a 
rule of décision applicable to the question in this case as to the 
right of widows and children to recover damages from a person or 
corporation guilty of négligence or a wrongful act causing the death 
of their husbands and fathers. I concur generally in the opinion of 
the majority, except that I am unable to find from the évidence 
that the master of the steam tug Printer or the petitioner were in 
any wise to blâme for the disaster to the Fidelity, or by any wrong- 
ful act or négligence caused the death of the persons on board of 
her. The only ground upon which the petitioner or the steam tug 
Printer can be held liable for the damage resulting from the loss 
of the Fidelity is that the master of the tug was guilty of négli- 
gence or some fault which was the direct or proximate cause of the 
casualty, and the burden rests upon the parties claiming damages 
to establish by at least a fair prépondérance of the évidence that 
there was some négligence or fault. The liability of a tug boat 
in gênerai is stated by the learned judge of the district court be- 
fore whom this case was tried in the followingexcerptfrom the opin- 
ion of the suprême court in the case of The Margaret, 94 U. S. 496 : 
"ïhe tug was not a common carrier, and the law of that relation has no ap- 
pliratlon hère. She was not an insurer. The highest possible degree of skill 
and care were not required of her. She was bouiid to bring to the performance 
of the duty she assumed reasonable skill and care, and to exercise them in 
everything relating to the work until it was accomplished. The want of either 
in such cases is a gross fault, and the offender is liable to the full estent of the 
measure of the conséquences. Brown v. Clegg, 63 Pa. St. 51; The Quickstep, 
9 Wall. 665; Wooden v. Austin, 51 Barb. 9; Wells v. Navigation Co., 8 N. Y. 
375; The New Philadelphia, 1 Black, 62; The Cayuga, 16 Wall. 177; Cushlng v. 
The Fraser, 21 How. 184. The port of Racine was the home port of the tug. 
She was bound to know the channel, how to reach it, and whether, in the state 
of the wind and water, it was saie and proper to niake the attempt to corne in 
with h,er tow. If it were not, she should hâve advised waiting for a more 
favorable condition of things. She gave no note of warning. If what occuired 
was inévitable, she should hâve forecasted it, and refused to proceed." 
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In seeking to fasten responsibility for damages to the tow the libel- 
ant is required to show négligence or dereliction on the part of the 
tug boat, affirmatively, by a f air prépondérance of the évidence ; and 
it is necessary to show with reasonable clearness the real cause of 
the loss. The Webb, 14 Wall. 406; The A. E. Eobiuson, 57 Fed. 
667. And upon the issue of négligence or dereliction, whether as 
to seaworthiness, adequacy for the work, or the time of starting, the 
rule by which the conduct of the master of a tug boat is to be 
measured is this : The law does not require a vessel, in order to be 
rated as seaworthy, to be capable of withstanding every péril, nor 
that a tug be capable of rescuing her tow in ail weather, nor that 
she shall start only when there is no possibility of danger, nor that 
the master will in an emergency infallibly do that which, after the 
event, others may think would hâve been best. The tug must be 
reasonably adéquate for ail the work undertaken, managed with 
reasonable judgment and nautical skill, and she must start only in 
weather that, in the judgment of nautical men, is reasonably safe 
for the trip, and the master must exercise reasonable prudence and 
good judgment. A fault on the part of the tug which consists of a 
mère error of judgment on the part of her master is not sufficient 
to create a liability for resulting damage. The Battler, 62 Fed. 612, 
and cases therein cited. The customs and practice of nautical men 
of recognized skill, at a particular place, is a just criterion for judg- 
ing as to what is reasonable prudence in a particular instance, for 
men whose calling requires them to contend with dangerous élé- 
ments are guided in a large measure by necessity, and the particular 
forces which environ them. Therefore, the rules and habits shaped 
by necessity may rightfully be depended upon as guides. The Allie 
and Evie, 24 Fed. 745-749. 

With the foregoing gênerai rules of law in mind, the évidence must 
be canvassed in order to ascertain whether the facts established axe 
such as to entitle the respondents in this case to recover, and it is 
proper now to take up singly the particular spécifications of négli- 
gence and fault alleged against the master of the Printer. 

First. It is alleged that Capt. Lawson was not licensed by the 
local board of pilot commissioners for Humboldt Bay, as required by 
the statute of the state of California. This charge is true in fact. 
But Capt. Lawson was duly licensed for the service in which he was 
engaged, as master and pilot of the Printer, in conformity with the 
laws and régulations of the United States. In such matters, the 
national law is paramount to the state law, and section 4444, Eev. 
St. U. S., prohibits the states from imposing upon pilots of steam 
vessel s any obligation to procure a state license in addition to that 
issued by the United States, except in the case of persons serving as 
pilots of vessels other than coastwise steam vessels. It is shown by 
uncontradicted évidence that Capt. Lawson had been 20 years con- 
tinuously employed as pilot of steam tugs in towing over the bars at 
the entrances to the Columbia river, Shoal Water Bay, and Gray's 
Harbor; that he has been a successful pilot, and bas retained the 
confidence of his employers ; and that he had been successf uUy em- 
ployed as master and pilot of tug beats employed in towing over the 
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bâr 'àt the entrance to Humboldt Bay for over three months prior to> 
the loss of the Fidelity,— a sufflcient time for him to becorae ac- 
quainted with the locality, the channel, the customs and usages per- 
taining to business in the Une of his profession at the place, he 
bêing already experienced as a master and pilot on steam tugs at 
other places on the Pacific coast, where the dangers of his calling 
were similar. His lack of a state license was, therefore, not a fault, 
nor a contributing cause to the disaster. 

Second. ïhe next fault to receive attention is the failure of the 
Printer to hâve on board a licensed mate. The évidence shows, how- 
ever, that Mr. Johnson, vi^ho was employed in that capacity, was 
compétent, and that he .performed his duties faithf ully, and he did 
not in any manner, by omission or commission of any act, contribute 
towards the disaster. Such being the case, no liability attaches in 
favor of the respondents bv reason of noncompliance with the law 
in this particular. The Blue Jacket, 144 U. S. 371, 12 Sup. Ct. 711. 

Third. The particular fault alleged is recklessness on the part of 
the master of the tug in attempting to cross the bar with the Fidelity 
in tow at the particular time, and it is conteuded that the state of 
the tide, the force of the wind then prevailing, and the tempestuous 
sea breaking on the bar created conditions so unfavorable for cross- 
ing, and were dangers so plainly apparent, that the conduct of Capt. 
Lawson in making the attempt to cross, instead of waiting outside for 
more favorable conditions, is inexcusable. This contention présents 
the main issue in the case, and upon this the flndings of the district 
judge who tried the case are adverse to the petitioner. The rule 
that, where there is a conflict in the évidence, the findings of the 
judge before whom the case was tried on questions of fact will not 
be disturbed by an appellate court, cannot be fairly invoked, for the 
reason that the case was tried in the district court upon dépositions 
taken out of court; and as the judge did not see the witnesses, nor 
hâve an opportunity to observe tlieir appearance or behavior while 
giving their évidence, he could not be in a better position to weigh 
the évidence than the judges of this court; and a careful reading of 
the testimony in the record showâ that, while the witnesses called 
on eachiside expressed opinions and stated conclusions favorable to 
the party calling them, there are really no contradictions as to 
actual facts of vital importance. To arrive at a just conclusion as 
to the condition of things at the time and ]place of the disaster, the 
évidence must be analyzed, and due weight given to ail of it. There 
is no ground apparent for rejecting the statement of any witness as 
to any material fact in the case. The most that can be claimed is 
that some of the witnesses erred in their opinions and statements 
as to the force of the tide and of the wind, and as to the degree of 
roughness of the sea, and the depth of the water breaking on the 
bar. The only witnesses who actually saw the capsizing of the 
Fidelity are Capt. Lawson, Mate Johnson, of the Printer, and Capt. 
W. P., Smith, assistant engineerin charge of the government works 
in OEumboldt Bay. And their statements as to the cause and man- 
ner of the casualty and the conduct of the tug can be fairly recon- 
ciled. Ail of the witnesses who observed the weather and sea at the 
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time and place of the occurrence give their individual opinions and 
statements as to the force of the tide, velocity of the wind, and 
depth of the breakers, except Capt. Smith, who gave positive testi- 
mony as to the reading of the tide gauge under his charge, showing 
the précise time et high tide in the morning, and the exact différence 
between high tide and low tide on that day, and for the days next 
preceding and subséquent; and Mr. Connell, observer of the weatlier, 
in charge of the United States signal station at Eurêka, who sliows 
by the record in his office the exact direction and velocity of the wind 
during each hour between 6 o'clock a. m. and 6 o'clock p. m. on the 
day in question. The différences in the opinions and statements of 
other witnesses are not greater than should be expected in regard to 
such matters, assuming that ail the witnesses were honest, and testi- 
fied according to the best of their understanding, and making due 
allowance for such différences as would naturally arise by reasun of 
the différent standpoint and opportunity for observation of each. 
It is but a fair comment to say that the major part of the testimony 
adduced in behalf of the appellees is argumentative, rather than a 
plain narration of facts, and that it appears to hâve been elicited by 
leading questions. The strongest statements are in the words of 
counsel, and merely assented to by the witnesses. (iiving due 
weight to the testimony as a whole, and to every part, and making 
due allowance for the interest and préjudice which some of the wit- 
nesses are shown to hâve, and considering the opportunity of each 
to observe the conditions, it is entirely safe to accept the testimony 
of Capt. Smith witli référence to the tide. He is disinterested, and 
appears to hâve been candid, and an intelligent observer. His 
duties, for a long time prior to the occurrence, included not only the 
keeping of the tide gauge, but aiïorded ample opportunity for aequir- 
ing accurate knowledge with référence to the tide and currents 
exerting force on iïumboldt Bar. At the time of the casualty he 
was in a boat, in which he not only felt the force of the tide, but 
drifted with it. There is quite as much in the testimony of the 
other witnesses to corroborate his statements and conflrm his opin- 
ions as there is to the contrary. He states that the self-registering 
tide gauge was in perf ect working condition at the time, and that the 
total fall of the tide, between high tide, at 7:05 a. m. and low water, 
at 12:40 p. m., was but one foot and seven-tenths of a foot, and that 
the incoming flood tide on the afternoon of the same day, at high 
tide, was but one foot and three-tenths of a foot higher than the 
low-water mark at 12:40 p. m. On the préviens day, high water, 
at 6:30 a. m., was flve feet and eight-tenths above standard low-water 
mark, and low water, at 11:45 a. m., was four feet and five-tenths. 
It was high water again at 4:30 p. m., five feet and eight-tenths; and 
low water at 11:20 p. m., two feet and two-tenths; and on the next 
day after the occurrence there was low water at 1 o'clock a. m., two 
feet and nine-tenths; then high water at 8 a. m., seven feet and four- 
tenths; then low water at 2:23 p. m., four feet and six-tenths; then 
liigh water at 7:15 p. m., six feet and three-tenths. The Fidelity 
was capsized between 9 o'clock and 9 :30 a. m,, so that the tide had 
been ebbing about two hours, in which time Capt. Smith states the 
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water had fallen about eight-tenths of a foot. In view of thèse 
well-established facts, it is not possible that the tide could hâve been 
running with any considérable force outside of the narrowest part 
of the entrance to Humboldt Bay, and Capt. Lawson's statement that, 
at the time of starting to cross in with his tow, the state of the tide 
was high water slack, is literally true. It is also safe to accept 
the testimony of Mr. Oonnell, with référence to the wind. He gives 
the record kept in his office for the day of the casualty as follows: 

"Oommenelng at 6 a. m. on the 16th, from six to seven, it blew one mile of 
wind. The direction of the wind was from south to southwest. It varied from 
south to southwest. From seven to eight, two miles; eight to nine, six miles; 
nine to ten, eight miles; ten to eleven, thirteen miles; eleven to twelve, sixteeii 
miles; twelve to one, eighteen miles; one to two, sixteen miles; two to three, 
twelve miles; three to four, fourteen miles; four to five, nine miles; tive to 
six, fourteen miles; six to seven, fourteen miles." 

Thèse observations were taken at a distance of flve miles from 
Humboldt Bar, and according to the testimony an allowance of one 
mile per hour additional velocity on the bar is reasonable, so that ut 
the time when Capt. Lawson started to cross the bar the very light 
breeze prevailing during the earlj morning hours had increased in 
velocity to not exceeding nine miles per hour. ïhis certainly can- 
not be characterized as a strong wind, nor porteutous of immédiate 
danger. There had not been, during the night preceding, any strong 
wind in the immédiate vicinity; and the évidence fails to show that 
there was, during the morning in question, any indication of a com- 
ing storm, or any cause to anticipate high waves, or additional rough- 
ness of the sea. The Printer and another tug, the H. H. Buhne, 
crossed the bar, going to sea in search of vessels in the otting to be 
towed in. The two tugs were competitors for business, but Capt. 
Lawson had no occasion to take chances in order to succeed against 
his rival, for the other tug had preceded him in an otfer of service 
to the Bldelity, and his otfer had been rejected on the ground that 
the captain of the Fidelity was obliged to give préférence to the 
Printer. The testimony shows that another tug was disabled in 
attempting to cross the bar on the same morning, but this circum- 
stance is without significance, for the reason that it is not shown 
by the évidence that the mishap was not caused by bad seamanship 
or négligence on the part of her officers. The Printer met with no 
difticulty in crossing the bar, going out. The H. H. Buhne, which 
accompanied her, also crossed the bar without difiSculty, and waited 
outside until afternoon, when she returned, af ter the wind had been, 
blowing with increasing velocity for several hours, and crossed in 
without an accident ; and her master, Capt. Hanson, who was called 
as a witness in behalf of the appellees, corroborâtes Capt. Lawson in 
giving as one of the rules observed by masters of steam tugs on Hum- 
boldt Bar that when the conditions are so that a tug can go out in 
safety to a vessel in the oflfing, it is safe to tow her in. His testi- 
mony on this point is as follows : 

"Q. Isn't it a fact that if you can cross over the bar, and a vessel is in the 
ofllng, you can always tow her in? A. Yes, sir; I can. If I can go ont with 
the tug boat, I can bring the vessel In, too. That is what I think every day. 
But 1£ I ean't get out, I can't take a vessel. If I can go with the tug boat over 
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the bar, I can come back again with the vessel, unless something occurs that is 
unlooked for, or unless something breaks down when we are out there. If 
everything goes well, I calculate to corne right back. It Is always easler to 
come In tban to go out. You can stay outside, and watch your chance to come 
In, and, when a sea overtakes you, you can go in; but you can't do It in going 
out." 

Capt. Lawson's testimom^ on the same point is as follovvs: 
"It is always deemed safe to tow in when the tug can in safety cross out." 

Eurêka was the home port of the Fidelity, and her captain must be 
presumed to hâve been acquainted with the dangers and difliculties 
of Crossing the Humholdt Bar, and some considération must be 
given to his conduct. He had been for some time waiting in the 
ofSng for a tug, having ample opportunity to observe the conditions 
of the sea, wind, and tide. It is shown by the uncontradicted testi- 
mony of Capt. Hanson that he was only waiting for the Printer to 
tow his vessel in; and Capt. Lawson, in giving his testimony, has 
swom that Capt. Christopherson expressed the opinion that the 
weather was favorable, and that, as it was then high tide, it was per- 
fectly safe to tow the Fidelity into Humboldt Bay. It is certain that 
he consented to be towed in at that time, if he did not positively 
request it, for he was in no wise compelled to surrender control of his 
vessel to the tugboat. His responsibility is at least equal to that 
of the master of the tug. The mate of the Printer, Mr. Joimson, 
has also sworn that in his judgment, at the time of giving the hawser 
to the Fidelity, everything was favorable as to the time, the tide, 
and the condition of the bar and of the weather for crossing it in 
safety; that there was no reason to expect such a wave as that 
which capsized the Fidelity at that particular time more than at any 
other time, and he further expresses his opinion thus: 

"I think it would be the judgment of any good boatmau that the vessel should 
bave towed in with perfect safety at the time we took her outo the bar." 

In opposition to the judgment of thèse experienced navigators, as 
shown by their conduct and sworn testimony, is to be placed the 
évidence of the oificer of the llfe-saving station, and his two assist- 
ants, to the effect that the bar, on the morning in question, was very 
rough, and that they considered it hazardous and unwise to tow a 
vessel in at the time when the Printer made the attempt; and the 
statements of Capt. Peter Bone, Capt. H. H. Buhne, and Capt. Hanson, 
in answer to hypothetical questions, to the effect that under condi- 
tions stated in the questions, which are not proven to hâve existed 
at the time, it would be négligence on the part of the master of a 
tug to tow a vessel in across Humboldt Bar; and the testimony of 
the cook on the Printer, to the effect that he made a voluntary sug- 
gestion to Capt. Lawson, that the bar appeared too rough to tow in, 
and was told by the captain to mind his own business. With respect 
to the men of the lif e-saving station, there is ample ground to assume 
that their opinions are founded upon the conditions existing after 
the casualty, rather than upon facts which they observed previous 
to its occurrence. Although the Printer, with the Fidelity in tow, 
was seen approaching the bar by one of their number, the fact made 
so little impression that they ceased observing the tug and her tow, 
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and were engaged in routine worli about their establislinient wlien 
the Fidelity was oapsized, and they did not know of tlie occurrence 
until informed by a man sent as a messenger from Capt. Smith's 
boat. The expert évidence and the opinion of the cooli cannot, in 
fairness, be allowed to outweigh the judgment of experienced and 
compétent shipmasters and pilots. A clear prépondérance of the 
évidence justifies and leads ,to the conclusion that Capt. Lawson's 
conduct was reasonably prudent, and was guided by what other 
compétent and experienced nautical men, acquainted with the con- 
ditions and dangers of Humboldt Bar, would regard as good judg- 
ment. 

The real cause of the disaster is shown plainly by the uncontra- 
dicted testimony of ail the eyewitnesses to hâve been an unusually 
high wave or swell, which roUed in over the bar suddenly and un- 
expectedly, the origin of which was a disturbance at a distant point 
on the océan. The Fidelity was in ballast, and she usually carried 
only about 20 tons, and there is no évidence tending to prove that 
she had a gi'eater quantity on this occasion. With that amount of 
ballast, a light draught vessel of her capacity would be, as described 
by Capt. Lawson, "like an eggshell," in a heavy sea. The wave 
lifted her stern out of the water, and, instead of settling back, she 
careened, and the second wave coming completely capsized her. 
The disaster was sudden, and fully completed within a very few 
moments. Capt. Smith's description of the occurrence, in his testi- 
mony, is as follows: 

"I' saw lier when she evidently took her flrst sea on the bar, because I eould 
see her stem lifted. * « * i suppose she tlien commenced ninnlng ahead. 
After it lifted a whlle she gradually swimg to the east and north, and evi- 
dently nearly stopped. The second sea threw her down to about forty-five de- 
grees, I should thlnk; and then I jumped up in niy boat,— I jumped up on the 
seat,— and when I got up on top of the seat I saw her keel." 

The disaster can be attributed to only one cause, — a péril of the 
sea, — for which no blâme can be imputed to any person. It was not 
an inévitable conséquence of crossing the bar at that particular time. 
The tug might hâve waited until the turn of the tide. If she had 
done so, the time would not hâve been more opportune, for by that 
time the wind had increased to about its maximum velocity for the 
day, and the sea was necessarily rougher than at any time during 
the f orenoon ; and if the tug had delayed for days or weeks or months 
she might still, in crossing the bar, hâve encountered a swell from 
ihe océan, equally as dangerous. 

It is my opinion that the jxidgment appealed from should be re- 
versed, with costs, and the cause remanded, with instructions to 
enter a decree declaring the appellant to be exempt from ail lia- 
bility. 
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THE HERCULES. 

NEALL T. GENTHNER. 

(Circuit Court of Appeals, Second Circuit. Februai-y 20, 1890.) 

1. TowAGB — Loss OF Bakgb — LiABir.iTY oif Tne. 

A tug, witli two coal-laden, sea-going barges, left Delaware Bay for 
Providence, in tlie af ternoon, af ter deiaying several liours on account of 
a ttireatened easterly storm. At the time of starting, tlae wind had shif t- 
ed to west-northwest, and was blowing about 10 miles an hour, whicli 
was a favorable wind for the voyage. The niasters of both tugs assented 
to starting at that time. After midnight, when the vessels had proceed- 
ed about 21 miles, the wind increased, and there was thick snow, and 
during the following day there was a gale from the nortli-noi'thwest. 
Little progress was made, but no damage was done untll late in the even- 
ing, when a heavy sea struck one of the barges, and caused her to spring 
a leak, from which she sunk, and was totally lost. Jldd, that the tug was 
not liable, either on the ground that her master was not warrauted in 
leaving the breakwater in the condition of the weather, or because he did 
not turn back when he found the storm increasing, there being apparently 
as much danger, from the shoals near the Capes, in attempting to regain 
the breakwater in the darkness, as in continuing to face the storm, and 
it also appearing that the barge was old, and had a weak bottom. fô^ 
Fed. 268, reversed. 

3. Samb— CoNDucT op Master. 

A tug is not to be held liable for the loss of a tow merely because her 
master, in an emergency, did not do precisely what, after the event, other» 
may think would bave been best. If he acted wlth an honest intent tO' 
do his duty, and exercised the reasonable discrétion of an experienced 
master, the tug should be exonerated. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This was a libel in rem by Philip J. Genthner against the steam tug 
Hercules (Frank L. Neall, trustée, claimant) to recover damages foi 
the loss of the barge Saugerties. The district court rendered a decree 
in faTor of libelant (63 Fed. 268), and the claimant appealed. 

Robinson, Biddle & Ward (Henry Galbraith Ward, advocate), foi 
appellant. 

Benedict & Benedict (Robert D. Benedict, advocate), for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. In the af ternoon of March 3, 1893, the tug Bér- 
cules, having in tow the barges Saugerties and Moonbeam, both ladan 
with coal, left Delaware Bay for the port of Providence, passing the 
breakwater at 5:30 p. m. About 11 o'clock in the evening of the nest 
day, the Saugerties having sprung a leak, and being about to sink, Ler 
crew were taken on board the tug, and soon after she sunk, and oe- 
came, with her cargo, a total loss. Her owner brought this action 
to recover the value of the barge and her cargo, upon the theory that 
the loss was occasioned by the négligence of the tug in starting on the 
voyage in the face of a threatened gale, and, after starting, when 
it had corne on to blow a gale, and while yet within easy reach of 
the Delaware breakwater, in not turning about, and seeking safety. 
The district judge was of the opinion that the tug put to sea with. 
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the barges, "in the face of évident signs of approacliing storm," but 
placed liis décision upon the ground that slie was "guilty of continu- 
ing to face a dangerous storm after she experienced its force, when 
common prudence required her master to turn back, and seeli the 
shelter of the brealvwater." We are constrained to differ with the 
learned district judge in respect to each of thèse conclusions. It 
will not be profitable to rehearse or analyze the évidence f ound in the 
volumiûous record, much of which was not taken in the présence of 
the district judge. The facts shown by a decided prépondérance of 
proof are thèse: 

The tug belonged to the Eed Star Une, was a strong, thoroughly 
equippéd vessel, and was in command of an experienced master, who 
had no interest or motive to induce him to expose the barges, or his 
employer, to the conséquences of a dangerous voyage. He had 
brought the barges down the river, and anchored them there early in 
the forenoon, because he thought the weather indications unpropi- 
tious. Thèse denoted an easterly storm, with snow, and the wind 
from that direction would hâve been inshore. The weather continued 
threatening during the forenoon, but in the afternoon there was a 
favorable change, and, when the vessel s left, the wind, which had 
worked around from the southeast to the southward and then into tJie 
westward, was blowing about 10 miles an hour from the west-north- 
west, indicating a fresh breeze from the northwest, — a favorable wind 
for the proposed voyage. The barges were seagoing ships, eut down, 
and, as loaded, had ample freeboard; that of the Saugerties being 
seven feet. The masters of both barges acquiesced in starting, and 
so, also, did the superintendent of the Red Star line, who was near 
by. After passing the Capes, the vessels proceeded slowly against 
a head sea, making the Five-Fathom Bank lightship, distant 21 
miles from the breakwater, at 1 :15 a. m. Between midnight and the 
next morning, the wind increased, and at 4 a. m., March 4th, there 
was thick snow, which continued at intervais, with increasiag wind, 
until 4:30 p. m., at which time the wind was blowing a gale from the 
north-northwest. From this time until about 8 o'clock p. m. the gale 
increased, shifting to the northwest. After passing the Five-Fathom 
Bank lightship, the vessels made very slow progress, and from the 
morning of the 4th, when they had gone about 10 miles from the 
lightship, throughout the day, the tug did not attempt to do more 
than hold the barges up against the wind. 

It is apparent that, throughout the day, until early evening, not- 
withstanding the severity of the gale, the barges did not suffer, and, 
indeed, did not expérience any serions discomf ort. They were not 
boarded by any considérable seas, and the storm racks were not used, 
at table, when dinner and supper were served. Neither those in 
charge of the tug nor in charge of the barges considered the situation 
dangerous, and the thought of turning back and attempting to reach 
the breakwater does not seem to hâve occurred to any. of them. When 
the pumps were sounded on the Saugerties between 6 and 7 o'clock 
no water was found. A little later, however, a heavy sea struck her, 
which carried away her boats, and, the cabin door being open, some of 
it went into thé cabin. An hour or so later she was found to be leak- 
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ing badly. She had recently been overhauled, and caulked where 
the oakum had worked out of her seams. The shipwright testifles 
that, "in a gênerai looking over, she looked pretty fair." After she 
had been caulked, her bottom was in such condition that, if subjected 
to moderate strain, she would be likely to leak. The master who had 
been in charge of her the previous fall testifles that she leaked con- 
stantly, that it was necessary to caulk her continually, and that he 
refused to sail with her again because he thought her unsafe. There 
is évidence that, after she began to leak badly, her pumps could not 
be worked because the connections of her engine were out of order, 
but this may not be true. About 9 p. m. her master signaled the 
tug for assistance. The master of the tug, supposing the barge was 
only suffering from the bad weather, turned the vessels about, and 
ran before the sea. An hour or so later the Saugerties signaled 
the tug again. The master of the tug then broke the hawser 
between the tug and the Saugerties, pulled alongside the Sauger- 
ties, and the crew of the Saugerties got on board the tug. While 
this was going on, the Moonbeam, whose hawser had been de- 
tached from the Saugerties, was adrift, and for some time continued 
drifting in the trough of the sea, when she was again taken in tow 
by the tug. Although she was a smaller barge than the Saugerties, 
none of her crew, even at that time, thought her in serions danger. 
While thus drifting, or later in the night, she broke her tiller. Her 
master repaired it as best he could, but later it was carried away 
again. The gale moderated the next morning, but as the Moonbeam 
could not be steered, early in the afternoon, at the request of her 
master, the tug turned about, and took her back to the breakwater. 

Doubtless the barges were exposed to a storm, after the morning of 
the 4th, which was dangerous, in the sensé that some mishap to the 
steering gear, or even the parting of a hawser, might imperil them, 
and which was so severe that a vessel with a décrépit bottom would be 
likely to spring a leak. If the master of the tug ought to hâve fore- 
cast such a storm, the dictâtes of prudence should hâve f orbidden him 
to expose the barges to the chances, notwithstanding he was unaware 
of the weakness of the Saugerties. But we are convinced that the 
weather conditions when he put to sea justified him in doing so, tak- 
ing into consideratien the character of his tug and the apparent sea- 
going qualifies of the barges. If he could hâve turned back at any 
time during the forenoon of the next day, and safely brought his ves- 
sels to the protection of the breakwater, it is apparent now, after the 
event, that it would hâve been the part of prudence to do so; but it 
was not so apparent tlien, and it cannot be confldently asserted that 
it would hâve been safer to hâve put back than to hold on. The ves- 
sels dreW 21 and 22 feet of water, respectively. They were 30 miles 
from the Capes of the Delaware, and the wind was shifting more to 
the westerly. The risk of taking them back, and attempting, in 
snow, and perhaps darkness, to avoid the shoals near the Capes, was 
apparently as menacing and real as any to which they were likely to 
be exposed by holding on in the face of the storm. It would hâve 
been still more impracticable and hazardous to hâve made the at- 
v.73F.no.l— 17 
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tempt later in tlie day. The situation was one where the judgment 
of the master of the tug ought net to be pronounced unwarranted, and 
certainly ought not to be treated as culpable. His conduct is ap- 
proved by the master of the Moonbeam, a disinterested witness, who, 
from the deck of his own vessel, was able to appreciate the situation, 
throughout the day of the 4th, in ail its bearings. In ail probability, 
if the Saugerties had been a seaworthy vessel, she would hâve weath- 
ered the gale. The disaster which befell her is more properly at- 
tributable to her own unsoundness, than to any fault of the master of 
the tug. The tug is not to be held responsible because the master, in 
an emergency, did not do precisely what, after the event, others may 
think would hâve been best. If he acted, as we are satisfled he did, 
with an honest intent to do his duty, and exercised the reasonable 
discrétion of an experienced master, she should be exonerated. 

The decree is reversed, with costs, and instructions to the district 
court to dismiss the libel, with costs of that court. 



THE BURLINGTON. 

GRUMMOND v. THE BURLINGTON. 

(District Court, B. D. Michigan. February 7, 1896.) 

1. Marikb Insdrance — Abandonmbnt. 

When the insured is paid as for a total loss, the property insured passes 
to the Insurer wlthout any formai abandonment. 

S. Sai.vagb — Removat, of Wkeck — Obstkuction to Navigatiok. 

Under the Canadlan statuts glving to the minlster of marine and flsh- 
eries authorlty to cause the removal of any wreck whlch, in his opinion, 
coustitutes an obstruction to navigation, his décision that a particular 
wreck on the Canadlan side of the Détroit river is such an obstruction is 
not reviewable by the courts of thls country, and is sufficient to protect any 
person, authorlzed by hlm to undertake the removal, from any daims of 
the owner of the wreck for an unlawful interférence with his property. 

3. Salvagb— Deréwct Vbssei,. 

ïhe fact that a sunl^en wreck is allowed by her owners to remain for 
nine months in a position where she is exposed to further injury, and 
wliere she is a serions obstruction to navigation, and is likely to become 
a source of danger to vessels navigatlng in the viclnity, is sufficient to es- 
ta blish her character as a dérelict, so as to make her a proper subject of 
salvage. 

4. Samb— Compensation — Dereliot. 

Where the work and expenditures actually employed in raising a wreck 
abandoned by the owners far exceeded the value of the property recov- 
ered, and it was clear that the property could not hâve been rescued wlth- 
out an outlay exceedlng its value, held, that the entire proceeds should be 
awarded to the salvors, and that, as agalnst them, no compensation should 
be awarded to a vessel whlch had endeavored to put ont the flre causing 
the wreck, where the beneflt of her services was lost by the sinklng of 
the vessel. 

This was a libel by U. Grrant Grummond against the steam barge 
Burlington and cargo to recover compensation for salvage serv- 
ices. 

Th« libel In thls cause clalms salvage for the raising and removing to this 
port of the steam barge Burlington and the remuant of her cargo of lumber, 
which lay almost entirely submerged near Sandwich Point, on the Canadiaa 
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■side of the Détroit river, about three rniles below Détroit. While on a voy- 
age from Bay City to Cleveland, Oblo, baving on board a cargo of lumber, 
on the 16th day of April, 1894, the Burlington took lire; and, ail efforts to ex- 
tlngulsh the fiâmes falllng, she was headed for the Canadian shore, and there 
beached, with her bow in about eight feet of water. In this position, she 
■continued to burn, and, by i-eason of the injuries done to lier hull by the tire, 
she fllled, and sank wltli her stern in about 30 feet of water, her l)ow holding 
Its place where she was beached. Her deck load and upper works were en- 
tirely consumed. Mueh of the lumber in her hold was also injured, and great 
damage was done to her hull. Some time after the vessel had been stranded, the 
municipal flreboat Detroiter was obtained, and by her aid the progress of the 
tire was checked. The Burlington had, however, already suftered such dam- 
ages in her hull as to make it impossible to keep her afloat, and the only ben- 
efit derived from the aid of the Detroiter was the prévention of further in- 
Jury by flre to the charred hull and the cargo in the hold. No eiïort was 
made by the owner of the Burlington to remove her from the position in 
which she lay, nor did he manifest any Intention of looking to the raising of 
the vessel or the unlading of the remuant of her cargo. She was suftered to 
remain where she sank until about the 8th day of December, 1894, when the 
libelant, having obtained the use of the tug Champion and a wrecking outflt, 
and having employed an adéquate crew for the work, undertook to raise and 
remove the vessel and cargo. On April Kith and 17th, libelant communicated 
by téléphone and telegraph with G. K. Jackson, of Bay City, the légal owner 
of the Burlington, and endeavored to malîe a contract with him for the re- 
covery of the wreck for $300, "No cure, no pay," or to furnish a tug and 
lighter for that purpose for $175 per day. Libelant testifles that Jackson then 
disclaimed ownership or interest in the property, and referred him to the 
gênerai agents of the insurers of the steamer. ïhis is denied by Jackson, 
who, though not sworn as a witness, it was admitted upon the hearing, would 
testify that he siniply decllned to hâve oiiything to do with libelant, or to 
sanction his effort to raise the vessel. Libelant had also, before entering upon 
the work, made télégraphie inquii-y of the insurer's agents at Buffalo, who 
also disclalmed ail interest in the vessel and cargo. On the llth day of De- 
cember, 1894, after libelant had commenced work on the wreck, Jackson's 
attorney wrote libelant, stating that Jackson had not abandoned tie Burling- 
ton or her cargo, and did not recognize the right of libelant or any person to 
undertake the salvage thereof, and rcquested Grummond to desist from inter- 
férence therewith. No purpose was expressed by Jackson at any time to 
raise the vessel in his own interest. 

The Burlington lay on the Canadian shore, somewhat out of the path of ves- 
sels navigating the Détroit river, yet with her stern in such a depth of water 
as might be used safely by such vessels when occasion required. By the 
Canadian statute (1 Rev. St. Can. 1886, p. 1289, c. 91) it is provided that "if, 
in the opinion of the minister of marine and flsheries, the navigation of any 
navigable water, as aforesaid, is obstructed, impeded or rendered more diffl- 
cult or dangerous by reason of the wreck, sinking or lying ashore or ground- 
ing of any vessel or of any part thereof, or other thing, the said minister may, 
under the authority of the governor in council (if such obstruction or obstacle 
continues for more than twenty-four hours) cause the same to be removed or 
destroyed in such manner and by such means as he thinks fit, and may use 
gunpowder or other explosive substance for that purpose, if he deems it ad- 
vlsable, and may cause such vessel or its cargo or anything causing or form- 
Ing part of such obstruction or obstacle to be conveyed to such place as he 
thinks proper, and to be there sold by auction or otherwise as he deems most 
advlsable, and may apply the proceeds of such sale to make good the ex- 
penses incurred by him in placing, and maintaining any signal or light to in- 
dicate the position of such obstruction or obstacle, or in the removal. destruc- 
tion or sale of such vessel, cargo or thing, paying over any surplus of such 
proceeds to the owner of the vessel or thing sold or other persons entitled to 
such proceeds or any part thereof respectively." November 21, 1894, one J. 
A. H. Campbell made a tender to the department of marine and flsheries of 
Canada, under the provisions of this statute, for the removal of the wreck, 
ofCering to accept, in full payment of his services in connection with the work, 
everything that he might be able to recover from the wreck, and prott'ered 
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other tenus for the performance of the -work looking to tliè complète clearing 
of tho channel from any obstruction: arising from the wreck. Thls tender was 
aecepted by that department by telegram dated November 23, 1894. On the 
5th day of January, 1895, the minlster of marine and fisheries offlcially cer- 
tlfled to Campbell, inter alla, "that, évidence having been produced that such 
removal [of the wreck of the Burlington] has been completed, the sald wreck 
and cargo hâve been, and are hereby, handed over to you for your sole use 
and beneflt." Claiming uuder the authority thus given to Campbell, although 
the proofs fall to show that Campbell authorized libelant to ralse the wreck, 
libelant, on the 8th day of December, eommenced the work of raising the Bur- 
lington. Owlng to her position and her badly damaged condition, thls task 
was found much more difficult than had been expected. The after-hold and 
the engine room of the steamer were flUed with mud. The lire had so greatly 
Injured the huU as still further to increase the difficulties of the undertaking, 
and the' engine of the steamer had sufCered so greatly from the heat as to be 
practically worthless. The cargo also had suffered serions détriment while 
so long submerged, by reason of the sédiment deposited upon it by the action 
of the water. The work was prosecuted vigorously, the crews of the tug 
and llghter and the laborers (some 25 men In ail) working 18 to 20 hours per 
day, until December 22d, when the vessel was raised. The libelant expended, 
for the purchase of tlmber and in the hire of chains for the raising of th(! 
tug, several hundred dollars. The work required the employment of the tug 
Champion, two llghters, and a diver, besldes the usual outflt of steam pumps 
and other necessary appliances. The position in which the steamer lay was 
' such as to expose her to the effect of Ice, and the évidence Is undlsputed that, 
had she been permltted to remain at the place of stranding during the winter, 
the Ice would hâve crowded her Into deeper water, where she would hâve been 
a stlll more serious obstruction to navigation. The steamer was raised after 
removlng some three or four hundred tons of mud from her hold, and takeu 
to Détroit, when such was the condition of her hull that she was sunk by the 
ice, while lylng In a comparatively sheltered slip. To recover compensation 
for his services, the libelant flled this libel, wherein he claims $7,500 salvage. 
The steamer and cargo were sold pendente lite. The proceeds In the registry 
amount to about $1,100, and it Is conceded that the vessel could not hâve 
been raised for that sum. The évidence of the libelant, which is uncontra- 
dicted, is that It was worth from five to six thousand dollars to salve tlie 
ïteamer and cargo, and brlng them to Détroit. 

After the burning of the Burlington, suit was brought against her insurers 
by G. K. .Tackson, who held the légal title of the vessel as trustée, and he re- 
covered, as for a total loss of the vessel, the full amount of the policy. 
It is admltted that the Judgment has been satisfled by the insurers. The 
policies sued upon were against lire, although in the ordinary form of lakc 
hull policies, the limitation of the risk insured against belng expressed by a 
rider upon the policy, reading as follows: "ïhis policy covers against lire 
only on the terms and conditions of the standard form policy of the state of 
New York, and anything in this policy conflictlng therewith is hereby waived. 
This policy covers the property as hereinbefore described only while in board 
or attached to said vessel. * * *" Another rider is attached to the policy, 
which reads as follows: "N. Y. Standard. Percentage Co-insurance Clause. 
If, at the time of the flre, the whole amount of Insurance on the property cov- 
erod by this poUcy shall be less than eighty per cent, of the actual cash value 
thereof, this eompany shall, in case of loss or damage, be liable for only such 
portion of such loss or damage as the amount insured by thls policy shall bear 
to the said eighty per cent, of the actual cash value of such property." There 
was no évidence giveu in the cause other than this last rider of any différence 
botween'the New York standard policy and that written upon the Burlington, 
upon which Jackson recovered against the insurers. 

F. H. & G. L. Canfleld, for libelant. 

T. E. Tarsney and W. W. Wicker, for respondent. 

SWAN, District Judge (after stating the facts). The concession 
that the services render by libelant in this cause were meritorious, 
and resulted in the salvage of the property, is not necessary to the 
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ascertainment of that f act. They hâve ail the élément» necessary 
to constitute a valid salvage claim, namely: (1) A marine péril to 
the property to be rescued; (2) voluntary serTlce, not owed to the 
property as matter of duty; (3) success in saving the property, or 
some portion of it, from the impending péril. The Clarita and The 
Olara, 23 Wall. 16. The fund in court arising from the sale of the 
wreck is the product of the libelant's labor and energy and the ex- 
penditure of his means. TJpon the admitted facts of the case, it is 
clear that whatever value the property had when sold was given to it 
by his efforts. In the condition in which the wreck was left, although 
it was not physically ail destroyed, it was as much a total loss as 
if the fire had wholly consumed it, as demonstrated by the cost 
of the work actually performed in raising and removing it to a 
place of safety. It is not contended that this work could be done 
for less than the amount fiied by the testimony of the libelant as 
its value, and no évidence was offered in contradiction of the li- 
belant's valuation, and we must assume its correctness. The un- 
disputed évidence as to the condition of the steamer when the 
work was undertaken and prosecuted is strongly corroborative of 
the libelant's estimate. 

It is urged by the claimant that, as there was no formai aban- 
donment of the Burlington to the insurers, the title of the prop- 
erty still remains in the claimant. It appears, however, that the 
losB was paid in full by the insurers, and that, npon the trial of 
the suit brought by Jackson against the underwritera, the plain- 
tiflf insisted that, because of the totality of the loss, no abandon- 
ment to the insurers was necessary to entitle him to recover. The 
court sustained that contention, and its judgment was affirmed by 
the suprême court, where the case was taken on writ of error. 
Jackson having received payment on the basis of a total loss, such 
payment operated to transfer to the insurers the salvage of the 
property injured, without the necessity of a formai abandonment 
in writing. "Abandonment is implied as accompanying every set- 
tlement of a claim for total loss. It is unnecessary to stipulate 
for it It passes without a word spoken, for it is a necessary inci- 
dent of every contract, not only of insurance, but of indemnity. 
This abandonment takes place at the time of the settlement of the 
claim ; it need not take place before." Lown. Ins. p. 152. 

This doctrine is held by the suprême court of the United States 
in the case of Phœnix Ins. Oo. v. Erie & W. Transp. Co., 117 U. 
S. 320, 6 Sup. et. 750, 1176, where it is said: 

"When goods Insured are totally lost, actually or construetively, by périls 
ineured against, the Insurer, upon payment of the loss, doubtless hecomes svib- 
rogated to ail the assured's rlghts of action against third persons who bave 
caused or are responsible for the loss. No express stipulation in the policy 
of insurance or abandonment by the assured Is necessary to perfect the title 
of the Insurer. From the very nature of the contract of insurance as a con- 
tract of Indemnity, the insurer, when he has pald to the assured the amount 
of the indemnity agreed on between them, is entitled, by way of salvage, to 
the benéfit of anythlng that may be received, either from remuants of the 
goods or other damages pald by third persons for the same loss." 

This doctrine is clearly applicable to claims in marine policies. 
The Manitoba, 30 Fed. 129. See, also, Wood, Ins. § 485; Rankin 
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V. Potter, L. E. 6 H. L. 118; Kaltenbach v. Mackenzie, 3 C. P. Div. 
471. Hall V. Eailroad Co., 13 Wall. 367, is to the same effect, and 
holds that "there can be no abandonment where there bas been 
total destruction. Tliere is nothing upon which it can operate, 
and an insured party may recover for a total loss without it." 

It is laid down in Phillips on Insurance (section 1523) that "a 
mère payment of a loss, whether partial or total, gives the in- 
surers an équitable title to what may be afterwards recovered from 
other parties on account of the loss"; and that "the eflfect of the 
payment of a loss is équivalent in this respect to that of abandon- 
ment." 

In Eailway Oo. v. Jurey, 111 U. S. 584, 594, 4 Sup. Ot. 566, it is 
said: 

"Tlie payment of a total loss by the insurer works an équitable assignment 
to him of the prôperty and ail the remédies which the Insured had agaiust the 
carrier fot the recovery of its value. It is immaterial whether the policy sued 
upon Insured against are or marine péril." 

The contract being one of indemnity, it is clear, under the au- 
thorities, that its utmost requirement is satisfied when the in- 
surer is paid for a total loss; and it is but équitable that, hav- 
ing thus indemnifled the assured, the insurer should be entitled 
to the remuants of the prôperty saved, if any. 

The stress of the défense is laid upon the proposition that the 
Burlington was not, when libelant performed the work, the proper 
subject of salvage service. It is clear, however, that under the 
doctrine stated in the case of The Clara, supra, the condition and 
location of the prôperty, and the dangers to which it was exposed, 
brought it within those circumstances which justifled the effort 
to rescue it. It had lain uncared for, for nearly nine months, in 
navigable waters, in such proximity to the main channel, and so 
liable to be carried by ice into the pathway of vessels, that, under 
the authority conferred by the law of Canada for the removal of 
wrecks and obstructions in navigation, it was deemed important, 
in the interest of commerce, to remove it as an obstruction. It is 
not within the power of this court to review the action of the Ca- 
nadian government or that of any of its departments upon matters 
within their jurisdiction. The Canadian statutè, in effect, made 
the department of marine and fisheries a spécial tribunal to décide 
whether or not the wreck was an obstruction to navigation, and, 
if it should hold afflrmatively on this point, to authorize its removal 
or destruction, in the interest of commerce. This détermination 
must be held conclusive of the necessity of removing the prôperty, 
and, upon elementary principles, would shield any persons author- 
ized or employed by that department to perform the work. Many 
analogous grants of authority exist in our own législation whereby 
spécial tribunals are created, whose déterminations are not re- 
viewable by the courts. The authority of such oiBcials bas been 
passed upon in numerous cases. Johnson v. Towslev, 13 Wall. 
72; Steel v. Eeflning Co., 106 U. S. 451, 1 Sup. Ct. 389; Baldwin 
V. Stark, 107 U. S. 463, 2 Sup. Ct. 473. Other and la ter instances 
of the grant of like powers, and the finality of the judgments of 
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offîcers actîng under them, are found in laws of the United States^ 
excluding undesirable immigrants, and prohibiting the entry of 
Chinese persons into this country and in législation of the statea 
for the protection of fisheries and other interests. Nishimura Ekiu 
V. U. S., 142 Lî. S. 651, 12 Sup. Ct 336; Lawton v. Steele, 152 U. 
S. 133, 14 Sup. Ct. 499. 

By the law of Canada, the property in the soil adjacent to the 
shore is in the crown, subject to the public right of navigation, 
bathing, and flshing. Attorney General v. Perry, 15 U. C. C. P. 329. 
An act of congress very similar in its provisions to the Canadian 
statutes in question is found in 1 Supp. Rev. St. pp. 296, 369. By 
section 4 of that act (of June 14, 1880, p. 296), it is made the duty 
of the secretary of war, whenever the navigation of navigable 
waters is obstructed or injured by any sunken vessel or water 
craft, to notify persons interested therein, or in the cargo thereof, 
to remove the same; and, in case of their default, it is the secre- 
tary's duty to cause the same to be removed. The provisions oif 
this statute and the amendment of August 2, 1882 (page 369), give 
the secretary of war the discrétion to sell and dispose of sunken 
vessels or property in navigable waters before or after the rais- 
ing or removal thereof, and the acts make appropriations for the 
purpose of removing such obstructions. Section 8 of the act of 
congress approved September 19, 1890 (26 Stat. 454), also empowers 
the removal of wrecked vessels and other obstructions in navigable 
waters after a specified time, and makes it the duty of the secre- 
tary of war to cause them to be removed or broken up "without 
any liability for damage to the owners of the same." The eiïect of the 
action authorized by the Canadian department of marine and fisher- 
ies was to divest the former owner of the title to the wreck, and vest 
the same in the grantee of the crown. Story,.Contl. Laws, § 390; 
Whart. Conii. Laws, §§ 297, 307, 308; The Trenton, 4 Fed. 657; 
Green v. Van Buskirk, 5 Wall. 307. But, even if this were not 
true, the détermination that the situation of the wreck authorized 
its removal, and made it fairly subject to salvage service, demon- 
strates that the boat and her cargo had lain so long unclaimed 
and uncared for as to justify the belief, both of the officiais and of 
the publie, that the property was derelict. The facts of the case 
are much stronger in favor of libelant's claim for salvage compen- 
sation than those which were the subject of décision in the case 
of Mnrphy v. Dunham, 38 Fed. 503, in which it was held that a 
vessel that had been sunk in Lake Michigan, and whose location 
had remained for some time undiscovered, was the subject of sal- 
vage service, and that one who removed her cargo was entitled to 
reimbursement for his services and outlay in recovering it, although 
he had abandoned the vessel to the insurers, and was notifled by 
their grantee that he had begun préparations for its recovery. 
Libelant's conduct in the prosecution of this work was open, and 
free from concealment, and the facts that the value of the property 
was but a fraction of the cost of its recovery, and that libelant en^ 
tered upon the undertaking under a misconception of its diiïicul- 
ties, and in ignorance of the changes which the éléments had 
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wrought in the condition of the vessel, disprove any color of wrong 
motive in his prosecution of the work. The action of the depart- 
ment of marine and flsheries was an assurance to libelant of the 
lawfulness of his undertaking, and repels the contention that he 
was a wrongdoer in disregarding Jacltson's request to desist from 
further prosecution of the work, especially as this request was not 
made until after libelant had begun opérations for the recovery 
of the boat and cargo. 

There is no évidence that Jackson had or expressed any intention 
to recover the property. It is sufadent to establish its character 
as derelict that its long abandonment exposed it to further injury, 
and in ail probability would cause it to become, from natural 
causes, a more serious obstruction to navigation, and a source of 
danger and injury to vessels navigating in that vicinity. It is well 
settled that a mère intention on the part of owners of a wrecked 
vessel to ultimately rescue her cannot prevent others from becom- 
ing salvors of the property, or take from it the character of derelict. 
The reports abound in instances of the application of this doctrine 
where, under circumstances much less suggestive of the intent of 
the owner to abandon the property, salvage bas been awarded to 
those who hâve voluntarily recovered it. The Union Express, 1 
Brown, Adm. 516, Fed. Cas. No. 14,36.3; The Senator, 1 Brown, 
Adm. 372, Fed. Cas. No. 12,664; The SU ver Sprav, 1 Brown, Adm. 
349, Fed. Cas. No. 12,857; The Ann L. Lockwood, 37 Fed. 233; 
The Cairnsmore, 20 Fed. 519; The Island Citv, 1 Black, 128; The 
Laura, 14 Wall. 336; The Ooromandel, 1 Swab. 208; The Hydera- 
bad, 11 Fed. 749; The John Gilpin, Ole. 77, Fed. Cas. No. 7,345; 
Wyman v. Hurlburt, 12 Ohio, 81. 

There is no ûxed rule for the compensation of salvors. The 
amount of the reward dépends upon the circumstances of each 
case. The difficulties which surrounded the undertaking, the value 
of the property rescued, the imminence of the péril which threat- 
ened it, the danger to life and property in effecting the rescue, the 
value of the property hazarded in the work by the salvors, and 
other circumstances, are ail factors in flxing the amount of the 
reward. Where no claimant appears, and the property is of small 
value, it is not unusual to award ail that is saved to the salvors. 
Llewellyn v. Two Anehors & Chains, 1 Ben. 80, Fed. Cas. No. 8,428 ; 
The Zealand, 1 Lowell, 1, Fed. Cas. No. 18,205. The amount 
awarded in such cases is not merely compensation pro opère et 
labore, but is proportioned to the merit of the service, having in 
mind ail the éléments and considérations which attend its rendi- 
tion. It is the aim of the courts to stimulate, by libéral rewards, 
efforts to rescue property from maritime périls. While the mère 
fact that the undertaking was beset with more difiQculties than the 
salvors contemplated in entering upon it is not per se sufificient 
to entitle them to the whole of the property, yet where it clearly 
appears that the value of their work and expenditures largely ex- 
ceeded that of the property recovered, and it is clear that it could 
not hâve been rescued without the outlay of a sum exceeding its 
value, it is only équitable that the entire proceeds of the property 
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rèalized on a fair sale should be awarded to the salvors. As al- 
l'eady remarked, the enterprise, labors, and expenditures of tlie 
libelant hâve given the pi'operty hère in controversy ail Its value. 
No one else has hazarded anything in its rescue. The proof is un- 
contradicted that the libelant will not receive more than abowt 
one-fifth of the value of the work done and the expenses of its 
performance. To take from him any part of the proceeds of tlie 
property under such circumstances, and bestow it upon one whose 
title was divested by compétent autbority, because of his inaction, 
would be simply to increase libelant's loss, and to revest the title 
of the property in one who has no légal or équitable ownerslnj) 
therein. 

It was argued that, if the libelant should be held to be a salvor, 
the proceeds of the property could not be awarded to him solely, 
but a part should be decreed to the persons who obtained the serv- 
ices of the flreboat Detroiter, which checked the progress of the 
fiâmes, and prevented a further loss by flre of the vessel and cargo. 
The facts do not warrant any allowance for the services of the flre- 
boat as against the claim of the libelant. Had the fund been suf- 
flcient to pay the libelant's actual expenditures and the fair value 
of his work, and leave surplus for distribution, the Detroiter might 
be permitted to share in it, if not barred by her contract of serv- 
ice. But the steamer was not equipped to perform the services 
rendered by libelant, and bring the vessel and cargo into port. 
Ail that she did was practically lost by the submergence of the 
vessel, and conferred no appréciable benefit upon the salvors. 
The proofs fail to show that any considérable portion of the cargo 
in the hold was beneflted by the extinguishment of the flre on 
deck, while it is clear that the hull of the Burlington had been 
so injured before the arrivai of the flreboat as to make it prac- 
tically worthless above the water line. 

A further and insuperable objection to any allowance out of the 
fund by way of salvage to the Detroiter is the fact that her work 
was done under a contract that her services were to be paid for 
at ail events, whether successful or unsuccessful. The Camanche, 
8 Wall. 448, 477; The Excelsior, 123 U. S. 40, 49, 8 Sup. Ct. 33. 

The libelant was the last salvor, and is entitled to priority, un- 
der the circumstances of the case, over ail others. His services, 
including his necessary disbursements, were fairly worth the sum 
of $5,000, and a decree will be entered in his favor for that sum, 
with costs. The fund in the registry of the court arising from the 
sale of the Burlington and cargo is awarded to the libelant. 



THE TERRIER. 

FERGUSON V. THE TERRIER. 

(District Court, E. D. Pennsylvania. March 31, 1896.) 

1. BhîPPIIîG— IN.JURY TO StKVEDORE. 

Injury caused to a stevedore working in the hold beneath an open hatch, 
by the dropping down of a board upon hlni by the ship's servant, who was 
engaged in relaylng the floor of the between deck, is, in légal contempla- 
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tion, an injury Câtigêd by the ship herself ; and if the same was the resuit 
of carelessness she is Uable. And It is immaterial that the person whose 
négligence caused tlie injury was also a stevedoie, since in performiug tlie 
said work lie was acting as a servant of tlie ship. 
2. Charter — CoNTHOii of Owners. 

Where the owners appoint the ofHcers and crew and retain control, they 
remain liable to ail the ordinary responsibilities of owners, although they 
hâve contracted for the privilège of sending a superoargo on the vessel's 
voyages. 

TMs was a libel by Richard P. Ferguson against the steamship 
Terrier to recover damages for personal injuries. 

Samuel Evans Maires and Curtis Tilton, for libelant. 
Henry R. Edmunds, for respondent. 

BUTLER, District Judge. The libelant sues for an injury inflict- 
ed on him by the vessel while worldng upon her as a stevedore. 

There is no room for serions controversy about the facts involved. 
While the libelant, with other stevedores was engaged in the vesseVs 
hold, unloading cargo, her agents and servants commenced relaying 
the floor of the between deck. This floor had been taken up and 
stored above for convenience in placing cargo. In passing the floor- 
ing down through a hatch immediately over the heads of the steve- 
dores, a plank was allowed to fall, and striking the libelant inflicted 
serions injury. There was carelessness, both in passing the flooring 
down through this hatch, and in allowing the plank to fall. It 
should hâve been passed through another hatch, equally couvenient, 
whereby ail danger would hâve been avoided. The work was being 
performed by the crew under the supervision of one of the mates. 
The évidence does not leave thèse facts in doubt. 

Is the ship responsible for the libelant's injury? This is the only 
question raised. In my jndgment she is. First because she in- 
flicted the injury. This flooring was as much a part of her, as 
was any other part of the structure; that it was ont of place at the 
time is unimportant. As is said in the Kate Cann, 8 Fed. 719 (under 
similar circumstances) "in légal eiïect the blow inflicted was inflicted 
by the ship." And second, because it was her duty to see that the 
place where the stevedores worked was safe, while they were upon 
her. Cannon v. The Protos, 48 Fed. 919, and Records of Dist. Ct. E. D. 
Pa. No. 8 of 1889; The Kate Cann, 2 Fed. 243. 8 Fed. 719; The 
Frank & Willy, 45 Fed. 494; The Wells Citv, 38 Fed. 48; The Caro- 
lina, 30 Fed. 200; The Helios, 12 Fed. 732; Sherlock v. Alling, 93 
TJ. S. 108. The Germania, 9 Ben. 356 [Fed. Cas. No. 5,360] cited and 
relied upon by the respondent is easily distinguished from this case. 
There the work on which the libelant was engaged was foreign 
to the business and obligations of the vessel. He was arrauging 
the cargo to suit the convenience of a purchaser, in compliance with 
the consignee's con tract; and the court held, in effect, that the ship 
owed him no duty. On no other ground, in my judgment, can the 
décision in that case be sustained. Ail the court says there must 
be understood with référence to the spécial facts stated. 

The respondent asserts that one of the stevedores assisted in 
lowering the planks, and that the accident resulted from négligence 
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on his part. This assertion is not sustained by the évidence. The 
fact would be unimportant, however, if proved. Ail persons en- 
gagea about the work were the ship's agents and servants, and it 
would make no différence that others than her usual employés 
assisted; they were engaged about her business, for her beneflt, and 
nnder her orders; and they were not therefore fellow workmen with 
the stevedores, who were engaged in unloading cargo. 

The défense set up, that the vessel was under a time charter, and 
not in possession or charge of her owners is not sustained by the évi- 
dence. The charter proves the contrary. Under it the owners ap- 
pointed the offlcers and crew, and retained control ; and consequently 
remained liable to ail the ordinary responsibilities of such owners. 
Leary v. U. S., 14 Wall. 607; U. S. v. Shea, 152 U. S. 186 [14 Sup. 
et. 519]; Marcardier v. Insurance Co., 8 Oranch, 39. A careful read- 
ing of the charter leaves no doubt of this. It is in effect a contract 
on the part of the owners and vessel to enter the charterer's service, 
under the conditions stipulated. The latter contracted for the 
privilège of sending a supercargo on the vessel's voyages, which is 
entirely inconsistent with the notion that they were to become the 
owners while the vessel was in their service. If the fact were as 
alleged, however, the responsibility of the ship for this injury would 
be the same — just as in the ordinary case of collision or other torts, 
which she may commit. Xo charter could relieve her of such re- 
sponsibility. As is said in Sherlock v. Alling: 

"By the maritime law the vessel as well as the owners, is liable for the dam- 
age caused by her torts. The vessel is deemed to be an ott'ending thing, and 
may be prosecuted without any référence to the adjustment of responsibilities 
between the owners and employées for the négligence which resulted in the 
injury. Any departure from this liability of the owners or vessel has been 
found in practice to work great Injustice." 

Charterers may of course be liable also, as was held in the case of 
Posey V. Scoville, 10 Fed. 140, cited by the respondents. No case 
has been found wherein the ship was not held to be responsible for 
her torts under such circumstances. 
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NEW ORLEANS NAV. 00. et al. v. WATSON. 

(Circuit Court of Appeals, Pifth Circuit. February 17, 1S96.) 

No. 410. 

Shipping — Injdkt to Seaman — Liability of Vessei,. 

Where it was sought to recover damages against a steamboat for per. 
sonal injuries to one of her crew on the ground that the mate, being in 
command at the time, was direeting the loading of baies of cotton from a 
wharfboat, and in the course thereof ordered and personally assisted in 
the négligent act, causing the injury, held, upon the testimony, that he was 
not so présent direeting or assisting; and that, as libelant was cared for at 
the time, returned to the port of New Orléans, paid full wages to the end 
of the voyage, and glven a certiflcate éntitling hlm to admission to the 
United States marine hospitaJ, he could recover nothing further. 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana. 
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This was a libel in rem by Albert Watson against tlie steamboat 
Natchez to récover damages for personal injuries. The steamboat 
was released on bond, and the district com't, after hearing the évi- 
dence, rendered a decree for libelant in the sum of |250. The New 
Orléans Navigation Company, claimant, and J. H. Menge hâve ap- 
pealed. 

John D. Grâce, for appellants. 
O. B. Sansum, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and BOAE- 
MAN, District Judge. 

PAEDEE, Circuit Judge. The appellee, Albert Watson, exhib- 
ited his libel in the lower court against the steamboat Natchez, her 
tackle, apparel, and furniture, in an alleged cause of tort, civil and 
maritime, and thereinafter alleging the business of the steamboat 
as to the carrying of freight and passengers between New Orléans 
and Vicksburg, his own employment thereon as a mariner, the ar- 
rivai of the boat in the month of January, 1894, at a certain wharf- 
boat at Vicksburg, for the purpose of taking upon the said steam- 
boat certain baies of cotton, the entering of libelant and others of 
the crew upon the business of loading the said cotton, particularly 
charged in the flf th article as foUows : 

"That, wholly neglecting to observe any cave and caution whatsoever in the 
premises, and while libelant's attention was excluslvely directed, as afore- 
said, to the handllng of a certain baie of cotton on deck of said steamboat 
.Natchez, said Andy Sullivan, then being in command of said steamboat 
Natchez, cavised a certain other baie of cotton to be brought from said wharf- 
boat, and to be rolled ui)on a certain other baie of cotton on the deck of said 
steamboat. And the said baie of cotton so brought by the order of said Andy 
Sullivan being upon and on top of the said other baie, the said Andy Sullivan 
directed the men then handling it to push it down from said baie, and to throw 
it upon the deck of said steamlioat Natchez. That the men then handling said 
baie of cotton warned and cautioued said Andy Sullivan against throwing 
said baie of cotton down upon the deck of said steamboat, because it might 
turn over and roU down upon and against said libelant; but the said Andy 
Sullivan, wholly rtisregarding said caution, net only ordered said baie of cot- 
ton to be Immediately thrown upon the deck of said steamboat Natchez, but 
aided and assisted in pushing it over, and in conséquence of the négligence 
and earelessness of said Andy Sullivan said baie of cotton fell down, turned 
over, and rolled against and upon libelant, and libelant's foot and leg were 
then and there crushed, eut, and wounded by said baie of cotton." 

The libel further allèges pain and suffering, necessity for médical 
advice and surgical operationa, hindrance from performing work, 
and the right to recover damages therefor. Process in rem was is- 
sued; the steamboat was seized; the appellants claimed the same, 
and obtained possession under a bond of release, and at the same 
time answered the libel by spécifie and gênerai déniais; charged 
that libelant was injured through the négligence of himself and fel- 
low servants, without any fault on the part of the boat; and, fur- 
ther, averred that after libelant was injured the offlcers of the boat 
gave the libelant such care and attention as the means at hand per- 
mitted, brought him back to New Orléans, the place of shipment, 
paid his fûll wages for the trip for which he had shipped, and gave 
him a certificate entitling him to admission in the United States Ma- 
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rine Hospital at the port ofNew Orléans, and in that institution the 
right to such médical, surgical, and otlier care and attention as he 
might stand in need of ; ail without charge to tlie libelant. The 
évidence of about 15 witnesses, officers and members of the crew, 
was taken; and the cause was submitted to the then presiding dis- 
trict judge, who gave a decree for the libelant for the sum of |250. 

The liability of the boat seems to be based upon two points: 
First, that the mate, Sullivan, was in command of the boat, having 
f ull power and authority to direct and command ail persons then and 
there in and about the business of the boat; and, second, that the 
mate, Sullivan, was présent at the identical time and place when 
and where the libelant was injured, and then and there caused the 
same, although duly warned of the danger, as speciâcally set forth 
in the flfth article of the libel above quoted. The évidence shows 
that the master of the Natchez, after landing her at the wharfboat 
in question, retired to his room; but there is no évidence to show 
that thereby he abdicated his command as master, and turned it 
over to the flrst mate. It is true that the matter of loading the cot- 
ton from the wharfboat on the Natchez was under the direction of 
the flrst mate, Andy Sullivan, and that he was generally superin- 
tending the same; but the real issue is whether, at the time the 
libelant was injured, he (the mate) was at that particular place, di- 
recting and commanding the improper handling of the baie of cot- 
ton, the fall of which injured the libelant. On this issue the évi- 
dence of the libelant and his witnesses fails to satisfy us, and we 
think it is fully overcome by the évidence of the claimants, to wit, 
of the mate, the clerk of the boat, and other intelligent witnesses, 
who are positive that at the time the baie which injured the libel- 
ant was thrown doWn the mate, Andy Sullivan, was not there, and 
only came to the place after the injury. The libelant himself, while 
he says that the mate was présent, shows by his évidence, and the 
circumstances surrounding him at the time, that he did not see the 
mate. If he did see him, then, while his business required him to 
be, and his évidence shows that he was, using his best efforts to 
roH his baie across the deck of the Natchez out of the way of suc- 
«eeding baies, he was actually stopping and looking backward, which 
would tend decidedly to show the contributory négligence with which 
claimants charge him. Charles Gospel, known by some of the crew 
as "Jamaica," is the libelant's principal witness. He was engaged, 
vv4th one Simon Jackson, in rolling the baie which caused the injury 
to libelant, and we quote from him: 

"Andy Sullivan asked me what I was stopping for, and I said, 'There is a 
man down there;' and he said, 'Shove that baie there;' and he put his stick 
against the baie, and pushed the baie over, and the baie fell over on his leg." 

Examined in détail by libelant's proctor, he said : 
"Q. And when you got there with your baie of cotton, the mate was— waa 
up there? A. Yes, sir; he was up there. Q. Then the mate says to you, 
'What are you stopping for?' A. ïes, sir. I stopped flrst. Q, Then he said, 
'What are you stopping for?' A, Yes, sir. Q. And you said to him what? 
A. I said, 'I want to let this man cutting through hère— this man in front of 
me With the baie,' and he said, 'Shove that over.' Q. What did you say to the 
niàte? A. I told him I wanted to let this man go up, and he said, 'Shove that 
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bal© of cotton 0!Vfer.V Q. What dld yon say to hlm? A; I told Wm there was 
a man there, In the way. Q. And he sald whatî A. He sald, 'Shoye It over,' 
and he put his stick against the baie, and I turned the baie loose." 

Again, he testifles : 

"When he sald, 'Sbove that baie oyer,' of course I put the baie loose, and he 
put his stick against It, and It fell dowp, and struck thls man In the leg. Q. 
Why dld It fall down? What made It fall downî A. Because, alter he pushed 
It over, I turned the baie loose, and It fell." 

On cross-exainination, Grospel gives this account: 
"I stood at the end, wlth the cotton hook In my hand, and he [meaning the 
mate] stood at the other end, and he told me to shove It over, and 1 told him 
the man was standing working below. He had a stick about the size of my 
tvFo Angers, and he sald, 'If you don't shove that baie over, I -wlll skin you,' 
and I turned It loose, and the baie fell on his leg." 

Bill Sherman, a witness for libelant, who says he is a meinber of 
the crew who stood by and witnessed the accident, tells how the 
libelant got hurt as follows: 

"Well, he was roUing a baie about the fourth or flfth ahead of me, and he 
roUed his baJe over, and the gang was behind me, and the mate said to him, 
'Shove it over.' Question by libelant's proctor: Says to who? Answer: To 
Jamalca [Charles Gospel] and Simon. They didn't seem to shove It over, and 

he said, 'Shove It over, you son of a b ;' and he jabbed it over with a stick, 

and it fell on his leg. Then he sald, 'Why did you shove that baie on that man, 
you son of a b ?' and he jabbed at him, and struck him; that is, Jamaica." 

But it would accomplish no useful purpose to go through with ail 
the inconsistent and conflicting évidence of the libelant's witnesses, 
of which the above is a fair sample. After a careful reading, the 
story told by them seems to us to be wholly improbable. On the 
other hand, Simon Jackson, who was assisting Charles Gospel in 
handling the baie which injured libelant, swears positively that the 
mate was not there at the time, and he is corroborated by the mate 
himself, the second mate, the clerk of the boat, and by other by- 
standers. 

The answer in this case allèges, and the évidence shows, that the 
libelant, after he was injured, received such care and attention as 
the means at hand permitted; that he was returned to the port of 
shipment, was paid his full wages, and was given a certiflcate enti- 
tling him to admission to the hospital. It is well settled that in 
case of injury by the fault or neglect of officers the seaman is enti- 
tled to full wages, passage home, and for keep and médical attendance. 
The Centennial, 4 Woods, 50, 10 Fed. 397, and authorities there cited. 
Whether in cases of the kind other damages can be recovered by 
process in rem, we abstain from deciding. The decree appealed 
from is reversed, and the cause is remanded, with instructions to 
dismiss the libeU 
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THE UNADILLA. 

(District Court, N. D. New ïork. March 23, 1896.) 

COLLISIOW— TOW WITH VBSSKIi AT DoCK— SUDDBN ShEKR. 

A tug was mooring a tow at Ryan's Elevator, in Black Rock harbor, 
Niagara river, by dropping her down stern foremost on a hawser. In th« 
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usual manner, when the tow suddenly sheered to port, towards a vessel 
lylng at the dock. To overcome the sheer the tug went promptly to star- 
board, pulling strong, wheu the choek on the tow gave way, allowing her 
to drift to port and strlke the other yessel. Eeld, that the proximate cause 
of the colhsion was the insufflelency of the chock, and the tow was solely 
liable. 

This was a libel for collision flled against the tug Cascade and the 
schooner TJnadilla to recover damages done by the Unadilla, while 
in charge of the tug, to the schooner M. J. Cummings. 

On the 3d of November, 1893, the schooner M. J. Cummings was moored at 
Ryan's Elevator in Black Rock harbor, on the Niagara river, just below where 
she lay there was, in 1893, a shoal extending for several hundred feet Into the 
river so that a towed vessel could not land at that point in the ordinary way, 
but was dropped into the desired position at the dock by the force of the cur- 
rent, the tug heing headed up stream and steadying the tow while this opéra- 
tion was going on. On the day in question the schooner TJnadilla, in tow of the 
tug Cascade, started from the Buffalo breakwater destined for a position at 
Kyan's Elevator alongside of the schooner Cummings. ïhe Cascade is one 
of the largest and most powerful tugs in the harbor of Buffalo. They pro- 
ceeded in the usual manner down the river until they reaehed a point about 
opposite Ferry street, when the tug winded around in the customary way 
and headed up stream. The schooner was then from 80 to 200 feet from the 
dock and abreast of, or a little above, the Cummings. After the tug and tow 
had straightened up the Une was shortened about 100 feet leaving from 100 to 
150 feet of line between the two. They were then in a proper position to com- 
mence the opération of landing. This is accomplished by turning the bow of 
the tow slightly to port when the force of the current swings the stern in the 
same direction. The opération is repeated until the landing is accomplished. 
The office of the tug is to hold the tow against the current. On the day in 
question this opération had proceeded for some little tlme when the Unadilla 
took a sudden sheer to port. The moment the sheer was discovered the tug, 
by going promptly to starboard, endeavored to overcome it. She was pulling 
strong wlth this object in vlew when the chock, which held the hawser on the 
Unadilla, suddenly puUed out with a loud report and dropped into the river. 
The hawser thus subjected to a sudden and violent sti-ain parted, and the 
TJnadilla drifted to port and struck the starboard bow of the Cummings a 
raking blow which caused the injury complained of. The TJuadilla insists that 
the accident was occasioned by the négligence of the tug in permitting her to 
drift onto the shoal so that her heel caught and acted as a pivot on which she 
swung to port. The tug, on the contrary, insists that the accident was due in 
the first instance to the bad steering of the sclwoner which produced the sheer, 
but that the proximate cause was the breaking of the chock which caused the 
line to part so that the tug lost ail control of the tow. 

George S. Potter, for libelant. 
George Clinton, for the Cascade. 
Harvey L. Brown, for the Unadilla. 

COXE, District Judge (after stating the facts). The discussion at 
the argument resulted in establishing the following propositions: 
First. The libelant was free from fault. Second. Tlie accident was 
not inévitable. Third. It was not due to an inscrutable fault. 
Fourth. It was due to the négligence of the Cascade, or the TJn- 
adilla, or both. Fifth. If the chock had not broken the collision 
would hâve been avoided, or, at least, the force of the blow would 
hâve been greatly diminished. 

The first four of thèse propositions are conceded. The fifth is 
established by a prépondérance of évidence. There can be little 
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doubt that tlié breaking of the chôck was the proximate cause of thé 
accident. Had the chock held the injury would hâve been averted 
altogether. The vessels might hâve corne together, but not with 
suflfîcient force to cause damage. 

It is very difflcult to détermine, from the testimony, just what 
caused the sheer in the first instance. It might hâve been produced 
either by the heel of the schooner being caught on the edge of the 
shoal, or by the bad steering of her helmsman. The helmsman vras 
not produced and it would seem that no very diligent effort was 
made upon the part of the Unadillà to seeure his présence. Were 
it necessary to find deflnitely upon this proposition I am inclined 
to think the weight of évidence, direct and presumptive, tends to the 
conclusion that it was the helmsman's action in swinging the schoon- 
er's bow too far to port which caused the commencement of the sheer. 
No other cause has been established. The évidence fails to show 
fault upon the part of the Cascade. The master was a compétent 
pilot. He knew the river at Black Eock harbor well. He had lauded a 
large number of vessels at Ryan's dock and always successfully. 
The course pursued by him was the usual one. He did no négligent 
act, he omitted nothing which care and prudence dictated. Whether 
it was prudent or otherwise to shorten line after rounding up it is 
unnecessary to détermine, for the reason that it is clearly proved that 
the sheer commenced some time after the line was taken in and was 
in no wise attributable to that maneuver. Although there is con- 
sidérable dispute upon the testimony as to the position of the Un- 
adillà and the location of the shoal I am convinced that the schoon- 
er's heel was not caught upon the shoal. The évidence upon this 
point is certainly conilicting, but even if it be conceded that it is 
impossible to say with certainty what caused the sheer, it does not 
aid the TJnadilla when a plain fault, such as the giving way of the 
chock, is attributable to her. The testimony is that sheers of this 
kind are very apt to occur at the point in question. There is noth- 
ing particularly dangerous about such a situation ; if the tackle holds 
the tug has no dififlculty in controlling the movements of the schoon- 
er. The Unadillà was required to furnish suitable and sufflcient 
means to enable the tug to tow her safely, and if the accident hap- 
pened by reason of her failure in this regard she alone is responsible. 
The chock gave way in a manner which indicates either that it was 
improperly constructed or else was ont of repair from long use. The 
monkey rail, which was of oak, did not break or give way, indicat- 
ing that the strain was not an unusual one. The bolts simply pulled 
Ont, and the whole structure was precipitated into the river, and, 
of course, was not produced in court. With such a plain and un- 
disputed fault before the court it is unnecessary to search further 
for the caUëe of the accident. The insufflcient chock was not the 
fault of the tug, but of the schooner. The libelant is entitled to a 
decree with costs against the Unadillà, and a référence to compute 
the amount. As to the Cascade the libel is dismissed, without costs. 
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STAFFORD v. WESTERN UNION TEL. CO. 

(Circuit Court, S. D. Califomia. Mareh 23, 1S96.) 

No. 673. 

1. Tblbqraph Companibs— Failuhb to Det.ivbr Message — Damages. 

Plaintiff, who was traveling with her sick mother, gave to a telegraph 
Company, at a station on her route, a message, addressed to her brother, 
and reading as follows: "Mother sick. Meet us this eveniug at D." The 
telegraph company falled to deliver the message. Held, that damages 
caused to the sender by being compelled to search at night, In a strange 
place, for her brother's résidence, with exposure produclng illness, or 
caused, either to the sender or the addressee, by the death of their mother In 
conséquence of such exposure, were not the proxlmate results of the failure 
of the telegraph company to deliver the message, and could not be recov- 
ered from it. 

2. Same— Califoknia Statute. 

A complaint, alleging a valid contraet with a telegraph company for the 
transmission and delivery of a message, and a breaeh of such contraet by 
the telegraph company, though alleging no substantial damages resulting 
proximately from such breaeh, entitles tlie plaintiff to nominal damages. 
and to the penalty imposed by section 2209 of the Civil Code of Califomia, 
providing that "every person whose message is refused or ]K)stponed 
* * * is entitled to recover from the carrier his actual damages and $50 
in addition thereto." 

Sloane & Polk, for plaintiff. 
R. B. Carpenter, for défendant. 

WELLBORN, District Judge. This is an action for failure to 
deliver a message. Tlie complaint contains three counts. The flrst 
allèges: That plaintiff delivered to the défendant, for transmission 
over its wires, the foUowing telegram: "Barstow, Cal., 1/5, 1894. 
To Edward Kimball, Care Frank Kimball, Coronado: Mother sick. 
Meet us this evening at San Diego. [Signed] Sister." That plain- 
tiff paid défendant its regular and usual charges, and in considér- 
ation thereof défendant undertook and promised to transmit and 
deliver said message, but failed and neglected to do so. That the 
addressee of said message, at the time the same should hâve been 
delivered, resided in said town of Cîoronado, and within one mile of 
defendant's office. That "plaintiff, at the time of sending said mes- 
sage, was on the train, with her sick mother, at the said town of 
Barstow, en route for said town of Coronado ; and that she intended 
to leave the train at San Diego, being the station named in said 
telegram, and the railway station nearest to said town of Coronado. 
That she was expecting to arrive at San Diego in the night, OQi to 
there meet said Edward F. Kimball, who is her brother, and be 
by him conducted to his home in Coronado. That she was a stranger 
in said San Diego and Coronado, and did not know the place of rés- 
idence of said Edward F. Kimball." "That the train on which plain- 
tiff and her mother were riding reached San Diego on the said 5th day 
of January, 1894, at a late hour of the night; and that by reason 
of the failure of défendant to deliver said message as aforesaid there 
was no one at the train to meet them, and they were for that rea- 
son compelled to make search in the night for her said brother's res- 
v.73F.no.2— 18 
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idence, and were in so doing long exposed to the cold and inclemency 
of the weather, and suffered great hàrdship, exposure, and anxiety, 
resulting in and causing to the plaintifE serions illness, for a long 
time conflning her to her bed." "That by reason of tlie wrongful, 
négligent, and careless act of the défendant as aforesaid plaintiff 
was damaged in the sum of one thousand dollars in the manner 
aforesaid, no part of which has been paid." The second count is 
substantially the same as the flrst, except that the only in jury there- 
in specifled as the resuit of the négligence chargea against the de- 
fendant is the death of plaintifE's mother, and the only damages 
specially alleged are the damages resulting therefrom. The third 
•count is the , same as the second, except that it is based upon an 
assignment to plaintiff, by Edward P. Kimball, of his cause of ac- 
tion growing out of the death of his mother, with a further claim 
for spécial damages to the amount of $93.50, expended by him as 
the funeral expenses of his mother. The défendant has demurred 
.generally to the whole complaint, on the ground that it does not 
state facts sufQcient to constitute a cause of action, and also specially 
upon the grounds that it is unintelligible, uncertain, and ambiguous; 
and also specially to the flrst count for uncertainty, and to the sec- 
ond for ambiguity, and to the third nominally for ambiguity, but 
substantially on the ground that it does not state facts sufBcient to 
constitute a cause of action; the language of this last objection be- 
ing as follows: "It does not appear therefrom that the said Ed- 
ward F. Kimball, the assignor of the said plaintiff, has suffered, 
or will suffer, any pecuniary loss * * * by reason of the death 
of the mother of said assignor and the plaintifE herein." The 
grounds of demurrer which I hâve denominated as "spécial" are 
omitted in defendant's brief, and I shall not notice them further 
than to say that, in my opinion, they are untenable. This leaves for 
considération only the gênerai demurrer to the whole complaint and 
to the third cause of action. 

With référence to the demurrer to the whole complaint, it is to 
be observed that, if either count is good, the demurrer must be 
overruled. Stoddard v. Treadwell, 26 Cal, 294; Fleming v. Albeck, 
■67 Cal. 226, 7 Pac. 659. The damages claimed in the flrst count, 
because of the alleged facts that the plaintiflf was compelled to make 
eearch, in the night, for her brother's résidence, and was thereby 
«xposed to cold and inclement weather, which resulted in her serious 
illness, and long confinement to her bed; and in the second and 
third counts, because of the death of plaintiff's mother, are, in my 
opinion, disallowable. Thèse misfortunes and afflictions were not 
proximately caused by defendant's failure to deliTer the message. 
Thomp. Elect. §§ 318, 319, 453; McAllen v. Telegraph Co., 70 Tex. 
243, 7 S. W. 715; Telegraph Co. v. Smith (Tex. Sup.) 13 S. W. 169. 
The syllabus of this last case is as follows: 

"Plaintiff dellrered to a telegraph company for transmission a message as 
follows: 'R. [Addressed.] Meet me in G. Saturday night. S.,'— which was not 
dellrered to R., and plaintiff brought an action against the company, alleging 
that by its négligence be was put to expense in hlring a conveyance to go from 
C. to R.'s home, and back again; that by loss of time he falled to meet im- 
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portant engagements; and that, by reason of exposure, hls health was greatly 
Impaired, to his damage a named sum. Held, that the pétition was bad on de- 
murrer, tlie damage being too remote, conjectural, and not in contemplation of 
tlie parties in case of a breacli of tlie contract." 

The only question remaining is whether or not the complaint state» 
a cause of action for nominal damages, and the penalty provided in 
section 2209, Civ. Code Cal. This section is as follows: 

"Sec. 2209. Every person whose message is refused or postponed, contrary 
to the provisions of thls chapter, is entltled to recover from the carrier hi» 
actual damages, and flfty dollars in addition thereto." 

To this section the commissioners hâve appended the following 
note: 

"This new provision is needed to protect the rights of parties who are seri- 
ously annoyed by delays which, nevertheless, cannot be shown to hâve caused 
them pecuniary damage." 

In the case at bar each count of the complaint allèges a valid con- 
tract between plaintiff and défendant, and its breach by the latter. 
Thèse allégations, if proven, would, at least, entitle the plaintiff to 
nominal damages,— the amount paid for the transmission of the 
message, — if no more, and the statutory penalty of |50. Alexander 
V. Telegraph Co., 66 Miss. 161, 5 South. 397; Telegraph Co. v. Allen 
(Miss.) 6 South. 461. 

The foregoing views render it unnecessary for me to pass upon 
the question, argued in defendant's brief, whether or not mental suf- 
fering is, in California, under any circumstances, a proper élément 
of damages. Démarrer overruled. 



GLENN V. PORTER. 

(Circuit Court of Appeals, Second Circuit. March 12, 1896.) 

Corporations — Ukpaid Stock — Liabilitt of Transpebee. 

One who takes an assignment of stock, accompanied by a transfer to 
his name on the books, and receives a certiflcate from the corporation, 
issued to him in his own name, reciting that he is entitled to so many 
sliares, on each of which a certain sum has been paid, leaving a specified 
amount "to be paid when called for," is llable, as a subscriber, for the 
balance due on the stock. 

In Error to the Circuit Court of the United States for the South- 
ern District of Xew York. 

This was an action at law by John Glenn, as trustée of the cred- 
itors of the National Express & Transportation Company, against 
Horace Porter, to recover a balance alleged to be due on stock of 
the corporation held by défendant. The circuit court directed a 
verdict for défendant, and entered judgment accordingly. Plaintiff 
brings error. 

Burton N. Harrison (Arthur H. Masten, of counsel), for plaintiff 
in error. 

George Zabriskie, for défendant in error. 
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Befpre rECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

WALLACE, Circuit Judge. The court below directed a verdict 
for tlie défendant upon tlie ground tliat there was no proof of tlie 
cause of action set forth in the complaint. Tlie complaint allèges 
that the défendant "subscribed for fifty shares of the par value of 
$100 each of the capital stock of the National Express & Transpor- 
tation Company, a corporation in the state of Virginia, and thereby, 
for valuable considération, agreed to be liable to said corporation, 
and undertôok and promised to pay to said corporation, for each 
and every share so subscribed for by said défendant the sum of $100, 
in such installments and as and when said défendant should law- 
f ully f rom time to time be called upon and required to pay the same ; 
whereby and by force of which said subscription said défendant be- 
came and was received and admitted to be a stockholder in and a 
member of said corporation." 

It was proved upon the trial that the défendant became the holder 
of a certiflcate issued to him, and in his name, by the corporation, 
reciting that he was entitled to "fifty shares of the capital stock of 
the National Express & Transportation Company, on each share of 
which has been paid |5 in cash, leaving |95 to be paid when called 
for." The defendant's acceptance of this certiflcate, and the fact 
that the shares had been transferred to him upon the books of the 
corporation, were shown by an assignment of the shares in writing, 
signed by him. 

The ruling at the trial is sought to be upheld upon the theory that, 
although the évidence was sufïicient to show that the défendant 
became a stockholder in the corporation, the cause of action set 
forth in the complaint was founded, not upon that fact, but upon 
the fact that he was a subscriber for the stock, and the proof failed 
to establish the averment. 

Assuming that the complaint should receive the strict construc- 
tion thus placed upon it, we think the case made was sufficient to 
charge the défendant as a subscriber for the ûfty shares. Whether 
he was an original subscriber for the shares, or became a subscriber 
by substitution, is immaterial. It suffi ces if he assumed towards 
the corporation the obligation of a subscriber. He did this by the 
acceptance of the certiflcate containing the promise to pay for the 
shares upon call. "When an original subscriber to the stock of an 
incorporated company, who is bound to pay the installments on his 
subscription from time to time as they are called in by the com- 
pany, transfers his stock to another person, such other person is 
substituted, not only to the rights, but to the obligations, of the 
original subscriber ; and he is bound to pay up the installments 
called for af ter the transfer to him. The liability to pay up install- 
ments is shifted from the outgoing to the incoming shareholder." 
Ang. & A. Corp. § 534. This statement should be understood 
with the qualification that the substitution, to become complète, 
should be recognized by the corporation, as when the transfer is ac- 
knowledged by registry upon the books. Webster v. Upton, 91 V 
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S. 65. As was said in Upton v. Tribilcock, Id. 45, 48: "A promise 
to take shares of stock means a promise to pay for them. The same 
cffect résulta from the acceptance and holding of a certiflcate." 
The judgment is rêver sed. 



SPARKS V. NATIONAL MASONIC ACC. ASS'N. 
(Circuit Court, S. D. lowa, C. D. February 6, 1896.) 

1. JURISDICTION — FOREIGN InSDIJANCE COMPANIBS — SERVICE OF PltOCESS. 

When, by the statute of a state, an Insurance company, transactlug busi- 
ness in such State, is required to file witli a designated officer of tliat state 
a written appointment of such ofticer as tlie person upon wiiuui process, 
directed against sucli company, may be served, such otiicer becomes, from 
the fact of its so transacting business therein, the représentative of the 
company with regard to the service of such process, irrespeetive of wheth- 
er such appointment has been so filed or not. 

2. Same. 

A statute of Missouri (Rev. St. 1889, | 0912) provides that auy Insurance 
company, not incorporated by that state, desiring to transact business 
by any agent or agents in the state, shall tirst file with the superintendent 
of the Insurance department a power of attorney, authorizing him to re- 
ceive service of process for the company; that service of process upon such 
superintendent shall be valid and binding, so long as the company shall 
hâve any policies outstanding in the state; and that, if such company shall 
fail to make such apix)intment, it shall forfeit the right to do business in 
the state. The gênerai agent and a soliciting agent of the M. Association, 
an lowa Insurance company, during the months of April and ilay, 1892, 
solicited Insurance for that company in several towns in Missouri. They 
forwarded to the company tî6 applications for policies, ail dated in Mis- 
souri, stating the résidences of applicants and beneflciaries as in Missouri, 
and ail aceompanied by fées, receipts for which, dated in Missouri, and 
containing an agreement to refund if no policies were issued, were given 
to the applicants. The policies were mailed by the company from lowa 
to the applicants in Missouri, and, from the time of the issue of the policies 
until 1895, the dues thereon were collected by local collectors, in the varions 
jMissouri towns, who gave receipts for such dues, dated in Missouri, on 
forms furnished by the company. The M. association had never formally au- 
thorized the soliciting of Insurance in Missouri, nor tiled the power of attor- 
ney required by the Missouri statute; but the records of the company gave 
f uil knowledge to the board of directors, of whom the gênerai agent who so- 
licited the Insurance was one, of the solicitation of such insurance and the 
issue of the policies in Missouri. Plaintiff brought an action against the M. 
Association, on one of the policies so issued. In a Missouri court. Process 
was served on the superintendent of insurance, and judgment was obtained 
by default, on which plaintifC afterwards brought suit in a fédéral court in 
lowa. The défendant pleaded that the Missouri court had no jurisdiction. 
Held, that the M. Association was doing business in Missouri, within the 
meaning of the statute, and having thereby asserted a compliance with the 
laws of the state permlttlng it to do so. was estopped to set np that it had 
not authorized the superintendent of insurance to recelve service of process, 
in order to defeat the jurisdiction of the court by which the judgment was 
rendered, and, accordingly, that the service on the superintendent was suf- 
ficient. 

Cummins & Wright, for plaintiiï, 
Clark Varnum, for défendant. 

WOOLSON, District Judge. The plaintiff, a citizen of the state 
of Missouri, brings this action against défendant, a corporation or- 
ganized under the laws of the state of lowa, upon a judgment re- 
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coVered in her favor and against défendant. The record of said 
judgment, attached to the pétition, and by duly-certified copy in- 
troduced in évidence, is as follows: 

"State of Missouri, County of Johnson. 
"Be it remembered that, at a regular term of the circuit court within and' 
for the Seventeenth judiclal circuit of the state of Missouri, begun and holden 
within and for the county of Johnson, in the state aforesaid, at tlie courthouse 
in the clty of Warrensburg, on the 9th day of October, A. D. 1893. the follow- 
ing, among other proceedings, were had, made, and entered of record on the 
eighteenth judicial day of said term, it being the 25th day of November, A. D. 
1893, to wit: 

"Nannie R. Sparks, Plaintiflf, v. The National Masonic Accident Association,. 
of Des Moines, lowa, Défendant. 

"Now, àt this day cornes the plaintiff. by her attorney, and défendant, though 
duly summoned according to law, and three times solemnly called, cornes not, 
but malces default; and this cause, coming on to be heard, is talien up and suli- 
mitted to the court for trial upon the pleadlngs and the évidence of the plain- 
tiff; and, after hearing the pleadings and the évidence, and being fuUy ad- 
vised in the premises, the court doth flnd the Issues for the plaintift'; and. 
being requested by the plaintiff to maJie a finding of facts, the court doth flnd 
the facts to be: That the défendant is now, and was at ail times hereinafter 
mentioned, a corporation duly organized and existing under the laws of the 
state of lowa, and doing a life accident Insurance business in the state of Mis- 
souri; that Personal service was had upon défendant in aceordance with the 
laws of this state, as provided for by section 5912 of the Statutes of 1889, by 
serving the writ, with a copy of the pétition, upon the superintendent of the 
insurance department of this state, the person authorized by law to receive 
such service, more than thirty days before the first day of this term. The 
court further flnds that, on the 14th day of May, 1892, défendant duly issued 
to Samuel P. Sparks, late of Warrensburg, Missouri, then husband of plaintiff. 
slnce deceased, in his lifetime, for the benefit of this plaintiff, then his wlfe, 
now his wldow. In case of accidentai death, its certain benefit certiflcate of in- 
surance, herein sued on, numbered 4.835, for five thousand dollars, under the 
hand of its président and secretary, with Its corporate seal aflixed; that said 
défendant, in and by said certiflcate, agreed and bound itself to, and thereby 
did, constitute and accept said Samuel P. Sparks as a benefit member of said 
association, and thereby agreed and bound itself to pay, in ninety days after 
there shall hâve been furnished to said association satisfactory proofs of the 
death of said meipber, Samuel P. Sparks, resultlng from any bodlly injury. 
during the life of this certificate, through external, violent, and accidentai 
means, whlch, independently of ail other causes, resulted in death within 
ninety days from the date of said injury, to this plaintiff, as the beneflciary 
named in said certiflcate, the sum of flve thousand dollars ($5,000), unless said 
sum should exceed the amount to be realized by said association from one 
quarterly payment of two dollars, made and collected from ail Its members at 
the date of said accident, and in that event to pay to the plaintiff the sum so 
to be realized from said quarterly payments, in considération of the payment 
to it by the said member, Samuel P. Sparks, the membership f ee of flve dol- 
lars, and in further considération of the warranties in the application of the 
said Sparks for this certificate, whlch application is indorsed upon said policy, 
and in further considération of such future payments and conditions of. or as 
may be required under, the articles of incorporation and by-laws of said asso- 
ciation, and in further considération that he accepts said certiflcate subject 
to ail the conditions indorsed thereon. The court further flnds that Samuel 
P. Sparks duly paid the défendant the said sum of flve dollars, membership 
fee, upon recelpt of said certiflcate, and pald ail further payments and assess- 
ments demanded of or required of him by the défendant, or that are provided 
for by said certiflcate, or required by the articles of incorporation or the by- 
laws of said association, as soon as the same became due; that said Samuel 
P. Sparks depàrted this life on the 16th day of September, 1892; that hi» 
death was the resuit of a bodily injury, whlch was eflected through external. 
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violent, and accidentai means, wtiich, independently of ail other causes, 
brought about his death immedlately, to wit, the resuit of a deep gash eut in 
his throat, with a razor, in his own hands, whlle he, tlie said Samuel F. Sparks, 
was insane, mentally deranged, and wliolly incapable of forming any mental 
design; that his death was not the resuit of any exposure to unnecessary dan- 
ger, nor médical nor surgical treatment, nor of the violation of law or the rules 
of any corporation, nor of taking poison, nor of inhaling gas, nor disease, nor 
bodily inflrmities. The court further tinds that said Samuel P. Sparks, from 
the time of the issuance of said certiiieate to the date of his death, kept ail the 
<-ovenants, performed ail the conditions, complied with ail the rules and re- 
quirements provided for by said certiflcate, his said application, and the ar- 
ticles of incorporation and by-laws of said association. The court further flnds 
that, immediately after the happening of the accident and injury which re- 
sulted in the death of the said Samuel P. Sparks, the insured under said cer- 
tiiieate, plaintifC gave notice, in writing, to the défendant, at its home office, 
in Des Moines, lowa, of the happening of said accident, the resuit of said in- 
jury, the particulars thereof, and the death of said Samuel P. Sparks, giving 
the time and place of his death and her relationship to hlni and right to claim 
uuder said certiflcate. The court further tinds: That, on the 18th day of No- 
vember, 1892, plaintifC caused to be made, furnished, and forwarded to said de- 
fendant, at its home office, at Des Moines, lowa, satisfactory proofs of the said 
accident and injury to said niember Samuel P. Sparks; the time, place, and 
manner in which it oecurred; the time, place, and manner of his death re- 
sultlng therefrom, — showing valid claim of this plaintiffi for the sum of flve 
thousand dollars on account of the accidentai death of said Samuel P. Sparks, 
resulting from said injury, under the tenus of said certiflcate. That said 
proofs comprised a sworn certiflcate of the attending physicien, of the attend- 
ing undertaker, of the attending dergyman, of the claimant, and of a disinter- 
ested friend, and were made upon and in accordance with the blanks furnished 
by said association. That said proofs were received, accepted, and retained 
■by défendant, on the 21s[ day of November, 1892. The court further flnds that 
the sum realized by said association from one quarterly payment of two dol- 
lars, made and coUected from ail its members at the date of said accident, 
would amount to more than the sum of flve thousand dollars. The court fur- 
ther flnds that, by reason of the premises, plaintiff is entitled to bave, receive, 
and recover from défendant association, on the 21st day of February, 1893, 
ninety days after the receipt of said proof by said défendant, the sum of flve 
thousand dollars on account of said certiflcate; but that said défendant theu 
and ever since has failed, refused, and neglected to pay this plaintif!: this sum. 
or any part thereof, although often requested so to do. Wherefore it is con- 
sidered and adjudged by the court that the plaintifC do hâve and recover of and 
from the défendant the said sum of flve thousand dollars, with six per cent, 
iuterest thereon from said February 21, 1893, amounting at this date to flve 
thousand two hundred and twenty-five dollars, with Interest thereon from this 
-date till paid at the rate of six per cent, per annum, together with her costs in 
this behalf expended, and hâve exécution therefor." 

The défense to said judgment is that the court rendering the same 
was without jurisdiction of défendant, and therefore the judgment 
is void. More particularly stated, défendant asserts that the de- 
fendant association never appeared in said action wherein said judg- 
ment was rendered; dénies it was ever served with process, or sum- 
moned to appear in said action or in said court; says that it never 
had an offtce in the state of Missouri, and never kept or maintained 
any agents or ofQcers in said state ; never appointed the superintend- 
ant of the insurance department of the state of Missouri, or any other 
person within said state, as a person on whom process or service 
of process might be made or served on défendant within said state ; 
never applied to said insurance department to be admitted to do 
business within said state; has never been, by any of its ofQcers 
■or agents, or any person upon whom service of process eould be 
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lawfully made, or wlio Was appointed thereto, within said state of 
Missouri; that no person, authorized to accept service of process for 
défendant, or to hâve service of process made upon Wm, for de- 
fendant, was ever cited to appear, or personally served or notified, 
with summons or process, or did appear for défendant in said ac- 
tion. Défendant also avers tliat said action was begun by plain- 
tiff in said Missouri court and judgment tlierein obtained tlirough 
the fraud of plaintiff, who then well knew the facts to be as stated 
above, and who institutéd and prosecuted said action in said court; 
and that plaintiff, for the purpose of preventing défendant from 
making therein any défense, well knowing that said court had no 
jurisdiction to hear and try said case, caused notice or summons to 
be served on said superintendant of insurance, and refused to hâve 
the same served on défendant, or any notice whatever to be given 
défendant of the pendency thereof, etc. 

Under the pleadings and proof herein, the sole question to be 
herein determined is, did the circuit court of Johnson county, Mo., 
by the service of process in said action upon the superinteudeut of 
the insurance department of that state, — as found and recited in the 
judgment above given, — obtain jurisdiction over défendant in said 
action? The évidence herein shows defendant's principal place of 
business — ^the office from which ail its policies (or certificates) of 
insurance issue — is at Des Moines, lowa; that its business is issu- 
ing, etc., life accident insurance; that no action was ever taken by 
its board of directors or executive committee (which are by its con- 
stitution and by-laws charged with conducting its business) au- 
thorizing any application to be made to the proper authorities of 
the state of Missouri for authority to do business in said state; 
that défendant had or kept no office for transaction of business in 
said state; and that défendant did not personally appear in said 
action. But the proof does show that at least two of its agents — 
one its gênerai agent, and the other a soliciting agent — were, dur- 
ing a part of the months of April and May, 1892, in said state of 
Missouri, soliciting insurance for défendant; that said agents, at 
différent places in said state, solicited and procured, from résidents 
of said state, applications for insurance with défendant; that the 
gênerai method in which this business was carried on was the method 
pursued in the case of décèdent, Sparks, viz.: The agent, having 
procured, at Warrensburg, Mo., the assent of the applicant, took 
from him a written application, signed by him, in which were stated 
the name, résidence, etc., of applicant, his occupation, amount of 
insurance desired, name and résidence of beneâciary, name and lo- 
cation of the Masonic lodge to which applicant belonged, and some 
other particulars relating to insurance. Thereupon the agent signed 
and gave to the applicant a receipt, on blanks furnished for that pur- 
pose by défendant, the receipt given to décèdent, Sparks, being as 
follows: 

"Amount, $5,000. 

"Fee, $25. Warrensburg, Mo., May 1, 1892. 

"Received of Saml. P. Sparks flve dollars to be forwarded to the National 
Masonic Accident Association, of Des Moines, lowa, for a certiflcate of mem- 
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bership, and insurance until Oetobor Ist, 1892. If risk is decllued, money will 
be refunded. 

"[Signed] K. L. Clarke, Genl. Agent." 

The application was then sent (or brought) by the agent to tlie 
défendant at Des Moines, where a certificate of membership was 
made ont, signed by the proper offlcers of défendant, and mailed to 
tlie applicant, to the address in Missouri as given on the application. 
Thereafter quarterly notices were mailed from the home office in 
Des Moines to the applicant (now member), in Missouri, of the dues 
then falling due, and of any spécial assessments made on the mem- 
bers. The applicant (member) at times mailed, from his home in Mis- 
souri, directly to défendant, at Des Moines, the amount of which 
he had been notifled. But the proof shows tliat the gênerai practice 
was for the members to pay thèse dues or assessments to some per- 
son in their home town, who acted as collector for défendant, and 
who collected and remitted to défendant at Des Moines the amounts 
thus collected. The receipts given by the collector for such pay- 
ments to him were upon blanks furnished by défendant for that pur- 
pose, and their gênerai form was as follows (I copy one introduced in 
évidence) : 

"Warrensbui'g, Mo., July 1, 1893. 

"Received of Bro. C. A. Shepard three dollars, to be forwarded to the National 
Masonic Accident Association, in payment of premium call for tlie quarter 
commencing .Tnly 1, 1893. 

"[Signed] E. N. Johnson, Collector." 

It is shown, by the proof herein, that in the months of April and 
May, 1892, 66 membership certiflcates were issued to résidents of 
the state of Missouri, 28 in April, and 38 in May. Of thèse mem- 
bers, 10 resided at Warrensburg, 9 at Marshall, 7 at Slater, 7 at 
Lexington; and the record of thèse certiflcates, as kept by the sec- 
retary of défendant, shows quarterly payments thereon during 1892, 
1893, 1894, and into 1895. 

Article 5, c. 89, Bev. St. Mo. 1889, contains the following: 

"Sec. 5912. Process agalnst Foreign Oompanies, Appointment of Superin- 
tendent to Receive or Accept Service of. Any insurance company net incor- 
porated by or organized under the laws of this state, desiring to transact any 
business by any agent or agents in thls state, shall flrst file with the superin- 
tendent of the insurance department a written instrument or power of attor- 
ncy, duly signed and sealed, appointing and authorizing said superinteudent 
to acknowledge or receive service of process issued from any court of record, 
justice of the peace, or other Inferior court, and upon wUom such process may 
be served (or, and in behalf of, such company, in ail proceedings that may be 
instituted against such company, in any court, of this state or in any court 
of the United States in this state, and consenting that service of process upon 
said superintendent shall be taken and held to be as valid as if served upon 
the company, according to the laws of this or any other state. Service of 
process as aforesaid, issued by any such court, as aforesaid, upon the superin- 
tendent, shall be valid and binding, and be deemed Personal service upon such 
company, so long as it shall hâve any policies or liabilities outstanding in this 
state, although such company may hâve withdrawn, been excluded from, or 
ceased to do business in this state; and in case such process is issued by a 
justice of the peace or other inferior court, the sa me may be directed to and 
served by any oflicer authorized to serve process in the city or couuty where 
said superintendent shall hâve his ofllce, at least flfteen days before the retum 
day thereof, and such service shall confer jurisdietion. Every such instru- 
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ment of appolntment execm.'d by sucb company shall be attested by the seal. 
of sucb Company, and shall récite the wiiole of this section, and shall be accom- 
panied by a copy of the résolution of tlie board of divectors or trustées of sucli 
Company similarly attested, showiug tliat tlie président and secretary or olher 
chief offlcers of such company, are authorized to exécute such instrument, in 
behalf of the company; and if such company shall fail, neglect or refuse to ap- 
point and maintain, within the state, an attorney and agent in the nianner 
herein before described, it shall fort eit the right to do or continue business in 
this State." 

Under the proven facts, is défendant brouglit within the terins 
of said section 5912, — "any insurance company not incorporated by 
or organized under the laws of this state [Missouri], desir-ing to 
transact any business by any agent or agents in this state"? To 
my mind, but one answer can be given to this question. 1 am not 
now considering whether such business was legally or rightfuUy 
transacted, according to such section. Nor are the tertns of the 
membership certificate now under construction. Nor am I con- 
cerned with the question whether this membership contract is to 
be construed according to the laws of Missouri or lowa. The mat- 
ter under considération in this action, wherein a judgment obtained 
upon one of thèse membership certificates is sought to be enforced 
against défendant, is whether défendant was, at the date of service 
of process in the action where such judgment was rendered, — wheth- 
er défendant was "transacting business" in Missouri, "by any agent 
or agents," within the meaning of the section above quoted. If the 
facts proven do not constitute the "transacting of business" in such 
state, then it is passible for défendant to solicit insurance in Mis- 
souri, Nebraska, Illinois, — indeed, in every state and territory in the 
United States, other than lowa; to hâve its soliciting agents for- 
ward to the home office the applications taken; then to mail its 
membership certificates to the applicants, and collect by mail and 
by local collectors the quarterly and other dues; and yet to be 
"transacting business" in no state except lowa, even though prac- 
tically ail its business transactions, in carrying on its insurance 
business, may be with, and its insurance effected on, persons living 
in other states than lowa. I cannot bring my mind to assent to this 
view. While it was carrying on this business — "transacting busi- 
ness" — in Missouri, in the matter of the insurance shown to hâve 
been therein obtained by its gênerai and other agents, it was de- 
fendant's duty to hâve complied with the laws of the state, and to 
hâve had in said state its duly-appointed représentative for the serv- 
ice of process. upon it. And, as to insurance then and thereby ef- 
fected, this duty remained with défendant as long as it continued 
to carry the insurance thus obtained, whether it had agents therein 
soliciting new insurance or not. 

If it be claimed that, in the case I hâve above supposed, the ac- 
tion and location of the soliciting agents of such company would be 
presumed — if not, by the facts, indeed, proven — ^to be with the knowl- 
edge, and thereby with the assent and direction, of the ofticers con- 
trolling the Company, so that the company might then properly be 
charged with having "transacted business" within such other states, 
we may inquire how the facts are in the case at bar as to the knowl- 
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Bdge of the controlling officers of défendant, and tliereby of défend- 
ant. The proof is convincing that the ofdcers of défendant could not 
hâve been ignorant that its gênerai agent, R. L. Clarke, was solicit- 
ing, within the state of Missouri, insurance for défendant. The rec- 
ords produeed in court, as kept by the secretary of défendant, show 
(taking the insurance at Warrensburg, Mo., as an illustration) that 
this gênerai agent solicited and procured, in the early part of May, 
1892, 10 applications at Warrensburg, on which défendant issued 
membership certiflcates. The applications sent to défendant named 
that city as the résidence of thèse applicants. The record of poli- 
<;ies issued states their résidences as at "Warrensburg, Mo.," and the 
résidence of the beneflciaries as in that city. Defendant's local col- 
lecter at Warrensburg collected and remitted to défendant dues from 
thèse members (or some of them), at Warrensburg, during 1892, 1893, 
1894, and into 1S95. The policy record of défendant also shows the 
résidence of various other members (of ail the other 56 above 
referred to) as in Missouri. Under the articles of association and 
by-Iaws of défendant, introduced in évidence by défendant, defend- 
ant's business was under the control of a board of directors, and the 
secretary and gênerai agent were chosen from the membership of 
that board. The secretary, as part of his duties, is required (by-law 
16) to "keep a complète register of the name, âge, résidence, and 
resulting beneflciary of each member of the association, with the 
date of admission, and the name of the agent, if any, transmitting 
the application." He is also required to (same by-law) "perform 
ail duties incident to the notification of members of, and the collec- 
tion of, required payments, and the receipting to the members there- 
for," etc. Under by-law 19, the gênerai agent is given "power to 
appoint and remove local and soliciting agents, subject to such re- 
strictions as the executive committee may impose." This executive 
committee is chosen from the membership of the board of directors. 
Such by-law further provides that the gênerai agent "sliall hâve 
the gênerai supervision of such [soliciting] agents, and it shall be 
his duty to exercise a watchful care over such agents, and so con- 
trol and direct their efforts as to be most bénéficiai to the associa- 
tion." 

No proof was offered that the executive committee had at any 
time imposed any restrictions upon the gênerai agent as to the lo- 
«alities where he or the soliciting agents, over whom the by-laws 
give him control, should solicit insurance. It is true that Mr. Clarke, 
in his testimony, says he was but "nominally" the gênerai agent of 
défendant when soliciting insurance for défendant in Missouri. But 
he signed as gênerai agent the receipts he gave to the applicants 
from whom he received applications; and the pamphlet of articles 
of association and by-laws, introduced in évidence by défendant, 
contains his name as gênerai agent, in the list it gives of the officers 
of défendant. Evidence was introduced tending to show that nei- 
ther the board of directors nor the executive committee of défendant 
ever authorized or directed the soliciting of insurance in the state 
of Missouri. But that avails nothing as against a certiflcate holder 
or beneflciary therein named, when the application was taken in 
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Missouri by the gênerai agent of défendant, who was a member of 
the board of directors, and who by the by-laws was invested with the 
power and charged with the duty of "exercising a watchf ul care" 
oyer agents soliciting Insurance for défendant, and of "controlling 
and directing theii" movements," subject only to "such restrictions 
as the executive committee may impose," and no restrictions were 
imposed. This knowledge to défendant that its agents were actually 
soliciting and taking applications for Insurance with it from rési- 
dents of Missouri, and within that state, is made yet more certain 
from the fact that to the secretary, a member of the board of di- 
rectors, came the applications so taken, which disclosed (and were 
required so to do) the résidences in Missouri of the applicants, and 
said secretary was required to send notices to thèse members at 
their résidence. He must hâve known, as shown by his records, that 
the gênerai agent himself was in Missouri, at least during the 
months of April and May, 1892, soliciting Insurance from résidents 
of that state. Further, the local collectors of défendant in the sev- 
eral Missouri towns collected and forwarded to the secretary, from 
quarter to quarter, the dues paid in on insurance held by résidents 
of that state, and to him the secretary furnished receipts, to be de- 
livered to those so paying. 

It is beyond belief that, with the policy record, as shown in évi- 
dence, with the gênerai agent in person soliciting insurauce for so 
extended a period in Missouri, with the applications making known 
the résidences of the applicants, and the correspondence of the de- 
fendant advising ail who looked at it of the fact that défendant was 
thus accepting applications from résidents of Missouri taken in that 
state, issuing certificates of insurance to them there, and carrying 
on the insurance business with said members in the manuers de- 
scribed, — it is beyond belief that the board of directors of défend- 
ant, of whose membership the secretary, gênerai agent, and execu- 
tive membership were a part, could hâve been ignorant of thèse f acts. 
From the foregoing it necessarily follows that, at the date of the 
issuance to décèdent, Sparks, of his certiflcate of membership in the 
défendant association, and at the date of the service of process upon 
the superintendent of the insurance department of the state of Mis- 
souri in the action wherein the judgment herein sued on was ren- 
dered, the défendant was transacting business in the state of Mis- 
souri, within the meaning of the section of the Missouri statutes 
above quoted. The law applicable hereto is plainly pointed out in 
the décisions rendered by the senior circuit judge of this circuit. 
Berry v. Knight Templars, etc., Co., 46 Fed. 439, while not "on ail 
fours" with case at bar, has many points in common. In consider- 
ing therein as to how the défendant company was affected by the 
laws of Missouri, with regard to the very statute now under con- 
sidération. Circuit Judge Caldwell forcibly remarks (page 441): 

"Corporations are artlfleial créations, and liave no natural rights, and their 
constitutioiial and légal rights, in some respects, fall short of those of natural 
lersons. A state cannot deny to the citizens of other states the right to do 
business within its limits; but it may deny such right absolutely to corpora- 
tions of other states, or may admit them to do business on such terms and con- 
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ditions as it may please to prescribe. And ■when an Insurance company of 
one State does business in another, tlie laws of the latter state prescribing tlie 
terms and conditions upon whicli it is allowed to do business in the state are 
obligatory upon it. Thèse conditions may extend to the form and légal effect 
of the company's policies, and if, in the course of its business in a state, it 
issues policies on the lives or on the property of the citlzens of the state which 
contain conditions prohibited by or in contravention of the laws of the state, 
such conditions are void. Doing business in tlie state, brings the policy within 
the opération of its laws, notwithstanding the policy may be signed, and the 
loss made payable, in another state. In such cases the company cannot, by 
any contrivance or device whatever, évade the effect and opération of the laws 
of the state where it is dolng business. WalJ v. Society, 32 Fed. 273." 

The next contention of the défendant is that, although it was 
doing business in the state at the time the policy was issued, it had 
not then done those things which, by the laws of the state, were 
conditions précèdent to its right to do business in the state, and 
that therefore, in the language of its counsel, "the défendant did 
not in any way submit to the jurisdiction of the state," and is in 
no manner bound by its laws. The state laws referred to were 
enacted for the benefit of the state and the protection of the policy 
holders. By failing to comply with them, the défendant and its 
agents incurred the prescribed penalties; but such failure does not 
affect the validity of its policies, or in any manner operate to the 
préjudice of its policy holders. By the fact of doing business in 
the state, it asserted a compliance with the laws of the state, and, 
after enjoying ail the benefits of that business, and receiving the 
money of the assured, it will not be heard to say that it never sub- 
mitted "to the jurisdiction of the state." It can reap no advantage 
from its own wrong. To sustain this défense would be giving ju- 
4icial sanction to business methods much below the standard of com- 
mon honesty. 

In Ehrman v. Teutonia Ins. Co., 1 McCrary, 123, 1 Fed. 471, the 
statutes of Arkansas were considered in their relation to that case. 
The statutes then under considération differ somewhat from the 
Missouri statute above quoted, but the gênerai line of reasoning as 
hereinafter given is applicable to both statutes. After declaring, as 
in the Berry Case, that the failure of the insurance company to con- 
form to the laws of the state with référence to appointment of agent 
on whom service of process sbould be made, would not aitect the 
validity of the policy, nor operate to the préjudice of the policy 
holder, Judge Caldwell proceeds to consider how the failure of the 
company to file its stipulation under the statute, as to state author- 
ities on whom service was to be made, afîeets the right of a policy 
holder to serve process on the state authorities designated by the 
statute. He says (page 128, 1 McCrary, and page 476, 1 Fed.) : 

"By the provisions of section 3561, Gantt, Dig. every insurance company of 
another state is required to stipulate, in terms, that service on the audltor shall 
be service on the company. If the stipulation is filed, service may be on the au- 
dltor or the person designated by him, or the agent designated by the comimny. 
at the élection of the plaintiff. Ounningham v. Express Co., 67 N. C. 425. And 
if the auditor does not designate a party, and the company does not specify an 
agent, then the auditor alone Is the proper person to serve with the process. 
And such service binds the company. ïhe citizen insuring his property in this 
state is uot required to search the files of the auditor's office for the purpose 
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•of ascertainingwhether the Company has filed the required stipulation, and 
othenvlse complled with the statute. The receipt of the premlum, and the 
■exécution and dellverj' of the policy by the company, are équivalent to an as- 
sertion by the company that it has complled with the requiremeuts of the stat- 
utes to entltle It to do business In thls state; and. as between the assured and 
the company, the latter is estopped, upon the soundest prlnclples of the law 
and morals, to say that it bas not done so. That the stipulation was not in 
fact filed "With the auditor Is of no conséquence, if tlie compauy has done those 
things which Imposed upon It the obligation and duty to tile it. The law de- 
duces the agi'eement on the part of the company to answer in the courts of 
this State, on service made upon the auditor, from the fact of its doing busi- 
ness In the State; and the presumption, from that fact, of assent to service iu 
the mode prescrlbed by the statute, is conclusive, and no averment or évidence 
to the contrary is admissible to defeat the jurlsdiction. The reason of this rule 
Is that the obligation to file the stipulation is Imposed for the protection of the 
citizen deallng vfith the company, and when by its own act its obligation to 
file the stipulation is perf ect, as between the company and the citizen, the com- 
pany wlll not be permitted to relie ve Itself from a liability which the written 
stipulation would hâve Imposed, by pleadlng Its own traud on the law of the 
State and h'er çitizens. In such cases the law conclusively présumes that to 
hâve been done which law and duty, and the rights of the parties eontracting 
with the company, required to be done. It is a (amillar principle that jurls- 
diction cannot be acquired by (raud, nor can it be evaded by such a fraud 
as is hère attempted to be set up. The maxim that no man shall take advan- 
tage of his own wrong is as applicable to corporations as to natural persons, 
and applies as well to the liind of agreement under considération as to any 
other. Insurance companies Incorporated by the laws of one state hâve no 
absolute right to do business in another state, without the consent, express or 
implied, of the latter state. Thls consent may be given on such terms as the 
state may think fit to impose, and thèse conditions are binding on the company, 
and eiïect will be glven to them in the courts of ail the states and the United 
States. Insurance Co. v. French, 18 How. 404; Paul v. Virginia, 8 Wall. 168. 
'One of thèse conditions may be that it shall consent to be sued thei'e. If it do 
business there, it will be presumed to hâve assented, and wlU be bound ac- 
eordingly.' Railroad Co. v. Harris, 12 Wall. 65." 

It necessarlly follows, therefore, that service, as stated in the 
judgment record in évidence, upon the superintendent of the insur- 
ance department of Missouri, gave the court which rendered judg- 
ment jurisdiction therein over the défendant, and that the judg- 
ment is valid. I find that plaintiff is herein entitled to recover from 
the défendant herein the sum of $5,225, with interest thereon from 
November 25, A. D. 1893, at the rate of 6 per cent., and the costs 
of this action; and judgment is ordered aceordingly, this judgment 
to draw interest at the rate of 6 per cent, per annum until paid. 
The clerli will compute the amount, and enter judgment aceording- 
ly, and notify counsel of record herein of the same. To ail of which 
défendant duly excepts, and is given 60 days from entry of judg- 
ment within which to hâve signed and filed bill of exceptions. 



JONES v. ROWLEY. 

(Circuit Court. S. D. California. March 22, ISOG.) 

No. 664. 

1. Pleading — PoLLowiNG State Rulbs— Plea in Abatement. 

Though a défendant be permitted by the state practice and rules of plead- 
lng, adopted by the fédéral courts, In accordance with Rev. St. § 914, to 
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unité a plea to the jurisaiction of the court wlth pleas to the merits, he- 
need not necessaiily do so, but he may and the better practice ordinarily 
is to présent his objections to tlie jurisdiction, before pleading to the mer- 
its; and the tact that such a plea is called a "plea in abatement," thougb 
properly designated, under the state practice, as an "answer," is no reason 
for striiiing it ont. 

2. Same — Dbnial of' Damage— Judgmknt on thb Pleadings. 

A déniai, in a plea in an action to recover land, of the allégations in the 
complaint of the amount of damages caused to the plaintifC by being de- 
prived of the land, aud of the amount of the rents and profits, is sutïicient 
of itself to defeat a motion for judgment on the pleadings in such action. 

3. Fedekal Courts— Jurisdicteon — Amount in Dispute. 

Whether, when a plaiutiiï sues for a large tract of land, and the défend- 
ant is in possession of and daims only an inconsiderable part thereof, and 
disclaims as to the rest, the amount in dispute is the vaine of the whole 
tract, or only of the part claimed by défendant, qusere. 

Motion to Strike Out Plea, and for Judgment on the Pleadings. 
Tanner & Taft, for plaintiiï. 
Thos. E. Owen, for défendant. 

WELLBORN, District Judge. This action is brought to recover 
possession of certain real estate described in the complaint, and the 
sum of |1,000, damages alleged to hâve been sustained by the plain- 
tiff through the act of the défendant in withholding possession of 
saidland, and the further sum of $500, rents, issues, and prolits of 
said property. The complaint allèges that the matter in controversy 
exceeds the sum of |2,000. Défendant has flled what he calls a 
"plea in abatement," in which it is alleged, that "the matter in con- 
troversy in this action does not exceed the value of two thousand 
dollars"; that, of the land sued for, défendant is in possession of 
only 50 acres, whose value does not exceed $10 per acre; and that he 
disclaims ail right, title, or interest to or in the balance of said land;. 
and that the damages for withholding possession of said land, and 
the rents, issues, and profits thereof, do not exceed the sum of $1. 
Plaintiff moves to strike out said plea, on the ground that the same 
is not authorized by law, and also moves for judgment on the plead- 
ings, on the ground that said plea présents no issuable fact, and the 
time for answer has expired. Thèse two motions will be considered 
in the order in which they hâve been stated. 

1. l'iaintiff's argument in support of his motion to strike out is that 
by section 422, Code Civ. Proc. Cal., made applicable, by section 914,. 
Rev, St. U. S., to the fédéral courts in this district, a plea in abate- 
ment is not authorized, but that the matters which, at common law,. 
would be thus properly presented, must, under said section, be set 
forth by way of answer. This contention, I think, is untenable. 
That a défendant may plead to the jurisdiction of the court does not 
admit of question; and the fact that he calls his pleading "a plea in 
abatement," instead of an answer, as, perhaps, strictly speaking, 
would be the appropriate désignation, under the state practice of 
California, is no ground for striking out the pleading. Where ob- 
jections are offered to the jurisdiction of the court, the better prac- 
tice, for obvions reasons, is to détermine such objections before the 
trial upon the merits, although, since the act of congress approved 
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June 1, 1872 (17 Stat. 197), carried into the Revised Statutes as sec- 
tion 914, conforming the rules of pleading, etc., in actions at common 
3aw, in the courts of the United States, to those prevailing in the 
courts of the several states, objections to the jurisdiction of the 
court and matters in défense of the cause of action may be united 
in tlxe same answer. Roberts v. Lewis, 144 U. S. '653-658, 12 Sup. 
et. 781. In that case, the court, among other things, says: 

"Doubtless, so long as the mies of pleading in the courts of the United States 
remained as at common law, the requisite citizenship of the parties, if duly 
alleged or apparent in the déclaration, eould not be denied by the défendant, 
except by plea in abatement, and was admitted by pleading to the merits of 
the action. Sheppard v. Graves, 14 How. 505. But since 1872, when congress 
assimilated the rules of pleading, practice, and forms and modes of procédure 
in actions at law in the courts of the United States to those prevailing In the 
courts of the several states, ail défenses were open to a défendant in the circuit 
court of the United States, under any form of plea, answer, or demurrer, which 
would hâve been open to him under like pleading in the courts of the state 
within whlch the circuit court Is held. Act June 1, 1872, c. 255, § 5 (17 Stat. 
197); Rev. St. § 914; Bank v. Lowery, 93 U. S. 72; Glenn v. Sumner, 132 U. S. 
152, 10 Sup. Gt. 41; Central Transp. Co. v. Pullman Palace Car Co., 139 U. S. 
24, 39, 40, 11 Sup. et. 478." 

The court then proceeds to hold that, according to the Code of 
Nebraska, diverse citizenship of the parties may be put in issue by a 
gênerai déniai. Such I understand to be also the rule under the 
Califomia practice. The case of Sheppard v. Graves, 14 How, 505, 
lengthily quoted from by the défendant, was decided in 1852, and 
hence the disapproval, there expressed, of uniting pleas in abatement 
with pleas to the merits, has not, since the act of 18T2, above men- 
tioned, been of controlling influence in those districts where, accord- 
ing to the state law, matters in abatement and to the merits may be 
joined in the same answer. While a défendant, however, is per- 
mitted to thus présent the issue of jurisdiction, he need not neces- 
sarily do so, but may and the better practice ordinarily is to présent 
such questions preliminarily. The motion to strike out is denied. 

2. The other motion — that is, the motion for judgment on the 
pleadings — raises the question as to the sufflciency of said plea. 
Among the material parts of the complaint are the allégations that 
the plaintiff, by being deprived of the possession of his land, has 
been damaged |1,000, and that the value of the rents, issues, and 
proiits of said land, since he has been excluded theref rom, is $500. 
The plea, besides its jurisdictional allégations, avers that said dam- 
ages and rents, issues, and profits do not exceed |1. Thèse aver- 
ments are équivalent to déniais of plaintiff's allégations of the 
amount of his damages, and the value of the rents, issues, and 
profits of thei land. As to thèse matters, therefore, the plea is, in 
substance, a plea to the merits; and the fact that it bears an erro- 
neous appellation, and may be otherwise inartificially drawn, does not 
destroy its substantial character. 

With refçrence to the jui-i^dictional allégations, it may be well to 
observe now, without, however, determining its sufficiency, that the 
plea seems to be approved by numerous authorities. Simon v. 
House, 46Fed. 317; Greene v. City of Tacoma, 53 Fed. 562 ; Hilton v. 
Dickinson, 108 U. S. 174, 2 Sup. Ct 424; Bailway Co. v. Smith, 135 
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U. S. 195, 10 Sup. et 728; Grant v. McKee, 1 Pet. 248; Kanouse v. 
Martin, 15 How. 208; Maxwell v. Railway Co., 34 Fed. 290. Is^or is 
there anythlng to the contrary in the quotation which plaintiff makes 
from Schunk v. Moline, Milbum & Stoddart Co., 147 U. S. 500, 
ISSup. et. 416, asfoUows: 

"In short, the fact o£ a valid défense to a cause of action, although apparent 
on the face of the pétition, do«s not diminish the amount that is claimed, nor 
détermine what is the matter in dispute; for -who can say, in advance, that 
that défense will be presented by the défendant, or, if presented, sustained by 
the court." 

In tlie case at bar, if the défendant asserted title to ail the land 
sued for, and was in possession of the same, then the whole of said 
property would unquestionably be the matter in dispute, even though 
the défense should be adjudicated valid; and this illustrâtes the 
meaning of the quotation. But where the plaintiff sues for a large 
tract of land, and the défendant is in possession of and claims only 
an inconsiderable part thereof, it may well be doubted if his dis- 
claimer, as to the balance, is such "a valid défense to a cause of 
action" as that referred to by Judge Brewer in said quotation. 
Whether that part of the plea, however, which goes to the jurisdic- 
tion of the court, is good or bad, — that is, whether the matter in dis- 
pute is the whole of the land sued for, or only that part to which the 
défendant allèges and may prove his claim and possession to be 
limited, — it is unnecessary now to décide, since the plea must be held 
good in the particulars above indicated, namely, its déniais of the 
amount of damages, and value of rents, issues, and profits. 

Motion for judguîent on the pleadings denied. 



UNITED STAÏES y. EBID. 
(District Court, W. D. Michigan.) 

1. Violation of Postai. Laws— Obscène Matter — Indictment — Scienter. 

An indictment charging that défendant did "unlawfully and linowingly 
deposit" certain newspapers in the mails, "each then and there containing, 
amongst other things, a certain obscène," etc., printed article, is insuffl- 
cient to charge knowledge of the offensive character of the publication, 
when this objection is taken on motion to quash before trial, though the 
defect would probably be regarded as waived after verdict. 

2. Same — Avehments Identifting the Objectionable Matter. 

If the indictment omlts to set ont the offensive matter, on the ground 
that it is uniit to be spread upon the record, there must be such other 
allégations as will identify the subject-matter of the charge; and, where 
the objectionable matter was contained in a newspaper, it Is not enough 
to aver that défendant was publisher of a newspaper named, and did de- 
posit "certain newspapers, to wit, two thousand printed newspapers," 
without further identlfying them by name, date, or otherwise. 
8. Same. 

Whether the statute Includes those publications which are simply filthy 
and vulgar, qusere. 

This was an indictment against Edwy C. Reid for mailing obscène 
matter, founded upon Eev. St. § 3893, as amended by section 2, Act 
Sept. 26, 1888. Heard on motion to quash. 
v.73F.no.2— 19 
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John Power, U. S. Atty. 

F. A. Maynard, for défendant. 

SEVERENS, District Judge. The counsel for the défendant in 
this case hâve founded their motion to quash upon the following 
points, in substance: (1) That the indictnaent fails to charge that 
the défendant knew the character of the contents of the paper de- 
posited in the mail ; (2) that the bare allégation that he deposited a 
number of papers of the character mentioned in the statute does not 
sufficiently describe the papers said to hâve been deposited; and (3) 
that the statute forbids the mailing of matter which is lewd or las- 
civious, and does not include matter which is simply foui and vulgar. 

With respect to the flrst point, the allégation in the indictment is 
that the respondent "did unlawfully and knowingly deposit, and 
cause to be deposited, in the post office of the said United States, 
at Allegan, aforesaid, for mailing and delivering, certain i)rinted 
newspapers, to wit, two thousand printed newspapers, then and 
there addressed to divers persons, and each then and there contain- 
ing, amongst other things, a certain obscène, lewd, lascivious, and 
indécent article in print." It will be observed that, while this lan- 
guage charges an unlawful and conscious depositing in the mails of 
the offensive matter, it does not in terms charge that the respondent 
knew that that whicii he so deposited contained offensive matter. 
It is undoubtedly an élément of the offense prescribed by the statute 
on which this indictment is framed that the party charged must haA'e 
known the character of the publication when it was deposited by 
him in the mail, and the ground of the présent objection is that it 
is nowhere charged in this indictment that the respondent had such 
knowledge. The décisions in the varions fédéral courts upon the 
question whether the employment of the words "unlawfully and 
knowingly" applies not only to the depositing, but also to the char- 
acter of the thing deposited, are apparently in sonie conflict. The 
resuit to be drawn from an analysis of ail of them would seem to 
be that the détermination of the question dépends upon the time 
when the objection is made; whether upon the arraignment and be- 
fore trial, or after trial and verdict, the objection not having been 
previously made. There is a différence in the rule to be applied, 
and which is applied, in ail pleadings, whether civil or criminal, at 
one of thèse stages from that which applies at the other. The rules 
of criminal pleading, especially, require a reasonable précision and 
fullness of statement to describe ail of the éléments included in the 
offense; and, if it is not doue, the pleading is open to challenge, if 
^uch challenge is seasonably interposed. If, however, no objection is 
made to the allégations of the pleading, but those allégations do 
contain some informai and technically uncertain averments, from 
which the inference can be fairly drawn that the intention was to 
charge the existence of that élément of the offense, and the défend- 
ant, by not interposing his objection thereto, has accepted the same 
as sufficient, and gone on with the trial of the case, it will not be 
compétent for him, on a motion in arrest of judgment, to then allège 
that the averments in the indictment were not sufficient to charge 
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the characteristic fact in question. The authorities upon the pré- 
cise question now under considération may be nearly ail harmonized 
by this distinction: that the word "knowingly," in connection with 
the words charging the deposit and character of the matter depos- 
ited, will, after trial and verdict, be admitted to hâve applied to both 
those éléments of the offense, upon the ground that in common 
speech that would be the ordinary interprétation of such form of ex- 
pression, — that is to say, it would hâve been an inference by com- 
mon intendment; and, on the other liand, that it would not be 
regarded as a suflficient averment of knowledge of the character of 
the thing deposited, under the more stringent rule which applies to 
pleadings when tested by a seasonable objection to their sufiflciency. 
And it appears to be the conclusion justly to be drawn from the 
mass of décisions on the subject that the form of pleading hère em- 
ployed is not sufflcient when tested by the rule of pleading to which 
I hâve adverted. 

The second ground of the objection is that tliere is no sufflcient 
description of the newspapers charged to liave been deposited in the 
mail. The indictment, regar-ding the matter as too olïensive to be 
spread upon the records, charges that in this case the article was of 
that character, and, for the reason that it is too olïensive and in- 
décent to be spread upon the records of the court, excuses the failure 
to set the same out. This has been held to be a permissible mode of 
pleading, but the law of pleading requires that, if this is donc, there 
should be sufflcient else stated in the indictment to describe the 
thing alleged to hâve been mailed, and distinguish it from other 
matter, so that the respondent may be apprised with reasonable cer- 
tainty of the identical matter which he is charged with having 
deposited. In this case there is no identification of the matter de- 
posited, except that they were newspapers. It is true, it was stated 
in the early part of the indictment that the défendant was the pro- 
prietor and publisher of the Allegan Gazette, but there is no allé- 
gation even that the newspapers deposited for mailing were pub- 
lications of the Allegan Gazette. Certainly, there could hâve been 
no difflculty in stating what newspapers the défendant deposited, or 
of what date of issue, or what was the caption or other characteristic 
of the offensive article. The indictment does not, therefore, comply 
with the requirements of the rule that, if the exposition of the con- 
tents is excused for the reason already stated, there must be other 
allégations, which, it can be seen, it was within the power of the 
prosecutor to make, identifying the subject-matter of the charge. 
The allégations of this indictment would be supported by proof of 
the depositing of any newspaper, whether it be the Allegan Gazette 
or a newspaper published by somebody else at any other place, and 
hâve any date or any other incidents of description, at any time 
within the period covered by the statute of limitations, Under the 
doctrine of criminal pleading in this regard, it seems clear that such 
bald allégation cannot be held to be sufflcient. 

As to the third point: The language of the offensive article has 
been, during the progress of the argument, submitted to the court. 
The question whether it falls within the statute dépends upon the 
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construction to be given to the words employed in the act. Some 
of the décisions in the United States courts hold that the statute in- 
cludes only such publications as are of a lascivious character, and 
does not include those which are simply ûlthy and vulgar. Others 
hold that the language is of more extensive signification, and in- 
cludes those which are obscène (using that terni in a wide sensé) 
and indécent. Probably the later décisions must be admitted to 
tend towards the former construction ; but I do not flnd it necessary 
to pass upon that question, in view of the conclusion which is reached 
upon the flrst two grounds, and the court does not undertake to dé- 
termine, in the sharp conflict of the authorities, which of them are 
the soundest interprétation of the statute. The motion to quash 
will therefore be sustained. 

Since this opinion was written a décision of the suprême court of the United 
States has been published, by which it is determined that upon the proper 
construction of the act alwve mentioned, it does not include those publications 
which are simply coarse and vulgàr. Swearlngen v. U. S. (decided March 9, 
1896) 16 Sup. et. 562. 



UNITED STATES v. HACKER. 

(District Court, S. D. California. March 9, 1896.) 

TiMBBH Lands — CuTTiNGi— Intent— Act of Junk 3, 1878. 

The clause specifying intent, in section 4 of the act of June 3, 1878 (1 
Supp. Rev. St. 168), which déclares it unlawful "to eut, or cause or procure 
to be eut, or wantonly destroy, any timber growing on any lands of the 
United States, * * * or remove or cause to be removed any timber f roni 
said public lands, with Intent to export or dispose of the same," qualifies 
the cutting as well as the removal of timber; and an indietment for cutting 
timber on the public lands specified in the act, which does not allège that 
the défendant intended to export or dispose of the timber so eut, is fatally 
détective. 

The District Attorney, for the United States. 
Murphey & Gottschalk, for défendant. 

WELLBORN, District Judge. This prosecution is for an alleged 
violation of section 4 of an act of congress entitled "An act for the 
sale of timber lands in the states of California, Oregon, Nevada and 
in Washington Territory," approved June 3, 1878 (1 Supp. Rev. St. 
168). The indietment allèges that the défendant eut timber on 
certain public lands, but does not allège that he intended to export 
or dispose of the timber so eut; and the question raised by the de- 
murrer is whether or not such an intent is an essential ingrédient 
of the offense, denounced in said section, of cutting timber on lands 
of the United States. The section is as foUows: 

"Sec. 4. That after the passage of this act it shall be unlawful to eut, or 
cause or procure to be eut, or wantonly destroy, any timber growing on any 
lands of the United States, in said states and territory, or remove, or cause to 
be removed, any timber from said public lands, with intent to export or dispose 
of the same; and no owner, master, or consignée of any vessel, or oiroer, 
director, or agent of any railroad, shall knowingly transport the same, or any 
lumber manufactured therefrom; and any pei-son violatlng the provisions of 
thia section shall be guilty of a misdemeanor, and, on conviction, shall be flned 



UNITED STATES V. HACKER. 293 

for evei-j' such offense a sum not less than one hundred nor more than one 
thousand dollars: provided, that nothlng hereln contained shall prevent any 
miner or agriculturist from clearing liis land in the ordinary working of tiis 
mining claim, or preparing liis farra for tillage, or from taliing tlie timber 
necessary to support his improvements, or tlie taking of timber for tlie use of 
the United States; and the penalties herein provided shall not take effect until 
ninety days after the passage of this act" 

Tlie government contends that the words in said section, "with in- 
tent to export or dispose of the same," qualify only the removal, and 
not the cutting, of timber. This construction, it seems to me, does 
not find support either in the grammatical arrangement of the sec- 
tion or in the policy of the law which prompted its enactment. It 
is true, as claimed by the government, that the overt acts to which 
the section relates are three, — the cutting of timber, the destruc- 
tion of timber, and the removal of timber; and that the statement 
of the intent to export or dispose of the timber concludes the enu- 
meration of ail of thèse acts; and also it raay be conceded that an 
intent to dispose of timber is wholly inconsistent with its "wanton" 
destruction. Yet it does not follow that the words, "with intent to 
export or dispose of the same," qualify only one of the other two 
overt acts. Even from a grammatical point of view, it is more rea- 
Konable to apply the qualification to botli of the acts with which it 
is consistent, and to withhold it only from that one to which, in 
the nature of things, it is inapplicable. The correctness of this view 
is made manifest by transposing the words "wanton destruction" 
so as to insert them immediately after the word "unlawful." The 
section would then read as follows: 

"That after the passage of this act it shall be unlawful to wantonly destroy, 
eut or cause or procure to be eut, any timber growing on any lands of the 
United States, in said States and territory, or remove, or cause to be removed, 
any timber from said public lands, with intent to export or disixise of the 
same," etc. 

Nor is the proviso to the section inconsistent with this interpré- 
tation. This proviso is, as I view it, a spécification of the purposes 
for which timber may be lawfully eut or removed, and expressly 
legalizes some acts, both of removal and cutting, which would other- 
wise be forbidden by the body of the act. The government, how- 
ever, contends that the proviso relates only to the cutting of timber, 
and that upon the principle, "the expression of one thing is the ex- 
clusion of another," the words, "with intent to export or dispose of 
the same," in the body of the act, are, in efïect, simply an abbrevia- 
tion of what is detailed in the proviso; and, therefore, to hold that 
said words relate also to the cutting of timber, makes the proviso 
superfluous, whereas, if the requirement as to intent be limited 
to the removal of timber, not only is the act harmonious, but every 
part thereof, including the proviso, operative. The government's 
argument on this point is as follows: 

"Second. The construction claimed for the act by défendant renders unneces- 
sary and superfluous the proviso contained in section 4 of the act, whioh dé- 
clares, substantially, that it shall not be unlawful for any miner or agri- 
culturist (1) to clear his land in the ordinary working of his mining claim, or 
(2) to prépare his land for tillage, or (3) to take the timber necessary to support 
his improvements. No one of thèse three acts involves a removal of the tim- 
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ber f rom ofif the land of the miner or agrieulturlst. Eaeh of said three aets, 
however, does involve a cutting of timber, but tlie cutting so involved does not 
Involve an exporting of the timber, or a disposition thereof. Tbe word 'ex- 
port,' as used in tbis act, probably bas a broader meaning than that usually 
glven to It when it is nsed to dénote a taliing out of the country to some foreign 
I>ort or place. It probably means any removal f rom the state whereln the land 
l8 situated. The word 'dispose' is used in connection with tbe word 'export,' 
and should therefore be construed according to the maxim 'noscitur a soelus.' 
When thus construed, it does not mean simply to put in place, arrange, or man- 
age; it means, in this connection, to alienate, sell, or transfer. 'Dispose of; 
to alienate; to effectually transfer.' 5 Am. & Eng. Enc, Law, p. 703. 'If not 
always synonymus with, it is akin to, the word "sell." ' Taylor v. Kymer, 3 
Barn. & Adol. 320. If it is not an offense to eut timber upon public lands of the 
United States, in the states mentioned in the act, unless the cutting be coupled 
with an Intent to remove the timber from the land, or to sell, transfer, or alienate 
it, it would constitute no offense if a miner or agrlculturist should eut timber 
for the purpose of clearing bis land In the ordinary worklng of his mining claim, 
or for the purpose of preparing his farm for tillage, or for the purpose of takiug 
the timber necessary to support his improvements, and there would, therefore, 
be no necesslty for the proviso in section 4. But that construction should be 
avoided whlch renders a part of the act superfluous and useless." 

Conceding that this extract correctly deflnes the words "export" 
and "dispose of," still the argument is fatally vulnérable, and its in- 
firmity lies in the assumption that the proviso relates only to the 
cutting of timber, not its removal. By this proviso, as analyzed in 
the foregoing extract from the government's brief, the lawful aets 
of a miner and agrlculturist, so far as concerna timber on public 
land, are as follows: "(1) To clear his land in the ordinary M'ork- 
ing of his mining claim, or (2) to prépare his farm for tillage, or (3) 
to take the timber necessary to support his improvements." After 
making this analysis, it will be observed, the brief proceeds to 
assume that "no one of thèse three aets involves a removal of the 
timber from off the land of the miner or agrlculturist. Each of 
said three aets, however, does involve a cutting of timber, but the 
cutting so involved does not involve an exporting of the timber, 
or a disposition thereof." This assumption, it seems to me, is 
erroneous. While it is true that neither of said aets uecessarily 
involves the sale of timber, or its removal from the land where eut, 
it is equally true that ail of them may involve both removal and sale. 
For instance, if the agrlculturist clears his land for tillage, and 
thus cuts more timber than is necessary to support his improvements, 
he may lawfully sell the surplus. The Timber Cases, 11 Fed. 81; 
U. S. V. Williams, 18 Fed. 478. In the former of thèse cases the 
court says: 

"The timber standing on the land Intended for cultivation the claimant may 
eut, and, after applying such portion as can be used and is needed for the im- 
provement for that purpose, he may sell or dispose of the balance to the best 
advantage. Tbe law is not so unreasonable as to requlre timber whlch bas to 
be removed for the purpose of cultivation to be burned or otberwise wasted, 
but will allow the pre-emptor to bave the beneflt of it, to aid him in accomplish- 
Ing the design of the law." 

In the case last cited (U. S. v. 'Williams, supra), at page 478, the 
court says: 

"And yet I think the act of 1878 ought to be construed as authorizing a set- 
tler to dispose of timber which he cuts in good faith for the purpose of clearing 
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his land for présent cultivatiou. Whatever timber it is necessary to eut to 
prépare the land for tillage, the settler ought to be allowed to disiwse of to the 
raost advantage to himseïf,— to sell it rather than destroy it." 

80 that the cutting of timber for tillage, made lawful by the pro- 
viso, may involve either its removal or sale or both. 

Thus it will be seen that the proviso does relate to the removal, 
as well as the cutting, of timber; and I am satisfied the words, 
"with intent to export or dispose of the same," also qualify both the 
cutting and removal of timber. Nor does this interprétation render 
the proviso useless, but, as is apparent from what has already been 
said, the proviso subserves an important end. It limits the scope 
of the words, "with intent to export or dispose of the same," by mak- 
ing it lawful for a homestead settler to eut timber, even though he 
intend at the time to sell it, provided the cutting be done in the 
necessary préparation of the land for tillage. 

The above interprétation is further strengthened by a considéra- 
tion of the object for whicli the law was passed. The policy of the 
government in this and kindred législation was to protect the timber 
on the public domain, except as against certain necessary and specitied 
uses in tillage and mining. Besides thèse uses, recognized as law- 
ful, there was but one other purpose for which timber on public lands 
was likely to be taken, namely, its sale. Hère was the menace, and, 
except as below indicated, the only menace, to timber on the public 
domain. In some localities the lands of the government were beihg 
denuded of their growing trees, not for occupancy and improvement, 
but solely for exportation and sale of the timber. This was the 
raischief, and, outside of wanton destruction, the only mischief, prés- 
ent to the mind of congress, and against which the section in ques- 
tion was designed to afford a remedy. The structure of the section, 
and the whole course of législation on the subject to which it relates, 
satisfies me that the words, "with intent to export or dispose of the 
same," relate to the cutting, as well as the removal, of timber. This 
conclusion is approved by décisions in at least two cases, where the 
section in controverse' has been examined. U. S. v. Childers, 12 
Fed. 586; U. S. v. Williams, 18 Fed. 475. In the flrst of thèse two 
cases occurs this paragraph: 

"The premises upon which the défendant eut the timber in question being 
a part of thèse unearned hmds, he is guilty of violating section 4 of the act of 
Tune 3, 1878 (20 Stat. 90), which enacts that any person wlio shall unlawfully 
eut any timber growing on any land of the United States in Oregon, with in- 
tent to export or dispose of the same, shall be guilty of a misdemeanor, and, on 
conviction thereof, tined not less than $100 or more than $1,000." 12 Fed., at 
page .589. 

In the latter of the two cases the first paragraph of the syllabus 

is as follows: 

"(1) Cutting Timber on the Public Lands. Section 4 of the act of June 3, 
1878 (20 Stat. 89), prohibits the cutting of any timber on the public lands with 
intent to dispose of the same; but the proviso thereto permits a settler under 
the pre-emption and homestead acts to clear his claim as fast as the same is 
put under cultivatiou, and the timber eut in the course of such clearing may be 
disposed of by the settler to the best advantage." 18 Fed., at page 475. 

In the body of the opinion, at page 477, occurs the following: 
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"The provlso does not llcense the cutting of tlmber for the purpose or wlth the 
Intention of dlsposing of the same. The section expressly f orbids this, and the 
proviso does not allow it. A mère settler on the public lands has no right, as 
such, to eut timber thereon for the purpose of disposing of it by sale or other- 
wlse." 

It is true that the précise point now under considération was not 
necessarily involved in either one of the two cases cited, but the 
section in question was eritieally examined in both, and therefore 
the opinions are strongly persuasive, although probably not entitled 
to the same weight they would receive had the point been an essen- 
tial one. The same may be said of the cases of U. S. v. Garretson, 42 
Fed. 22, and Leatherbury v. U. S., 32 Ped. 780, with the qualification 
that, while thèse cases arose under section 2461, Kev. St. U. S., yet 
that part of tlie section construed is substantially the same as the 
corresponding part of the act of June 3, 1878, now under discussion. 

My opinion is, that the indictment is détective, because of its fail- 
ure to allège that the timber was eut with intent to export or disjjose 
of the same. The démarrer is sustained. 



WERTHEIMBR et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 5, 189G.) 

CusTOMs DuTiBS— Bmbroidbeed Gloves. 

The provision in paragraph 458 of the act of 1890 for "ail embroidered 
gloves with more than three single strands or cords" includes ail gloves 
embroidered on the back with three décorations, each of which is composed 
of more than a single strand or cord. 68 Fed. 186, aflirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an appeal by Wertheimer & Co. from the décision of the 
board of gênerai appraisers afifirming the action of the collecter of 
customs at the port of New York in the classification for duty of 
certain ladies' kid gloves, embroidered. The collecter assessed an 
additional duty of 50 cents per dozen pair, under the provisions of 
par. 458 of the act of 1890, and the particular clause thereof which 
reads: "On ail embroidered gloves with more than three single 
strands or cords, 50 cents per dozen pairs." The importers protest- 
ed, claiming that, while the gloves were embroidered, they were not 
embroidered with more than three single strands or cords. The év- 
idence tended to show that gloves of this character were known in 
trade as "three-row embroidered gloves." The gloves in question 
had more than three single strands or cords in the embroidery, al- 
though there were but three rows of embroidery on the back. The 
circuit court afiirmed the décision of the board (68 Fed. 186), and 
the importers appealed. 

Wm. Wickham Smith, for appellants. 
Henry C. Platt, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 



HOSTETTER CO. t>. BECKBR. 297 

PER CURIAM. According to the évidence in the record, ail 
gloves, when commercially ûnished, hâve embroidery upon the back, 
consisting of three décorations, and those in which the décoration is 
formed of a single strand or cord are commercially known as "plain" 
gloves. We conclude that the embroidered gloves "with more than 
three single strands or cords" of paragraph 458 of the tariff act of 
Oetober 1, 1890, are ail those except the three single-strand embroid- 
ered gloves, and that, as the gloves in controversy hâve three déco- 
rations, eacli of which consists of more than a single strand or cord, 
tliey were properly subjected to the additional duty of 50 cents per 
dozen pairs. The judgment of the circuit court is therefore af- 
firmed. 



HOSTETTER CO. v. BECKER. SAME v. BAUER. SAME v. BOWER. 

(Circuit Court, S. D. Xew York. April 8, 1890.) 

Ukpair Compétition— Coxtributisg to Fraud. 

Complaiiiant had solcl for inaiiy years an article known as "Hostetter's 
Bitters." Défendant manufacturée) an article resembling it in color and 
in other particulars. and sold the same to retail dealers, under the name 
"Host-Style Bitters," in large demijohns, without labels, and was shown 
in seTeral instances to hâve given to the purchaser of his bitters an empty 
bottle bearing ail complainant's labels. Hehf, that défendant, though the 
Ijurchaser from him was not deceived, had furnished the means of de- 
ceiving the public, and should be enjoined from selling Host-Style Bitters. 
and, at the same time and in connection with the sale, giving to the pur- 
chaser empty Hostetter bottles. 

Albert H. Clarke and James Watson, for complainant. 
Charles Putzel, for défendants Becker and Bower. 

COXE, District Judge (orally). In the cause argued yesterday, 
Hostetter Company against Emil Becker, I ara inclined to think 
that, upon the conceded facts, the complainant is entitled to relief. 
Many propositions hâve been advanced upon one side and disputed 
upon the other which, in my view of the case, it is not necessary now 
to détermine. The following facts are either conceded or are es- 
tablished by a great prépondérance of testimony: The défendant 
makes an article of bitters which is light in color, and in other par- 
ticulars resembles the bitters which hâve been sold by the complain- 
ant for a great number of years. Thèse bitters made by the de- 
fendant are called "Host-Style Bitters," the name not being deriva- 
tive, but purely arbitrary. The proof shows no possible reason for 
the adoption of this name unless it be that in sound and gênerai ap- 
pearance it resembles the complainant's name. No one of the wit- 
nesses called for the défendant gives any plausible explanation for 
adopting this name. In view of the other évidence I cannot doubt 
that it was adopted with an intent upon the part of the défendant 
to deceive the public and confound his bitters with those made by 
the complainant. 

The defendant's bitters are sold in large demijohns, with no label 
or mark at ail resembling complainant's labels. But it is admitted 
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tbat in four instances thèse bitters were sold and at tlie sanie time 
an empty bottle containing ail the labels of the Hostetter bottles 
was given away to the purchaser. Admitting that nothing was said 
upon the occasion when thèse bottles were given away with the 
demijohn, I think the inference is almost conclusive that it was the 
intention of the défendant and his agents that the contents of the 
demijohn was to be poured into the bottle and sold in that way. No 
other presumption can arise from that conjunction of facts. There- 
fore, to draw an analogy from the patent law, it is a case of con- 
tributory inf ringement. Of course the buyers of defendant's bitters 
were not deceived. It is not pretended that they were, and that is 
uot the theory of the bill as I understand it. But the défendant 
placed in the hands of the buyers implements which enabled them to 
deceive the gênerai public. It cannot be successfully disputed that 
it would be a fraud upon the complainant's rights if a retail dealer 
should fin an old Hostetter bottle with spurious bitters and sell it 
to retail purchasers as the genuine Hostetter bitters ; and yet this is, 
in the eye of the law, precisely what the défendant does. While not 
doing that himself lie enables others to do it, and he suggests to 
them the way in which it can be done successfully. 

Upon the conceded facts the case is brought directly within the 
décision in the Western circuit which was read yesterday, and where 
the law is laid down precisely as I understand it to be. Hostetter 
Co. V. Brueggeman-Eeinert Distilling Co., 46 Fed. 188. 

Mr. l'utzel: If your honor please, there is a more récent case. 

The Court: It does not change the law because that is the law 
which bas been enunciated ever since the doctrine of unfair com- 
pétition in trade lias found a place in the law books. 

The complainant is entitled to a decree enjoining the défendant 
and his agents from selling Host-Style Bitters, and at the same time 
and in connection with the sale giving to the purchaser empty Hos- 
tetter bottles. The court should not go to the extent of saying 
that the défendant should not sell his bitters by whatever name 
he sees fit in demijohns without labels, but as I said yesterday it 
-would seem that he is treading upon dangerous ground in adopting 
:a name which so closely resembles the complainant's name. I do 
not go to that extent, because I think the court would not be justi- 
fled in saying that the défendant should not use "Host-Style" as the 
name for his bitters provided he does not simulate any of the labels 
of the complainant, but I do think he should be stopped from selling 
thèse bitters and giving to the purchaser empty Hostetter bottles in 
such circumstances that the purchaser could hardly doubt that it 
was the intention that he should sell the bogus bitters in the genuine 
bottle. 

In the case of the Hostetter Company against Bauer, the défend- 
ant was a retail dealer who sold spurious bitters in a Hostetter bot- 
tle. That is undisputed. As to him there should be a decree as 
prayed for in the bill. 

As to the case of the Hostetter Company against Bower, I will take 
the record and examine the testimony, because in that case there is 
a somewhat dilBcult question of fact. 
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Decrees to be prepared by complainant's counsel, copies of which 
are to be handed to the counsel for the défendant; the same to be 
settled Friday morning, April lOth. 



WELKER T. WELLER et al. 
(Circuit Court, W. D. Pennsylvania. P^bniary 13, 1896.) 

1. Patents— Inpkingemknt—Fabtenings for Table Legs. 

The Welker patent, No. 480,536, for a fastening for table legs of knock- 
down tables, cannot, In view of the prior state of the art, be expanded to 
cover constructions which do not embody the éléments of "longitudinal, 
segmentai kerfs," and "tenons secured in the grooves or kerfs," and In 
which the joint used is of a différent and well-known construction. 

2. Same — Design for Table Legs. 

The Welker design patent. No. 22,997, for a design for table legs, is void 
for want of novelty. 

This was a suit in equity for the infringement of certain patents 
relating to table legs for knockdown tables. 

John G. Reading and Frank L. Dyer, for complainant. 

S. P. McCandless, H. G. Parsons," and C, D. & W. K. Davis, for 

respondents. 

BUFFINGÏON, District Judge. This suit is brought by Louis 
Welker against ïï. M. Weller and William Decker for alleged in- 
fringement of letters patent No. 480,530, granted August 9, 1892, for 
a fastening for table legs, and also for the infringement of letters 
patent for a design for a table leg, No. 22,997, granted January 2, 
1894, to said Welker. As touching the first patent, infringement 
of the third claim is alleged, which is as follows: 

(3) In a knockdown table, the combination of the frame, having its side 
pièces provided with the longitudinal, segmentai kerfs or grooves, arrangea as 
described, the corner pièce or brace having its chamfered ends provided with 
the tenons secured in the grooves or kerfs, the solid head leg titted against the 
imperforate ends of the side pièces, and the screw boit secured in the head of 
the leg. and having a nut bearing against the corner pièce or brace, substan- 
tially as described. 

The défenses alleged are noninfringement, prior use, and lack of 
patentability. The subject of dispute is what is known in the fur- 
niture trade as a "knockdown table." For convenience of shipping 
and handling, tables are constructed with adjustable legs placed 
therein, and the whole crated and shipped. The legs are not at- 
tached until they reach the dealer. In this way freight is saved, 
and damage to the tables avoided, while the adjustable legs make 
it possible to use such tables in flats and houses with narrow halls, 
into which the same table, with nonadjustable legs, could not be 
carried. Decided advance in the art had been made before Weîker's 
patent. It is not necessary to refer to ail of it in détail. The exam- 
ples selected are sufHcient to show the comparatively narrow field 
for advance left when Welker entered the field. Prior thereto, we 
flnd in knockdown tables a corner brace Connecting the side rails, 
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and connection of thèse parts made with an adjustable leg by a wood 
screw, which passed through a hole in tlie corner brace, and was 
screwed into the leg or by a lag screw which had a nut head, instead 
of the flat screw head of the wood screw. The objection to this method 
was that when the table was talsen apart the screw had to be taken 
completely ont of the leg, and when this was done a f ew times the 
hole became enlarged, and the tables ceased to be rigid and tirm. 
This objection was in part obviated by the St. John construction, in 
which an opening of keyhole shape was made in the cross brace of 
sufflcient size at the lower end to permit the nut of the lag screw to 
slip through. When this was done the leg was pushed upward to 
its proper place, and a rigid connection made by turning the nut. 
By this method the screw was only given a few turns, and it was 
not necessary to remove it entirely from the table leg. The next 
advance showed a method in which there was no abrasion of the 
leg wliatever. In it the interior corner of the leg was slotted so as 
to permit an iron hook to slip down and engage with an iron cross- 
piece in the slot. The outer end of the hook was threaded, passed 
through a hole in the corner brace, and by means of a nut with 
washer the parts were drawn into rigid connection, the ends of the 
rails seating themselves in bevels on the sides of the legs. This 
method was embodied in Groedeke's patent, No. 456,377, of July 21, 
1891. Subséquent to this, complainant conceived the idea of per- 
manently placing a rigidly Connecting hanger boit in the leg itself, 
and also of attaching the corner brace to tlie side rails by a peculiar 
form of joint. A hanger boit has a wood screw thread at one end, 
and a nut thread at the other. It will be noted that the idea of 
threading the exterior end of the Connecting boit, and forming a 
rigid connection by a nut, was not original with complainant, and 
his advance in this respect was simply in making the Connecting pin 
primarily rigid, as opposed to Goedeke's attaching a hooked boit to 
a cross pin in the leg slot. The third claim originally made was: 

In a table, the combinatlon with side pièces, a corner bloclc, and a leg, of a 
screw boit rlgld with the leg, and passing through the corner pièce, aud a nut 
fltted on the screw boit, substantially as described. 

This claim, which was clearly broad enough to cover défendants' 
device, was rejected on the Goedeke patent, and because the lag 
screw was common in furniture; and in the subséquent proceedings 
the applicant, in effect, disclaimed originality in the lag screw itself, 
saying: 

Applicant regards it as important to use a boit havlng a lag screw at one end 
to rigidly fasten the boit in a solid leg, and with a metal-nut thread on its 
other end. The boit is not claimed, per se, but the organization of the several 
parts is new. 

In ail the claims flnally granted, there was a limitation of longi- 
tudinal, segmentai kerfs, and tenons secured in the kerfs or grooves. 
In view of thèse proceedings in the patent oflEice, and of the prior 
advance in the art, it is manifest the claim should not be expanded 
to cover constructions which do not embody the éléments of "longi- 
tudinal, segmentai kerfs," and "tenons secured in the grooves or 
kerfs," and in which the joint employed was another and well-known 
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prior form of construction. Indeed, such a construction would be 
fatal to the patent. The claim being thus construed, it is clear tbe 
respondents' device does not infringe. 

The question still remains, can the bill be sustained upon the design 
patent for a table leg? On November 29, 1893, the complainant ap- 
plied for a design patent for a table leg, which was granted January 
2, 1894. "The leading feature in my design," the spécification re- 
cites, "consists of a table leg with an upper end of a generally square 
shape, with one of its corners beveled off, and with a projection pro- 
truding from the beveled corner." He had on December 2, 1891, 
applied for a mechanical patent for a fastening for table legs, which, 
in substance, showed in combination the form of leg embodied in 
the design patent. The complainant testifles that he made his in- 
vention in the latter part of the summer of 1891, and began manu- 
facturing the tables in the fall, or the latter part of the summer, of 
1891. Conceding for présent purposes that a table leg which had 
been embodied in combination in a mechanical patent issued before 
the présent application was made, which is not in itself an article 
of commerce, and which, when used in a table, so far as the "pro- 
jection protruding from the beveled corner" is concerned, is wholly 
hidden from view, and in no way appeals to the eye; conceding, we 
say,that it can be the subject of a design patent, and conceding that a 
design patent could issue on an application made November 29, 1893, 
for a design which, by the applicant's admission, had been perfected 
more than two years previously, and had been publicly used and 
manufactured in the fall or latter part of the summer of 1891, — the 
question still remains whether there was any novelty in the design 
shown. On this point the issue is with the respondents. Exhibit 
G, introduced by complainant, and admitted by him to bave been 
manufactured by respondents before the device in suit, shows a table 
leg with an upper end of a generally squ^ire shape, with one of its 
corners beveled, and a projection protruding from such beveled cor- 
ner. The only différence between it and the design-patent device 
is that Exhibit G bas a flxed nut on the end of the projection. Such 
being the case, there certainly was no patentable novelty in dispens- 
ing with the nut. Where the two designs are, in their prominent 
features, identical, as they are hère, and their sole différence lies in 
that the protubérance of one bas a small nut at the end, and the 
other bas none, the différence is not of such material character as to 
afford ground for the grant of a design patent. We are therefore 
of opinion the design patent is void for want of patentable novelty. 
Let a decree dismissing the bill be drawn. 



TROY LAUNDRY MACHINERY CO. v. ADAMS LAUNDRY MACHINERY 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. Marcb 17, 1896.) 

Patents— Inprikgement—Laundry Dampbning Machines. 

The Wendell and Wlles patent, No. 401,770, for an improvement In 
dampening macliines, is so limlted by tlie action of the patent office and 
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the acquiescence of the patentées therein, and by the spécifie language of 
the claims and spécifications, tliat tlje tliin textile covering of tlie dampen- 
ing rollers, whicli is an élément of eacb claim, cannot be construed to In- 
clude a tliick covering of felt. 

Appeal from Circuit Court of the United States for the Northern 
District of New York. 

This waa a suit in equity by the Troy Laundry Machinery Company 
against the Adam s Laundry Machinery Company and others for al- 
leged infringement of a patent for a dampening machine. The cir- 
cuit court dismissed the bill, and complainant appealed. 

E. B. Stocking, for appellant. 

Wm. W. Morrill and Nelson Davenport, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The object of the invention described in the pat- 
ent in suit, No. 401,770, its novel features of construction, and the 
particular object and bénéficiai effect of the thin textile covering 
which is one of the éléments of the patented combinations, are fully 
stated in the opinion of Judge Coxe in Troy Laundry Machinery Co. 
V. Sharp, 54 Ped. 712, and the necessity of a restatement of thèse 
facts is obviated. In view of the limitations placed upon the claims 
of the patent by the action of the patent office, and acquiesced in by 
the patentées, and in view of the spécifie language of the claims and 
of the description in the patent, we are of the opinion that the "thin 
textile covering" of the dampening rollers which is an élément of each 
claim cannot be construed to include a covering of felt of the thick- 
ness used in the machines of the défendant, and consequently that 
the défendants hâve not infringed the patent. The decree of the 
circuit court is afiarmed, with costs. 



STATE OF MISSOURI, to use of PUBLIC SOHOOLS OF CAPE GIRAK- 
DEAU COUNTY, v. ALT et al. 

(Circuit Court, E. D. Allssouri, E. D. April 14, 1892.) 

Rbmoval of Causes— Diverse Citizbnship— Nominal Parties. 

An action by a county school board against an alien to cancel, for 
the beneflt of the public schools, a deed to certain swamp lands, made 
by the county commlssioner, was brought, by permission of a statute, 
in the name of the state of Missouri. The ground alleged was that the 
deed was Invalid for want of a seal, and the county was made a de- 
fendant because it refused to join as a complainant. Held, that both 
the State and the county were merely nominal parties, and the alien 
défendant was entitled to remove the cause. 

This was a bill in the name of the state of Missouri, in behalf of, 
and to the use of, the public schools of Cape Girardeau county, 
against William John Alt and Cape Girardeau county, to procure 
the cancellation of a deed. The cause was removed by défendant 
from a state court, and is now heard on motion to remand. 
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THAYEE, District Judge (orally). In a case removed to this 
court from the circuit court of Cape Girardeau county, I flnd a mo- 
tion to remand to the state court. The motion is gênerai. It does 
Dot assign any reason why the cause should be remanded, except 
the gênerai reason that this court has no jurisdiction. The motion 
was not argued orally, no brief has been flled, and, in deciding it, 
I am compelled to strike in the dark. I observe that the case is 
entitled, "The State of Missouri, in Behalf of, and to the Use of, 
the Public Schools of Cape Girardeau County, against William John 
Alt and Cape Girardeau County;" and it has occurred to me that 
the motion to remand may hâve been flled upon the theory that this 
court has no jurisdiction because the state of Missouri is a party. 
If that is the view entertained by the complainant's attorney, it is 
untenable, for the reason that the state of Missouri, as the record in 
the case discloses, is not the real complainant. The action is 
brought by the board of éducation for the beneflt of the public 
schools of Cape Girardeau county, and it is brought in the name of 
the state, under a state law (section 8040, Rev. St. Mo. 1889) which 
permits the board to bring actions in the name of the state in ail 
suits afîecting swamp lands to which the board lays claim in behalf 
of the public schools of the county. The real complainant in the 
case is a quasi corporation, called the "Board of Education." The 
state is merely a nominal party. The fact that it is made a party, 
pursuant to the provisions of the statute above referred to, does not 
make it a suit by or against the state, in any such sensé as to de- 
prive the fédéral courts of jurisdiction of the controversy. 

It has further occurred to the court that the motion to remand 
may hâve been ûled because one of the défendants (Cape Girardeau 
county) is a municipal corporation of this state. Under the circum- 
stances, I do not think that that fact deprives the fédéral courts of 
jurisdiction of the controversy. The other défendant, William John 
Alt, is a citizen of the kingdom of Great Britain and Ireland. The 
bill allèges that some time in the year 1873 the county commissioner 
of Cape Girardeau county conveyed to William John Alt an exten- 
sive tract of swamp land, lying in Cape Girardeau county, which, 
under the laws of the state, belonged to the public schools of the 
county; that the deed bore no seal, and therefore conveyed no title; 
and, furthermore, that the conveyance was made without a suflB- 
cient considération. It is further averred that Alt went into the 
possession of the lands, and has eut oiï much valuable timber. In 
view of the promises, the complainant asks to hâve the commis- 
sioner's deed canceled as a cloud upon its title, and to hâve an ac- 
count taken of the value of the timber appropriated by the défend- 
ant Alt, and a decree entered against him for the value of the tim- 
ber so appropriated. Inasmuch as the suit is brought to hâve a 
■deed declared to be invalid for want of a seal, it would seem that 
the only necessary parties to the controversy are the board of édu- 
cation and William John Alt. Cape Girardeau county is not a nec- 
essary party défendant, so far as the settlement of the présent con- 
troversy in concerned. I judge, from one of the averments of the 
bill, that complainant's soliciter considered Cape Girardeau county 
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a necessary party plaintiff, but not a necessary party défendant, be- 
cause it is averred that Cape Girardeau county is made a défendant 
because it bas refused to join in tbe suit as a party complainant. In 
my judgment, tbe county may be left ont of tbe controversy. Tbe 
real question to be determined in tbis case is wbetber tbe commis- 
sioner's deed, under wbicb Alt claims title, sbould be canceled and 
annulled. The only necessary parties to tbe settlement of tbat con- 
troversy, as before stated, are tbe board of éducation and tbe de- 
fendant Alt, wbo is an alien. Tbe record discloses no reason wby 
tbe case sbould be remanded to tbe state court, and tbe motion to 
remanl is tberefore overruled. 



STATE OF MISSOURI, to Use of PUBLIC SCHOOL FUND OF NEW 
MADRID COUNTY, v. NEW MADRID COUNTY et al. 

(Circuit Court, B. D. Missouri, E. D. ilarch 17, 1896.) 

No. 3,899. 

Rbmovai, of Causes— Diverse Citizenship — Formai, and Necbssart Parties. 
The State of Missouri granted to the county of M. the swamp lands, do- 
nated to the state by congress and located in said county, to be dralned and 
sold for tbe beneflt of the school fund of the county. Many years after 
such grant, a bill in equlty was filed, in a state court, by the state, on be- 
haJf of the school board of M. county, against that county and sundry per- 
sons, citizens of other states, alleglng that the county had committed vari- 
ous breaches of trust in the disposition of the lands so granted to it, by 
disposlng of them without considération, or for purposes not wlthin the 
trust, by misapplying moneys received from their sale and otherwise; 
that the conveyances so made were fraudulent and void; that the lands, 
so disposed of in breach of the county's trust, had corne to the hauds of 
the other défendants, with knowledge of such breaches of trust, — and pray- 
ing that such conveyances be set aside, and the land restored to the county 
and for gênerai relief. The défendants, other than the county, sought to 
remove the cause to the fédéral court, on the ground of diverse citizenship. 
Held, that the county of M. was a necessary, and not merely a formai, 
party to the suit, and an adversary party to the complainant, and, such 
county and the real complainant in interest being both citizens of Missouri, 
the suit could not be removed. 

In Equity. 

Lee & McKeighan, H. N. Pbillips, and C. L. Keaton, for complain- 
ant. 
E. B. Oliver and Brown & Geddes, for défendants. 

ADAMS, District Judge. Tbis cause came bere by removal from 
the circuit court of New Madrid county. Tbe complainant now appears 
by counsel, and moves to remand the cause for tbe alleged reason 
that the same does not présent a controversy "wbolly between citi- 
zens of différent states," and is, tberefore, not removable to tbis 
court. Althongh the cause is instituted in tbe name of tbe state 
of Missouri, it is manifest, from tbe statute under wbicb it arises 
(Rev. St. 1889, § 8040), tbat tbe real party complainant is tbe school 
board, for and in bebalf of tbe common schools of New Madrid coun- 
ty, and, as such, is a citizen of tbe state of Missouri, within tbe mean- 
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ing of the act of congress relating to removal of causes. The de- 
fendants are ail, with the exception of New Madrid county, citizens 
of states other than Missouri. New Madrid county, being a munic- 
ipality of the state, is a citizen of the state, within the meaning of 
such act. If, therefore, the county is a necessary party to this cause, 
it does not présent a controversy wholly between citizens of différ- 
ent states, and is not removable to this court. If, on the other hand, 
the county is a mère nominal party, and not a necessary party, the 
controversy is wholly between the school board, acting in behalf of 
the public schools of the county, and the other défendants, who, as 
already seen, are citizens of other states, and the cause is removable 
to this court. The question for détermination, therefore, is whether 
New Madrid county is a necessary party. 

The bill of complaint shows that, by act of congress approved Sep- 
tember 28, 1850, the United States granted to the state of Missouri 
certain swamp and overflowed lands, to be drained and reclaimed 
for the ultimate beneflt of the public schools of the state; that the 
state of Missouri afterwards, by différent acts of its gênerai as- 
sembly, granted such of thèse lands as were located in New Madrid 
county to that county, to be drained and reclaimed by it, and after- 
wards sold at not less than fl.25 per acre, the net proceeds thereof 
to become a part of the common school fund of that county; that, 
by the provisions of such acts, the county court of said county alone 
had the right to make the sales and issue patents for the lands sold, 
provided, however, that this sliould be done only after full payment 
of the purchase price therefor had been made. It appears that New 
Madrid county, as a municipality, became vested with the légal title 
of the swamp and overflowed lands in its territory, in trust for the 
benefit of the common schools of the county, and that an elaborate 
scheme was devised by the législature of the state for the exécution 
of the trust, so as to secure proceeds of the sale of the lands, in 
money, for the benefit of the school fund of the county. It further 
appears, as averred in the bill of complaint, that said county, by and 
through its county court, committed divers breaches of trust in hand- 
ling and disposing of said lands, as follows: That it disposed of 
large tracts thereof without considération, and particularly without 
securing the upset price fixed by the acts of the gênerai assembly 
therefor; that it donated other large tracts of said lands to a cer- 
tain alleged corporation, or to its stockholders, ostensibly for the 
purpose of draining and reclaiming the same, but really as a sub- 
sidy only, to secure the construction of a railroad through the coun- 
ty; that it conveyed other portions thereof to divers persons in 
order to secure the dismissal of certain suits instituted by them 
against the county of New Madrid; that the county court required 
the payment, in one instance, of $10,000 as partial considération for 
a conveyance, and that no part or portion of said sum, or other pro- 
ceeds of the sale of said lands, was ever turned over to the school 
fund of said county; that ail said transactions were made contrary 
to law, and in violation of the trust imposed upon the county by the 
act of congress (supra) and the several acts of the gênerai assembly 
above referred to; that said county, by and through its county court, 
v.7SF.no.2— 20 
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combined, confederated, and conspired with the other défendants 
in this cause, to so dispose of said lands, in the way and manner 
aforesaid, as to deprive the school fund of the beneflt thereof. It is 
further alleged, in the bill of complaint, that for the reasons afore- 
said, and other similar reasons set forth at great length, ail said 
conveyances and transfers of the lands, which are particularly de- 
scribed in the bill of complaint, were fraudaient and void, and that 
the défendants, other than New Madrid county, now hold, either by 
direct or mesne conveyance from said New Madrid connty, with full 
knowledge of the facts aforesaid, deeds or patents to said lands, 
and claim to be the bénéficiai owners thereof. The complainant 
prays that ail the contracts, deeds, patents, and conveyances so made 
by said county be set aside and for naught held, and that ail of 
said lands be restored to the possession of said county, to be held 
and disposed of by it for the jiurposes of the trust conferred upon 
it. There is also a prayer for gênerai relief. 

It is manifest, from this very gênerai analysis of the bill of com- 
plaint, that the county of New Madrid is charged with a direct and 
willful breach of trust in transferring the title to the lands described 
in the bill of complaint to the défendants or their grantors, througli 
whom they claim. By virtue of the acts of the gênerai assembly 
creating the trust above referred to, New Madrid county undoubt- 
edly became a statutory trustée, charged with the duty of so dis- 
posing of the swamp and overflowed lands within its territory as 
to create a fund for the benefit of the common schools of the county. 
It, and it alone, had the power to act as sucli trustée, and one of 
the purposes, if not the main purpose, of the bill of complaint in 
this case is to restore to the county the légal title to the lands in 
controversy, and to compel the county to proceed and exécute the 
trust imposed upon it by law. Divers contracts, deeds, and convey- 
ances are alleged to hâve been made by the county in the exécu- 
tion of a scheme to defraud the schools, and deprive them of the 
lands in controversy. In order to do complète equity in this cause, 
it will be entirely proper and necessary, in the event the complain- 
ant prevails, not only to set aside the deeds and conveyances un- 
der which the défendants claim the land in controversy, but to re- 
invest the title to said lands in the county, with directions to pro- 
ceed and exécute the trust imposed upon it by law; and, under cer- 
tain possible contingencies, it may be proper and necessary to re- 
quire the county to account in this action for a diversion of the trust 
funds. The county is, therefore, essentially an adversary party to 
the complainant in this cause. It is a trustée charged with hav- 
ing fraudulently disposed of trust property, and is a necessary party 
to a suit against the fraudulent grantees to reclaim the same. This 
proposition has been recognized and asserted in numerous cases in 
the suprême court of the United States and in the circuit court of 
appeals, and must be regarded as the settled doctrine of this court. 
The leading cases are: Barth v. Coler, 9 C. G. A. 81, 60 Fed. 466; 
Wilson V. Oswego Tp., 151 U. S. 56, 14 Sup. Ct. 259; Thayer v. 
Association, 112 U. S. 717, 5 Sup. Ct. 355; Peper v. Pordvce, 119 U. 
S. 469, 7 Sup. Ct. 287; Eust v. Silver Co., 7 C. C. A. 389, 58 Fed. 
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Gll; Railway Co. v. Wilson, 114 U. S. 60, 5 Snp. Ct 738; Crump 
V. Thurber, 115 U. S. 56, 5 Sup. Ct. 1154. Applying the doctrine 
of the foregoing authorities, New Madrid county cannot be held 
to be a mère nominal party in tliis cause. On the contrary, it 
is an indispensable and necessary party to a complète disposition 
of the matter in controversy, and, inasmuch as it is a citizen of 
the same state with the complainant, the cause was not removable 
to this court on the ground of diverse citizenship, and the motion 
to remand must be sustained. 

My attention has been called to an opinion in the case of Missouri 
\'. Alt, 73 Ped. 303 (decided at nisi prius by Judge Thayer), as direct 
authority in a similar cause for a différent conclusion than that 
reached by me. I hâve carefully considered the opinion in that case, 
and it is manifest that the facts there presented to the court were 
essentially différent from the facts shown in the bill of complaint 
in this cause. So far as disclosed by the bill, the county of Cape 
Girardeau was there but a nominal party. Again, in that case it 
clearly appears that the county was not an adversary party to the 
complainant. It appears, by the opinion, that the county refused 
to join as a complainant in the cause, and was therefore made a 
défendant. For this reason the court held that, in the arrangement 
of parties for the purpose of determining jurisdiction, the county 
should be treated, as complainant's counsel obviously treated it, as 
the same in interest with complainant, and in no sensé an adversary 
party. The case last referred to is therefore not applicable to the 
facts of the case now before the court 



HERNDON V. SOUTHERN R. CO. 

(Oircnit Court, E. D. North Carolina. April 7, 1896.) 

Removai, av Causes — Local Préjudice — Koticb. 

AxL application for the removal of a cause from a state to a fédéral court 
on the ground of local préjudice, under the act of congress of March 3, 1887 
(amended August 13, 1888), should not be granted without glving to the 
plaintiff notice and an opportunity to be heard, though the court has 
power to grant the application ex parte. 

F. H. Busbee, for the motion. 

SEYMOUE, District Judge. It appears, from a prq>er reading 
of the act of March 3, 1887, that, in cases where there is a contro- 
versy pending in a state court between a citizen of the state in which 
the suit is brought and a citizen of another state, any défendant, 
being a citizen of another state, may remove sueh suit into the 
United States circuit court, when it shall be made to appear to the 
circuit court that, from préjudice or local influence, he will not be 
able to obtain justice in such state court, or in any other state court 
to which défendants may, under the laws of the state, hâve the right, 
on account of such préjudice, to remove said cause. The subsé- 
quent clause, in regard to the right to remand, appears only to apply 
to cases removed under the former law, under which an affidavit 



308 73 FEDERAL REPORTER. 

not assignîng anj grounds of belief was sufBcient to authorize a 
removal. It allows the court, on motion to remand, to examine into 
the trutli of the affldavit for removal, and the grounds thereof. In 
a removal for local préjudice, under the act of 1887, the court is 
required to make such examination before removal. A motion to 
remand is merely, in such case, a motion for a rehearing of the 
grounds of the original motion. But, this being the law, the motion 
for removal ought not to be decided without notice, and an oppor- 
tunity to présent affidavits on the part of the party opposing. This 
has not been given in this case. It is true that the right to remove 
on ex parte afiidavits exists. In re Pennsylvania Co., 137 U. S. 451, 
11 Sup. et. 141. In that case Bradley, J., says: 

"Our opinion is that the circuit court must be legally (not merely morally) 
satisfled of the truth of the allégation that, from préjudice or local influence, 
the défendant will not be able to obtain justice in the state court. * * * 
The amount and manner of proof required in each case must be left to the 
discrétion of the court itself. If the pétition for removal states the faets upon 
which the allégation is founded, and that pétition be verified by atHdavit of a 
person or persons in whom the court has confidence, this may be regarded as 
prima facle proof sufflcient to satisfy the conscience of the court. If more 
should be required by the court, more should be otfered." 

See, also, Fisk v. Henarie, 142 U. S. 459, 12 Sup. Ct. 207. 

In Adelbert Collège of Western Reserve University v. Toledo, W. 
& W. Ry. Co., 47 Fed. 836, Jackson, J., says: 

"There is no requirement in the statute that the opposing side shall hâve 
notice of the application to remove, and be allowed an opportunity to be heard 
thereon. It would, perhaps, be Jaetter practice to give the opposite party 
notice of the application to remove, before action thereon by this court." 

In making the précèdent for the practice in this district, I am un- 
willing to grant the motion to remove without a hearing. The same 
course was pursued in Springer v. Howes (heard last December) 69 
Fed. 849. In this case no allégations in regard to any other county 
than Durham were made. This, however, I do not consider ma- 
terial. After a full hearing in Springer v. Howes, and after argu- 
ment by very learned counsel, I decided that a défendant had no 
absolute right to a removal to an adjacent county under the state 
statute, and that it was sufflcient if the circuit court be satistied that 
a fair trial could not be had in the county in which the venue was 
laid. Smith v. Lumber Co., 4(5 Fed. 822. The décision of the uu)- 
tion to remove is continued, that 10 days' notice of the motion may 
be given to défendant. 



DECKER et al. v. WILLIAMS. 

(District Court, D. Alaska. March 11, 1896.) 

1. District Court op Alaska — Jurisdiction — Appkals from Unitkd States 
commissioners. 

This court has no jurisdiction over cases brought hère by appeal from 
United States commissioners, acting as justice courts under the statutes of 
Oregon, unless the amount involved is $2CiO or more. Organic Act, § 7; 23 
Stat 24; 1 Supp. Rev. St. p. 430. 
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2. SaMB — JURISDTCTIONAL AmOUNT. 

The amount involved is determined by the case as it appears in this 
court, and not the sum in controvei-sy in the court below. 

3. Same— Amount of Judgment Below. 

Where the défendant appeals, aud no question is presented growing out 
of a partial défense to the action, or a counterclaim or set-off, the amount 
involved is determined by the judgment below. 

4. Samb. 

The amount of the judgment in this case being less tbau the statutory 
sum, the appoal is disuiissed. 

Johnson & Heid, for plaintiffs. 
C. S. Blackett, for défendant. 

DELANEY, District Judge. The plaintiffs brought suit before 
United States Commissioner Mellen, acting as a justice court, against 
the défendant, for an amount stated in the complaint at f249.85,which 
is within the jurisdiction of Alaslia commissioners, acting as sucli 
courts, under the statutes of Oregon. Hill's Ann. Code, p. 643, § 908. 
Judgment was had by plaintiiï for |171.77, from which défendant 
appeals. Plaintiff moves to dismiss the appeal, on the ground that 
the amount involved is not large enough to bring the case within 
the appellate jurisdiction of this court, under the provisions of sec- 
tion 7 of the act providing a civil government for Alaska, commonly 
l<nown hère as the "Organic Act." 23 Stat. 24; 1 Supp. Kev. St. p. 430. 
The section referred to provides, among other things, that "an ap- 
peal shall lie in any case, civil or criminal, from the judgment of 
said commissioners to the district court where the amount involved 
in any civil case is two himdred dollars or more." The fate of the 
motion, therefore, dépends upon the construction placed on said sec- 
tion 7 as to the words "the amount involved." The défendant in 
the court below, who is the appellant hère, contends that the amount 
involved is the sum dcmanded in the complaint; while the respond- 
ent hère, who was plaintiff below, takes the position that the amount 
involved must be determined by the sum for %vhich judgment was 
recovered in the lowcr court. 

Whatever confiict there may be in the décisions of the courts of 
last resort in the several states of the Union, the principle hère in- 
volved bas been too often and too emphatically adjudicated in the 
fédéral courts to be open for considération by this court. Since the 
décision of the suprême court of the United States in the case of 
(Jordon v. Ogden, 3 Pet. 33, rendered at the January term of that 
<-ourt in 1830, the rule has been inflexible that, in cases like the 
one hère at bar, the jurisdiction of the appellate court dépends upon 
the amount in dispute between the parties as the case stands upon 
the appeal or writ of error in the appellate court, and not upon the 
amount in dispute in the court below. Where the plaintiff appeals 
from a judgment in his favor the amount is held to be that stated 
in the complaint. "WTiere such judgment is appealed from by the 
défendant, and no question is presented growing out of a partial dé- 
fense to the action, or a counterclaim or set-oiï, the amount is tixed 
by the judgment. ïhe décisions of the suprême court hâve référ- 
ence to its own appellate jurisdiction, as deflned in the twenty-second 
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section of the judiciary act of 1789, now known as section 691 of the- 
United States Revised Statutes. The language used in this section 
is "the amount or value in dispute"; but, from the décision of the 
suprême court in Reynolds y. Burns, 141 U. S. 117, 11 Sup. Ot. 942, 
it appears that the suprême court uses the words "amount involved" 
as équivalent to "amount in dispute." The syllabus states that the 
case is dismissed because the amount involved is not sufflcient to 
give the court jurisdiction, and the concluding language of the opin- 
ion is that under no possible theory can the case be said to involve 
the amount requisite to give the court jurisdiction. Thîs court is 
not at liberty to hold that this language was inadvertently used; 
but, on the contrary, its use implies at least that the terms "amount 
in dispute" and "amount involved" are regarded by the suprême 
court as having the same légal significance. In principle, therefore, 
the question presented in this case, under section 7 of the organic 
act, is precisely like that arising under section 691, llev. St. U. S. 
Both sections relate to appellate jurisdiction in so far as it dépends 
upon the amount involved. It follows, therefore, that the adjudica- 
tions of the United States suprême court on the question are con- 
clu si ve upon this court. 

The question first appears in the fédéral courts in the case of Wil- 
son V. Daniel, 3 Dali. 401, decided in 1798. By a divided court it was 
there held that the amount in dispute was to be determined by the 
f oundation of the original controversy, — the amount in dispute when 
the action was instituted. In support of this view, Ellsworth, C. J., 
in speaking for the court, says: 

"This construction not only comports with every word in the law, but ena- 
bles us to avoid an inconvenience which would otherwise affect the impartial 
administration of justice; for, if the sum or value found by a verdict was con- 
sidered the rule to ascertain the magnitude of the matter in dispute, then, 
whenever less than $2,000 was found, a défendant could hâve no relief against 
the most erroneous and injurions judgment, though the plaintlff would hâve a 
right to a removal and reversion of the cause, hls demand (which is alone to 
govern him) being for more than $2,000. It Is not presumed that the législature- 
intended to give any party such an advantage over his antagonist; and it 
ought to be avoided, as it may be avoided, by the fair and reasonable interpré- 
tation which has been pronounced." 

Justices Chase and Iredell presented dissenting opinions, the lat- 
ter in the f ollowing language : 

"When the législature allowed a wrlt of error to the suprême court, It was 
considered that the court was held permanently at the seat of the national 
government, remote from any parts of the Union, and that it would be incon- 
vénient and oppressive to bring suitors hither for objects of small importance. 
Hence it was provided that, unless the matter in dispute exceeded the sum of 
$2,000, a writ should not be issued. But the matter in dispute hère meant is 
the matter in dispute in the writ of error." 

This court, even after the long lapse of years since this décision 
was made, and even at this remote distance "from the Sftat of national 
government," cannot refrain from expressing the judgment that the 
rule stated by Chief Justice Ellsworth appears to be the better one, 
and the reasoning in support of it the more cogent and logical. It 
was, however, overthrown by Gordon v. Ogden, supra, in 1830, and 
the doctrine stated by Justice Iredell set up in its place, which has. 
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met with the continnous and unbroken support of tlie décisions of 
the suprême court ever since. Smitli v. Honey, 3 Pet. 409; Knapp 
V. Banks, 2 How. 73; Walker v. U. S., 4 Wall. 165; Merrill v. Petty, 
16 Wall. 338; Telegraph Co. v. Rogers, 93 U. S. 565; Town of Elgin 
V. Marshall, 106 U. S. 578, 1 Bup. Ct. 484; Hilton v. Dickinson, 108 
U. S. 165, 2 Sup. Ct. 424; Jenness v. Bank, 110 U. 8. 53, 3 Sup. Ct. 
425; Dows v. Johnson, 110 U. S. 223, 3 Sup. Ct. 640; Bradstreet 
€o. T. Higgins, 112 U. S. 227, 5 Sup. Ct. 117; New York El. R. Co. v. 
Fifth Nat. Bank, 118 U. S. 608, 7 Sup. Ct. 23; Henderson v. Wads- 
worth, 115 U. S. 264-276, 6 Sup. a. 40; Œbson v. Shufeldt, 122 
U. S. 27, 7 Sup. Ct. 1066; Reynolds v. Burns, supra; Cameron v. 
U. S., 146 U. S. 533, 13 Sup. Ct. 184; Abadie v. U. S., 149 U. S. 
261, 13 Sup. Ct. 830; Railway Co. v. Saunders, 151 U. S. 105, 14 
Sup. Ct. 257; Railwav Co. v. Booth, 152 U. S. 671, 14 Sup. Ct. 693; 
Jones V. Fritchle, 154 U. S. 590, 14 Sup. Ct. 1171; Pittsburgh Loco- 
motive & Car Works v. State Nat. Bank of Keokuk, 154 U. S. 620, 14 
Sup. Ct. 1180. 

The rule in the United States courts also appears to hâve been 
very generally adopted by the state courts, notably by the suprême 
court of California, when Mr. Justice Field, now of the suprême 
«ourt of the United States, was chief justice in that state. Gillespie 
v. Benson, 18 Cal. 410; Votan v. Reese, 20 Cal. 90. 

The amount involved in this case not being sufflciently large to 
vest this court with jurisdiction within the rule above stated, this 
appeal must be dismissed. So ordered. 



LAXDERS T. FELTON et al. 
(Circuit Court, D. Kentucky. April 18, 189C.) 

1. Mastbk atjd Servant — Negligkncb of Servant— Joint Ltabiiitt. 

Mère négligence of a servant does not create a joint liabllity of such 
servant and liis master for damage resulting from the négligence. Warax 
V. Railway Co., 72 Fed. 637, followed. 

3. Rbmoval op Causes — Joindrr op Dépendant to Pbbvent Removal — Bad 
Faith. 

When a complaint States a cause of action against two défendants, one 
of wham is a citizen of the same state as the plaintiff, an averment, in a 
pétition for removal of the cause to a fédéral court, that the allégations 
involvlng such défendant are made in bad faith, to prevent removal, must 
be sustained by circumstantial and detailed proof, in order to justify re- 
moval; and the mère vérification of the pétition for removal, containing 
such averment, is not sufficient. 

3. Same— Suit against Receiveu of United States Coubt and Othebs 

JOINTLV. 

An action brought, without leave of court, against a receiver appointed 
by a fédéral court, and other parties, who are citizens of the same state 
as the plaintiff, to establish a joint liability of ail the défendants, is a suit 
arlsing under the laws and constitution of the United States, and, if origi- 
nally brought in a state court, may be removed to a fédéral court. 

Bell & Bell, W. C. Bell, and Gaither & Vanarsdall, for plaintiff. 
Edward Colston, for défendants. 
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TAPT, Circuit Judge. This is a motion to remand. Plaintiff 
brings his action against S. M. Felton, receiver of tke Cincinnati, 
New Orléans & Texas Pacific Eailway Company, appointed by the 
circuit court of tlie United States for tbe district of Kentucky. The 
Cincinnati, New Orléans & Texas Pacific Railway Company is a cor- 
poration organized under the laws of Ohio, and a citizen thereof ; the 
Southern Railway in Kentucky is a corporation organized under the 
laws of Kentucky; and Jerry Pannell is a citizen of Kentucky. The 
pétition of the plaintiff, after alleging the citizenship of the corporate 
défendants, and the fact that the défendant Felton was appointed 
receiver of the Cincinnati, New Orléans & Texas Pacific Kailway 
Company by the circuit court of the United States for the district of 
Kentucky, allèges that the tracks of the two companies are operated 
jointly by the receiver and by the Southern Railway in Kentucky, 
at Burgin; that Jerry Pannell was the employé, under the joint con- 
trol of both the receiver and the Southern Railway, in charge of the 
yard engine; and "that said défendant Pannell, then in charge of 
said yard engine at said time and place, as such employé of the other 
défendants, by gross neglect and carelessness, did run said engine, 
jointly owned and operated by said receiver and the Southern Rail- 
way Company in Kentucky, over and against plaintiff's intestate, 
and did then and there so injure the plaintiff's intestate that he 
died." Two pétitions for removal were filed. One was flled by 
S. M. Felton, receiver of the Cincinnati, New Orléans & Texas Pacific 
Railway Company, and the Cincinnati, New Orléans & Texas Pa- 
cific Railway Company. This pétition averred that Felton and the 
Cincinnati, New Orléans & Texas Pacific Railway Company were 
citizens of states other than Kentucky, that the plaintiff was a citi- 
zen of Kentucky, and that the controversy was between citizens of 
diiïerent states. The pétition continued : 

"And your petitioners aver that the persons named as co-defendants in 
this case, to wit, the Southern Railway Company in Kentucky and Jeri-y 
Pannell, are not proper parties défendant to this case, and are improperly 
and fraudulently joined as défendants herein for the sole purpose of pre- 
venting the removal of this cause to the circuit court of the United States; 
it being alleged that the said Jerry Pannell and the Southern Railway Com- 
pany in Kentucky are jointly liable with your petitioners for the acts and 
omissions in the pétition complained of; the facts being that the said Jerry 
Pannell was, at the time of the said acts and omissions, acting in the employ 
of the said S. M. Felton, receiver, and not in the employ of any other of the 
défendants, and the said acts and omissions were done by him solely in carry- 
ing on the business of the said S. M. Felton, receiver, and as his servant, and 
not in carrying on the business of the Southern Railway Company in Ken- 
tucky, and that the Southern Railway Company in Kentucky is not liable 
for said acts or omissions of the said PanneU, or otherwise, to the plaintltï. 
AU of which facts are, and at the time of the brlnging of this suit were, well 
known to the plaintiff." 

The second pétition for removal was flled by S. M. Felton, as re- 
ceiver, on the ground that the suit arose under the constitution and 
laws of the United States, and was brought against Felton under 
that clause of the jurisdiction acts of 1887 and 1888 which permit» 
receivers appointed in the fédéral court to be sued without first ob- 
taining leave of the court to sue. Thèse pétitions for removal were 
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demurred to in the state court. The state court sustained the de- 
murrers, and overruled the motion of the défendant to remove the 
cause. A transcript has nevertheless been filed in the court below, 
and the motion is now made to remand. 

It is very clear that under the décision of this court in the case of 
Warax v. Railway Co., 72 Fed. 637, on the face of the plaintiff's 
pétition, Pannell is improperly joined as a party défendant with 
the receiver and the Southern Railway Company, because the péti- 
tion seeks to hold the défendants for the négligence of their serv- 
ant without showing in any way any other ground for their lia- 
bility, except the négligence of the servant. On such averments 
a joint liability is not shown. Nor is the Cincinnati, New Or- 
léans & Texas Pacific Railway Company properly joined as défend- 
ant in the suit, because no cause of action is stated against it. It 
is not liable for the torts of the receiver. Railroad Co. v. Hoechner, 
14 C. C. A. 469, 67 Fed. 456. The averments of the pétition do, 
however, justify the joinder of the Southern Railway Company with 
the receiver. Tiie pétition for removal seeks to question the bona 
fi.de character of thèse averments. The pétition is verifled by the 
receiver, but no évidence is offered to show that thèse averments 
were fraudulently made, unless the affldavit of the receiver to the 
pétition can be regarded as such proof. I do not think that it can 
be. If such an averment is to be proven, it should be by circum- 
stantial and detailed évidence, so that the court may judge whether 
the charge of bad faith in the averments, for the purpose of evading 
the jurisdiction of the court, is sustained. The burden in such a 
case, and on such an issue, is, of course, upon the removing party. 

This brings us, therefore, to the second pétition for removal. It 
was flled by Felton, receiver, alone, and the right to remove is based 
therein on the ground that the action brought arises under the laws 
and constitution of the United States. The pétition of the plaintiff 
avers that Felton is a receiver appointed by the circuit court of the 
United States, and the judgment is asked against him as such re- 
ceiver. There can be no doubt, under the décisions of the suprême 
court, that an action against the receiver, as sole défendant, arises 
under the laws and constitution of the United States, and that he 
M'Ould hâve the right to remove such a case from the state to the 
fédéral court. This is established by the case of Railroad Co. v. 
Oox, 145 U. S. 593, 12 Sup. Ct. 905. The purport of the décision is 
succinctly stated by Mr. Justice Cray, in delivering the opinion of 
the court in the case of Tennessee v. Union & Planters' Bank, 152 
U. S. 454, 463, 14 Sup. Ct. 654, where he said: 

"The différence between the act of March 3, 1875, and the later acts, is 
illustrated by the récent case of Railway Co. v. Cox, in which receivers, 
appointed by a circuit court of the United States, of a railroad corporation 
deriving its corporate powers from acts of congress, were sued In the same 
court, without previous leave of the court, after the act of 1887 took efCect. 
This court, speaking by the chief justice, after observing that the corpora- 
tion would hâve been entitled, under the act of 1875, to remove a suit brought 
against it in a state court, maintained the jurisdiction of the circuit court of 
the United States of the action against the receivers, under the act of 1887, 
upon the ground that the right to sue (without the leave of the court which 
appointed them) receivers appointed by a court of the United States was con- 
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ferred by section 3 of that act, and tlierefore tlie suit was one arising undei- 
the constitution and laws of tlie Uuited States. 145 U. S. 593, 601, f>03, 12 
Sup. et. 905." 

The question hère arises whether an action brought against the 
receiver of a United States court, and others, who are citizens of 
the same state as that of the plaintitî, to establish a joint liability 
of ail the défendants, is a suit arising under the laws and constitution 
of the United States. I do not see how it can be otherwise. No 
separate liability could be asserted against the receiver, as receiver, 
except under the laws of the United States. If no separate liability 
could be asserted against him, except by virtue of those laws, cer- 
tainly no joint liability with another can be asserted against him, 
except by virtue of the same laws. Therefore the joint liability of 
the défendants with the receiver arises under the laws and consti- 
tution of the United States. If the plaintiiï wished to sue the other 
défendants without joining the receiveii, he had his élection to do 
so, because the liability of joint tort feasors is also several. He 
might, therefore, hâve maintained his action against the résident de- 
fendants in a state court, without any possibility of removal to a 
fédéral court. He elected, however, to join the résident défendants 
with a person against whom lie could establish no liability, in tiie 
capacity in which he sues him, except by virtue of the laws of the 
United States. Therefore the joint cause of action which lie asserts 
against ail the défendants must find its sanction in the fédéral stat- 
utes. Hence the cause of action is removable. The state court was 
in error in denying the pétition of the receiver, and the motion to 
remand is overruled. 



FARMERS' LOAN & TRUST CO. v. CHICAGO & N. P. R. CO. (DAENELL, 

Intervener). 

(Circuit Court of Appeals, Seventh Circuit. March 26, 1890.) 

Xo. 282. 

1. AppEATi — Time a>'d Maîîker op Taking. 

On May Vth an intervener in foreclosure proceedings in the circuit court 
filed an assignment of errors, and prayed an appeal to tlie circuit court of 
appeals. It was tliereupon ordered "that said appeal be allowed, upon 
tlie intervening petitioner * * * flling an appeal bond" for $500, "with 
securlty to be approved by the court." An appeal bond was approved 
September 5th, and filed Septeinber 9th, and on that day a citation was 
iiisued, returnable October 8th. Held, that the allowance of an appeal was 
perfected on September 9th. 

2. Same — Bigning of Citation. 

When one of the judges of the circuit court has approved an appeal 
bond, it is compétent, under Rev. St. § 999, for another judge of that court, 
who might hâve granted the appeal and approved the bond, to sign the 
citation. • His signing thereof without requiring securlty is équivalent to 
an express approval of the existlng bond. 

3. Same — Time of Filing Transckipt. 

Where the transcript was filed within 30 days after the appeal was per- 
fected, but not until the next day after the return day of the citation, 
JicM, that the appeal would not be dlsmissed; it appearing that the tran- 
script was carried at 5 o'clock on the previous day to the door of the clerli's 
office, to be flled, but that the office had thon been closed for the day. 
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4. Same— Retubn Day op Citation. 

There Is no iiile In the Seventh circuit requiring the citation to be re- 
turnable to or before tlie next ensuing term of the circuit court of appeals. 

5. Same— Defectivk Bond — Amendmbnt. 

If tlie appeal bond is defective, in that it runs to only one of tlie several 
parties whom the citation malles respondent to the appeal, this defect may 
be cured after the cause is in the appeilate court. 

6. Same — Pbinting Record. 

On a motion to dlsmiss, argued a little over a month after the appeal 
was perfected, hdil, that it was no ground of dismissal in the Seveuth cir- 
cuit that the record had net yet been printed, or any briefs filed; there 
being no allégation that appellent had falled to give the required under- 
taklng for costs, or to pay the clerk the estimated cost and fées for print- 
ing the record, or to flle a printed brief within 20 days after delivery by 
the clerk of the printed record. Rules 14, 23, 24 (Seventh Circuit) 11 G. 
O. A. Ixxiv., Ixxvi., Ixxvii. 

Clark Varnum, for appellant. 

F. H. Wickett, for appellee Chicago & N. P. R. Co. 

William Burry, for appellee Parmers' Loan & Trust Co. 

Before WOODS and SHOWALÏER, Circuit Judges. 

WOODS, Circuit Judge. This suit was brought by the Farmers' 
Loan & lYust Company, as trustée, against the Chicago & Korthern 
Pacific Railroad Company and others, to foreclose a mortgage upon 
the property of the latter company in Illinois. Seven holders of 
bonds secured by the mortgage were afterwards joined as co-plain- 
tiffs. The appellant, Daenell, a judgment créditer of the railroad 
company, was permitted to file an intervening pétition, denying the 
validity of the mortgage on the ground that the trust company, com- 
plainant, was a foreign corporation, and net qualifled to act as 
trustée in the mortgage. The attorney gênerai of Illinois, also, was 
allowed to flle an intervening pétition; and two of the défendants, 
the Chicago & Northern Pacific Railroad Company and the Northern 
Pacific Railroad Company, filed pleas assailing the mortgage on the 
same ground. The pétitions and pleas were heard together by Judge 
Jenkins,who onApril 3,1895, made an order overruling the pleas aiid 
dismissing the intervening pétitions, each for want of equity. The 
facts are more fully stated in the opinion of the court. 68 Fed. 412. 
On May 7, 1895, Daenell filed an assignment of error, and prayed an 
appeal, whereupon it was "ordered that said appeal be allowed upon 
the intervening petitioner, Louis Daenell, flling an appeal bond in 
the sum of flve hundred dollars, with security to be approved by the 
court." No other formai order allowing an appeal was entered. An 
appeal bond, approved by Judge Jenkins on September 5, was filed 
September 9, 1895, and on that day a citation, made returnable on 
October 8, 1895, and signed by Judge Showalter, was issued, and on 
October 4, 1895, was served upon the Farmers' Loan & Trust Com- 
pany, and service on the railroad companies named was accepted by 
counsel. The terms of this court begin each year on the flrst Mon- 
day of October, which in 1895 was the 7th day of the month. The 
Farmers' Loan & Trust Company alone, and appearing only for the 
purpose of making the motion, moved to dismiss the appeal on the 
f ollowing grounds : (1) The order granting the appeal did not make 
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it returnable witliin 30 days. (2) No citation was issued or served 
within said 30 days. (3) The citation issued was net returnable ou 
or before the ârst day of the October term, 1895, of this court. (4) 
The citation issued was not signed by the judge granting the appeal. 
(5) The bond was not presented or approved within 30 days from 
the time of granting the appeal. (6) The citation rnakes respondent 
to the appeal ail of the complainants and the two railroad companies 
mentioned, but the appeal bond runs only to the Fariners' Loan & 
Trust Company, and is therefore détective. (7) The record was not 
in fact filed in the appellate court within 80 days, and not even by 
the return day of the citation, or the flrst day of the October term 
of this court. (8) The record was not filed in this court until Oc- 
tober 9, 1895. (9) The attomey gênerai of Illinois, whose pétition of 
Intervention was dismissed by the same order, does not join in the 
appeal, and no severance bas been made from him, and he is not 
made a respondent to the appeal. (10) The record has not yet been 
printed, and no briefs hâve been flled. 

"The statute makes no provision, in terms, for the form of the al- 
lowance of an appeal. Eev. St. § 692. But as there can be no appeal 
without the taking of security, either for costs, or costs and damages, 
and this is to be done by the court, or a judge or justice, the accept- 
ance of the security, if followed, when necessary, by the signing of 
a citation, is, in légal effect, the allowance of an appeal. » * * 
Until the security has been accepted, the allowance of an appeal can- 
not be said to hâve been perfected." Sage v. Railroad Co., 96 U. 
S. 712, 714; Eev. St. § 1012, "The circuit judge, by taking the se- 
curity and signing the citation, allowed an appeal. No formai order 
of allowance was necessary." Brandies v. Cochrane, 105 U. S. 262. 
In this case the bond was approved on September 5th, was flled Sep- 
tember 9th, and on that day the citation, returnable October 8th, 
was signed and issued, and on October 4th was served. An allow- 
ance of an appeal in this case was perfected, therefore, on September 
9th, unless the fact that the citation was not signed by the same 
judge who approved the bond is material. In the case of Insurance 
Co. V. Mordecai, 21 How. 195, 202, Chief Justice Taney declared that 
the act of congress required the citation "to be issued by the judge 
or justice who allows the writ of error, and it cannot be legally is- 
sued by any other judge or court"; but the later cases indicate a 
more libéral construction of the statute, which provides, in terms 
(Eev. St. § 999), that the "citation shall be signed by a judge of such 
circuit court, or a justice of the suprême court"; and, while it is re- 
quired by the next section that every judge or justice signing a cita- 
tion on any writ of error shall take good and suiHcient security for 
the prosecution of the writ or appeal, it does not follow, in our opin- 
ion, that when, in a given instance, a bond has been approved by one 
of the judges of the circuit court, another judge of that court, who 
might hâve granted the appeal and approved the bond, may not sign 
the citation. His signing thereof without requiring security is équiv- 
alent to an express approval by him of the bond already approved 
by the other judge. A citation, as has often been declared, is in- 
tended only for the purpose of notice, is not jurisdictional, and may 
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be waived, or may be substituted by proof of other équivalent notice. 
See Sage v. Eailroad Co., supra; Dayton v. Lasli, 94 U. S. 112; Grigs- 
by V. Purcell, 99 U. S. 505; Eailroad Co. v. Blair, 100 U. S. 661; 
Dodge V. Knowles, 114 U. S. 430, 435, 5 Sup. Ct. 1108, 1197; Hewitt 
V. Filbert, 116 U. S. 142, 6 Sup. Ct. 319; Tripp v. Eailroad Co., 144 
U. S. 126, 12 Sup. Ct. 655; Jacobs v. George, 150 U. S. 415, 14 Sup. 
Ct. 159. 

In West V. Irwin, 4 C. C. A. 401, 9 U. S. App. 547, to wliich référ- 
ence bas been made, the appeal was prayed and granted on July 22d, 
and on the next day an appeal bond was approved and filed, but not 
until the ensuing October lOth was a citation issued; and it was held 
to be in effective, because there was no subsisting appeal. In this 
case the bond was âled and the citation issued on the same day, and 
on October 8th, the return day of the writ, as is shown by affldavit, 
the transcript of the record was carried, at 5 o'clock p. m., to the door 
of the ofiice of this clerk, to be filed, but, the office having been closed 
for the day, it was not flled until the next day. The "thirty days" 
mentioned in the flrst, second, and seventh reasons stated in the mo- 
tion to dismiss, it is to be noted, refer, if they can be said to bave 
a definite commencement, to the order of May 7th, and no question is 
raised by the motion whether after September 9th, when there was 
a complète and effectuai allowance of an appeal, timely and proper 
steps to perfect the appeal were taken. Within 30 days after that 
date the transcript was flled, and, though not until one day beyond 
the return day of the citation, the default in that particular is suf- 
ficiently explained. See Chicago Dollar Directory Co. v. Chicago Di- 
rectory Co., 13 C. C. A. 8, 65 Fed. 463. We therefore hold that the 
appeal should not be dismissed for either the flrst, second, fourth, 
flfth, seventh, or eighth reason stated in the motion. In respect to 
the other reasons, it is enough to say that there is no rule which re- 
quires the citation to be returnable on or before the flrst day of the 
next ensuing term of this court ; that, if the bond is détective for the 
reason suggested, the defect is curable; that the intervening péti- 
tions of the appellant and the attorney gênerai of Illinois were 
separate and distinct, and no severance was necessary; and that it 
is not cause for dismissing the appeal that, as stated, "the record has 
not yet been printed, and no brief s hâve been flled." It is not alleged 
that the appellant had failed to give the required undertaking for 
costs, or to pay to the clerk the estimated cost and fées for printing 
the record, or to file a printed brief within 20 days after the date of 
the delivery by the clerk of the printed record. See rules 14, 23, 24, 
of this court. 11 C. C. A. Ixxiv., Ixxvi., Ixxvii. The motion to dis- 
miss is overruled. 
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AETNA LIFE INS. CO. v. SMITH. 

(Circuit Court, E. D. Nortli Carolina. April 7, 1896.) 

ISqtiity Practice— Adéquate Remedy at Law — Bii,i, for Perpétuation op 
Tesïimony. 

A suit in equity eannot be sustained to cancel an insurance policy, on the 
ground of fraudulent misrepresentations wliich would be a défense to a 
pending action at law on the pollcj'; nor is sucli a case aided by a demand 
in tlie bill for tlie perpétuation of testimony, since a blll for the latter pur- 
pose Is multifarlous if it also asks for relief. 

F. H. Busbee, for complainant. 

MacRae & Day and J. C. & S. H. MacRae, for défendant. 

SEYMOUR, District Judge. The complainant brings this bill, 
praying for the cancellation and surrender of a policy of insurance 
which was issued by it upon the life of one George W. Wightman, 
now deceased, in favor of his aunt, the défendant, Mary H. Smith, 
and also for discovery and perpétuation of testimony. The défend- 
ant demurs to the bill. 

It appears, on the face of the bill, that the complainant lias a per- 
f ect remedy at law. The ground alleged for canceling the policy is that 
it was obtained by fraudaient misrepresentations of material facts. 
Thèse misrepresentations will, if proved in the suit at law brought 
by the défendant on the policy, and now pending, as is admitted by 
counsel for complainant, constitute a perfect défense to that action. 
The judiciary act provides that suits in equity shall not be sus- 
tained in the courts of the United States in any case where a plain, 
adéquate, and complète remedy may be had at law. The remedy 
hère is plain, complète, and adéquate. Insurance Co. v. Bailey, 13 
Wall. 616. But it is contended that a right to the perpétuation of 
testimony exists, and that that right will aid the defectiveness of 
complainant's case for relief. Ail that complainant asks for in re- 
gard to the procurement of évidence can be obtained in the suit at 
law in the state court under section 1357 of the Code of Nortb Car- 
olina. But, independently of that fact, the authorities abundantly 
sustain the position, taken by defendant's counsel, that a bill for 
the perpétuation of testimony is multifarlous if it also asks for re- 
lief. The complainant has no primary equity. Neither has it an 
equity for the perpétuation of testimony. 

The demurrer is sustained, and the bill dismissed, but without 
préjudice. 



SHIELDS V. McCANDLISH. 

(Circuit Court, N. D. Georgia. March 23, 1896.) 

1. Equity — Rescission of Conthacts—Adequate Remedy at Law. 

Complainant alleged in her bill that défendant had been guilty of certain 
frauds and misrepresentations lu regard to the investmeut of a sum of 
$1,800, Intrusted to hhn by complainant, and which lie liad i.nvested m a 
bond and mortgage which he transferred to her. She also alleged that, 
after such Investnient, she had been obllged to expend $371 In litigation 
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over the investment, and in Insurance on the property, and prayed that the 
transaction miglit be rescinded, and défendant decreed to refund to lier the 
$1,800 and ttie $374. Helâ, tliat tlie bill stated merely a riglit of action at 
lavv against défendant for misapplication of complainaut's funds, and was 
net within the jurisdietion of equity. 
2. Fédéral Courts — JuRrsDicTioN — Amoukt in Dispute. 

It seems that, even if a case were made for the rescission of tlie original 
transaction, the United States circuit court would hâve no jurisdietion, 
as the $374 subséquent expenses could not be added to the $1,800, to make 
the jurisdictional amount. 

Wharton O. Wilson, for complaiuant. 
Glaj & Blair, for défendant. 

XEWMAN, District Judge. The bill filed by tlie complainant, 
Mrs. Lizzie A. Sliields, shows that the défendant, Charles S. McCand- 
lish, is a relative of hers; that, he being a inan of wide business ex- 
périence, etc., she placed implicit confidence in his integrity, ability, 
etc., as a business man; that he lived in Marietta, Cobb county, Ga.; 
that in the early part of 1892 she had a loan of |1,800 niaturing, 
which loan had been previously made for her by McGandlish, and 
that she asked him, as her agent, to make some reinvestment of the 
same, that it be made in the vicinity of Marietta, Ga., where he 
liVed, and where it could be under his supervision, and that it should 
bear interest at 7 per cent. ; that McCandlish allowed the parties who 
owed the loan to anticipate the payment of the same by several 
months, and that he collected the same; that he made a pretended 
purchase for her of an interest in a certain bond and mortgage to 
secure it, on land in the state of Washington. ïhere are several 
charges of fraud in connection with the transaction, as to misrepre- 
sentation of the rate of interest, as to the amount really paid, and 
as to the rank of the lien of the mortgage. The gênerai ground of 
complaint is the improper investment of the money of complain- 
ant by défendant. It seems from the bill that the complainant, at 
one time, whether she approved it or not, accepted the transfer by 
McCandlish to her of the interest in the bond and mortgage; and 
she sets forth in her bill that, by his advice, she expended some 
$374.15 in keeping up the insurance on the house situated on the 
property, and employing an attorney to go to Spokane Falls, Wash., 
to rep resent her interest in certain litigation in connection with the 
property, and in paying off a prior mortgage, and in other counsel 
fées. The prayer of the bill is for a rescission of the transaction, 
the exact language of the prayer being : 

"ïhat the said transaction be rescinded and cauceled, and that the court, by 
its decree, order the said McCandlish to refund to your oratrix the aforesaid 
sums of $1,800, principal invested, and $374.15, expended in protecting her in- 
terest in said Investment, with légal interest." 

In the flrst place, it may be said as to this case that the amount 
involved in the original transaction which complainant seeks to 
rescind and to cancel is only fl,800, which would be insufScient to 
give this court jurisdietion. The effort is to add to that |374.15, the 
amount expended by complainant in connection with the property 
since the trade. If complainant has any right as to the latter, it 
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would seem to be such a right as must be enforced by an action at 
law, and that it cannot properly be added to the $1,800, for the pur- 
pose of making the jurisdictional amoTint. It would seem, there- 
fore, that this court would be without jurisdiction, on account of 
the insufflciency of the amount involved. But, even if this is not 
true, it is not believed that the bill présents a case for équitable 
relief. The complainant may, on the facts alleged in her bill, hâve 
a case against the défendant; but, if she has, it is a case at law, 
and not cognizable in a court of equity. The cases cited by coun- 
sel for complainant — Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. 
et. 594, and Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct. 340— do not 
support this contention. In each case much clearer grounds for 
équitable jurisdiction are shown than exist hère. While the can- 
cellation and rescission of fraudulent contracts would, in a proper 
case, be ground for équitable cognizance, it should présent a différ- 
ent State of facts from that shown hère. The case of Buzard v. 
Houston, 119 U. S. 347, 7 Sup. Ct. 249, lays down the rule which 
appears to be applicable to this case; and the facts hère seem to 
fall within it rather than the cases above referred to, cited by coun- 
sel for complainant. 

But how can this contract be rescinded by this court? Accord- 
ing to the bill, the money of complainant was invested in a mort- 
gage on land in the state of Washington. Neither the mortgagor 
nor any of the other parties to that transaction, except her agent, 
McCandlish, are brought before the court. The contract by which 
her money was invested in this bond and mortgage very clearly can- 
not be rescinded, as the case now stands. McCandlish simply trans- 
ferred to her or delivered to her the securities in which he had in- 
vested her money. If the prayer that the transaction be set aside 
refers to the transfer from McCandlish to complainant, it shows how 
simple the rdatter is, and makes it clear that her rights can be en- 
forced at law, and that a case is not made for a court of equity. It 
is quite plain that she has merely a money demand against McCand- 
lish for misapplication of her funds in his hands, which she can en- 
force by a proper action in a court of law. 

The démarrer must be sustained, and the case dismissed. 



LINDER V. HARTWELL R. 00. et al. 
(Circuit Court, N. D. Georgia. Januarj' 8, 1896.) 

1. RAIT^ROAD MonTGAeES — FoRKCLOSURE— ReQUBST dp BONDHOIiDBRS. 

Complainant, a holder of tlie stoclt and bonds of the H. R. Co., filed his 
bill against that company and the R. & D. Ry. Co., alleging that the H. 
Ry. Co. had been operated by the R. & D. Ry Co., wliich owned a majoi-ity 
of its stock and more than three-quarters of its bonds; tliat the earnings 
of the H. Co. had been misappiied by the officers of the R. & D. Co., and 
diverted to their own use, to the Injury of tlae miuority stockholders and 
eredltors of the H. Co., causing tlie interest on its bonds to fall largely into 
arrear, and rendering the company insolvent; that the officers of the 
R. & D. Co. had refused the minority stockholders and creditors a statement 
of the earnings of the road and an inspection o/*î its books, and thereupon 
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complainant, after arerrlng the refusai of the trustées under the mortgaga 
securing the bonds to sue, asked for an accounting from the R. & B. Co., 
and for foreclosure of the mortgage. Helct, on demurrer by the R. & D. 
Ce, that complainant would net, under the pecullar clrcumstances, be de- 
barred from maintalnlng the suit for foreclosure by a provision of the 
mortgage requiring a request of one-fourth of the bondliolders to authorize 
a foreclosure, slnce such a requlrement would enable the K. & D. Oo., hold- 
ing more than three-fourths of the bonds, to delay the foreclosure Indefi- 
nitely. 

2. 8A.MB — Diversion of Earninqs — Accounting. 

Held, further, that though the mortgagor company could use the Income 
of the mortgaged property untU foreclosure, without being called to ac- 
count, the complainant had a right to requlre an account from the R. & D. 
Co. of profits It was alleged to hâve made by the diversion of the eamlngs 
of the H. Co., while in control of that company by Its offlcers, 

Erwin, Cobb & Wooley, for plaintifE. 
A. G. McCurry, for défendant. 

NEWMAN, District Judge. TMs is a bill flied by T. J. Linder, 
original ly against ttie Hartwell Railroad Company and the Richmond 
& Danville Kailroad Company, in the superior court of Hart county, 
and removed by the Richmond & Danville Railroad Company to thia 
court. Recently the Southern Railway Company was made a party 
défendant, and since the argument the plaintiff has conceded the 
necessity for making John B. Maxwell, trustée, a party, and an order 
has been taken to that effect. The case made by Linder's bill is that 
the Hartwell Railroad Company is a corporation of Georgia organ- 
ized for the purpose of constructing a railroad from Bowersville to 
Hartwell, Ga.; that the Richmond & Danville Railroad Company 
is a foreign corporation of the state of Virginia; that the capital 
stock of the Hartwell Railroad Company is |21,000, in shares of |100 
each, of which Linder owns 5 shares, the Richmond & Danville 
Railroad Company owns 139 shares, making it a majority stockhold- 
er; that the Hartwell Railroad Company, on the 2d of January, 
1880, issued its first mortgage bonds in the sum of $20,000, in de- 
nomination as follows: 20 of said bonds being for $100 each, and 
36 bonds at $500 each, ail bearing interest at 10 per cent, per an- 
num from the Ist of September, 1879, and due and payable Septem- 
ber 1, 1889. No part of the interest on thèse bonds was due or pay- 
able before the Ist of January, 1884, at which time ail accnied 
interest was to be paid, and the interest thereafter to be paid semi- 
annually on the Ist of March and September of each year. On said 
2d of January, 1880, a mortgage was executed in favor of John B. 
Maxwell, R. E. Saddler, and John Snow, trustées named therein, 
on said railroad and appurtenances, to secure the payment of said 
bonds. Linder is the owner of $3,800 of thèse bonds, with a large 
amount of accrued interest; and the remainder were owned by the 
Richmond «& Danville Railroad Company, which, as alleged in the 
amendment, passed into the hands of the Southern Railway in 1884, 
after the bonds had matured. The Hartwell Railroad was construct- 
ed by a construction company under a contract by which the con- 
struction company was to own and operate the road, and receive the 
profits of the same until January 1, 1884. In the meantime the con- 
v.73F.no,2— 21 



322 73 FEDERAL REPORTER. 

struction company sold out the balance of its term to the Richmond 
& Danville Railroad Company, who operated the road from the time 
of this sale, in 1881, to the Ist day of January, 1884, when the rail- 
road was turned over to the Hartwell Railroad Company. This 
change was a mère formality, indicated by some entries in books; 
^;he road continuing to be operated, as it had been before, by the of- 
flcers of the Richmond & Danville Railroad Company, as the oiBcers 
of the Hartwell Railroad Company. The bill charges, further, that 
the road was operated by the Richmond & Banville Railroad Com- 
pany, for its beneflt, and without regard to the interest of the minor- 
ity stockholders or the creditors of the road; that the books of the 
company were kept in Virginia, where they were inaccessible to the 
minority stockholders and creditors, or, at least, inaccessible with- 
out great inconvenience and expense ; that the Richmond & Dan- 
ville Railroad Company has failed and refused to fvirnish a state- 
ment of the gross income, expenses, and net income of the road, and 
that it has failed to furnish an exempliflcation from the books show- 
ing the accounts of the Hartwell Railroad, and the disposition made 
of its earnings, and has refused to allow an inspection of the books ; 
that the majority stockholders hâve fraudulently withdrawn the 
earnings of the road from the treasurer, and applied them to their 
own private use, and refuse to account therefor. The bill further 
allèges that the complainant, not having access to the books of the 
company, cannot state positively as to amounts, but that since Jan- 
uary, 1884, the gross receipts of the Hartwell Railroad hâve averaged 
|9,000 per annum, amounting in ail to $72,000 at the time the bill 
was flled ; that the legitimate expenses of said road had not exceed- 
ed |3,000 per annum, leaving as a net profit |6,000 per annum, or a 
total of 148,000, or some other large sum, in the hands of the Rich- 
mond & Danville Railroad Company; that the elïect of this fraud- 
ulent conversion of the income of the Hartwell Railroad was to leave 
it insolvent and unable to pay the demands against it; that R. E. Sad- 
dler, one of the trustées, has died since his appointment, and before 
the flling of this bill ; that John Snow refused to act as trustée ; and 
that John B. Maxwell refused to sue. The prayers are for the ap- 
pointment of a recei ver; f or an injunction ; for a mandamus requir- 
ing the Richmond & Danville Railroad Company to turn over certain 
property (which is described in the bill as having been wrongfully 
taken by it, and which has not been alluded to because deemed im- 
material); for an accounting between the majority stockholders, the 
Richmond & Danville Railroad Company, the Hartwell Railroad 
Company, and the plaintiff as to the earnings of the road; for the 
foreclosure of the mortgage; and for subpœna. 

The demurrers are on the grounds — First. That Maxwell, trustée, 
is not made a party. This has been cured by the amendment refer- 
red to. Second. That there is no allégation that the ofïîcers of the 
Hartwell Railroad Company were requested to act and institute this 
proceeding by linder before he filed his bill. Third. That the trus- 
tée, by the terms of the mortgage, has no right to proceed to foreclose 
against the mortgagor for default in payment of principal and inter- 
est, except upon the request of holders of not less than one-fourth 
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of the bonds upon which default shall hâve occurred. Fourth. That 
Linder, as a bondholder (assuming that, for the reason stated in the 
second ground, he cannot proceed as a stockholder), has no right, as 
mortgagee, to the income and profits of the road while it was in the 
possession of the mortgagor, and before proeeedings to foreclose. 
This States the substance of ail the demurrers flled by the Hartwell 
Eailroad Company, the Richmond & Banville Railroad Company, and 
the Southern Railway Company. 

It will be perceived that there are three questions for détermina- 
tion: Pirst. As to the right of Linder, as a stockholder in the Hart- 
well Railroad Company, to maintain this suit. There is no alléga- 
tion in the bill of any request made to the offlcers of the Hartwell 
Railroad Company to institute this proceeding before Linder com- 
menced it. So that it would be neeessary that he sliould hâve the 
right, under the peculiar circumstanees of this case, to bring this 
bill as a stockholder without first making a demand on the offlcers 
of the Hartwell Railroad Company to proceed. What would be true 
as to this, under the facts of this case, it is not neeessary to dé- 
termine, as the plaintifE's counsel hâve stated in open court that they 
do not rely upon Linder's rights as a stockholder, but upon his rights 
as a bondholder. 

As to third ground of demurrer, the power given the trustées, by 
the terms of the mortgage, upon the default in the payment of prin- 
cipal and interest, is to take possession of the mortgaged property, 
and to sell the same. Even if the trustées had no power to pro- 
ceed to foreclose the mortgage in court except upon the request of 
one-fourth of the holders of bonds ordinarilj', the situation of the 
bondholders hère, and their relation to each other and to the Hart- 
well Railroad Company, makes an exceptional case, and justifies this 
proceeding. The Richmond & Banville Railroad Company owns 
more than one-fourth of the bonds, and therefore has it in its power, 
if the request of one-fourth of the bonds is neeessary, to delay pro- 
eeedings indefinitely. It would be remarkable if the Richmond & 
Banville Railroad Company could do what it attempts by this ground 
of the demurrer to do,— that is, admit that it has acted wrongfully 
and fraudulently in this matter, as charged in the bill; that it has 
not, notwithstanding eight years' default in the payment of inter- 
est, and three years' default in the payment of the principal, made 
any request of the trustées to proceed, — and yet, as it holds three- 
fourths of the securities of this road, it can stand by and prevent 
the minority bondholder from obtaining his right, and collecting his 
long past due debt by foreclosure of the mortgage. It should not 
be allowed in this way to take advantage of its own wrong, and 
bring about such a palpable déniai of justice, even if the provision 
of this mortgage requiring the request of one-fourth of the bond- 
holders is applicable to a proceeding to foreclose in court. 

The only remaining question for détermination (except as to the 
position of the Southern Railway Company in the matter) is as to 
the right of Linder to require an accounting of the Richmond & 
Banville Railroad Company as to the large profits which he allèges 
were made during the eight years it, by its offlcers, operated the 
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Hartwell Eaiiroad. It îs said that, prior to the foreclostiré of a 
mortgage, the mortgagor has the right to use the income and profita 
of the mortgaged property, and that no accounting could be de- 
manded of the mortgagor in this respect. Gilman v. Telegraph Co., 
91 U. S. 603. The gênerai doctrine contended for is unquestionably 
correct, but in this case, according to the allégations of the bill, the 
Richmond & Banville Railroad Company, owning and controlling 
majority of stock and bonds, took possession by its ofQcers of the 
Hartwell Eaiiroad, and operated the same for its own use and bene- 
flt, made large profits, and fraudulently appropriated the same to its 
own use, without regard to the interests of the minority stockhold- 
ers and bondholders. It is not the case of a mortgagor retaining the 
use and income of a road, but it is the case of a third party having 
in his possession large eamings and profits derived from the mort- 
gaged property, and which hâve been diverted from the proper chan- 
nel, and fraudulently appropriated to its own private use. The al- 
légation is that the eflect of this conduct on the part of the Rich- 
mond & Banville Railroad Company has been to render the Hart- 
well Railroad Company insolvent and unable to pay its debts. Con- 
ceding this and the other facts, as the demurrer does, to be true, 
the Hartwell Railroad, when sold, will not pay its bonds and inter- 
est; and hère is a large fund derived from the opération of the road, 
and which legitimately belongs to the Hartwell Railroad Company, 
which the Richmond & Banville Railroad Company fraudulently 
withholds, and for which it refuses to account. Why may not a 
créditer of the Hartwell Railroad Company, and especially one hav- 
ing a lien on the property from which the fund was derived, follow 
this fund, and hâve it appropriated to the payment of his debt? The 
right to do so seems to be clear. 

As to the attitude of the Southern Railway Company in this liti- 
gation, it took thèse bonds from the Richmond & Banville Railroad 
Company, after maturity, and while this proceeding was pending, 
claiming that they were subject to certain crédits by reason of the 
amounts improperly withheld from the Hartwell Railroad Company. 
So far as the facts are now disclosed, it must stand in the shoes of 
the Richmond & Banville Railroad Company. 

The demurrers will ail be overruled. 



OFFICE SPECIALTY MANUF'G CO. v. COUNTT OF ELBBRT. 

(Circuit Court, N. D. Georgia. December T, 1895.) 

Municipal Corporations— Indebtedness— Georgia Constitutioît. 

Under paragrapb 1, § 7, art. 7, of the constitution of Georgia (which for- 
blds any county or municipal corporation to lueur debt In excess of 7 per 
cent, of the assessed value of the taxable property, and provides that no 
county or municipal corporation "shall incur any new debt, except for a 
temporary loan or loans to supply casual deflciencles of revenue, not to ex- 
ceed one-flfth of one per centum" of such assessed value, without the assent 
of two-thirds of the quallfled voters at an élection), a contract made by a 
county for the purchase of supplies, to be pald for, one-half in 13 months. 
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and one-half a year later, no élection to authorize any debt haviug been 
lield, is invalid, and net binding on the county. 

Glenn & Rountree, for plaintiff. 

King & Spaulding and Mr. Tutt, for défendant. 

NEWMAN, District Judge. This is a suit by the Office Specialty 
Manufacturing Company, a corporation of New York, against the 
county of Elbert, of this state and district, to recover damages for 
the breach of a contract made by the county commissioners of El- 
bert county with the plaintiff for furnishing certain compressing 
tiles and roller shelves to be placed in a new courthouse which was 
at the time of the contract being erected for said county. ïhe con- 
tract was made on the lOth day of October, 1894, and the furniture 
was to be delivered on or before the 15th of November, 1894. The 
total amount of the contract price was $2,067; and it was to be paid, 
one half on or before December 30, 1895, and the remaining half on 
or before December 30, 189C, without interest. 

Certain questions hâve been raised by the demurrer, and argued 
as to whether thèse compressing files and roller shelves were fixtures; 
whether furnishing and putting up of the same cornes within the 
term "building and repairing courthouses" ; and also as to whether 
certain preliminaries which the statutes require hâve been complied 
with; and, further, as to whether or not it is necessary to set out 
in the déclaration a compliance with ail the prerequisites of the 
statutes for entering into a contract by a county, or whether they 
will be presumed. A discussion of thèse questions is rendered un- 
necessary by the view the court takes of the effect of this contract 
of certain provisions of the constitution of the state. 

Paragraph 1, § 7, art. 7, of the constitution of Georgia, so far as 
material hère, is as follows: 

"The debt hereafter incurred by any county, municipal corporation, or politl- 
cal division of this state, except as in this constitution provided for, shall not 
exceed seven per centum of the assessed value of ail the taxable property 
therein, and no such county munieipalities, or division shall incur any new 
debt, except for a temporary loan or loans to supply casual deficiencies of rev- 
enue, not to exceed one-flfth of one per centum of the assessed value of tax- 
able property therein, without the assent of two-thirds of the qualilied voters 
thereof, at an élection for tliat purpose, to be held as may be prescribed by 
law." 

This provision of the constitution has been before the stipreme 
court of the state several times. 

In the case of Hudson v. Mayor, etc., of Marietta, 64 Ga. 286, the 
city authorities had contracted for the exchange of an old engine 
for a new one, and incurred a debt of |3,000, and it was held that 
it could not be done. 

In the case of Spann v. Commissioners, Id. 498, the flrst-named dé- 
cision was affirmed. 

In the case of Cabaniss v. ïïill, 74 Ga. 845, the ârst headnote is as 
follows : 

"Certain iron doors, cells, pipes for sewers, etc., were fumished to a county, 
under a contract which provided that the contractors agreed 'to take and ac- 
cept the sum of $3,510 in warrants on county treasurer, payable on December 
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25, 1894, and bearing eight per cent, interest after that date untll paid, in full 
payment for said cells and wrougKt-lrou works.' At the November term of 
the court of ordinary, orders were issued to 'pay out of any money now beiug 
collected for new jail fund.' Semble, that this contract created a new debt, 
and was uncoustitutional." 

There is some question in this last case as to whether the con- 
tract was not for the payment of a debt out of the current revenue, 
and within the year in which the contract was made; but the court 
held that inasmuch as it provided that if the debt was not paid at 
maturity, to wit, on December 25th, it should bear interest at 8 per 
cent, (a higher rate than it should bear but for the contract), it was 
obnoxious to the constitutional provision. 

The last case which I hâve seen, and to which my attention has 
been called, is Lewis v. Lofley, 92 Gra. 804, 19 S. E. 57. This case, 
while there were other questions involved in it not material hère, 
clearly afflrms and adhères to the doctrine announced in the former 
cases cited. 

Under thèse décisions of the suprême coart, construing the con- 
stitutional provision, which has been quoted, it is clear that this 
contract is invalid. The debt is made in October, 1894. The first 
payment is to be made in December, 1895, and the second in De- 
cember, 1896. No county can incur any new debt under this con- 
stitutional provision except for a "temporary loan or loans to sup- 
ply casual deficiencies of revenue * * * without the assent of 
two-thirds of the qualified voters thereof." It is not set out in the 
déclaration, nor is it pretended hère, that any such élection has been 
held. This contract provides for the payment for this furniture in 
one and two years after it is delivered. It is clearly the création 
of a new debt not in existence at the time of the adoption of the 
constitution of 1877. It is not to supply casual deficiencies of rev- 
enue for the current year, and it is not authorized by a proper vote 
of the county. So, it seems that the action of the county author- 
ities was in violation of the clause of the constitution quoted, and is 
not binding on the county. 

In the case of Claiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ct 
489, the suprême court, in discussing this question, say: 

"It is undoubtedly a question of local policy with each state wbat shall be 
the extent and charaeter of the powers which its various political and munici- 
pal organizations shall possess; and the settled décision of its highest courts 
on this subject will be regarded as authoritative by the courts of tlie United 
States, for It is a question that relates to the internai constitution of the body 
politic of the state." 

There can be no question of the correctness of the views above 
stated when tested by the décisions of the highest court of the state, 
and by what seems to be the settled construction of the constitution 
in this respect. The demurrer must be sustained, and the case dis- 
missed. 
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THOMSON et al. v. CRANE et al. 

(Circuit Court, D. Nevada. March 23, 1896.) 

No. 588. 

1. FrAUDULENT CONVEYANCES — VOI.UNTARY DeEDS. 

A voluntary deed is fraudulent, by opération of law, wliere the facts and 
circumstances clearly sliow tliat existing creditors are tliereby prejudiced, 
without regard to whetlier tliere was any actual or moral fraud in the con- 
veyance. 

2. Same— Creditors— Contingent Obligation. 

The creditors entitled to object to a voluntary conveyance, by which the 
means of the grantor are impaired to their préjudice, include the holders 
of contingent obligations of such grantor, by way of guaranty or otberwise, 
as well as those to whom debts are due from him. 

3. SaMB— HOMBSTEAD. 

A voluntary conveyance of a homestead cannot be set aside, as in fraud 
of creditors, since, being exempt from exécution, its transfer could nol 
hinder or préjudice them. 

4. JuDGMENTs— Collatéral Attack. 

In a suit to set aslde a voiuntary conveyance as in fraud of creditors, 
a judgment of a compétent court, having jurisdiction, in favor of the 
plaintifï, and against the grantor in such conveyance, is conclusive, as 
against such grantor, as to the existence of a debt to the créditer, and the 
grounds of such judgment cannot be inijuired into. 

5. Samb. 

It may be, however, that the grantee in such conveyance, not having been 
a party to the judgment against his grantor, is not precluded from ex- 
amiuing iuto the grounds thercof. 

Tliis is a creditors" bill, brought to set aside certain conveyances 
of real estate, executed by the défendant E. Orane, upon the ground 
that said conveyances were voluntarily uiade, without considération, 
for the purpose of avoiding and defeating a claim and deinaad held 
by complainants against him. 

On the 19th day of February, 187G, E. Crâne conveyed to his daughter, Mrs. 
A. (i. Styles, certain land, for the expressed considération of $5. On June 
18, 1892, he conveyed to his wife, Mary E. Crâne, cei-tain real estate in Iteno, 
Nev-, for the expressed considération of $ô and love and affection. On July 
7, 1892, he conveyed to his daughter, Amelia H. Howard, 40 acres of land 
valued at .f3,000, for the expressed considération of $5 and love and affection. 
On October 5, 1892, the défendants E. Crâne and his wife, Mary E. Crâne, 
conveyed to their son, E3. O. Crâne, 80 acres of land, valued at .Ç4,000, and 15 
sbares of stock in a réservoir and ditch company, of the value of .¥1,050, for 
the expressed considération of $1,000. Tlie conveyance to Mrs. Styles was 
executed long prior to the time of the transîictions between E. Crâne and the 
complainants, and no claim is or could be made against that conveyance. At 
the time the conveyances were made in 1892, the défendant E. Crâne was 
about 80 years of âge, and in ill health, and the conveyances were made for 
tbe purpose of dividing his property for the beneflt of his children, and when 
he was solvent, and not indebted to any one, unless from the facts herein- 
after stated, he had incurred a liability to complainants. ïhe conveyances 
were ail voluntary, and for the expressed considération therein named, except 
the conveyance to the son, E. O. Crâne, wbo had, previous to the conveyance, 
advanoed to his father about $200, and the expressed considération of $1,000 
had been paid by him prior to the commencement of this suit. The daughters 
of défendant réside in California, and the only conveyances sought to be set 
aside herein are those made to Mary E. Crâne and E. O. Crâne. 

On the lOth day of May, 1892, the complainants entered into a written agree- 
ment with the Reno Manufacturlng Company, the substance of which was 
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that Stanton Tliomson & Co. appointed the Reno Manufacturlng Company 
thelr agent "for the sale of thelr farm implements and other goods." The 
corporation accepted said agency, and agreed to pay freight charges, taxes, 
insurance, and other expenses, and not to sell any goods on crédit except to 
persons of undoubted solvency, and, when crédit sales were made, to take 
notes payable to Stanton Thomson & Co., and to guaranty thelr payment; to 
transmit to Stanton Thomson & Co. cash recelved on Saturday of each week, 
and at the close of each month to make and transmit to them an account of 
sales for the current month, together with ail notes on hand; that at any 
tlme after six months after date of shipment of goods, if so required, the 
Reno Manufacturlng Company should give notes for balance of consignment 
unpald, and that nothlng should be construed as amounting to a sale with- 
out such requirement; that the goods were to be invoiced at regular Whole- 
sale priées, and that the amounts reallzed over and above the speeifled priées 
were to be "full commission" for the sales; that, for the violation of any of 
the covenants contained in the agreement, Stanton Thomson & Co. had the 
option to termlnate the contract and take possession of the goods. Attachcd 
to this agreement as a part thereof, was the following guaranty: 

"Know ail men by thèse présents, that, in considération of one dollar, to 
me In hand paid by Stanton Thomson & Co. * * * i hereby guaranty that 
the party of the second part to the within contract will in ail respects f ulfill 
the said contract, and that I wlll pay to Stanton Thomson & Co. any and ail 
damages that they may sufCer by reason of the failure of the party of the 
second part to perform each and ail of the said covenants, and 1 further 
guaranty the payment to said Stanton Thomson & Co. of any and ail notes 
made, indorsed, or guarantled by said Reno Manufacturlng Company, without 
protest, waiving ail notice of protest or nonpayment of said notes. 

"In witness whereof I hâve hereunto set my hand and seal the day and 
year flrst above written. 

"[Signed] E. Crâne. [L. S.] 

"J. L. Stevenson, [L. S.]" 

J. L. Stevenson was the manager of the Reno Manufacturlng Company.' 
On the lOth day of October, 1892, Stanton Thomson & Co. commeneed an 
action agalnst the Reno Manufacturlng Company, J. L. Stevenson, and B. 
Crâne, and In their complalnt alleged the exécution of the agreement and the 
guaranty, and set the same out in full; alleged that the Reno Manufacturlng 
Company, "subséquent to the exécution and dellvery of said agreement, and 
at divers times and dates between the lOth day of May, 1S92, and the 7th 
day of October, 1892, under and by virtue of said agreement, and in pur- 
suance thereof, purchased and recelved from the plaintiff, and the plaintifC at 
divers times between the dates last aforesaid, to wit, in the year 1892, sold 
and dellvered unto said défendant, Reno Manufacturlng Company, certain 
goods, wares, and merchandlse, at an agreed priée, and to the full amount of 
$3,217.59." It was further alleged "that said goods, wares, and merchandlse 
were purchased, sold, and deUvered In pursuance of said contract and agree- 
ment, and since the date thereof, at defendant's spécial Instance and request," 
and that demand for the payment thereof had been duly made, "but to pay the 
same, or return said goods, said défendant Reno Manufacturlng Company 
has, and still does, wholly fail and refuse," and that défendants E. Crâne and 
.T. L. Stevenson were duly notifled of such refusai, and that they refused 
to pay for or return the goods. On the same day that the complalnt was 
filed and summons issued and sers'ed, the défendants therein appeared in 
court, and, without employing any counsel, filed their answer denying "each 
and every material allégation alleged in plaintiff's complalnt." Proof was 
made, and the court thereupon rendercd judgment in favor of the plaintlfC 
for the full amount claimed. 

In the présent suit the défendant E. Crâne dénies ever having executed the 
guaranty attached to the agreement, and claims that hls signature thereto 
Is a forgery. Hls version of the transaction is to the efCect that he gave a 
guaranty to Stanton Thomson & Co. for $1,000, on condition that they would 
let Stevenson hâve $1,000 worth of goods and that he (Crâne) would guaranty 
that, as fast as the goods were sold, the money would be refunded to Stanton 
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ïhomson & Co. The proofs upon the part of the complainants show that 
the goods were delivered to the Reno Manufacturing Company upon the falth 
and crédit of the guaranty given by the défendant E. Orane. 

Trenmor Coffln and L. T. Hatfleld, for complainants. 
Robert M. Clarke, and Chas. A. Jones, for défendants. 

HAWLEY, District Judge, after stating the facts, orally delivered 
the opinion. 

The statute of Nevada concerning fraudulent conveyances of real 
property provides, in substance, that ail conveyances made with the 
intent to hinder, delay, or defraud creditors or other persons of their 
lawful suits, debts, or demands are, as against such persons, utterly 
null and void. Gen. St. Nev. § 2C38; Parish v. Murphree, 13 How. 92, 
99; Collinson v. Jaclison, 8 Sawy. 357, 14 Fed. 305; Clay v. JMcCally, 
Fed. Cas. No. 2,869; Shaw v. Manchester, 84 lowa, 247, 50 N. W. 985; 
Wagener v. Mars, 21 S. C. 97, 2 S. E. 844. The statute also provides 
that: 

"The question of fraudulent intent, in ail cases arising under the provisions 
of tliis act, shall be deemed a question of fact, and not of law; nor shall auy 
conveyance or charge be adjudged fraudulent, as agaiust creditors or purchas- 
ers, solely ou the ground that it was not founded on a valuable considération." 
Gen. St. Nev. § 2641. 

The gênerai rule is that fraud uiay be sliown in conveyances of 
property, made to hinder, delay, and defraud creditors, by the con- 
duct and appearances of the parties, the détails of the transaction, 
and the surrounding circumstances, and may be inferred when the 
facts and circumstances are such as to lead a reasonable man to 
believe that the property of a debtor lias been attempted to be with- 
drawn from the reach of lus creditors. Cox v. Cox, 39 Kan. 121, 
17 Pac. 847; Eeynolds' Adm'rs v. Gawthrop's Heirs, 37 W. Va. 3, 
16 S. E. 364; Burt v. Timmons, 29 W. Va. 441, 2 S. E, 780; Clinton 
V. liice, 79 Mich. 355, 44 N. W. 790. 

There is some évidence tending to show that the défendant E. 
Crâne manifested some anxiety or uneasiness about the financial 
affairs of the Eeno Manufacturing Company, or lack of confidence 
in its manager, prior to the time of the exécution of tlie conveyances; 
but, from ail the facts and circumstances of the case, as appears 
from the record, there is not, in my opinion, sutficient évidence to 
justify the inference that the conveyances in question, or either of 
them, were made or executed for the purpose of hindering, delaying, 
or defrauding creditors. The évidence shows that tlie conveyances 
were made apparently in good faith, and for a laudable purpose, and 
at a time when the grantor was solvent, and free from ail debts and 
liabilities, save such as may bave existed from the transactions 
growing out of and arising from the guaranty given by the grantor 
to the complainants for the faithful performance of the agreement 
on the part of the lieno Manufacturing Company. 

The deeds having been executed and delivered by the grantor to 
the grantees without any intent on lus or their part to hinder, 
defraud, or delay creditors of the grantor, it devolves upon the com- 
plainiints to show that they were creditors of the grantor at the time 
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lie executed the deeds. A Toluntarj deed is fraudulent by opéra- 
tion of law, where the facts and circumstanees clearly show that 
■existing creditors are thereby prejudiceà, without regard to wbether 
there was anj actual or moral fraud in the conveyance. Pari^- v. 
Murphree, 13 How. 99; Jackson v. Lewis, 34 S. C. 1, 12 S. E. 5M; 
Du Rant V. Du Rant, 36 S. C. 49, 14 S. £.920; Cook v. Johnson, 12 
N. J. Eq. 51; Bakov v. ïïollis, 84 lowa, (582, 31 2^. W. 78; Park v. 
Battey, 80 Ga. 353, 5 S. E. 492; Raymond v. Cook, 31 Tex. 375; 
Marmon v. Harwood, 124 111. 104, 16 N. E. 236; Benson v. Benson, 
70 Md. 253, 16 Atl. 657; Knapp v. Day (Oolo. App.) 34 Pac. 1008; 
Rogers v. Verlander, 30 W. Va. 620, 651, 5 S. E. 847; Schaible v. 
Ardner, 98 Mich. 70, 56 N. W. 1105; Frederick v. Shorev (Wash.) 29 
Pac. 766. 

This gênerai doctrine is founded upon the principle that the law 
always requires that every person must be just before he is. geuerous. 
It will not permit any person, who is indebted at the time, to give his 
property away, provided such gift proves in any manner prejudicial 
to the interest of existing creditors. The motive wliich prompts the 
person to make the gift is wholly immaterial. If the grantor or 
donor is indebted at the time, and the future event proves that it 
is necessary to resort to the property attempted to be conveyed 
away by a voluntary deed, for the purpose of paying such indebted- 
ness, the voluntary conveyance will be set aside, and the property 
subjected to the payment of such indebtedness, upon the ground that 
it would otherwise operate as a légal fraud upon the rigiits of 
creditors, even though it might be perfectly clear that the trans- 
action was entirely free from any trace of moral fraud. The statute 
is designed to prohibit frauds, by protecting the rights of creditors. 
If the facts and circumstanees clearly show a fraudulent intent, the 
«onveyance is void against ail creditors. Where a voluntary con- 
veyance is made by an individual free from debt, with a purpose of 
'«ommitting a fraud on subséquent creditors, it is void, under the 
istatute. And if a voluntary conveyance be made, without any 
fraudulent intent, yet if the amount of property thus conveyed so 
impairs the means of the grantor as to hinder or delay his existing 
creditors, it is, as to them, void. But a voluntary conveyance is 
good, as against subséquent creditors, unless executed as a cover 
for future schemes of fraud. Horbach v. Hill, 112 U. S. 144, 149, 
5 Sup. et. 81; Schreyer v. Scott, 134 U. S. 405, 411, 10 Snp. Ct. 579; 
Lawson v. Warehouse Co., 73 Ala. 293; Witz v. Osburn, 83 Va. 227, 
2 S. E. 38 ; Todd v. Nelson, 109 N. Y. 316, 327, 16 N. E. 360. 

It is claimed that complainants were not creditors of E. Crâne 
until the entry of the judgment against him ; that the guaranty, if 
signed by E. Crâne, only created a contingent liability upon his part 
which might resuit in his becoming indebted to the complainants in 
the event that the Reno Manufacturing Company failed to faithfully 
perf orra its agreement ; that such obligations are to be distinguished 
from tliose by note or bond to pay a spécifie sum of money at a given 
time where an indebtedness can be said to exist upon the signing of 
the note or bond, whereas the only obligation assumed by the guar- 
anty in this case only became a flxed indebtedness when it was as- 
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certained and determined, by the judgment, that the Reno Manu- 
facturing Company, had not kept its agreement, and the extent of 
its failure so to do. If this proposition can be niaintained, by au- 
thority and reason, it is an end of this case; for the judgment was 
not obtained until after the exécution and delivery of the deeds in 
question, and the défendants would be entitled to a judgment in 
their favor. 

Can this contention be sustained? The judgment is, of course, 
compétent évidence of the debt. 2 Preem. Judgm. § 418. As was 
said by the court in Lawson v. Warehouse Co., supra : 

"When rendered by a court of compétent jurisdiction, in the regular course 
of judlcial proceedlngs, In the absence of fraud or collusion, it is a conclusive 
évidence of a debt existing at the time of its rendition. * * * it is not évi- 
dence of an indebtedness existing at any time anterior to its rendition; and 
if the conveyance is impeached as merely voluntary, as wanting only in a 
valuable considération, if the time of rendition is subséquent to the convey- 
ance, there must be other évidence than the judgment afCords to show the 
existence of the debt when the conveyance was made." 

See Robinson v. Rogers, 84 Ind. 539; Gordon v. Mcllwain, 82 Ala. 
247, 2 South. 671. 

The complainants in this case do not rely solely on the judgment 
to establish the date when they became creditors of E. Crâne. They 
introduced the original agreement between complainants and the 
Reno Manufacturing Company, and the guaranty, as signed by E. 
Crâne, on the lOth of May, 1892, which was prior to the time of the 
exécution of the deeds herein sought to be set aside. A creditor is 
not simply a person to whom a debt is due, but a person to whom 
any obligation is due. It is a person who has the right to require 
the fui Aliment ot any obligation, contract, or guaranty, and he is 
to be considered as a creditor of such obligor or guarantor from the 
time of his entering into the obligation. 

The gênerai principle, applicable to the facts of this case, is well 
expressed in 8 Am. & Eng. Enc. Law, 750, as follows: 

"A créditer, in this connection, is not, necessarily, the holder of a debt 
merely, as that term is generally understood; for one having a légal right ta 
damages capable of judicial enforcement is a creditor, within the meaning 
of the statutes and law upon the subject of fraudulent conveyances. So, 
where one incurs liability for another, as surety or the like, he may be con- 
sidered as a creditor of the latter from the time of entering into the obligation, 
and various other claims, absolute or contingent, hâve been held sufflcient to 
constitute the holders thereof creditors." 

In addition to the authorities there cited, see Yeend v. Weeks (Ala.) 
16 South. 165; Hunsinger v. Hofer, 110 Ind. 390, 11 N. E. 463; 
Bowen v. State, 121 Ind. 235, 23 N. E. 75. 

In Bowen v. State, the court said: 

"It is manifest, as it seems to us, that the liability of a surety on a guardian's 
bond must be governed by the same gênerai principles which govern the lia- 
bilitles of sureties on other obligations; that he cannot give away ail of his 
property to the détriment of those for whose benefit the bond is given. The 
contract of suretyship is in force from the date of the exécution of the bond, 
though the liability of the surety to pay dépends upon the conditions of the 
bond." 
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In Yeend t. Weeks, the court said: 

"It must be stated, in this connection, tliat an administration bond is a eon- 
tlnuing obligation of security from the day of its exécution to the termination 
of the administra tor's authority to act; and, though it antedates a voluntary 
conyeyance, yet the ascertainment of its breach, by proper judicial proceed- 
ing, begun and concluded after the exécution of such conveyance, will, as 
between the Judgment ereditor and the grantor in the conveyance, relate back 
to the date of the bond, and be held to be a debt exlsting at the time. * * * 
A contingent claim Is as fully protected as a claim that is certain and abso- 
lute." 

The conclusion reached upon this point malces it necessary to con- 
sider other questions raised by the défendants against the right of 
complainants to maintain this suit. 

It is contended that the judgment obtained in the district court 
of Washoe county was erroneous; that the action was not instituted 
upon the agreement made by the plaintifîs therein with the Reno 
Manufacturing Company, the faithful performance of which the de- 
fendant E. Orane had guarantied; that the complaint was based up- 
on an entirely différent cause of action; and tliat E. Crâne was not in 
any event liable upon the claim set forth in plaintiiïs' complaint. It 
is further claimed that the défendant E. Orane never signed any 
guaranty except for $1,000; that tlie signature of liis name to the 
guaranty attached to the agreement is a forgery; that he was mis- 
led and deceived by the statements made to him at the time the judg- 
ment was rendered, in this, that he was informed that the judgment 
was only for |1,000. The manner in which the action was brought 
and the judgment obtained was unusual, perhaps suspicions; and it 
may, for the purposes of this opinion, be conceded that the judgment 
was erroneous. But it is évident that the court liad jurisdiction to 
hear and détermine the case. The défendant E. Crâne was in court, 
and consented to try the case witliout employing counsel. Tliere- 
after he employed counsel, and made a motion for a new trial, which 
was overruled. He allowed the time for taking an appeal to expire, 
and took no steps to hâve the judgment set aside on the ground 
that it was obtained either by fraudulent or deceptive means, or by 
accident or surprise, or any other sufficient cause for the interposi- 
tion of a court of equity. The judgment, therefore, as to him, is 
final. The adjudication of any question arising in the courts is al- 
ways final, unless corrected by an appellate tribunal, and is never 
subject to re-examination in any other than an appellate court upon 
any issue of law or fact, nor upon the ground that the décision there- 
in is contrary to equity or good conscience, except in a direct pro- 
ceeding to set it aside. The judgment, as entered, concludes the 
parties thereto, and those in privity with thera, not only as to every 
matter which was offered and received to sustain or defeat the claim, 
but as to any other admissible matter which might hâve been of- 
fered for that purpose; and it cannot be collaterally attacked. Crom- 
well v. Countv of Sac, 94 U. S. 351; Bissell v. Spring Valley Tp., 124 
U. S. 225, 8 èup. et. 495; Dowell v. Applegate, 152 U. S. 329, 343, 
14 Sup. et. 611; Graff v. Louis, 71 Fed. 591; Mannix v. State, 115 
Ind. 245, 251, 17 N. E. 5G5; McLeod v. Lee, 17 Nev. 103, 117, 28 
Pac. 124. 
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It may be that the grantees in the conveyances made by E. Crâne, 
net baving been parties to the judgment, hâve the right to attack 
the ralidity of the judgment upon the principle announced in Esty 
V. Long, 41 N. H. 105, that: 

"Where a créditer calls in question a conveyance made by his debtor, upon 
the ground of fraud, in an action between hlm and the grantee, the demand of 
the créditer must be subjeet to examination, in order to see whether he has a 
right, as such, to question the validity of the conveyance. If a judgment has 
been obtained by him, still, as between hlm and the grantee, wlîo is no party 
to it, it will not be regarded as precludlng the latter from an examination of 
the ground of it. The grantee may be allowed to show that it was obtained 
by fraud, or that the cause of action accrued under circumstances which would 
not give the créditer a right to impeach the conveyance." 

See, also, Lawson t. Warehouse Co., 73 Ala. 293-; Chirlc t. An- 
thony, 31 Ark. 541). 

But upon this point we are confronted with the fatt that there is 
a decided prépondérance of évidence to the effect that E. Crâne 
signed the guaranty which was ofEered in évidence, that the signa- 
ture thereto is not a forgery, and that he must hâve known the char- 
acter of the action and the amouut of the judgment; and the fur- 
ther fact that the complaint in the action brought in the district 
court of Washoe county was based upon the conditions of the agree- 
ment and the provisions of the guaranty. 

There is still another question to be considered. The 80 acres of 
land conveyed to E. O. Crâne was part of a tract of land that E. 
Crâne had owned for mauy years, and upon which Itis wife had de- 
clared a homestead several years prier to tlie signing of the guar- 
anty in question. This homestead déclaration was duly recorded, 
and has never been abandoned. If no conveyance had been made to 
the son, E. O. Crâne, and the title thereto had remained in E. Crâne, 
it could not hâve been subjected to any judgment or exécution lien 
unless the land exceeded in value the amount allowed for a home- 
stead. 

Complainants cite the case of La Point v. Blanchard, 101 Cal. 549, 
36 Pac. 98, as an authority to the effect that the fact that the land 
might hâve been claimed as a homestead does not make a transfer 
the less fraudulent. That case was, however, in many respects to- 
tally dissimilar from this. There the party had not filed any décla- 
ration of homestead. The land was not subjeet to any homestead 
claim, and the court held that the mère fact that the land might 
hâve been declared upon as a homestead did not exempt it from exé- 
cution, and that the assignée of the insolvent was entitled to a de- 
cree canceling the conveyance and restoring the property as part 
of the estate of the insolvent. In the opinion the court said: 

"Had the property, when conveyed, been exempt from exécution, and there- 
fore then beyond the reach of creditors, there would hâve been much force in 
the argument of respondent." 

I am of the opinion that the position contended for by défendants' 
counsel on this point is correct. The complainants could not hâve 
enforced their claim, as against this 80 acres of land, if no convey- 
ance had been made to the son; and, this being true, they are not in 
a position to complain of any voluntary conveyance of this land. 
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In Wap. ïïomest. 519, the author, after announcing that the ruie 
is axiomatic that debts must be paid before gifts can be made, and 
that a voluntary convejance is prima facie évidence of a fraudaient 
intent against creditors, and, if made by a person who is indebted, 
is a well-recognized badge of fraud, for its natural and probable 
tendency is to delay, hinder, and defraud creditors, and citing author- 
ities on that point, said: 

"Exempt property is not subject to thls rule. Creditors are held net de- 
frauded by the eonveyance of the homestead without considération. Ilaving 
no right to make their money by exécution against it, they hâve no cause to 
complain. It is incumbent on the creditor, who complains of a fraudulent eon- 
veyance, to show that his debtor bas disposed of property that might otherwise 
hâve been subjected to tlie satisfaction of his debt. TJntil this is done no in- 
jury appears. Creditors cannot complain that a eonveyance of a homestead is 
fraudulent as to debts for the payment of vi'hich it cannot be talîen in exécu- 
tion. They could not reach it, if not conveyed, and hence the motives for tlie 
eonveyance do not concern them." 

The author also quotes with approval the language of the court in 
Fellows V. Lewis, 65 Ala. 343, 354: 

"This question has been a great many times before the courts of the country, 
and in a large majority of cases the ruling v^as against the rlght of the creditor 
to subject the homestead, merely because its owner and occupant had con- 
veyed his right to another, even though the eonveyance was voluntary, or 
made under circumstances vchich would ordinarily stamp it as fraudulent. 
Tliere can be no fraud unless there are claims and rights which can be delayed 
and hindered, and which, but for the eonveyance, could be asserted. The law 
takes no cognizance of fraudulent practices that injure no one. Fraud without 
injury, or injury without fraud, will not support an action, Unless they co- 
exlst, the courts are powerless to render any relief." 

See, also, Wap. Homest. 516, and authorities there cited; 1 Story, 
Eq. Jur. § 367; Crummen v. Bennet, 68 N. G. 494; Edmonson t. 
Meacham, 50 Miss. 34; Rhead v. Hounson, 46 Mich. 244, 9 X. W. 
267; Stanley v. Snyder, 43 Ark. 430. 

With référence to the shares of stock in the réservoir and ditch 
company which was conveyed by the same deed, it is only necessary 
to State that the eonveyance was not purely voluntary, although it 
may be that there was not a full and adéquate considération. The 
facts are that the son had previously advanced to his father about 
|200, and promised to pay |1,000 more, and that ail this money had 
been paid prior to the commencement of this suit. In ail cases where 
a deed is executed for a valuable considération, without knowledge 
by the grantee of any fraudulent intent of the grantor, it will be 
upheld; and where the considération is valuable, inadequacy of price 
alone will not make the eonveyance fraudulent, for in such a case 
the law will not weigh considération in diamond scales. Prewit v. 
Wilson, 103 U. S. 22. 

It follows from the views herein expressed that complainants are 
entitled to a decree as prayed for subjecting the land deeded by the 
défendant E. Crâne to the défendant Mary E. Crâne, conveying to 
her lots 3 and 4, in block No. 3, in Lake's addition to Reno, in Washoe 
county, Nev., td be sold to satisfy the demands of complainants, or 
80 much thereof as may be necessary for that purpose, with costs, 
and that défendant E. O. Crâne is entitled to judgment for his costs. 
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HARDING V. GIDDINGS et al. 

(Circuit Court of Appeals, Seventli Circuit. Aprll 11, 1896.) 

No. 249. 

1. Equitt Plbading— Facts in Issue. 

One G. liaving applled to H. to advance money required by him to take 
up a note, It was agreed that he should give H., as security, a mortgage 
held by him on land previously sold by him to hls son, and should give to 
H. a deed of such land; H. giving back a bond to reconvey his right, title, 
and interest on repayment of his advances. ïhis agieement was carried 
out; H. advancing the money and executing the bond to reconvey, and re- 
ceiviug the deed from G., who afterwards assigned the bond to his daugh- 
ter C. G. H.'s executor afterwards undertook to foreclose the mortgage, 
which was resisted by 0. G., who showed that she had paid or tendered 
to H., or his executor, ail the sums advanced, and claimed to be entitled 
to the mortgage. A complicated litigation in the United States district 
court ensued, with uumerous pleadings on the part of the various parties. 
On the hearing an agreement was otïered in évidence, purporting to pro- 
vide for an absolute conveyance of the mortgaged property to H. by G., 
after G. should hâve bought it in at a saie by an assignée in bankruptcy, 
and for the discharge, as part of the considération, of the debt originally 
secured by the assignment of the mortgage to H. This was objected to 
as not within the issues, and no évidence was given to show that it had 
ever been acted upon; but, on the contrary, it appeared that, after the 
tlme for its performance, H. and his executor had treated the debt secured 
by the assignment as a subsisting one, and the bond to reconvey as an 
exisLing obligation. The court reserved the question of the admissibility 
of the agreement, and ultimately gave .ludgment for C. G., which was af- 
firmed hy the circuit court. Upon an appeal to the circuit court of appeals, 
the record falled to show wliat décision had been reached by the court as 
to the admissibility of the agreement for an absolute conveyance to H., 
but the pleadings failed to disclose any allusion to it. Helû that, as well 
because it was not within the issues as because the facts showed that 
it had never been acted on, or treated by the parties as existing, this agree- 
ment could not avail to bring about a reversai of the .ludgmeut. 

3. Tender. 

Where the obligations created by a contract, to pay rnoney and to re- 
convey laud upon such payrnent, are rnutual and reciprocal, and not inde- 
Ijendeut, a tender of the money, accompanied by a request to convey the 
land, is sufficient. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

This case is the remuant of a litigation in ehancery begun in the United 
States district court for the Northern district of Illinois, before Judge Blodg- 
ett, 22 years ago; the jurisdictiou attaching to that court on account of the 
pendency therein of proceedings in bankruptcy against Harvey W. Giddings, 
the grantor In the trust deed which the ehancery suit was brought to fore- 
close. The flrst bill was flled at the Deeember term, 1873, to foreclose a trust 
deed executed by Harvey W. Giddings to Warren M. Baker for $11,000, dated 
February 21. 1871. The notes secured by the trust deed were assigned to 
Abner C. Harding April 10, 1872. No questions, however, in respect to the 
proceedings upon that bill are involved in this appeal. The questions hère 
in controversy pertain rather to the ownership of three certain notes aggre- 
gating $18,300, one for $6,000, being dated January 6, 1868, and two for 
$6,150 each, dated January 1, 1868, and the mortgage securing the same being 
dated January 9, 1868, and executed by Harvey W. Giddings to John W. 
Giddings, conditloned for the payrnent of said sum of $18,300; and also re- 
specting the amount due upon a note for $4,000, due June 10, 1872, executed 
by John W. Giddings, Silas Giddings, A. N. Wiswell, and Harvey W. Gid- 
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dings; and niso what amount, if anything, is secured to be pald on thèse 
notes under and in pursuanee o-f two certain agreements alleged to be made 
between A. C. Harding and John W. Giddlngs, one dated December 13, 1873, 
and the otber l"'ebruary 10, 1874. Thèse notes secured by mortgage are al- 
leged to hâve been made by Harvey W. Giddings to his father, John W. Gid- 
dings, to secure a part of the purchase money on the land descrlbed in the 
mortgage. Varions answers and cross bills, supplemental and amended bllls, 
were flled, whicli were referred to a master for hearlng. Some tinie in 1873 
It appears that Harvey W. Giddings became indebted to the First National 
Bank of Galesburg in the sum of $5,000, and John W. Giddings became hls 
Burety for the debt. The bank wanted its money, and Harvey W. Giddings 
could not pay; and John W. deposited with that bank the secured notes for 
$18,300, with the mortgage securing the same, as collatéral security for the 
$5,000 due to the bank. In December, 1873, John W. Giddings applied to 
Abner C. Harding for a loan to take up the debt of Harvey at said bank, 
which amounted, with interest, to $5,131.94. ïhe Monmouth National Bank 
at tliat time held the note above mentioned for $4,000, signed by Harvey AV. 
Giddings as principal, and John W. Giddings, Silas Giddings, and A. N. Wis- 
well as sureties; and Gen. Harding told John W. Giddings that he would 
furnish the money to take up the Galesburg debt, if Giddings would pay or 
secure to the Monmouth Bank a portion of this $4,000 note, to wit, $8G8.0G on 
this note, which was then held by the latter bank, of which Gen. Harding waa 
président. The question was raised how John W. Giddings could repay Gen. 
Harding, and this mortgage of $18,300, which was deposited with the First 
National Bank of Galesburg as collatéral security, was the security which 
Mr. Giddings had to offer to Gen. Harding. It was agreed that Mr. Giddings 
sliould make a deed to Gen. Harding of the homestead farm, and that Gen. 
Harding should give back an agreement to reconvey the farm upon the pay- 
ment of $0,000 in four equal installments, with interest at 10 per cent, per 
annum. Mr. Snyder, the son-in-law of Gen. Hardiiig, paid the $5,131.94 to 
the bank,. and took up the note of $5,000, and the collatéral, which was 
.^18,300 of notes, and flrst mortgage on the homestead, 166 acres. And there- 
upon John W. Giddings and his wife made a warranty deed conveyiug to 
Gen. Harding the 106 acres, which deed bcars date the 13th day of December, 
1873; and on the same day Gen. Harding entered iuto a bond to convey the 
same premises to John W. Giddings, or his assigns, upon the payment of 
$6,000 in four equal annual payments, with interest at 10 per cent, payable 
annually on Januarj' Ist of each year. Upon the payment of this money, he 
bound bimself to exécute and deliver to John W. Giddings, his hoirs or as- 
signs, a deed of eonveyance of ail right, title, and interest of the said Harding 
of, in, and to the same premises. At the time of this transaction, Snyder 
drew a recelpt, and executed the same in the name of A. C. Harding, by his 
direction and in his présence, for $868.06,— being the différence between the 
amount paid on the Galesburg note and the $6,000 named in the bond, which 
amount ($868.06) was, by the terms of the receipt, to be credited on the $4,000 
note held by the ûlonmouth Bank,— and delivered the receipt to John W. Gid- 
dings. The bond for $6,000 was on April 5, 1875, assigned by John W. Gid- 
dings to the appellee Caroline Giddings. When George P. Harding, as exéc- 
uter of Abner C. Harding, on May 3, 1876, flled his supplemental bill to fore- 
close the mortgage of $18,300, John W. and Caroline Giddings answered, 
setting up the $6,000 bond for a deed, and objected to the foreclosure. After- 
wards Caroline Giddings filed a separate amended answer, In which she 
claimed to be the owner of the bond under the assignment from John W. 
Giddings, and denied the right to foreclose the mortgage. Afterwards, on 
Januarj' 18, 1878, she filed a cross bill against George F. Harding, setting up 
the history of the $18,300 notes and mortgage, and the deposit as collatéral 
security, and the making of the bond, and alleging that she had paid ail of 
the money due on the bond, excepting $1,650, and that she had tendered this 
amount, and asked the court to decree that the exécuter deliver up to her the 
$18,300 notes and mortgage, and also make a deed to her in accordance with 
the provisions of the bond. The payments on the $6,000 bond are shown by 
the testimony of Almon Kidder, who was the attorney and agent of George 
F. Harding, as follows: January 1, 1875, $2,100 from Caroline Giddings. 
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December 31, 1875, $1,950 by Caroline Glddings. January 1, 1887, $1,800 by 
Caroline Giddings, being the amount due at the date of the last payment. 
George F. Harding reeeived it ail. On January 1. 1878. Caroline Giddings 
and A. M. Brown tendered to Kidder the sum of $1,650, being the balance 
due upon the bond, and demanded a deed in accordance with the terms ot 
the bond, and on the next day deposited this sum in the First National Bank 
of Galesburg as an abiding tender, where it bas remained until the présent 
tlme. The case, of whlch thèse things are but part and parcel, became quite 
a complicated one, and came on for hearing in the district court, before Judge 
Blodgett, on July 21, 1881. On the hearing there was offered in évidence by 
Harding an agreement as foUows: 

"This agreement, made this lOth day of February, A. D. 1874, between 
John W. Giddings and Hannah Giddings, his wife, of the one part, and Abner 
C. Harding, of the other part, witnesses, that said .lohn W. Giddings does 
hereby agrée to bid off and pnrchase at the assignee's sale, on the 21,st inst., 
ail the interest of the estate of Harvey W. Giddings. bankrupt, in the S. E. % 
of Sec. 17, in Floyd township, in Warren county, Ills., and 6% acres off the N. 
side of the N. E. % Sec. 20, in same township, known as the 'Giddings Home- 
stead Farm,' subject to ail liens and incumbi-ances thereon; one of the ineum- 
brances thereon being a mortgage from said H. W. Giddings to John W. 
Giddings, for $18,300, being the purchase money of said premises, which 
mortgage has been assigned by said J. W. Giddings to said A. 0. Harding, 
heretofore, as security for money advanced, but which said mortgage, and ail 
interest therein, and in ail the money thereby secured, is hereby absolutely 
sold and assigned to said Harding; and upon the purchase of said title at 
said assignee's sale, as hereinbefore agreed, the said John W. Giddings and 
Hannah Giddings, his wife, do hereby agrée and bind themselves to convey 
ail of said premises to said Harding upon the payment and for the considéra- 
tion of flfty dollars per acre for said premises, which said considei-ation mon- 
ey shall be made up as follows: First, the six thousand dollars and interest 
tliereon speclfied and mentioned in the contract of purchase between said 
Harding and said J. W. Giddings, dated tlie 13 day of December, 1873; sec- 
ond, the amount now unpaid upon the note of H. W. & J. W. Giddings to 
Henry Cable, less two bundred dollars; and the residue of said considération 
shall be paid In cash as soon as this agreement is consummated and performed 
upon the part of John W. Giddings. It is hereby agreed tliat in case the 
said land shall be bid up beyond what is advisable, in the opinion of John W. 
Giddings, to bid. and the same shall be bid off by some one else at said as- 
signee's sale, then the said mortgage now in said Harding's hands sliall be 
foreclosed, for the purpose of making a title to said land, to be by said Gid- 
dings deeded to said Harding. The title so to be conveyed by said Giddings 
to said Harding to be clear of incumbrances. Harding to bave the pro rata 
from the Galesburg & Monmouth Bank debts against said Harvey W. Gid- 
dings' estate, and the said $18,300 mortgage, and shall pay the taxes on said 
land. If said Giddings shall not be présent at said assignee's sale, then said 
Harding shall bid off the said land at said sale on behalf of said Giddings. 
Witness the hands of the parties hereto, February 10, 1874. 

"[Signed] J. W. Giddings. 

"Hannah Giddings. 
"A. C. Harding." 

This agreement is dated about four months before Gen. A. C. Harding died, 
and while he was upon bis deathbed. Its exact histoi-y and purpose, and 
whether or not it ever went Into effect, do not clearly appear in the litigation. 
It was executed at Gen. Harding's résidence, and remained among lus ijapers 
until Xovember of that year (1874), when it was sent to Almou Kidder, the 
agent of George F. Harding, at Monmouth, but did not come to his notice 
until February, 1876, when he sent it to George F. Harding. 

The decree of the district court, so far as it relates to the issues in this case, 
was in favor of the appellee Caroline Giddings, upon the cross bill, and was as 
follows; "The court further decrees and déclares that the notes and mortgage 
of January 1, 1868, made by Harvey W. Giddings to John W. Giddings, de- 
seribed in the cross bill of Caroline Giddings, were only held by the décèdent 
v.73F.no.2— 22 
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of said complainant as collatéral to the amount for which said notes and 
mortgage were originally pledged to the First National Bank of Galesburg, 
and that said bond of December 13, 1873, and the deed of said John W. Gid- 
dings to Abner C. Harding, of the same date, were merely évidences that the 
repayaient of said aura of six thousaud dollars ($6,000) described in said bond 
was secured upon the said interest of said John W. Giddings as mortgagee 
■of said lands therein described. The court further flnds that on April 5, 1875, 
said John W. Giddings assigned and transferred his interest in said contract 
•with said Abner C. Harding to said Caroline Giddings; that the tender of the 
sum of sixteen hundred and fifty dollars ($1,650) made by Caroline Giddings, 
.Januaiy 1, 1878, to Almon Kidder, as agent of George F. Harding, was a good 
and sufflcient tender of the balance due according to the terms of said bond. 
And it is therefore ordered that said George P. Irlarding, executor as afore- 
said, shall make the conveyance of the said lands described in said bond, 
according to its ténor, to said Caroline Giddings, assignée thereof, within 
thirty days, or that Henry W. Bislaop, master in chancery of this court, shall 
make said conveyance." "The court further orders that the said George F. 
Harding is also dlrected and decreed to transfer, assign, and deliver to said 
Caroline Giddings, assignée of said notes and mortgage of January 1, 1868, 
made by Harvey W. (liddings to John W. Giddings, and the note for flve 
thousand dollars glven by J. W. Giddings to the Bank of Galesburg, and held 
"by said Harding, as collatéral to said land contract; and the said Caroline 
Giddings is the owner of the said mortgage, and entitled to hold the same in 
her own individual right, tree and clear from ail claims thereon by saiS com- 
plainant." An appeal from this decree was afterwards, and on July 22, 1881, 
taken to the circuit court by this appellant, and came on for hearing before 
Judge Woods, and the decree of tlie district court was aflSrmed at the May 
term, 1895. 

U. P. Smith, for appellant. 

Samuel Kerr and Alfred E. Barr, for appellees. 

Before JENKINS and SHOWALÏEE, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge, after stating the case as above, delivered 
the opinion of the court. 

We think that the decree of the district court, affirmed as it was 
by the circuit court, was right and should be afflrmed. Indeed, it 
would require a tolerably clear case, after such lapse of time, to dis- 
turb a decree of the district court which had been afQrmed upon a 
second hearing by the circuit court. Under such circumstances, 
when the flndings of fact by the district court are affirmed upon 
appeal, this court will not disturb the decree, unless the error is 
clear. See Lammers t. Nissen, 154 U. S. 650, 14 Sup. Ct. 1189 ; Dravo 
V. Fabel, 132 U. S. 487, 10 Sup. Ct. 170. But, upon a careful review 
of the record and the testimony, we think the decree is right. While 
there were other questions made on the hearing, the contest in this 
■court has centered upon a matter apparently not appearing any- 
where in the pleadings, nor passed upon by the district court; and 
that matter is the agreement of February 10, 1874, providing for a 
sale of the homestead by Giddings to Gen. Harding for $8,000, to 
be paid as f ollows : A note of Cable, which Harding held, and was 
unpaid, less |200; the |6,000 covered by the bond of December 13, 
1873; and the balance in cash; and also providing that Giddings 
should bid in the homestead at the assignee's sale, which was to 
occur on February 21, 1874. ïhis agreement was offered in evi- 
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dence on the hearing in the district court, and was objected to on 
ttie ground that it was not nientioned or set up anywhere in the 
pleadings. The court apparently reserved the question. It no- 
where appears that the court ever decided the question of its ad- 
missibility in évidence, and no finding in référence to it, or any men- 
tion of it, is made by the court in its finding or decree. It seerns 
quite clear that the objection talcen to its admission in évidence was 
good, as it is not set up or referred to in any of the numerous bills, 
amended bills, supplemental bills, cross bills, or answers in the 
case. Why such an agreement, if relied upon by the party,— so in- 
consistent with other agreements, and especially with the |0,000 
bond for a conveyance of the premises to Giddings upon the pay- 
ment of that sum, and which was afterwards assigned to Caroline 
Giddings, and also so inconsistent with the course of dealing be- 
tween the parties, by which Caroline Giddings paid ail but |l,(i50 of 
the amount secured by the |6,000 agreement, and tendered the bal- 
ance, and Harding, the executor, received thèse same payments 
without objection, — was not set up or referred to in any manner in 
any of the pleadings, it is difficult to conceive. The pleadings 
were so numerous that it could hardly be expected the court could 
détermine at a glance upon the propriety and force of the objec- 
tion made to the introduction of the paper, and it would be natural 
and proper that it sliould reserve the question for further exaraina- 
tion. But whether, upon such examination, it sustained the ob- 
jection, or believed from the other évidence, as the circuit court 
found, that the agreement of February 10, 1874, was never acted 
upon by the parties, and was therefore not properly in the case, 
cannot be determined from the record. If the court disposed of 
the agreement upon either of thèse grounds, we think it justified 
in so doing. The agreement was not pleaded, and the record 
shows no offer to amend the pleadings so as to make it admissible 
in évidence. The agreement itself is quite inconsistent with 
the agreement of December 13, 1873, for the reconveyance to Gid- 
dings upon the payment of |6,000, and with the subséquent course 
of dealing in référence to that agreement, and with the payment 
of money under it by Caroline Giddings, as well as the payment 
of the Cable note. This Cable note was one made by H. W. Gid- 
dings and J. W. Giddings as surety to Henry Cable, and was held 
and owned by Harding. The agreement of February lOth provided 
that out of the |8,000 should be deducted a balance due on the Cable 
note ; and, if the agreement was a subsisting one between the parties, 
the note should hâve been paid in that way. But, instead of this, 
Caroline Giddings paid the balance of the Cable note, in cash^ 
either to Gen. Harding or to his représentatives. The payment of 
this note by Caroline Giddings, and the payment by her of the 
$6,000 bond, are quite inconsistent with the agreement of February 
lOth, and show that either that agreement never had valid existence, 
and never went into effect between the parties, or that it was aban- 
doned, either of which suppositions would properly account for fail- 
ure to assert and rely upon it in the litigation. If that agreement, 
which clearly contemplated that the $6,000 bond should not be paid 
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in money, had ever a potential existence, and was ever opérative 
between the parties, the subséquent conduct of the parties, by which 
this bond, as well as the Cable note, was paid in cash by Caroline 
Griddings, and the money accepted upon tlie agreement by the repré- 
sentative of the Harding interest, shows clearly enough that it had 
been abandoned. The executor of G en. Harding's estate could not 
receive this money from time to time from Caroline Giddings upon 
that bond, and then refuse to coniply with the conditions of the 
agreement upon which the money was confessedly paid. Having 
received the money upon the contract, he should hâve made the 
conveyance according to its terms, and is estopped from claiming 
that he was not under obligations to do so. It is true that the 
agreement of February lOth provided that John W. Giddings sliould 
bid in the land at the assignee's sale, and he did so bid it in ou 
the first sale, had on February 21, 1874; but that sale was set 
aside by the court, and a resale ordered, at which resale, on May 
4, 1874, Caroline Giddings bid in the property, and the sale was 
conlirmed. Snyder testifles that he tliinks J. W. Giddings was 
présent in the clerk's office, adjoining the place, when the second 
sale was made; that he talked with Harding about the matter of 
bidding before the sale took place; and that Harding stated it 
would be proper and right for J. W. Giddings to bid off the property, 
or that it should be bid off by or for him, — that he did not wish to 
interfère with the interest of J. W. Giddings in the home farm. 
This évidence points in the same direction, — to an abandonment of 
this agreement. Again, Snyder testifles that Harding never pur- 
chased the |18,300 notes and mortgage, to his knowledge, or ob- 
tained them in any other way than as security for the money ad- 
vanced to take up the |5,000 note, and such is the uncontradicted 
testimony of Harding's son-in-law and trusted agent. Under thèse 
(;ircumstances, it is difficult to give any etïect to the agreement of 
February 10, 1874. The agreement is not under seal, and does not 
purport to be made upon any considération. The external évidence 
of a considération is equally wanting, the testimony disclosing none. 
It is suggested that it may hâve been to secure future advances of 
money, but évidence is wanting of any such advances. Snyder, 
Harding's agent, testified : 

"I hâve no recollection of (Jen. Harding advancing any amouut in cash; but 
wliether he did, or not, his check book will show." 

The check book was not produced in évidence. 
John W. Giddings testified in regard to the $18,300 notes as fol- 
io ws: 

"Th'.ee notes weie given by H. W. Giddings ($6,000 each, about |18,aOO), 
secured by mortgage ou the S. E. i/4 of section 17. In the fall oï 1873 1 gave 
them to the First National Bank of Galesburg as collatéral for a note given 
them, for Ç5,000, by H. W. Giddings and myself, as security. Geo. Snyder, 
agent for A. G. Harding, paid the $5,000 to the bank, and Interest, aud the 
three notes and mortgage were transferred to him as collatéral. The three 
notes for $18,300 are mine. I never sold them to anybody. I let them go as 
security for the other note, which I had slgned as security for H. W. Gid- 
dings; and, when that note is paid, I ought to receive the three notes and 
mortgage back, for they are mine. I never got a cent for them." 
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That the payment of the debt for the security of which collaterals 
are assignée! releases the collaterals, hardly needs the oitation of 
authorities. Biebinger v. Bank, 99 TJ. S. 143. 

We quite agrée with Judge Woods, who heard the case in the 
circuit court, that the only debatable question of essential nierit in 
the case arises out of the contract of February 10, 1874, and that : 

"Wliile this agreement was found among the papers of tbe deceased, it is 
clear that it was never acted upon, or treated by either party as bindiug. 
John W. Glddings made a purchase of the land of the assignée, it is true, 
but the said sale was set aside by order of court, and at a sui)se(iuent sale 
tlie appellee became the purchaser; and frona time to tinie paymeuts were 
niade upon the $(),000 note, until the debt was discharged. This, of course, 
was inconsistent witli the contract of Feliruary 10, 1874. The appellant 
argues tliat he ought not to be tiound by any estoppel, because when he re- 
ceived any payment he was ignorant of the contract. If there is any proof, 
outside of the briefs, of that ignorance, I hâve overlooked it. But even if he 
acted in ignorance, and under a inistake of his rights as executor, it was 
necessary, once he ac(iuired knowledge of the agreeuient. if lie desired to 
enforce it, that he should hâve made prompt return or tender to the appellee 
of ail sums paid to him and to his testator upon the original obligation for 
$(),(X)0. and siiould hâve declared his readiness to perform tlie contract in other 
respects. He could not rctain the nioneys so paid and at the saine time in- 
sist upon a contract by which his right thereto had been extinguished." 

We are further of the opinion that because the agreement was not 
set up, either by bill or answer, in the plea lings, and was not con- 
sidered or passed upon by the court of original jurisdiction upon the 
hearing, this court cannot consider or give eiïect to it. National 
Bank v. Coin., 9 Wall. 353; Morrill v. Jones, lOG U. S. 466, 1 Siip. 
et. 423; U. K. v. Morgan, 25 U. S. Sup. Ct. Rep. (Lawy. Ed.) 519; 
Board of Sup'rs of Wood County v. Lackawana Iron & Goal Co., 93 
U. S. 619; Lloyd v. Preston, 146 U. S. 630, 13 Sup. Ot. 131. 

The only otlier contention of any substance made on the hearing 
was that the tender of the balance of $1,650 due on the .f 6,000 agree- 
ment was insutïicient, because not an absolute and unconditional 
lender of the money. But the obligations to pay the money, and 
reconvey the land upon payment, were mutual and reciprocal, and 
not independent; and the tender, accompanied by a request to con- 
vey, was sufïicient, as held by the district court. It was as much 
the duty of Harding to reconvey upon payment, as it was for Gid- 
dings to pay, the two acts being concurrent. The testimony of A. 
M. BroM'U, who made the tender, is as follows: 

"As the agent of Caroline Giddings, I did make a tender of $1,650 to Al- 
luon Kidder, executor, etc., January 1, 1878, at office of Kidder, in Mon- 
moLith, 111. I went to Monmouth in company with Miss Giddings. at the 
time before stated, to make the last payment on said contract. I prescnted 
Kidiîer the contract, and told him I desired to make the last payment thereon. 
and (rounted out to him .ïl,(>50. As I presented the money, 1 told him I de- 
sired a deed in accordance with the contract. He said he did not hâve the 
rleed, and therefore couldn't give it. He offered to re(;eipt for the money in 
Harding's name, as he had before done. I told liim 1 did not désire to do that. 
but desired to make him a tender of the money. He counted the money care- 
fully, said the amount was ail right, and that the notes were ail légal tenders. 
1 then tendered said money, and demanded said deed; and, that lieing refused, 
1 made a mémorandum on the back of the contract, which there appears, 
hearing date .lanuary 1, 1878. Kidder refused to sign the mémorandum, but 
said it expressed the facts. I then told him I would make the $1,650 an 
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ablding tender, at the First National Bank of Galesburg, and that when Geo. 
F. Harding, as executor, etc., should présent to said bank a deed, conveying 
to John W. Giddlngs and hls heirs and assigns ail the rlght, title, and inter- 
est which the said A. C. Harding possessed or was seised of in December, 
1873, in S. E. % 17-10, 1, also 6V2 acres ofC the north side of N. E. 20, 10-1, 
then the bank would deliver said sum of $1,650. Miss Giddings and myself 
then returned to Galesburg, and, the bank belng closed, we went to the 
First National Bank the next mornlng, being January 2, and deposited said 
$1,(350 with said bank, to be delivered to Harding when he complied with the 
conditions before named. The money bas remained there ever since." 

The tender was not refused upon any ground, except that the 
agent did not hâve the deed ready. He was willing and ready to 
accept the money and receipt for it, and it has been in the bank for 
his principal ever since the time of the tender. 

There are no other questions that we désire to notice. The decree 
of the court below is afiQrmed. 
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MANEGOLD et al. v. THE E. A. SHORES, JR., et al. 

(District Court, E. D. Wisconsin. March 7, 1896.) 

1. Shippin G— Damage to Cargo— Harter Act — Lakb Commbrck. 

The third section of the Harter law (Act Peb. 13, 1893), which provides 
that, if the owner of any vessel transporting property "to or from any port 
of the United States" shall exercise due diligence to make her seaworthy 
and properly manued, equipped, and supplied, he shall not be liable for 
damage resulting from faults of navigation or management, etc., applies 
to vessels engagea in commerce on the Great Lakes, notwithstanding that 
sections 1, 2, and 4 of said act, which relate to limitations of liability by 
provisions in contract of affreightment, are expressly conflned to shlpping 
"between ports of the United States and foreign ports." 

3. SaME — BeAWORTHINESS — DeFLECTION OP COMPAS8. 

Where a vessel deviated from her course in the night, and ran upon a 
well-known reef, hdd, that the existence of a deflection of her compass of 
about % of a point was not suilicieut ground for flnding her unseaworthy, 
especially in the absence of any showing of its continuance for sufiicient 
time to require notice. 
3. Same — Fadlts op Navigation. 

Faults consisting in failure to heed the warning of a government light, 
which Indicates the location of a reef, and in presuming upon the entire 
accuracy of the compass or course, or upon deceptive appearances of dis- 
tances, etc., are "faults or errors of navigation," within the meaniug of sec- 
tion 3 of the Harter act. 

Libel in rem by Charles Manegold and others, owners of a cargo 
of wheat shipped on the propeller E. A. Shores, Jr., to recover for 
damages sustained by alleged négligent stranding of the vessel, and 
négligence after the stranding. 

The E. A. Shores, Jr., is a steam freighter, launched In the fall of 1892, and 
engaged in gênerai service on the Great Lakes. At the close of the season of 
1894, she was laid up for the winter; but before the usual opening of naviga- 
tion, in the latter part of February, 1895, her owners made oral agreement with 
the libelants to carry wheat from Chicago to Milwaukee, on a freight of three- 
quarters of a cent per bushel. This was an unusual and expérimental en- 
gagement for winter navigation. The steamer was put into commission for 
the purpose, with Oapt. Olsen (who was owner of one-twelfth part of the ves- 
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sel, and had sailed her the previous two seasons) as master, and Capt. Ohris- 
topher (a master pilot of niany years' expérience and excellent réputation) as 
cbief mate, and a full complément of officers and meu. The flrst cargo liad 
been delivered, and on tlie morning of Mardi 8, 1895, slie liad takeu in ber sec- 
ond cargo of 25.00() busliels, but did not leave port until midniglit, as it was 
snowing and stormy. Her course was set for Milwaukee at 12:30 a. m., and, it 
being tlie mate's watch, the master left the chief mate in charge, with instruc- 
tion to keep the vessel "north three-quarters west, or close along the sbore, 
and to haul her out when he thought it fit to go out in the lake a little further, 
using his own judgnient." The weather was cold and clear, and the wiud 
Southwest, off land, and of a velocity of about 12 ndles an hour, but no ice was 
eucountered to interfère. The mate says he kept her N. % AV. until abreast of 
Waukegan, and then due north, a course which would appear to bave beeu 
generally proper under the circumstanees of wind and weather, and, accordiug 
to the showing as marked out on the chait, would hâve cleared Racine Reet 
by about one mile if there were no déviation; but, from some cause, the steam- 
er had been taken too far to the westward, and at about 5:30, or a few minutes 
earlier, on the morning of March Dth, struck the southcast edge of tliis reef, 
and stranded, the vessel goiug at a speed of about 12 miles an hour, which 
had been kept up steadily througbout her course. The mate, lookout, and 
wbeelsman were ail at their stations, were mariners of expérience and good 
réputation, according to the testimony, and tlie only excuses which are offered 
for running upon tins well-known reef are (1) tliat the red ligbt covering the 
l'eef was not then visible; (2) that the action of wind and currents must bave 
carried the vessel imperceptibly landward; (3) that the cold weather caused a 
haze over the surface of the water, whicli gave deceptive appearance to the 
lights on shore, as two or three miles further distant than they were in fact. 
Ou the part of the libelants it is claimed (1) that there was a manifest dévia- 
tion of the compassés, which were ueither iiroperly tested, corrected, nor was 
tbe déviation allowed for in navigation; (2) that there was no proper watcb 
maintained, or tlie danger would bave been shown by the bearing of the flash 
light, which had been clearly visible for an hour and more. .lust north of the 
port of Racine, Wind Point juts out into Lake Michigan as a prominent land- 
mark of the west shore, and tbe government bas provided a ligbthouse there, 
which is described in the officiai publication as a "conical tower, 102 feet high," 
with a "coast ligbt. flashing white light, 30 second intervais, visible 8^4 miles, 
covering Racine Reef from watch-room window." Tbis reef upon which the 
steamer stranded is a well-known source of danger to navigation along the 
west shore of the lake, lies about four miles soutb and slightly eastward of 
Wind Point, and nearly opposite tbe harbor entrauce. It is about a mile long, 
and a half mile wide, and is about sixty-five miles from Chicago. The flrst 
effort to release the steamer was promptly taken in bringing from Milwaukee 
tbe wrecking tug Welcome, which made the attempt that same morning, aided 
by the tug Dixon, of Racine; but it was found that the Shores fiUed with water 
to sueh extent that she was liable to founder if puUed off. That metbod was 
tberefore abandoned. The Welcome was then sent to Milwaukee for a steam 
pump and lighter. On their arrivai a force of men was taken out. The dry 
wheat was shoveled upon the lighter from the fore hatch. The pump was 
placed in opération at the after hatch, taking out wheat with the water, and 
the vessel was released on the morning of March llth, but the pump was so far 
unable to control the inflow of water that she foundered just inside Racine 
harbor. Another lighter was procured to reçoive the outflow from the punips, 
and save such of tbe wheat as eould be thus held, and the steamer was takeu 
to a dock. A dlver was procured, and a Jacket adjusted, to euable tbe steamer 
to reach Milwaukee. Bulkbeads were put in to save wheat, but tbe libelants 
daim that there was négligence after the strandiug in failure to hâve steam 
pumps brought on tlie Welcome from Milwaukee at tbe outset; in failure to 
procure lighters immediately (eitber from Milwaukee, or in utillzing vessels 
then lying up tbe river, in the ice, at Racine), to take off the wheat which 
had not been reached by the water, and to save wheat taken out by the pump- 
ing; in gênerai inattention to save and care for the cargo, and neglecting to 
provide guards, whereby large quantities were stolen or carried off from the 
steamer and lighter in port; and, flnally, in refusing to deliver the remuant 
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ofthe cargo at Racine, causlng further Injury by retaining it in the vessel until 
arrivai at Milwaukee. Capt. Stàrke, claimant and owner of eleven-twelfths 
of the steamer, was on board, havlng talcen passage from Chicago, but had 
no part in her navigation. Upon the stranding, he promptly ordered out the 
yawl boat for Racine, and by téléphone summoned the wrecliing tug Welcome 
(of which he was part owner), and it arrived without delay. Capt. Starke was 
manager of the principal corporation at Mliwaukee engaged in wrecking, had 
great expérience in that line, and was active in aiding the opérations in ques- 
tion; but, after the arrivai of the wrecking outfit, Capt. Gillen, of Racine, had 
charge of the opérations, and bis ability and expérience for such purposes are 
unquestioned. 

Van Dyke, Van Dyke & Carter and J. G. Kichberg, for libel- 
ants. 

M. G. Krause, for claimants. 

SEAMAN, District Judge (after stating the case as above). The 
circumstances in this case and the peculiar questions involved hâve 
required the taking of a large amount of testimony, ail heard in 
open court, and I hâve attempted only an outline of the gênerai facts, 
and of the claims urged on behalf of the libelants, without aiming to 
summarize the évidence, which would unduly extend the opinion. 

Primarily, the rule of liability must be ascertained which goverus 
this contract of affreightment, — whether the provisions of section 3 
of the act of congress of February 13, 1893, entitled "An act relatin;; 
to navigation of vessels, bills of lading, and to certain obligations, 
duties and rights in connection with the carrlage of property" (27 
Stat. 445) are applicable thereto; and, if that section applies, to wliat 
extent does h affect liability under the state of facts hère shown. 
The act referred to, which is generally known as the "Harter Act," 
has received construction in several of the courts at the seaboard, 
including the circuit court of appeals for the Second circuit, but in 
référence only to carriage between foreign and domestic ports, and, 
as applied therein, to foreign as well as to dcmestic vessels, and no 
adjudication has been found whereby section 3 or any provision of 
this act was expressly held to govern the transportation contracts of 
domestic vessels between domestic ports. As hère presented, the 
question is therefore new, is important and far-reaching, affecting 
ail the great shipping interests upon inland waters, and becomes con- 
trolling under the view which I must take of the facts established 
by the testimony; and, for its considération, acknowledgment is due 
to counsel for valuable aid furnished by their research and argu- 
ments. Sections 1, 2, and 4 of the act refer solely to shipping "be- 
tween ports of the United States and foreign ports," and prohibit 
stipulations or covenants in bills of lading exempting the vessel 
owner from liability for négligence or faults in navigation or in the 
care of property carried, or from the exercise of due diligence to 
equip and make the vessel seaworthy, or to lessen the obligations of 
master or crew to care for the stowage and delivery of goods. Sec- 
tion 3 provides as follows: 

"If the owner of any vessel transporting merchandise or property to or rrom 
any port of the United States of America shall exercise due diligence to make 
the said vessel in ail respects seaworthy and properly manned, equipped, and 
supplied, neither the vessel, her owner or owners, agent or charterers, shall 
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become or be held responslble for damage or loss resulting from faults or 
errors in navigation or in the management of said vessel, nor sliall the vessel, 
her owner or owners, ciiarterers, agent, or master, be lield liable for losses 
arising from dangers of tlie sea or other navigable waters, acts of God, or 
Ijublic enemies, or the inhérent defect, quality, or vice of the thing carried, 
or from insufflciency of package, or seizure under légal process, or for loss re- 
sulting from any act or omission of the shipper or owner of the goods, his 
agent or représentative, or from saving or attempting to save life or property 
at sea, or for any déviation in rendering such service." 

In construing a statute, it is the duty of the courts to give eflect 
to the intention of the lawmaking power, and the intent must ârst 
be sought in the language of the act itself. "Where that which is 
directed to be done is within the sphère of législation, and the terms 
used clearly express the intent, ail reasoning derived from the sup- 
posed inconvenience, or even absurdity, of the resuit, is ont of place. 
It is not the province of the courts to supervise législation, and keep 
it within the bounds of propriety and common sensé." Suth. St. 
Const. 316. Section 3, above quoted, is clear and explicit in its 
gênerai application to "the owner of any vessel transporting mer- 
chandise or property to or from any port of the United States'" ; but 
it is contended by the libelants that because the other sections of 
the act (both preceding and following) which prohibit the issue of 
bills of lading containing certain exemptions from liability are con- 
iined to contracta of aft'reightment between domestic and foreign 
ports, and inasmuch as section 3 does not expressly name vessels en- 
gaged in trade between ports of the United States, it should be lim- 
ited by construction to the class of shipping mentioned in the other 
sections, namely, to vessels in trade with foreign ports, and of no 
effect upon the great shipping interests engaged in domestic com- 
merce. Neither the language hère employed nor the manifest pur- 
pose of the other provisions would permit such restriction to be 
placed upon this section by interpolation. For the control of pro- 
visions in contracts of affreightment which were exclusively domes- 
tic, there was no need of congressional enactment against exemptions 
from the common-law liability of carriers, because such inhibitions 
had become well established by adjudications, in the fédéral courts 
at least. Therefore, the sections relating to the bills of lading may 
be regarded as treating of contracts which were to such extent for- 
eign in their nature that they were either beyond the reach of thèse 
judicial rules or their applicability was left in doubt. Previous to this 
enactment the suprême court had held, in Liverpool & Gr.W.Steam Co. 
V. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469, that a bill of lading 
issued by an English steamship company in an American port to an 
American shipper for the carriage of goods thence to an English 
port, where freight was to be paid in English currency, was an Amer- 
ican contract, and governed by the American rule of law, which de- 
clared that stipulations therein undertaking to exempt the carrier 
from liability for the négligence of its servants were contrary to pub- 
lic policy and void, and that the English rule allowing such stipula- 
tions could not be invoked in their support; but the question was 
reserved from décision whether the stipulations would be saved by 
a provision in the contract that it should be governed by the law of 
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England. It appears from the reports and discussion in congress- 
upon the bill which gare rise to the act in question that urgent com- 
plaints came from shippers to and from foreigu ports of constant 
évasions of the rule as thus pronounced, by the insertion in bills of 
lading of a clause declaring it an English contract, and subject only 
to the liabilities imposed by English law. Thèse sections respecting 
the terms of contracts for foreign affreightment were manifestly de- 
signed to prevent the évasions whereby those engaged in foreigu 
trade took to themselves immunities which were prohibited to tlie 
great class of American vessels confined to domestic trade. That 
purpose is entirely compatible with the further purpose found in 
section 3, to relieve ail vessels, whether in foreign or domestic trade, 
from certain of the liabilities which had theretofore attached as in- 
su rers of safe delivery, and to establish for ail carriers by vessel the 
same measure of duty and responsibility. It concèdes relief to the 
vessels in foreign trade, as compensation for taking away any right 
they might otherwise hâve to limit their liability by contract, and 
extends the same benefit to the domestic vessels wliich were previ- 
ously held to their common-law liabilities. 

This view is supported by the opinions of the circuit court of ai)- 
peals for the Second circuit, construing this act in The Silvia, 15 
C. C. A. 362, G8 Fed. 230, and The Carib Prince, 15 C. 0. A. 385, 
68 Fed. 254; also, in The Viola, 59 Fed. 634, 60 Ped. 296; Tlie Berk- 
shire, 59 Fed. 1007; The Silvia, 64 Fed. 607; The Etona, Id. 880; 
and in later cases in district courts. And in the history of the' 
growth of the act in its course through congress, as found in 24 
Cong. Rec. 147, 148, 171, 172, 1180, 1291, there is clear exposition of 
this intention in the amendments which were flnally adopted. As in- 
troduced and adopted in thehouse,thetitleof the bill was as "relatiug 
to contracts of common carriers," etc. Its provisions applied to com- 
mon carriers by land and water, but with référence only to shipments 
to or from foreign ports ; and its section 3 related only to foreign ship- 
ments, and was not so libéral in limitations as it now appears. The 
report upon it by the house committee on Interstate and foreign com- 
merce (page 148), and the remarks of members, show the understand- 
ing that its efïect at that stage was only upon vessels engaged in 
foreign trade. In calling it up, the statemeut was made that it did 
not "in any manner concern or touch inland or coastwise commerce" 
(page 148), and its reputed author remarked, in advocating passage 
by the house, that it "does not affect one one-hundredth of 1 per 
cent, of American shipping," but would reach the foreign vessels 
which were then enjoying monopoly of the foreign trade (page 172). 
The transformation came when the bill reached the senate, where 
section 3 was amended by striking out ail référence to foreign ports 
or trade, and applying its provisions to "the owner of any vessel 
transporting merchandise or property to or from any port of the 
United States"; and thereupon the new title was given to the act 
as a whole. From the debate in the house, after its return there, 
it appears that thèse amendments were the resuit of appeals from 
vessel owners generally for relief in some measure from the respon- 
sibilities imposed upon them as carriers; that they were agreed upon 
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in conférences between the committees of both houses; and that it 
was the final understanding the act would operate generally to limit 
this liability for ail American vessel owners. Pages 1180, 1291. 
It is net for the courts to inquire whether the full extent and effect 
of this change was then in the législative mind, or whether it was 
wisely or justly adopted, but the duty is imposed to ascertain the 
meaning of the language employed in the enactment, and to enforce 
the purpose thus expressed if within the powers of législation. 

The contention on the part of the libelants that the statute in 
question should be strictly construed, under the rule pronounced in 
the récent case of The Main v. Williams, 152 U. S. 122, 132, 14 Sup. 
Ot. 48G, respecting the limited liability act (section 4283, Rev. St.), 
and that the libéral construction sanctioned in Moore v. Transpor- 
tation Go., 24 How. 1, 39, and the Une of subséquent décisions, should 
not be held, does not seem to me material in view of the historj' of 
this législation and the explicit language employed. In strict con- 
struction, "effect is to be given to the plain meaning of the language," 
and it is only "where the effect is reasonably open to question" that 
strictness is to be applied. Suth. St. Const. § 350. I find no room 
for doubt of the clear import of the terms of section 3 as applicable 
to ail contracts of affreightment on American waters, and that thèse 
provisions are entirely consistent with those specially made in the 
other sections for the foreign trade, and that section 3 governs this 
eontract for transportation of wheat on Lake Michigan f rom Chicago 
to Milwaukee. 

The further objection urged at the bar against this construction 
is not deemed tenable, namely: That it would thereby afïect the 
great class of contracts of aflfreightment between ports of the same 
state, as well as those which were of Interstate character, and would 
therefore constitute an exercise of power beyond the régulation of 
"commerce with foreign nations, and among the several states, and 
with the Indian tribes," granted by the constitution (article 1, § 8); 
that it thus interfères with législation in many of the states respect- 
ing the liability of carriers within their jurisdiction, and is uncon- 
stitutional. The cases of The Fashion, 21 How. 244, The Goliah, 
Id. 248, and Trade-Mark Cases, 100 U. S. 82, are cited in support 
of this proposition. Whether the enactment could stand so far as 
concerns the instant case upon the fact that this eontract was for 
transportation between Chicago and Milwaukee, and was therefore 
distinctly of Interstate commerce, does not require détermination 
(vide In re Garnett, 141 U. S. 1, 12, 11 Sup. Ct 840), for the reason 
that the later décisions of the suprême court hâve established the 
doctrine that the powers of congress in this regard rested on broader 
wround than seems to hâve been recognized in the cases cited in 21 
How.; holding, in elïect, that the navigable waters of the United 
States are national highways, and subject to the national jurisdic- 
tion; that navigation upon such waters is necessarily national in 
character, and ail vessels engaged therein, and ail their rights and 
liabilities are subject to national législation, without regard to the 
nature of the trade, whether from port to port within one state, or 
between the ports of diiïerent states; that an enactment in respect 
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thereof by congress "becomes a part of the maritime law ot this 
country, and therefore it is co-extensive, in its opération, with the 
whole territorial domain of that law. Norwich Co. v. Wright, 13 
Wall. 104, 127; The Lottawanna, 21 Wall. 558, 577; The Scotland, 
105 V. S. 24, 29, 31; Providence & N. Y. S. S. Co. v. Hill Manuf'g 
Co., 109 U. S. 578, 593, 3 Sup. Ct. 379, C17." Butler v. Steamship 
Co., 130 U. S. 527, 555, 9 Sup. Ct. 612. The opinion of the court by 
Mr. Justice Bradley in Ke Garnett, 141 U. S. 1, 12, 11 Sup. Ct. 840, 
remarks, in référence to the kindred limited liability act of 1851, 
that "it is unnecessary to invoke the power given to congress to reg- 
ulate commerce with foreign nations, and among the several states, 
in order to pass the law in question." Under thèse authorities and 
the further cases of The Daniel Bail, 10 Wall. 557, and Lord v. 
Steamship Co., 102 U. S. 541, afflrining 4 Sawy. 292, Fed. Cas. No. 
8,506, which are directly applicable, this législation is clearly within 
the national purview. 

Regarding this statute as operative, a further question of the 
measure of liability which would otherwise attach for the spécial 
shipments contemplated by this contract does not require considér- 
ation, namely, whether the respondent became an insurer of safe 
delivery, either in the character of common carrier or as incurring 
kindred obligation (vide The Commander in Chief, 1 Wall. 43, and 
The Lady Pike, 21 Wall. 1), or whether it was bound only, as bailee 
for hire, to the use of ordinary care and skill (vide Sumner v. Cas- 
well, 20 Fed. 249; The Dan, 40 Fed. 691; and, in England, in Xugent 
V. Smith, 1 C. P. Div. 423, 17 Eng. R. 330). 

The inquiries established by this statute to relieve the carrier froin 
liability for loss or damage of cargo in transportation for the pur- 
poses of the présent case are thèse: (1) Whether the owners show 
that they exercised due diligence to make the vessel seaworthy, and 
properly manned, equipped, and supplied; (2) if the loss arose through 
fault, whether it was fault or error in navigation, or in the man- 
agement of the vessel. It remains to ascertain from the évidence 
the answer to thèse questions, and, further, (3) whether the re- 
spondent was négligent in respect to the saving and care of the cargo 
after the stranding. The conclusions of fact I hâve reached upon 
thèse inquiries will be briefly stated. 

1. In fitting out and manning the steamer for performance of the 
contract, I tind that every provision appears to hâve been made, 
and every précaution taken, which good seamanship would dic- 
tate for this service. The only suggestions against the seaworthi- 
ness in fact are that her compassés were defective; that the 
mate who was navigating the steamer and the men on his watch 
were either grossly incompétent, or the mate had been overworked, 
or was under the influence of liquor, and neglected to take the nec- 
essary observations. There were two compassés, and ail of the 
direct testimony tends to show their substantial accuracy. Slight 
déviation is rather the ruie than the exception, arising from causes 
which exist locally about the vessel, and which cannot be exactly 
deflned. It is for this reason that two or more compassés are em- 
ployed. Constant watcnfulness is necessary to note déviations. 
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Allowance must be made in a course until adjustment can be had, 
and, after adjustment, neither certainty nor constancy is assured. 
The circum stances which are charged hère as proving substantial 
error in tke compassés are, in my judgment, insufflcient, and not 
borne ont by the course actually made. Capt. Davis, produced on 
bebalf of tlie libelants, testifles that déviation of an eiglith of a point 
(not unusual) would deflect tlie compass course about three miles 
in the distance shown hère, wliile the actual detlectioii in this course 
is apparently about one mile. Assuming that this slight déviation 
existed, it cannot be regarded as ground to condemn the vessel as 
nnseaworthy, especially in the absence of any showing of its cou- 
tinuance for suffleient time to require notice. The sélection of this 
mate, and intrusting to him the navigation of the steamer on his 
watcla, were fully warranted by his excellent réputation, long ex- 
périence as master, and acquaintance with the course taken. In 
fact, ail the men appear to hâve been peculiarly well qualified, owing 
to the opportunity afîorded for their sélection for the spécial service 
before the regular opening of navigation. The suggestion tliat the 
mate was overworked or under the influence of liquor is unsu^tported 
by testimony, and is not entertained. So far as appears in this rec- 
ord, the vessel was seaworthy in fact up to the time of disaster. 

2. There is nothing in the state of the weather or the sea which clear- 
ly accounts for the stranding, and the only cause which I find fairly 
presumable from the évidence is this: That the mate, in the ab- 
sence of necessity therefor, placed too much reliante upon the ac- 
curacy of her compass course, and upon a showing of the red light 
bearing on the reef for warning of its proximity; that he either 
failed to take and keep accurate observations of the Wind Point 
flash light, or miscalculated its bearings, when it would hâve fur- 
nished clear and timely warning of the danger of his position had 
its bearings been noted. This well-known flash light was in clear- 
view for an hour and more, and I am constrained to hold that there 
was fault in neglecting this warning, and in presuming upon entire 
accuracy of compass or course, deceî)tive appearances of distances, 
or upon the absence of the red light at that hour in the morning when 
there was, at least, some daylight to dim its appearance. lîut this 
was clearly a fault or error in navigation, and not chargeable against 
the claimants, under this application of the act of congress. 

3. After the stranding, tlie efforts for saving vessel and cargo 
were adopted with promptness, were carried out with skill, and were 
successful, except as to a considérable portion of the cargo. In the 
light of the events, it is possible, and may be probable, tliat, by 
earlier resort to pumping and use of extemporized lightei's, a larger 
saving of wheat could hâve been effected, although there is room 
for some doubt of thèse possibilities under the testimony as to wind, 
sea, and ice. But, as stated in The Nevada, 106 U. S. 154, 1 Sup. 
Ot. 234, "the event is always a great teacher," and thèse "possibilities 
are not the criteria by which they can be judged." The only mat- 
ter in which it appears to me there was failure by the respondent 
to exercise the care for the cargo whicli was demandcd under the 
circumstances as they appeared at the time was in the refusai to 
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deliver the wheat when demanded at Racine. Aside from this, I 
flnd no reasonable ground for çomplaint, and the question of liability 
for such refusai is left open for further hearing. 

There can be no recovery for the causes set forth in the libel, un- 
less it be for damages above mentioned, and for such allowance in 
gênerai average as may be just. 

NOTE. On March 2, 1896, the suprême court rendered décision in the case 
of The Delaware, 16 Sup. Ct. 516, In whloh construction of the Harter act was 
involved. The opinion is by Mr. Justice Brown, and I regret that it arrlved 
too late for référence in the foregoing opinion, espeeially for its concise and 
instructive récital of the history and purposes of the enactment. The pro- 
visions of section 3 are held net applicable to liabilities arising out of collision 
with another vessel. It is stated as entirely clear "that the -whole object of the 
act is to modlfy the relations prevlously existing between the vessel and the 
cargo"; that the gênerai words of the third section, "detached from the 
context, and broadly construed as a separate provision, would be susceptible 
of the meaning claimed, but when read in connection with the other sections, 
and with the remainder of section 3, they show conclusively that the liability 
of a vessel to other vessels with which it may come In contact was not in- 
tended to be aft'ected." This interprétation is entirely in accord with the prioi' 
rulings in the Second circuit. It does not détermine or directly touch upon the 
question involved in the case of The E. A, Shores, Jr.; and, while it clearly dé- 
nies a broad construction of the literal terms of the section, the décision, as a 
whole, supports the view taken in the above opinion,— that the act modifies the 
relations theretofore existing between the vessel and the cargo, and affects ail 
contracts of afCreightment therein, without reaching other existing liabilities 
of vessel owners. 
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GBRMAN-AMBRIOAN BANK OF BUFFALO v. THE UNADILLA. 

(District Court, N. D. Illinois. March 16, 189C.) 

Maritime Liens— Lien Cbeated by State Statuts- Peioritibs. 

The holder of a lien on a vessel created by state statute, and not en- 
forceable by admiralty process, is entitled to share in the proceeds of a 
vessel sold to enforce maritime liens only after the maritime liens hâve 
been paid. 

In Admiralty. Pétition by the German-Americau Bank of Buf- 
falo against the remuants and surplus of the proceeds of the sale 
of the steamer Unadilla. 

Brown & Cook and D. L. Cruice, for petitioner. 
Schuyler & Kremer, for respondent. 

GROSSCUP, District Judge. The Unadilla was sold at the in- 
stance of a lienholder, and its proceeds are now in the registry of 
this court. The German-American Bank appears as an intervening 
petitioner. The home port of the Unadilla was Tonawanda, near 
Buflalo, in the state of New York. The petitioning bank is situated 
in Buffalo. The petitioner's claim arises from advances made by 
the petitioner to the owner of the Unadilla at Buffalo for prospective 
supplies to and repairs upon the Unadilla. The advances were made 
in reliance upon an understanding between the owner and the bank 
that there should be a lien upon the vessel for the amount thereof. 
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The statutes of New York provide for a lien for "advances made 
for the purpose of procuring necessaries for such ship or vessel." 
Admiralty Raie 12 provides a lien to material men "for supplies or 
repairs, or for necessaries." This, plainly, does not extend to the 
petitioner's case. The bank was in no sensé a material man. Rule 
17 provides a lien on account of maritime hypothecation for sup- 
plies, repairs, or other necessaries in a f oreign port. The case of the 
petitioner does not fall under this rule. There is no other rule in 
admiralty except the forty-third, hereafter referred to, which even 
remotely touches the petitioner's case. 

The question, then, arises whether, having a lien by virtue of the 
New York statute, for the enforcement of which, however, by a 
proceeding in rem, no provision is made by the admiralty rules, the 
petitioner is entitled to share in the proceeds in the registry, and, 
if so, in what order. I hâve examined with as much care as my 
time would permit the line of fédéral décisions from which light 
upon this question might be obtained, and, without attempting to 
summarize the principles therein separately developed, will state 
only the conclusions to which tliey hâve brought me. Thèse con- 
clusions seem to me to be especially apparent in the cases of The 
Lottawanna, 21 Wall. 558. The General Smith, 4 Wheat. 438, and 
The J. E. Eumbell, 148 U. S. 1, 13 Sup. Ct. 498. 

Maritime law is entirely distinct from the municipal law of the 
land. It is, and always has been, a separate and distinctive juris- 
prudence. But, though relating to the sea, and radically différent, 
in some respects, from the conceptions of municipal law, it has al- 
ways been an attribute of some sovereignty, and enforced in the 
courts of such sovereignty. The constitution of the United States 
transferred this jurisprudence from the sovereignty of the states to 
that of the nation. The maritime law proper flnds its expression 
now only in the national will. The states can add nothing to it, 
nor take anything from it; and, in the field of strictly maritime law, 
state législation is ineffectuai except as such législation may be 
adopted by the national will. 

On maritime subjects the national will flnds its expression tlirough 
the national courts. But, though the states surrendered maritime 
jurisdictiou to the nation, they still hâve within their own political 
divisions power to legislate respecting water craft and contracta and 
conduct relating thereto. Such législation, however, does not ex pro- 
prio vigore become maritime law. Unless adopted by the nation, 
it remains outside the domain of maritime law. Liens, whether 
arising under maritime law, or under other compétent législation, 
are rules of property. But liens are not necessarily alike in point of 
priority or effect. Maritime liens proper are such as the maritime 
law has recognized as needful to the affairs of the sea. Their pri- 
mary object, generally, is to give wings and legs to the sliips. They 
constitute the first debt a ship owes, the debt arising from the ne- 
cessity of self-existence. But the maritime law proper is not non- 
expansible. Transitions of time and circumstance bring forward 
considérations favor/ible to new classes of liens that did not exist 
before. Thèse may be introduced primarily into the body of mar- 
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itime law by the national will, or adopted by the same power from 
the législation of the state. Such new classes of liens, thus created 
or adopted, become a part of the maritime law, or of the law in the 
nature of maritime law. The class of liens not thus adopted, how- 
ever, by the national will, hâve the force and effect only of state 
législation. They are not a part of the body of maritime liens. 
Whether a lien is maritime, therefore, or of a maritime nature, so 
as to be enforced as such, dépends not upon the législation of the 
state, but upon whether such législation has been adopted by the 
national will. But how shall it be ascertained whether state liens, 
otherwise alien to the maritime law, hâve been adopted into the 
class to which the remédies of the maritime law are extended? 
Plainly, only by the décisions of the United States suprême court 
and its rules of procédure. It is in that tribunal that the expres- 
sion of the national will is to be found, and it is presumable that, 
for every lien newly adopted into the maritime class, the court will 
provide a process. The absence of process to give effect to a lien 
other than strictly maritime liens, clearly manifests the will of the 
court that such lien is not adopted into the national maritime juris- 
prudence. For the daim of the petitioner no process is provided, 
and there is therefore no authority for extending to him the rights 
of a maritime lienholder. But under the state law, and as against 
the owner of the vessel, the petitioner has a right superior to that 
of the owner to the proceeds of the vessel. The absence of rules of 
the suprême court covering his lien only excludes him from the class 
of maritime lien holders proper and those which hâve been adopted 
as such. His rights, under the laws of New York, remain intact. 
His interest, as against the owner, in the proceeds in the registry, is 
protected by the forty-third rule in admiralty. 

A decree may be entered allowing petitioner the payment of his 
claim after the discharge of the claims of the lienholders proper. 



THE DUNBRITTON.i 

DARRAGH et al. v. THE DUNBRITTON. OROOKS et al. v. SAME. 
KNUDSON et al. v. SAME. 

(Circuit Court of Appeals. Second Circuit. Mardi 3, 1896.) 

1. SiiippiNG— Damage to Cakgo. 

In a suit to recover tlie amount of damage found by appraisers to hâve 
been done to certain bags of nux vomica and turmeric, by reason of 
stains upon tlie paclcages from oil cargo, it was sliown at tlie trial tliat 
the goods were sold by the consignées for the full market priée of sound 
goods, and that the purchasers never made any objection to them or 
claimed any allowance for damage. Helct that, as they sustained no loss, 
the ship was not liable. 

2. Same — Pbbils of the Sbab — Cabrying Away of Vbntilatobs — Admission 

DP Watbr. 

Damage by sea water entering the ventilator holes, after the ventilators 
had been carried away by a heavy sea which came aboard in a gale ofC the 
Cape of Good Hope, smashing one of the lifeboats, and breaking frames 

1 Rehearing denied March 17, 1890, 
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and stanchions, heU to be the resuit of a péril of the seas, for which the 
ship was not liable, where it appeared that the flrmness of the ventilators 
had been thoroughly tested by shakmg, and by examination of the flanges 
and the screws and bolts securing them to the deck, although the screws 
and bolts were not taken ont for inspection. 61 Fed. 764, affirmed. The 
Edwin I. Morrison, 14 Sup. Ct. S23, 153 U. S. 199, distinguished. 

3. Same— Charactek op Proop. 

Where the ship bas shown a sea péril which left water aboard that might 
rcasonably be expected to cause the damage found to exist, it will be pre- 
sumed to hâve produced it, if there is satisfactory proof that any or ail 
other suggested causes did not produce it. 61 Fed. 764, afflrmed. 

4. Samb— Damage bt Oit.. 

Damage done by Ceylon cocoanut oil, which, though properly stowed, es- 
caped by natural and usual leakage into the hold, and was afterwards 
carrled up into contact with the cargo by water that entered the ship in 
conséquence of a sea péril, held to be the resuit of a sea péril for which the 
ship was not liable. 61 Ped. 764, affirmed. 

5. Samb — Pkopbr Stowage— Oeyi.om Oil. 

Although Ceylon cocoanut oil, partly by reason of Its inhérent qualitles 
and partly because of bad cooperage, always leaks greatly from the casks, 
yet held, on the prépondérance of évidence, that it is not improper stowage 
to place it in the between-decks, over dry cargo in the hold, provlded the 
decks are permanently laid, in thorough order, well caulked and tight, and 
provided with sufflcient scuppers for the escape of leaking oil. 61 Fed. 
764, affirmed. 

6. Sa ME. 

Where oil is stowed In the between-decks, near an open hatch, beneath 
which dry cargo Is placed, and is found to be damaged at the end of the 
voyage, the burden is on the vessel to show, not merely that the damage 
could hâve been caused by a sea péril, but that it could not hâve been 
caused otherwise. 

7. Samb— "Brokbn Stowage." 

When packages susceptible to damage from oil are taken as "broken 
stowage," the ship is not entitled to use them as dunnage for casks of oil 
which are known to be so liable to leak as those which corne from Ceylon, 
or to stow them in immédiate physical contact with such casks, where it 
is almost inévitable that they will be soaked with oil before the end o£ the 
voyage. 

8. Samb — Presumptions — " Oil Dholls. " 

There being a cheap variety of coir yarn coming from Colombo, Cochln, 
and AUeppy, in the shape of dholls, which are known as "oil dholls," be- 
cause not susceptible to damage by oil, held that, when dholls of coir are 
receipted for by the ship as "oil broken stowage," it may be assumed. In 
the absence of évidence to the contrary, that they are of that cheap kind, 
and may, aceording to the custom of the trade, be stowed with oil casks. 

Thèse are appeals from decrees of the district court, Southern 
district of Xew York, dismissing libels in rem, flled to recover from 
the ship Dunbritton for damages to cargo sustained on a voyage 
from Colombo, CocMn, and Alleppy to New Yorli. The three cases 
were tried together, and tlie évidence is voluminous. The word 
"libelants" is used hereafter in this opinion, sometimes as referring 
to the libelants in some one of the suits, sometimes collectively to 
the libelants in ail three suits, as the context may indicate. The 
decrees of the district court were entered April 25, 1894. See 61 
Fed. 764. 

Grec. A. Black, for appellants. 
Wm. D. Gutherie, for appellees. 

Befqre WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

v.73F.no.2— 23 
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LACOMBE, Circuit Jiidge. The Dunbritton was built in 1874 or 
1875. She is an iron vessel, with two decks, both wood, and three 
hatches in each deck. Slie is 237 feet long, 38 feet beam, 22 feet 
deep; 1,471 tons net, and 2,100 tons gross. On her deck she had 
two ventilators, one abaft the foremast, the other 6 feet aft of the 
mainmast. Thèse ventilators were 5 feet high. Each was made 
up of three parts, — the flange, the funnel, and the cowl. The flange 
was a cast-iron ring inserted vertically downward into the deck the 
thickness of the plank, with a 3-inch horizontal rim projecting around 
it level with the surface of the deck, and screwed fast thereto with 
6 screws and 6 bolts, inserted through holes either drilled or cast in 
the rim. This flange extended vertically above the deck some 6 or 
8 inches, and was about 15 inches interior diameter. The funnel 
of the ventilator was made of galvanized sheet iron, and was screwed 
on the flange. It was provided on top with a cowl or hood, with a 
bell-mouth. The forward ventilator opened into the between-decks, 
but there was no opening below it from the between-decks into the 
lower hold. The main ventilator opened into the between-decks, 
and directly below it was an opening in the between-decks, 18 inches 
square, by which access was had to the water tanks in the lower 
hold. Around this opening was a shaft of open slat work 4 feet 
square, extending up to the main declv. This shaft was used as a 
means of access to the water tanks and pump well. To descend the 
shaft, it was, of course, necessary to remove the funnel of the 
ventilator. 

On January 6, 1892, the Dunbritton was chartered by Darragh, 
Smail & Co., of Alleppy (the East Indian house of the libelants in the 
flrst suit), by a charter party which required her to proceed to 
Colombo and the Malabar coast, there to load "from charterers or 
their agents a full and complète cai'go, consisting of lawful mar- 
chandise, including cocoanut oil," and thence to proceed to New- 
York. She began loading at Colombo on March 3, 1892, took some 
cargo aboard at Cocliin, and, having completed loading at Alleppy, 
sailed for New York on May llth. Speaking generally, her cargo 
was stowed as foUows: In the lower hold, fore and aft, plumbago, 
with dholls of coir; in the rest of the hold, cocoanut oil, with dholls, 
and upon the oil baies of flber, ballots, and mats, and some bags of 
nux vomica; in the between-decks, a few barrels of plumbago aft 
against the bulkhead of the lazarette ; in front of them, and extend- 
ing forward to the after hatch, some 40 or 50 casks of cocoanut oil, 
with bags of turmeric on top of them; and from thence forward 
rolls of matting, baies of fl^ber, coir yarn, mats, some tea, et cetera. 
The vessel arrived in New York October 19th, Discharge of cargo 
commenced October 24th, and was completed November 28th. Up- 
on discharge, portions of the cargo below were found in the condi- 
tion hereinafter set forth: (a) There were taken out of the lower 
hold about 186 casks of oil (i. e. cocoanut oil, which will hereinafter 
be referred to as "oil" simply), consigned to Darragh & Smail. Thèse 
were shipped at Cochin, and stowed in the lower hold, four or ûve 
tiers deep. Cochin oil, as a rule, is better coopered than Colombo 
oil, and is a superior article. It suffers much less from leakage. 
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This Cochin oil was found in good condition, and no claim bas been 
made for any damage to it. (b) To the libelants Crooks & Co. was con- 
signed the oil taken aboard at Colombo. ïhe évidence shows that 
the oil was properly dunnaged. None of it had shifted, but there was 
an exceedingly heavy loss by leakage. Crooks & Co. made claim 
for this upon the Thames & Mersey Insurance Company, which had 
underwritten their oil, and collected |3,671.06. Whether the Com- 
pany paid this claim because it thought the loss had resulted from 
sea périls, or because the policy covered leakage in excess of some 
named average, does not appear and is immaterial. No claim for 
damage to this oil was made against the ship. (c) The nux vomica 
and the turmeric consigned to Darragh & Smail appeared to be some- 
what damaged by oil, and thèse libelants claimed to recover theref or 
such sums as the appraisers estimated the damage to amount to. 
Near the close of the trial, however, claimant's counsel elicited from 
one of the libelants' firm the fact that both the turmeric and the nux 
vomica were sold for the fuU market price of sound goods, despite 
the oil stains on the packages; that the purchasers never made any 
objection to them, nor claimed any allowance for damage; and that 
his lirm really lost nothing on either. Further discussion as to the 
turmeric and the nux vomica is unnecessary. Since Darragh & 
Smail sustained no loss, there is no loss to be made good to them, 
either by ship or underwriter. (d) ïhe plumbago, wliich consisted 
of 924 barrels of Knudson's and 435 of Crooks' (1,359 altogether), was 
stowed, without any séparation by marks, fore and aft in the lower 
hold, except the 15 or 20 barrels in the between-decks next to the 
lazarette. Of thèse there were found to be 718 barrels damaged 
by oil, of which 386 belonged to Knudson, and 332 to Crooks, and 
thèse libelants seek to recover therefor. (e) A part of the baies 
of yarn, cocoa mats, and matting consigned to Darragh & Smail was 
found to be damaged by sea water. ïhe amount of loss thereby 
was claimed from the Delaware Insurance Company, and haa been 
adjusted. No claim therefor is made against the ship. (f) It ap- 
peared that other parts of Darragh & Smail's consignment, consisting 
of mats, matting, baies of coir yarn, baies and ballots (a ballot is a 
little baie) of coir flber, were damaged by oil. Claim for loss is made 
in the libel. (g) Darragh & Smail had on board of the ship 16,721 
dholls of coir. A "dholl" is a round skein of yarn, wound together 
and tied up, about 30 inches long and 5 in diameter, thick at one 
end and narrow at the other. Of thèse, about 9,000 were found to 
be damaged by oil, and claim for loss thereon is made in the libel. 
Two théories are advanced to account for the damage to the plum- 
bago. For the ship it is contended that during a severe storm a 
heavy sea carried away the ventilators ; that the apertures thus left 
in the deck remained open for a considérable time, while seas were 
constantly breaking over the deck; that, in conséquence, great 
quantifies of water got into the ship, flrst into the between-decks, 
and thence into the lower hold, in part by the ventilator shaft, in 
part by the hatches, and principally by the scuppers ; that there had 
been much leakage from the Colombo oil, due to inhérent vice in the 
oil and packages, and, as the pumps sucked at 3| inches, there was 
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considérable cil already in the bottom of thé ship when tlie irruption 
of water came through the ventilators, and that much additional 
cil leaked ont into the hold befare the ship was cleared of this water; 
that after discerning that the ventilators were carried away, and 
covering up the apertures, it was found that there were 3 feet of 
water in the well; that in two days this was reduced to 5^ inches, 
but so much water was distributed through the cargo, whence it 
drained gradually into the bottom of the hold, that it was two weeks 
and more before the ship was freed from it; that the large quantity 
of water shipped during the storm rose above the level of the ceiling, 
bearing the oil on its surface; and that, during the rolling and 
tossing conséquent upon the conditions of wind and sea, the oil was 
thus washed up onto the cargo stowed in the bottom and wings of the 
ship. It is the theory of libelants that the oil leaked through the 
deck of the between-decks, aft of the after hatch, where 40 or 50 
barrels of the oil were stowed, onto the plumbago in the after lower 
hold. 

ïhe ship having delivered the plumbago in bad order, it is for her 
to show that the damage was the resuit of a sea péril. It is necessary, 
therefore, to examine more carefully the évidence upon which she re- 
lies to establish this proposition. The flrst part of the voyage was 
prospérons, but in the latter pai't of June the ship ran into heavy 
weather and storm s. Iron ships rarely leak, and dm'ing this period 
the pumps, although regularly attended to, seem to hâve dis- 
closed the présence neither of water nor of oil in the hold. As be- 
fore stated, the pumps sucked at 3| inches; and in view of the super- 
abundant and uucontradicted testimony that Ceylon oil packages 
are peculiarly susceptible to leakage, and of the further fact that 
during the bad weather prier to July lOth the ship was a good deal 
knocked about, it is reasonable to assume that there was considér- 
able oil in the bottom, although not enough to be reached by the 
pumps. July lOth opened with the wind gradually increasing and 
a heavy southwest swell. In the afternoon it was blowing a fresh 
gale, with a very high confused sea running. About 7 p. m. (it was 
dark at the time, which was winter off the Cape of Good Hope), a 
very heavy sea came aboard. It carried away the starboard lifeboat, 
and also the port one, smashing the latter in the port rigging. ïhe 
donkey-room and galley-room doors were torn otî. The pigsty and 
the steam winch cover, a large teak-wood box, were carried away. 
The sea, as the mate testifled, also "broke three frames, one inside 
the fo'castle, and two outside, and two stanchions also, the bulwark 
stanchions. Also, the rail and the bulwark was eut about six feet 
just by the sea, and also the bulwark plate it stove in; also, the top» 
gallant rail and the pin rail." The chief surveyor for Lloyds Eegis- 
ter, who examined the ship upon arrivai at New York, testified that 
there was damage "mainly on the starboard side of the forecastle, 
the after end of the forecastle, where the plates were bent inward, 
and three frames broken. The after end of the forecastle or wing 
was completely carried away, excepting just a pièce on the deck. 
There were damages also to the main rail, and there were iron 
stanchions broken. There was a lifeboat smashed or badly broken, 
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and second boat injured." He added that "this breaking of f rames 
on an iron sliijj is very unusual and excessive damage for an iron 
ship to suffer. Hâve never seen more than two or three similar 
cases since I bave been a surveyor, and that is a good uiany years 
now." The same sea tore away the funnel and cowl of the forward 
ventilator from the flange, and carried away the main ventilator, 
Hange, bolts, and ail. In conséquence, two apertures, 13 inches in 
diameter, were left open in the deck, over which repeated seas, 
though none so heavy as the first, were breaking; and, by reason of 
the darkness, no one perceived that the ventilators had been carried 
away, for a period of time variously estimated at from three-quarters 
of an hour to an hour and a half. When the IoskS of the ventilators 
was disco^'ered, the holes were covered temporarily with canvas and 
battens. Subsequently, the forward ventilator was replaced on its 
tiange, and the flange of the main ventilator again bolted in place. 
The mate who saw the carpenter sound the pumps next morning 
testifled that they found 3 feet of vvater in her. No entry to this 
effect appears in the log; the mate who kept it explaining that, for 
some days after the damage was done, he was so busy repairing the 
ship that he wrote nothing in the log at ail. By July 12th the 
warer was reduced to 5^ inches, but it was nearly two weeks before it 
was ail out, presumably by reason of graduai drainage out of satu- 
ra ted cargo. When they pumped after July lOth, oil for the first 
time came from the pumps, and thereafter in considérable quantifies. 
That large quantifies of water poured down througli the ventilator 
holes is proved by other witnesses from the ship, and that this is just 
what would happen under the circumstances is surely self-evident. 

Necessarily, the narrative of thèse events of July lOth comes from 
the mouths of the officers and crew, and from them al one; and it is 
proper that, in weighing ail such évidence, a court should bave due 
regard to the bias which may be supposed to operate on the minds 
of men whose carefulness and fidelity to duty are issues in the case. 
But it does not follow that they are to be held perjured whenever 
some of their statements of fact run counter to the claim of a libelant. 
A careful study and comparisou of the ship's évidence as to the 
storm and its results has satislied us that, in ail substantial particu- 
lars, the narrative above given is accurate. There is nothing marvel- 
ous about it. Ships hâve in the past suffered like ill usage from 
wind and sea, and other ships will undoubtedly hâve similar ex- 
périences in the future. Moreover, the évidences of damage which 
were found to exist when the Dunbritton finally reached port conflrm 
the story of those who sailed in her. 

The regular periodical survey of the Dunbritton was held in Au- 
gust, 1891, and she was classed Al at Lloyds. At about the same 
time, Capt. Auld, the "overlooker" for claimants, also made a spécial 
examination, preliminary to her purchase by claimants. He testi- 
fies that he examined carefully around the ventilators, for fear of 
any rot being about them. The screws or bolts were not removed. 
He found the ventilators in first-class order, with regard to sound- 
ness and repair. The ship's carpenter testifled that the ventilators 
prior to July lOth were in perfect order; that he had to overhaul 
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them every Saturday, and see that everything was right, and that 
nothing was leaking; that he foùnd them in sound and good repair 
every time he examined them; that at Alleppy, before the cargo was 
finished, in the course of his examination, he took them off the collars 
or flauges, and went below when the deeks were washed down, to 
see that the screws and bolts were tight. Then he put the elevator 
on, serewed it to the collar, and shook it to test its firmness. He 
did not unscrew the flange from the deck. A seaman testifled that, 
when he went down to the fresh-water tanks, he had to lift the main 
ventilator off, and put it on, and was also engaged scraping, clean- 
ing, and painting it; that he saw it two or three times a week, and it 
was ail right np to July lOth. Similar testimony was given by 
another of the crew. One of the partners in the ânn of shipwrights 
who furnished a new flange for the main ventilator when the ship 
was repaired in New York testifled that he saw the old flange before 
removal, and afterwards the place on deck from which it had been 
removed. No one asked him as to the condition of the wood, but the 
new flange seems to hâve been put in the old place. 

We are clearly of the opinion that the carrying away of the venti- 
lator, and the conséquent taking in of water, was a sea péril, for the 
results of which the ship is not responsible. The case of The Edwin 
I. Morrison, 153 U. S. 199, 14 8up. Ct. 823, is relied upon as control- 
ling to a différent conclusion. It is, however, clearly distinguishable 
from the case at bar. The mishap to the Morrison was the loss of a 
plate and cap covering the oriflce of a bilge punip. The plate, which 
was of brass, was let into the port waterway, and fastened in place 
with screws. The removable cap projected about three-eighths of 
an inch above the surface of the plate. During a heavy storm, when 
there was much water on the deck, both cap and plate were found to 
be missing; the screws having been torn out of the wood, part of the 
wood goiug with them, leaving white splinters hanging around the 
holes, which thus presented a ragged appearance. ïhe holes were not 
smooth nor black nor rusty. From the small amount of projecting 
surface upon which a blow could be delivered, and from the condi- 
tion of the screw holes, the circuit court (40 Fed. 501) reached the 
conclusion that the plate had been torn ont by a blow of extraordi- 
nary violence, and inferred that some floating article, probably one 
of several planks which the évidence showed had been carried away 
from the bulwarks on the starboard side, had been hurled violently 
end-on against the cap, and, tearing out cap, plate, and screws, had 
gone overboard with them, through an open port in the bulwarks, 
about a foot square, immediately opposite the plate, leaving no other 
marks of violence in the vicinity. Tliis, of course, was only an 
inference. No one testifled to seeing a plank or anything else strike 
the cap. The suprême court, however, was not satisfied with the 
soundness of this inference, as is évident from the following excerpt: 
"There was no direct évidence that the plate was knoelsed out, or, if this were 
so, that it was by some extraordinary collision; and while the fourteenth find- 
ing [as to the splintered appearance of the holes] tends to support the inference 
of the sixteenth [that the plate was knocked out by something striking violent- 
ly against it] it will be observed that the tendency of the flfteenth [that no 
other marks of violence were found in the vicinity] is to rebut it. If it appeared 
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that the wood was solid, and the screw holes splintered, the drawing out of 
the screws might be imputed to a blow or blows; but, on the other liand, if 
there were no marks of violence in the vicinity, slnce siich 1.)low or blows, to 
effect the resuit, if the cap, plate, and waterway were in good condition, must 
necessarily hâve been of great violence, it seems almost incredible that no 
marks thereof appeared on the stanchions and bnlwarks on the port side, and 
that nothing but the cap and plate were carried away." 153 U. S. 214, 14 Sup. 
et 823. 

It seems to be the conclusion of the court that the cap and 
plate "were so made or so fastened as to be * * * knocked olï 
by some ordinary blow from objects washed by the sea across the 
decks." In the case of the Dunbritton, however, there is direct évi- 
dence of a blow delivered by the sea upon those parts of the deck 
where the ventilât ors projected five feet above the surface, and that 
the same blow was of such violence as to tear off deck-house doors, 
smash lifeboats, eut away the rail, stove in bulwark plates, and 
break three iron frames and two iron stanchions,^"ver\- unusual and 
excessive damage for an iron ship to suffer." Certainly, there is 
convincing proof hère of an extraordinary blow, to the effects of 
which the A^entilators were exposed, and which left abundant other 
marks of its violence in the vicinity. 

The suprême court, in the Morrison Case, further says: 

"If, however, the vessel had been so Inspected as to establish her seaworthi- 
ness when she entered upon her voyage, tben, upon the presumption that sea- 
worthiness continued, the conclusion reaehed by the circuit court might fol- 
low." 

The proof showed that the bilge-pump hole had not been used for 
four or five years, if at ail, and that the cap and plate were painted 
over whenever the waterway was painted. The only inspection of 
them which was proved consisted of such an examination of them as 
could be given by the eye, without testing either by unscrewing the 
cap or the plate, or by tapping the plate with a hamnier. Such in- 
spection was held suflflcient by the circuit court, which, from the 
strong indications afforded by the splintered condition of the holes, 
and certain direct proof that upon arrivai at the port of destination 
the timber of the waterway where the plate had been inserted was 
found to be solid, reaehed the conclusion that there was no defect, 
patent or latent, and therefore nothing unseaworthy which a more 
rigid inspection would hâve disclosed. The suprême court, however, 
held the inspection to hâve been insufflcient, manifestly because 
it did not concur with the circuit court as to the cause of the disap- 
pearance of the cap and plate, as appears from the f ollowing excerpt : 

"The obligation rested on the owners to uiake such inspection as would ascer- 
taln that the caps and plates were secure. * * * In relying upon excernal 
appearances in place of known tests, respondents took the risk of their Inability 
to satisfactorily prove the safety of the cap and plate if loss occurred through 
their displacement. We are unwiUing, by approving resort to mère conjecture 
as to the cause of the disappearance of this cap and plate, to relax the im- 
portant and salutary rule in respect to seaworthiness." 

In the case at bar, however, there is not only gênerai testimony 
as to the apparent condition of the ventilators, almost from day to 
day, but proof of a sî;>ecial inspection and testing of their security ac- 
cording to known tests. The carpenter's évidence on this point is 
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direct, positive, and sufflcient. Tlie proposition that, although shak- 
ing or tapping gives no indication of insecurity, nevertheless every- 
thing which is fltted into a siiip witli screws or bolts must be un- 
screwed or unbolted before each. voyage, so that tlie condition of 
the interior of ail screw and boit boles may be thus inspected, bas 
not, in our opinion, been declared to be the law in the Morrison Case, 
nor in any other to which our attention has been directed. 

Having proved a sea péril for the results of v^'hich she is not re- 
sponsible, the ship must next show that it is that sea péril which 
caused the damage to the cargo. This may be done by négative as 
conclusively as by positive proof. The sea péril having left water 
aboard the ship, which might reasonably be expected to cause the 
damage found to exist, it will be presumed to hâve produced it, if 
there is satisfactory and sufificient proof that any or ail other sug- 
gested causes did not produce it. In the case at bar the proof is 
both positive and négative. As before stated, the theory of the ship 
is that the water taken aboard, bearing the oil upon its surface, rose 
in the hold to such a height that the rolling, pitching, and tossing 
of the ship caused oil and water to be dashed upon the lower tiers 
of barrels and those stowed in the wings. It is manifest that the 
condition of the barrels when discharged would hâve a most im- 
portant bearing on the question whether the damage was thus pro- 
duced, especially since the only other suggested cause — a leakage 
through the after between-decks — would expose the plumbago bar- 
rels to the action of oil alone, unaccompanied by water. On this 
branch of the case, very many witnesses hâve been examined, and the 
testimony is extremely conflicting. The witnesses called by the ship 
(and among thèse are many who certainly must be considered as in- 
diffèrent to the resuit of the case) testifled that the plumbago barrels 
damaged by oil were also more or less stained with sea water. On 
the other hand, the witnesses called by libelants, some of whom were 
interested either for shippers or for Insurance companies, and others 
of whom were apparently disinterested, testify that the damage was 
caused by oil, and that there was no évidence of salt-water damage. 
It is not, however, difficult to reach a conclusion upon the whole body 
of proof bearing upon this part of the case, if certain important cir- 
cumstances are borne in mind. The examination into the condition 
of the plumbago was had at the conclusion of a long voyage. One 
witness, indeed, testifled that it might be expected that the contents 
of barrels damaged by sait water in July would still be moist when 
opened in September; but the weight of the testimony is overwhelm- 
ingly to the contrary. Whatever sait water had attacked the plum- 
bago had long since dried up, and its présence was to be detected, 
if at ail, by the stains and rust it left behind it. Most of the wit- 
nesses on both sides agrée that such traces will remain on the out- 
side of a plumbago barrel which has been damaged by sait water, 
though one or more of libelants' witnesses are of a différent opinion. 
Many of the libelants' witnesses, and notably those most disinter- 
ested, went to examine plumbago which they had been informed was 
oil-damaged, with the object of deciding if it was so damaged, and to 
what extent. When they found undoubted évidence of oil damage. 
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they had done ail they undertook to do. If any of the packages were 
also water-damaged, it would not be surprising if they gave no par- 
ticular attention to that fact. Some of them declined to swear posi- 
tively that there was no sea damage. Moreover, to sustain the 
theory of the ship, it is not necessary to show that the packages of 
plumbago were "damaged" by sait water in the sensé in which that 
word is used by insurauce appraisers and trade experts. If cocoanut 
oil is as penetrating as the testimony tends to show, it may well 
be supposed that, when the composite liquid was splashed upward on 
the lower tiers of barrels, it was the oil that forced its way into the 
package or clung to its exterior, the water receding with but little 
injurions resuit. In conséquence, it is easy to see liow a package 
niight in that way be damaged either inside or outside wholly by oil ; 
while the traces of the présence of any sait water could be detected 
only upon a careful examiiaation, directed particularly to détermine 
such présence. It does not appear that any of libelants" witnesses 
were informed, at the time they examined the jjlumbago, in what way 
the ship aecounted for the présence of the oil on the barrels. Pre- 
sumably, they supposed it was a case of improper stowage. The 
testimony of Swallow, the weigher, called by libelants, is most sug- 
gestive. He was an independent witness, employed by libelants to 
weigh their oil and plumbago. Ile personally weighed 969 barrels, 
and marked ou his book, according to bis practice, the number of bar- 
rels which were oil stained. He thus noted the greater part of the 
718 damaged barrels. It is equally his custom to examine for stains 
from sait water, aud to note them when found. Out of the 969 
barrels thus examined, he only marked one with a "w," indicating it 
was water-stained. lint he further testifled that if barrels had had 
sait water on them two or three months previous to his examination, 
and had completely dried, he would not mark them in this way on 
lus book, unless they weie badly discolored. For that reason he 
refused to swear that there was only one of the 969 barrels which 
showed évidence of water stains, stating that there was only one 
thus noted in his book, because there was not enougb water damage 
on the other barrels to injure the lead inside. 

ïaking ail things into considération, it must be held to be estab- 
lished by a fair prépondérance of proof that the condition of the 
l)lumbago barrels when discharged in New York was such as tended 
to show that the damage was caused by oil brought into contact with 
the barrels through the action of the sea water shipped during the 
storm. There is no suggestion of any other way in which this oil 
damage could hâve been caused, except by leakage through the be- 
tween-decks. It will be remembered that some 40 or 50 casks of oil 
were stowed in the between-decks aft of the after hatch, with plum- 
bago in the after hold immediately below. The libelants contend 
that this was improper stowage under any conditions; that not only 
was Ceylon oil always liable to leak out of the casks to a considérable 
extent, but that, as one or two of their witnesses testifled, it was so 
penetrating Ihat it would flow through a permanently laid three-ineh 
deck, planks and seams alike, apparently like Cathode rays through 
a pine box. The other witnesses for the libelants, however, do not 
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irugtnin this proposition. Undoubtedly, Ceylon oil, partiy by reason 
of its inhérent qnalities, partiy becaiise o'f bad cooperage, always 
lealvS greatly from the caslcs; but the clear prépondérance of proof 
is to the effect that it is not improper stowage to place it in the 
betwèéû-decliâ over dry cargo in the hold below, provided the be- 
tween-declis are pernianertly laid, in thorough order, well caulked 
and tight, and provided with sufflcient scuppers for the escape of 
such oil as may leak ont of the casks, which, by reason of the con- 
tinuing heat of the interior of the ship, will remain liquid even alter 
she lias reached an outside température sufiticient to eongeal it. The 
Dimbritton's between-decks was provided with waterways along the 
sides of the ship, and scuppers, four on each side,, about 25 f eet apart, 
one pair about abreast of the after part of the after hatch. ïhe 
lAcuppers were 2| to 3 inches in diameter, and ran into the bilges or 
limbers. The inspector of the insurance corapany, called by libel- 
ants, testifled that oil will clog the scuppers; but since there is direct 
and positive testimony that the Dunbritton's scuppt^rs were free and 
clear when she sailed, and free and clèar when she arrived, and there 
is not a scintilla of évidence to indicate any clogging on the voyage, 
his testimony hardly rises to the dignity of proof. The testimony of 
the captain that the oil pumped up was "in regular balls, as large as 
your head," on which libelants \ay some stress, manifestly indicates 
the condition of the oil when it was ejected from the discharge oriflce 
of the pump into the colder air of the main deck. 

The condition of the between-decks as to tightness is therefore 
the only question of importance in this branch of the ease. The 
between-decks was caulked in San Francisco in 1891, by the ship's 
carpenter, under the supervision of the then captain, wlio testifled 
that the work was thoroughly well done, the between-decks water- 
tight and in perfectly safe condition for carrying liquid cargo. 
After the periodical inspection, and the spécial one of Oapt. Auld, 
in August, 1891, which he says was thorough, and showed the 
between-decks to be well caulked and tight, the Dunbritton sailed 
from Oardiflf to Mahé, in the Seychelles Islands, with a cargo of coal, 
^nd thence in ballast to Colombo. On the voyage from Mahé to 
<jolombo, the vessel was carefully prepared for taking in the new 
«argo. The inside of the ship was thoroughly washed and painted, 
and particular care was taken to see that the between-decks was 
tight. A thorough examination was made of this deck, and the 
carpenter went carefully over it at the time the deck was wet down 
in washing the ship, and caulked every place which showed any 
signs of leaking or wearing away of the pitch and oakum in the 
geams. In the between-decks there are several ballast hatches, four 
of them aft of the after hatch. They are apertures eut in the deck 
planking, two of them 2x3 feet, and the two others 4x8 feet. The 
portions of plank thus eut out of each hatch are edge-bolted together, 
and provided with a ring for lifting. They fit back as a hatch cover 
into the place from which they were removed, resting on the deck 
beams. Thèse hatches hâve no coamings. It is not usual to hâve 
them around ballast hatches. They were off when the plumbago 
was being stowed, were replaced before the oil was stowed, and, 
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under the captain's express instructions, the ship's cai'penter caullied 
them tight. After she was entirely discliarged in New York, and 
the between-decks cleaned up, Capt. Auld testifies that the seams of 
the between-decks ail looked very good, and showed no évidence of 
leakage; and the stevedore who loaded her for her next voyage con- 
firais this statenient. 

In the nature of things, ail this testimony as to inspection and 
caulking cornes from the ship, but it is inherently probable. It is to 
be supposed that ship's ofiflcers who are about to load liquid cargo 
over dry make some effort to ascertain if the deck between is 
tight or not, and that subordinates who are ordered to caulk seams 
obey orders. The assumption may not be strong enough to take the 
place of proof ; but, when officers and crew testify directly and posi- 
tively to the facts, their évidence is not to be rejected as of no 
weight merely because the witnesses corne from the ship. Before 
their uncontradicted évidence will be thus disregarded, tliere must 
be satisfactory proof of some other fact or facts inconsistent with 
their story. Such proof, the libelants contend, is furnished by their 
Avitnesses, who describe the condition of atîairs in the between-decks 
and below it wlien the Dunbritton arrived in New York. The ques- 
tion, however, does not lie simply between those on the ship testify- 
ing that the decks were tight, and uncontradicted independent wit- 
nesses testifying that they had leaked. The claimauts produced 
many witnesses, quite as independent of personal bias or interest as 
were the libelants", who testified positively that no oil had leaked 
through the between-decks. Of the libelants' witnesses on this 
branch of the case, Keegan, a clerk for libelants Darragh & Smail, 
testified quite freely to oil running through holes in the deck and 
dripping from the ballast hatches; but he locates the place between 
the main and after hatches (where, indeed, no oil was stowed), says 
that the cargo beneath was bags and baies of coir, and admits that 
he did not go aft of the after hatch, but stood on baies in the after 
hatch, and sounded from that position the casks of oil, not then 
removed from their place of stowage. As proof of any leak in the 
seams of the after between-decks, his testimony is of no value. 
Knapp, a clerk for libelants Knudson, Paterson & Ce, testified 
that he saw not only the dirty between-decks where the packages 
of oil had been leaking, but also plumbago, 200 barrels of it, lying 
underneath the between-decks, ail covered by cocoanut oil. The 
weight to be given to this statement becomes apparent when the 
witness goes on to say that he was only twice below the main deck, 
the flrst time before any of the after lower hold had been discharged, 
the second time after it had ail been discharged; that on the first 
occasion he did not go below the between-decks at ail, but looked at 
the plumbago stowed below from the after hatch. It is difficult to 
see, if the cargo in the lower hold had not been touched at that time, 
and came, as he says, withm two feet of the under part of the between- 
decks, how he could see the condition of affairs under the between- 
decks except in the immédiate vidnity of the hatch itself. He says 
there was plenty of light to see there, and speaks of two ballast 
hatches being off, but subsequently confines his positive statement 
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to tke ballast hatches between main and after hatch, and only says 
he thinks there were others whlch let light dowu. That oil poured 
down through the after hatch upon the cargo below is abundantly 
proved, and the ship's liabilitj therefor will be discussed later on. 
That condition of aiîairs undoubtedly impressed this witness (and, 
indeed, ail the others called by libelants); but his évidence to there 
being any leak through the seams of the after between-decks bas no 
weight. He was not in a situation to form an intelligent judgment 
upon that question. Wilbur, a salesman for libelants Darragh & 
Smail, went into the between-decks October 26th, and subsequently, 
on October 29th, in company with Getshow and Evald, into the be- 
tween-decks and the lower hold. He only testifled, however, to 
seeing three ballast hatches, "through which oil could run," and could 
not tell from any examination he made whether any oil bad in f act 
leaked through. Dumont, a surveyor of marine damages for under- 
writers, testifled to seeing oil on the between-decks, and to bis "opin- 
ion" that it went down on the plumbago ; but his recollection of his 
visit to the ship is extremely vague, and he admits that he bas no 
recollection of going into the lower hold at ail. Getshow, an ex- 
perienced stevedore, not employed by the ship, who was aboard to 
investigate the condition of aflairs, stowage, etc., at the request of 
Darragh & Smail, testifled only to one leak, namely, through the 
seams where one of the ballast hatches fltted into the deck. He did 
not go into the hold, formed his opinion from looking at the surface 
of the between-decks, but was very positive that the seam was ojkju, 
80 that oil could go through; so wide open was it that, according to 
the record, the witness undertook to indicate the width of the seam 
with his hands; and the saam was full of oil, with which at the time 
the entire aft between-decks was covered. He admitted, however, 
that he could not tell whether the ballast hatch had been lifted and 
replaced; and from the évidence given by the ship's witnesses, the 
time when this examination was made, the amount of oil still on the 
between-deoks, and the condition in which thèse ballast hatches were 
found by Getshow and by Evald, who thrust his pencil through the 
seams, we are satisfled that they had been already lifted, and tempo- 
rarily replaced. If this be so, there is no évidence from Getshow 
sustaining the contention of libelants that there were leaks in the 
between-decks. In view of the discrepancies in the testimony of 
Beirne, the cooper called by libelants, and the contradiction of some 
of its most material parts by testimony to which -we give greater 
crédit, and the manner in which it was given, we flnd it unsatis- 
factory proof of the présence of oil beneath the between-decks, 
except in the square of the after hatch and its immédiate vicinity. 
He did not at any time while below look up at the underside of the 
between-decks. Evald, an inspector for underwriters, went aboard 
the ship three times, and on the last occasion, the oil casks in the 
between-decks being then removed, and the ballast hatches visible, 
made a report to his employers that there was a large amount of 
loose oil in the between-decks where the oil packages had been 
stowed, and on the underneath side a heavy coat of oil, "showing 
that the oil bad soaked through every seam of deck, but most of it 
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appears to hâve run through tlie four ballast hatches abaft tlie after 
hatch." His testimony on the trial indicates that the examination 
from which he reached the conclusion expressed in this report was 
made priacipally in the between-decks. He says that he "went down 
into the between-decks," and "then saw oil on the deck where it had 
soaked through the seams," — "from the lazarette up to the after 
hatch." The location of the lazarette was defined by a bulkhead 
in the between-decks, but not in the lower hold. Subsequently he 
went down into the after hatch, where they had broken down the 
cargo. The ballast hatches were ail in place at the time, and most 
of the pîumbago in place; but the witness says he "could see the 
space abaft just as well," — a statement we are not inclined to crédit. 
His opportunities for a careful examination of the underside of the 
between-decks seem to hâve been limited. He was evidently much 
impressed by the fact that he could thrust his pencil through the 
seams around the ballast hatches (not knowing that they had been 
lifted), and, seeing much oil on the between-decks and about the 
after hatch, made an exaggerated report to his employers, which has 
operated to make his description of the condition of affairs given on 
the stand more highly colored than his original inspection would 
fairly warrant. Moreover, on the trial he no longer talks of oil 
which had "soaked through every seam," but confines the leakage 
almost entirely to the ballast hatches. And those hatches could 
hardly be lifted and replaced on a deck flushed with oil without some 
of it being smeared over, and making its appearance on the under- 
side of the seams. 

When ail this évidence is compared with that produced on the other 
side, notably the testimony of Nelson, the stevedore, who himself 
removed the upper tiers of the pîumbago stowed in the after hold (a 
job which required him to work so close to the between-decks that 
his head came frequently iato contact with its underside), — testi- 
mony supported by that of others whose opportunities for examina- 
tion were better and more fréquent than those of libelants' wit- 
nesses, — and when the positive évidence from the ship as to inspec- 
tion and caulking of the between-decks is thrown into the scales, we 
are satisfled that the clear prépondérance of proof is against the 
proposition that the oil which damaged the pîumbago leaked through 
the between-decks, and, that being so, hâve reached the conclusion 
that the damage was the resuit of the irruption of sea water through 
the broken ventilators, a sea péril for which the ship is not respon- 
sible. 

Some portion of the pîumbago, however, sustained oil damage 
under circumstances which lead to a différent conclusion. The be- 
tween-deck hatches were not on during the voyage, being left off for 
purposes of ventilation. From the bottom of the ship, pîumbago 
was stowed in the square of the after hatch up to the coamings in 
the between-decks; and on top of the pîumbago in the after hatch 
were baies of fiber extending upward to the after hatch of the spar 
deck. The between-deck packages of oil were stowed from near the 
lazarette up to the coaming of the after hatch amidships. On the 
port side they extended to within about two feet abaft the coaming, 
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and on the starboard side to about the f orward end of the hatch. It 
is abundantly proved that oil and also water poured over the coam- 
ings of this after hatch, and damaged a number of barrels of plum- 
bago, variously estimated at from 20 to 30 in number. Whether 
this oil was altogether such as was carried on the surface of the 
water which came aboard at the time of the storm, and no doubt 
washed around the between-decks while it was seelting an exit 
through the scuppers, the open hatches, and the shaft to the water 
tanks, or whether part of this oil poured over the coamings without 
the assistance of any water, no one can tell. In view of the great 
quantity of oil that léaked from the casks (a leakage which the con- 
dition of the between-decks shows to hâve continued almost, if not 
quite, down to the day of arrivai in New York), it is by no means 
improbable that some of this oil washed over the coamings of the 
after hatch on other occasions than during the storm of July lOth. 
The deck was built with a crown adapted to induce whatever oil 
leaked ont to flow to the scuppers; but the Dunbritton was a sailing 
ship, and there were undoubtedly during the voyage long periods 
of time when she was heeled over so that the windward waterway and 
the crown of the deck were in the same plane. Moreover, the wood 
dunnage would eut this plane surface up into a great number of little 
réservoirs, with outlets more or less obstructed. A comparatively 
shallow accumulation of liquid oil between the coamings and the 
nearest casks might readily be swept over the coamings, which were 
only 3^ inches high, by some sudden roll or pitch of the ship. Hav- 
ing undertaken to carry oil over dry cargo, the ship can justify such 
stowage only by showing that the deck between was tight. Cer- 
tainly, so far as the after hatch was concerned, it was not tight. 
Cargo stowed below in the square of that hatch has been damaged ; 
and unless the ship can show that this damage was caused by a sea 
péril, and not by improper stowage, she must be held responsible. 
In this case she only shows that it could hâve been caused by a sea 
péril, and does not négative the possibility of its being caused other- 
wise. For the damages to thèse 20 or 30 barrels of plumbago, the 
libelants Crooks & Co. and Knudson, Paterson & Co. are entitled to 
a decree, as interest therein may be made to appear. 

The libelants Darragh & Smail claim for oil damage to mats and 
matting, coir yarn, and coir fiber. Of their consignment, 1,000 rolls 
of matting, 1,923 baies of coir yarn, and 314 bundles of mats were 
stowed in the between-decks forward of the after hatch. Mani- 
festly, since there was no oil stowed in the between-decks except aft 
of the after hatch, this damage could be caused only in one or other 
of two ways. Either portions of this dry cargo were stowed next 
to the oil barrels, or on top of them, with insufflcient dunnage to 
protect them from contact with any oil which might leak or spurt 
out, or else oil reached the dry cargo by flowing over the deck. It 
is unnecessary to discuss the évidence as to dunnage. The turmeric 
and nux which were stowed on top of the oil packages are out of the 
case; and, as to ail the rest of the between-deck cargo, there is a 
clear prépondérance of proof that the dunnage was proper and suffl- 
cient to protect it, not only against contact with the oil packages, 
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but against whatever oil might be expected to flow upon the deck. 
The dunnage wood raised the drj cargo 2^ to 3 inches above the deck, 
and there would, in our opinion, hâve been no damage to it had not 
the great volume of water shipped during the storm tioated the oil 
on its surface, and thus raised it above the dunnage vt'here it could 
injure the dry cargo. As to ail the rest of Darragh & Smail's dry 
cargo (except the dholls) stowed in the lower hold, none of it was 
placed below oil; and we are satisfled from the proof that such as 
was stowed on oil was properly dunnaged; that no oil leaked upon 
any of it from the between-decks, except on one baie, through a 
seam near the mainmast, and possibly on a few baies of liber stowed 
in the square of the after hatch; and that the oil damage was caused 
in the way already described in discussing the plumbago claims. In 
our opinion, therefore, the ship is not liable, except for the baie near 
the mainmast, and tliose, if any, in the after hatch. 

As to the dholls of coir a diiïerent question arises. The charter 
party provides that the ship shall "load for the charterers a full and 
complète cargo of lawful merchandise, including coeoanut oil in 
caslvs ('broken stowage,' at charterers' option, to tlie extent of 10 per 
cent., to consist of coir dholls, of from four to six English pounds 
weight each)," etc. Darragh & Smail shipped 1(5,721 dholls, which 
were stowed promiscuously with olher cargo in ail parts of the ship. 
Some 9,000 dholls were found to be damaged by oil, and a part of 
thèse by sea water as well. Undoubtedly, the damage to many of 
thèse was caused in the same way as was the damage to the plum- 
bago, and, for damage thus caused, the ship is not responsible. But 
the proof indicates quite clearly that ail of the dholls which were 
found to be oil-damaged were not thus affected only because of the 
présence of the water taken in through the ventilator holes; some 
of the dholls were exposed directly to leakage. This technical 
phrase "broken stowage" is not deflned in any authorities to which 
we are referred, but the évidence of the experts, although not in ail 
particulars in full accord, is sufficiently explicit to enable us to con- 
strue that phrase for the purposes of this case. AU agrée that 
packages taken as broken stowage may be stowed anywhere where 
there is a vacancy for them. Small packages thus taken are put into 
places where there are vacant spaces left in stowing casks and baies 
and bags, and may be put between clean cases of anything. There 
is some conflict in the expert testimony as to the amount of risk 
which the shipper takes of damage to cargo thus shipped. It is 
reasonable to assume that, as he pays but half rates, he takes some 
risk; but to what extent the ship should protect broken stowage 
from contact with other cargo is not entirely clear upon the proof. 
Inasmuch, however, as there is no claim made against the Dunbrit- 
ton for any other damage to the dholls than that from oil, it is not 
necessary to détermine any gênerai measure of obligation. We are 
of the opinion that, when packages susceptible to damage from oil 
are taken simply as broken stowage, the ship is not entitled to use 
them as dunnage for casks of oil, which are known to be so liable 
to leak as are those which come from Ceylon, nor to stow them in 
immédiate physical contact with such casks where it is almost in- 
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evitable that tliey would be soaked with oil bef ore the voyage wa 
ended. The libelants' witnesses, however, testify that tbere is i 
kind of broken stowage, especially from Colombo or Cochin a 
Alleppy, which is stowed ail over the ship, even among the oil caska 
It is known as "oil dholls," a cheap variety of coir, that oil does noi 
injure. There were three lots of dholls taken aboard the Dunbrit 
ton, — one from Alleppy, described in the bill of lading as "8,081] 
dholls coir yarn"; another from Colombo, described in the bill oJ 
lading as "3,991 dholls coir yarn, shipped as broken stowage"; and 
the third from Oochin, described in the bill of lading as "4,650 dholls 
coir yarn, shipped as oil broken stowage." Undoubtedly, bills of 
lading are not independent contracts, but merely receipts for cargo 
shipped in accordance with the original agreement contained in the 
charter, — a proposition to which both parties assent, citing Steam- 
ship Co. V. Theband, 35 Fed. 620, and Crenshawe v. Pearce, 37 Fed. 
432. But when it appears that this particular lot of dholls was 
receipted for by the ship as "oil broken stowage," with no objection 
on the part of the charterer who shipped them, it may be assumed, 
in the absence of any proof to the contrary, that those particular 
dholls were of the cheap quality of coir which oil does not injure, 
and which, according to the custom of the trade, may, if shipped as 
broken stowage, be stowed with the oil. It would appear, then, 
that for some of the damaged dholls the ship is responsible; for 
others, not. Claimants contend that it is to be assumed that the 
broken stowage dholls, 3,991 in number, were stowed with the plum- 
bago, and therefore iujured only by the oil which was brought into 
contact with them as a conséquence of the sea péril; and that the 
oil broken stowage dholls only, 4,650 in number, were stowed with 
the oil, and damaged directly by leakage from the casks. The aggre- 
gate of thèse two lots is, 8,641, -which tallies closely with the esti- 
mated (9,000) of the number of dholls found to be damaged by oil. 
Having delivered this large number of dholls in bad condition, how- 
ever, it is for the ship to show that thej', or some part of them, were 
damaged by sea péril or by some other cause for which the ship is 
not responsible. There should be some aflûrmative proof that the 
différent lots were stowed as is suggested. The court cannot as- 
sume that they were so stowed, in the absence of any proof at ail 
upon that point. And, in the absence of such proof, the utmost that 
can be said for the ship is that she has shown that some portion of 
the 9,000 (what proportion we do not undertake to say) has been 
injured solely by causes for which she is not responsible. For the 
part not thus injured she should respond. 

The expert évidence introduced by libelants in support of their 
contention that the Dunbritton was improperly loaded, and for that 
reason unstable, has not been overlooked. It is sulHcient to say that 
on that point the prépondérance of évidence is with the ship. 

The decree of the district court is reversed, and the cause remitted 
to that court, with instructions to decree for the libelants for the 
damage to those packages for which the above opinion indicates that 
the ship is responsible, with costs of this court only. 
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UNITED STATES v. TINSUSY, Chief Superviser of Elections, 

(Circuit Court of Appeals, Fourtli Circuit. May 28, 1895.) 

No. 94. 

Appeal and Writs of Erkor— Actions against United Statbs. 

An action brouglit by a supervisor of élections against tlie United States, 
under authority of the act of March 3. 1887, to recovev items for services 
disallovped by the treasury department, is an action at law on a légal de- 
mand; and the Judgment can be reviewed only on a vvrit of errer, and not 
by appeal. U. S. v. Fletcher, 8 C. C. A. 453, CO Fed. 53, and Chase v. U. S., 
15 Sup. et. 174, applied. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Virginia. 

A. J. Montague, U. S. Atty. 
William B. ïinsley, in pro. per. 

Before GOPP and SQIONTON, Circuit Judges, and SEYMOUR, 
District Judge. 

SIMONTON, Circuit Judge. ïhis is an appeal from the circuit 
court of the United States for the W^estern district of Virginia. 
The plaintiff below, appellee hère, supervisor of élections, brought 
his action at law agaiust the United States for certain items of 
services claimed by him and disallowed by the first comptroUer of 
the treasury. The cause was heard by the court, and the greater 
part of his daim allowed the petitioner. The United States filed 
its pétition for an appeal, which was allowed, and the cause thus 
cornes hère. This being an action on a légal demand, and properly 
an action at law, errors in the court below cannot be reviewed in 
this court except bv writ of error. Act March 3, 1887, c. 359, § 
9 (1 Supp. Rev. St. 5G1); U. S. v. Fletcher, 8 C. C. A. 453, 60 Fed. 53. 
The cause coming hère by way of appeal, this court has no jurisdic- 
tion over it. Chase v. U. S., 15 Sup. Ct. 174. It is therefore dis- 
missed. 



LONG V. LONG et al. 
(Circuit Court, N. D. lowa, O. D. April 13, 1896.) 

Eemoval of Causes — Jukisdiction — District of Rksidekcb of Parties. 

If a case brought in a state court is such that it might hâve been 
brought originally in a court of the United States, then it may be removed 
to the fédéral court of the district vt^herein it is pending in the state court, 
when the facts bring it within the second section of the act of August 13, 
1888, though neither of the parties résides in such district. 

Same — Appeaeance— Pétition for Removal. 

An action was eommenced in a state court against nonresident défend- 
ants, by attacbment of their property. The défendants flled a pétition 
for the removal of the cause to the fédéral court, not limiting in any way 
the effect of such pétition, and alleging therein the pendency of a con- 
troversy between them and plaintiff. The cause was removed, and plain- 
tifC moved to remand, on the ground that neither state nor fédéral court 
had obtalned jurisdietion of the défendants. Beld, that both through the 
v.73F.no.3 — 24 
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attachment and tbrough the défendants' appearance the state court had 
jurisdiction of the case to which the fédéral court succeeded, and tbat the 
motion to remand should be deuied. 

Submilted on Motion to Eemand to State Court. 

H. E. Long and Funson & Gifford, for plaintifl. 
Botsford, Healy & Healy, for défendants. 

SHIEAS, District Judge. The plaintifl: herein, wlio is a citizen 
of the state of lowa, and a résident of Des Moines, in the Southern 
district, brought this action in the district court of Calhoun county, 
lowa, against Isahella M. Long, Ella M. Long, Frederick M. Long, 
Christian L. Long, and Flora R. Long, who are ail citizens of the 
state of Pennsylvania, and résidents of that state, and H. J. Gris- 
wold, a citizen of lowa, to recover the sum of 14,000, claimed to be 
due plaintifl for the use and occupancy of certain realty situated 
in Calhoun county, lowa, it being averred in the pétition that H. 
J. Griswold was the agent of his co-defendants, and in that capacity 
had received the rentals accruing from said realty. A writ of at- 
tachment was sued out by the plaintiff and levied on certain realty, 
and notice of the pendency of the action was given by publication, 
under the provisions of the Code of lowa, no personal service of the 
original notice being had, except upon the défendant Griswold. Up- 
on the return day in the state court the défendant Griswold appeared 
by counsel, and moved the court to strike his name from the case, 
for the reason that it appeared on the face of plaintiff's pétition 
that he had acted only as the agent for his co-defendants, and had 
no interest in the subject of the action. At the same time the non- 
resident défendants flled a pétition for the removal of the case into 
the fédéral court, averring therein that they were the défendants to 
the suit, which involved over |4,000; that the controversy existed 
between themselves, they ail being, when the suit was brought, citi- 
zens of the state of Pennsylvania, and the plaintiff a citizen of lowa, 
residing at Des Moines. The state court sustained the motion of 
the défendant Griswold, dismissing the action as to him, and granted 
the pétition of removal to the fédéral court. The transcript having 
been duly filed in this court, the plaintiff now appears, and moves 
that the case be remanded to the state court for want of jurisdic- 
tion in this court, basing such motion upon two gênerai grounds; 
the flrst being that, as it appears that neither the plaintiff nor any 
of the présent défendants are résidents in the Northern district of 
lowa, jurisdiction cannot be taken by removal, because the action 
could not hâve been brought in this court originally. 

In cases brought in the state courts, wherein a removal to the féd- 
éral court is sought, the flrst question to be determlned is whether 
the given action, either by reason of the subject-matter or by reason 
of the diversity of citizenship between the adversary parties, is one 
coming within the fédéral jurisdiction under the provisions of the 
existing statutes, and the second question is, if it be found that 
the case is one within the fédéral jurisdiction, whether the stat- 
utory requisites to the right of removal exist in the particular case. 



LONG V. LONG. 371 

In the case now before the court, it appears that the controversy 
therein set forth exists between a citizen of the state of lowa (the 
plaintiff) and flve citizens and résidents of the state of Pennsylvania 
(the défendants), and the amount involved exceeds the sum of |2,000, 
exclusive of interest and costs. It thus appears that the contro- 
versy is one of fédéral cognizance and jurisdiction under the provi- 
sions of the flrst section of the amendatory act of 1888 (25 Stat. 433), 
and under the express provisions of that section the plaintiff might 
hâve sued originally in the district wherein the défendants réside, 
in the state of Pennsylvania, or in the Southern district of lowa, 
wherein the plaintiff résides; and, further, if the plaintiff had 
brought the action in any other fédéral district, — as, for instance, 
the Northern district of lowa, — and the défendants had appeared 
generally in the action for the purpose of contesting it on the merits, 
the jurisdiction would hâve been undoubted. Railwav Co. v. Mc- 
Bride, 141 U. S. 127, 11 Sup. Ct. 982; Railroad Co. v. Davidson, 
157 U. S. 201, 15 Sup. Ct. 563. The contention of the plaintiff that 
a case cannot be removed into this court, under the acts now in force, 
uniess the action could bave been properly brought in this court 
originally, is based upon a misconception of the true meaning of 
the second section of the act of 1888. It is now the settled construc- 
tion of this section that, if a given case, brought in the state court, 
is such that it might bave been brought originally in a court of the 
United States, then it niay be removed to the fédéral court of the 
district wherein it is pending in the state court, when the facts bring 
it within the provisions of the second section. Fales v. Railway 
Co., 32 Fed. 673; Short v. Railwav Co., 33 Fed. 114; Wilson v. 
Telegraph Co., 34 Fed. 565; Machine Co. v. Walthers, 134 U. S. 41, 
10 Sup. Ct. 485. 

The second ground upon which plaintiff relies in support of the 
motion to romand is based upon the assumption that the state court 
did not hâve jurisdiction over the persons of the nonresident de- 
fendants, they being served by publication only, and that their act 
in flling a pétition to remove the case must be deemed to be a spécial 
appearance only, both as to the state court and as to this court, and 
therefore neither court had or bas jurisdiction over the défendants. 
Under the provisions of the Code of lowa, actions aided by attach- 
ment may be brought against nonresident défendants, and service 
of the notice of the action may be made by publication, and upon 
such service the court bas jurisdiction over the property attached, 
and can subject it to the payment of the debt found due the plaintiff. 
Therefore, in this case, the state com't without an appearance, spé- 
cial or gênerai, on part of the défendants, could bave proceeded to 
judgment against the attached property, and it therefore had ju- 
risdiction over the case. When the défendants appeared therein, 
and flled the pétition for removal to this court, it was not sought 
to restrict in any way the effect of the appearance thus made. On 
the contrary, in the pétition for removal the défendants averred that 
there was pending between them and the plaintiff a controversy ex- 
ceeding in amount the sum of |2,000, exclusive of interest and costs, 
and it was this controversy which they prayed might be removed 



.372 73 FEDERAL REPORTER, 

Into thls court. By their own affirmative action they lave invoked 
the jurisdiction of this court, and, having brought the action into 
this court, tliey would not be permitted to aver that tbey are not 
hère for want of personal service. Construction Go. v. Fitzgerald, 
137 U. S. 98, 11 Sup. et. 36; Railway Co. v. McBride, 141 U. S. 127, 
11 Sup. et. 982. If the défendants had not appeared in the state 
court, the jurisdiction of that court would not hâve been defeated 
as to the attached property; but by the appearance of défendants 
in that court it obtained jurisdiction over them personally, and it 
does not now lie with défendants to question the jurisdiction of this 
court. Cowley v. Railroad Co., 159 U. S. 569, 16 Sup. Ct. 127. The 
défendants, however, do not seek to avoid the jurisdiction of tliis 
court on the questions of service or appearance, and there is, there- 
fore, no substantial ground for the contention of the plaintilï to the 
elîect that this court is without jurisdiction. If the state court had 
jurisdiction over the case, this court bas succeeded thereto. If this 
court has no jurisdiction, it must be because the state court had none, 
— a position which the plaintiff does not assume. The facts now 
appearing of record show that the state court had jurisdiction over 
the case, that it was one removable to this court under the provi- 
sions of the act of 1888, and that the proper showing for removal 
was made and filed in the state court; whence it follows that this 
court has jurisdiction. and that the motion to remand is not well 
taken. Motion overruled. 



THOMAS et al. t. HURST et al 
(Circuit Coui-t, W. D. Missouri, W. D. February 28, 1898.) 

L Limitations — Accruing of Cause op Actioît — Partnership. 

In fixing the date at which the statute of limitations begins to rnn 
against a cause of action for an accouuting of the aHairs of a partnership, 
and especially of a so-called mining partnership, a court of equlty will 
not always take the date of the actual dissolution of the partnership by 
the death of a partner or otherwise, but In a case where, of uecessity 
or by consent, the survlvlng partner continues the management of tna 
partnership affairs for the wlnding up of the business, wiU sometimea 
postpone the running of the statute untU such management or wluding 
up has been completed, or until such survlving partner has openly as- 
serted an adverse clalm to the partnership assets. 

& Samb. 

Prior to 1875 défendant, C, and A. were partners In mining opérations; 
défendant being the active managing partner, and G. and A. residing 
In a state distant from the mines, and A. beIng Ignorant of mining. The 
mines produced no profit, but défendant reported encouragingly to A. 
from tlme to tlme, and A. placed entlre confidence in him. A. died In 
1875, and défendant, ahortly after, wrote to hls wldow that hls Interest 
In the mines was then of no value, but mlglit become valuable, and de. 
fendant pledged hls honor to account fuUy to the widow for anything 
tliat mlght be realized. Thereafter he never communlcated with her, but 
contlnued to hold onto the flrœ property, to run and trafflc In the same, 
and, at varlous tlmes, admitted to other persons that A.'s wldow had an 
Interest thereln. Prlor to and In 1883, défendant sold oui mining prop- 
ertles of the firm for large sums of money, for which he did not account 
to A.'s wldow, who was ignorant of the sales untll she learned of them 
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througli a tliird party. Shortly after learnmg of such sales, and witliin 
the statutory i)erlod of limitation after the last one, A. 's widow lirouglit 
suit agalnst défendant for an aecounting of the partnership affairs. HeM, 
that the suit was not barred by lâches, nor by the statute of limitations. 

Geo. M. Wright and E. 0. Boggess, for complainants. 
C. O. Tîclienor, for défendants. 

PHILIPS, District Judge. ïliis is a bill in equity for discovery 
and aecounting between partners. On preliminary liearing on plead- 
ings and proofs, the court found that one Charles H. Gage and the 
défendant Hurst in 1872 were partners in equal interest in ail mines, 
mining opérations, purchases, and sales had, owned, and engaged in 
by them jointly and severally, and likewise in any quartz mills own- 
ed by them, or in which they or either of them were interested, in the 
territory of Montana; that in 1872, or shortly thereafter, Alden 
Gage, the brother of said Oharlefi, was, by niutual consent, e\idenced 
by written correspondence between the parties, admitted into an 
equal share in the partnership; that this partnership extended to ail 
such property rights and interests as jjertained to the said Charles 
Gage and the défendant, existing in 1872, or subsequently acquired 
by them or either of them, and that said partnership affairs had 
never been settled or adjusted; and that the défendant Hurst, the 
survivor of the said Charles and Alden (xage, was in default, in 
failing and refusing, after demand, to render to complainant Isa- 
bella Thomas, the surviving wife of said Alden Gage, an aecounting. 
A référence was thereupon made by the court to the master in chan- 
cery to take an aecounting. The master having flled lus report, 
ftnding in favor of the complainant in a given sum, she has flled va- 
rions exceptions thereto, complaining principal ly of the inadequacy 
of the sum found in her favor by the master. 

The défendant, without flling any exceptions to the report, resists 
on this hearing the rendition of any decree against him, on the prin- 
cipal ground that the cause of action stated in the bill is barred 
by the statute of limitation, and because the complainant has been 
guilty of lâches in demanding an aecounting. As this objection, if 
valid, is fatal, it must be disposed of, as of prime importance. On 
the flrst considération of this case the court expressed the opinion 
that the défendant was clothed with an express, continuing trust, 
and therefore the statute of limitation did not apply. I am salis- 
fled, on further considération, that this statement is too broad. As 
appiied to an ordinary business eo-partnersliip,commonly known as a 
"mercantile or trading partnership," each partner is impressed with 
an implied trust, in dealing with the joint property and business 
of the concern ; and, in case of dissolution of the partnership by the 
voluntary retirement or death of one or more of the co-partners, the 
cause of action for an aecounting against the remaining partner is 
subject, in this state, to the flve-years statute of limitation. Bnt, 
even as to such a partnership, it does not neeessarily follow that 
the statute of limitation begins to run from the instant of the re- 
tirement or death of one of the parties. It dépends upon the peculiar 
fActs and eircumstances of each particular case. Such a partner- 
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ship is ol so peculiar a character that its aflairs, devoMng upon the 
surviving partner for adjustment and settlement, may be in such 
condition at tlie time of the retirement of one of the partners that 
its practical continuance for a greater or lesser period may be a 
necessity acted on and recognized by ail the parties in interest. So 
where, from the necessities of the situation, or the consensus, ex- 
pressed or implied, of such persons in interest, the surviving partner 
continues to conduct the business, manage and administer its af- 
fairs, courts of equity, ex aequo et Isono, hold that a cause of action 
may not, in the particular circumstances, arise, within the meaning 
of the statute, for an accounting, until the purpose of such recog- 
nized continued management and administration by the survivor has 
been accomplished, and equity will postpone the beginning of the 
running of the statute until that consummation. Massey v. Tingle, 
29 Mo. 437; Coudrey v. Gilliam, 60 Mo. 86; Causler v. Wharton, 62 
Ala. 358. So it is held in Riddle v. Whitehill, 135 U. S. 621, 10 Sup. 
Ot. 924, that where the affairs of a partnership are being wound up 
in due course, without antagonism between the parties, and assets 
are being realized and debts extinguished, and no settlement has 
been made between the partners, the statute of limitation has not 
begun to run, and that when the right of action accrues for an ac- 
counting, so as to put the statute of limitation in motion, "dépends 
upon the circumstances of each case, and cannot be held, as matter 
of law, to arise at the date of the dissolution, or to be carried back 
by relation to that date." But the partnership under review is what 
is known in our Western mining states and territories as a "mining 
partnership." Its purpose and business were the acquisition, by 
purchase or exploration, of minerai lands, their development and 
opération. The défendant was a practical and actual miner, who 
undertook, especially for Alden Gage, the former husband of the 
complainant, who resided in the state of Ohio, to manage and 
conduct in person the mines in Montana. Such associations are, in 
many important respects, sui generis. The delectus personas incident 
to an ordinary partnership has no place in mining associations. 
Hence such partnerships are not necessarily dissolved by the retire- 
ment of one of the partners, and a sale of his interest to a third par- 
ty, even without the consent of the remaining partner. Nor is such 
partnership dissolved by the bankruptcy or death of one of the part- 
ners. Kahn v. Smelting Co., 102 U. S. 641; Bissell v. Foss, 114 U. 
S. 252, 5 Sup. et. 851; Skillman v. Lachman, 23 Cal. 198; Tavlor 
V. Castle, 42 Cal. 367; Jones v. Clark, Id. 180; Blanch. & W. Lead. 
Cas. 129, 130. Mr. Justice Field, in Kahn v. Smelting Co., supra, 
said: 

"Mining partnerships, as distinct associations, -with différent rigtits and 
llabilitles attaching to their members from those attaching to members of 
ordinary trading partnerships, exlst in ail mining communitles. Indeed, 
without them, successful mining would be attended wlth difllculties and em- 
barrassments much greater than at présent. * * * They form what is 
termed a 'mining partnership,' which is governed by many of the rules re- 
lating to ordinary partnerships, but also by some rules peculiar to itself, one, 
of which is that one person may convey his interest in the mine and business 
without dissolving the partnership. • • • Associations: for working mines 
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;are generally composed of a greater number of persons than ordlnary trading 
j)artnershlps, and It was early seen that the continuons working of a mine, 
whieh is essential to its successful development, would be Impossible, or at 
least attended wltli great difficulties, if au association was to be dissolved 
by the death or bankruptcy of one of its members, or tlie assignment of liis 
interest. A différent rule from that vvhich governs the relations of member.-* 
of a trading partnership to each other was therefore recognized as applicable 
to the relations to each other of members of a mlning association. The de- 
lectus personse whieh Is essential to constitute an ordlnary partnership has 
ao place in thèse mining associations." 

Courts of equity are never more efftcacious nor zealous in the ex- 
ercise of their preservative and protective powers than when they 
intervene to enforce the obligations springing from flduciary rela- 
tions, and in denying to the trustée any shelter for withholding trust 
property to the injury of the cestui que trust; and, when he under- 
takes to escape accountability by taking refuge behind the statute 
of limitation, thèse courts will not only construe such statutes most 
strongly against him, but where, by his silence wlien he should 
speak, or his acts, he has lulled into repose his unsuspecting bene- 
ficiary, or the circumstances of the particular case induce spécial 
reliance on the part of the beneflciary upon his lidelity, so as to 
impose upon him the honorable obligation of keeping his beneflciary 
informed of the true condition of the estate and his dealings there- 
with, his derelictions will, in the interest of exact justice, be held to 
amount to a fraudulent concealment. And to this end the courts 
will postpone the inception of the limitation period until he has, by 
some overt act, throwu off his allegiance, and the kuowledge of his 
infidelity is conveyed to his cestui que trust. Kilbourn v. Sunder- 
land, 130 U. S. 505, 9 Sup. Ct. 594; authorities, supra. A striking 
illustration of the application of this rule is presented in the case of 
Bacon v. Rives, 106 U. S. 99, 1 Sup. Ct. 3. The défendant had been 
furnished by the plaintiff, during the late Civil War, in 1863, with 
a large sum of Confederate money, to be invested by the défendant, 
in the state of Texas, in lands, or other supposed profitable ventures. 
Defendant's character inspired the utmost confidence in his integrity 
and fidelity. No report was had from him until 1865, when he re- 
ported simply large investments in cotton. Af ter that he persistently 
remained silent. No tidings were had of his whereabouts. In 1875 
it was discovered that he had long prior thereto returned to the 
state of Virginia, where he had invested probably a part of the pro- 
ceeds of his spéculations in real estate. Thereupon plaintiff flled 
against him a bill in equity of discovery and for an accounting. To 
this the défendant interposed the plea of statute of limitation, whieh, 
under the lex loci contractus, was two years on a verbal contract, 
and four years under written contract, and, under the lex fort, was 
flve years. The court said : 

"We are not satisfied that the cause of action, as set out in the bill, was, at 
the commencement of this suit, barred by limitation, as prescribed in either 
Texas or Virginia. The case, as now presented, discloses, not, perhaps, eue 
of those technical trusts of whieh a court of equity has peculiar and exclusive 
jurisdiction, but yet a trust arising out of express agreenient, under whieh 
the défendant received from complainant certain funds, whieh he undeitook 
to invest in particular klnds of property, in conformity with spécifie instruc- 
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tions glven by those whom he represented. His duty, under tlie law, al^ 
though the agreement did not, In tenus, so déclare, was, from time to time, 
as the circumstances required, to Infomi those whom he represented of his 
acts, and, upon completion of the trust, to render an account of ail he had 
donc in the premises, or, if he elected not to exécute the trust, to surrender 
the property or Its proceeds. He received the funds in 1863 or 18G4. * * * 
He gave no information whatever of his acts until the spring of 1865, when, 
in response to a letter from his principals, he wrote that he had invested the 
fiinds in the transportation of eotton, under articles of co-partnership to con- 
tinue during the war, and that the business was under the management of 
an active partner, who gave his whole time and attention to it. * * * But 
lie withheld the name of that partner, and did not inform his principals of 
the resuit of that investment. From that time forward the défendant failed 
to communicate with complalnants, or any of them, as to what, it anything, 
had been accomplished in the exécution of his trust." 

The court then proceeds to say that the existence of the trust was 
clearly estahlished. 

"It is still open, or not wholly executed. It has never been disclaimed by 
elear and unequivocal acts or words brought to the notice or knowledge of 
complalnants, or either of them. TUere has been no adverse holding of the 
original fund, or of its proceeds Consequently the possession by the de- 
fendant of the proceeds of the original funds, if invested at ail, may be deemed 
the possession of those whom he undertook to represent," 

Further on the court says : 

"Unless otherwise distinctly declared by the statute prescribing fixed pe- 
riods for the commencement of sults, the cause of action is not ordinarily 
deemed to hâve accrued against, nor limitation to commence runuing in favor 
of, the trustée of such a trust as in the bill described, until the trust is closed, 
or -until tlie trustée, with the knowledge of the cestuis que trustent, disavows 
the trust, and holds adversely to their claims." 

Applying thèse wholesome doctrines to this case, what are the 
facts? The défendant Hurst for many years prior to 1872 resided in 
the territory of Montana, engagea in buying, working, and operating 
gold and silver mines. Charles Gage, brother of Alden Grage, mar- 
ried the defendant's sister. Prior to 1872 he and the défendant had 
been intimately associated together in business and mining opéra- 
tions in Montana. In 1872 they were partners in ail mining claims. 
Prior to that time, when one was marshal in one of the counties, the 
other was his deputy. When the term of one ceased, the former 
deputy would become marshal, and the former marshal would be- 
come his deputy; and they shared, mutatis mutandis, in equal por- 
tion, the income of the office. Shortly prior to 1872 Charles Gage 
took up his résidence in the state of lowa. By personal interviews 
and correspondence, he induced Alden Gage, who knew nothing of 
practical mining, and had never been in Montana, to become inter- 
ested in said mining opérations. He extolled in unmeasured terms 
the virtue, integrity, and trustworthiness of Hurst to his brother, 
Alden. The resuit was the admission of Alden into a full partner- 
ship in ail their mines and mining opérations. From time to time, 
Alden was called upon to make advancements to this concern, until 
he had advanced about |2,000, under the supposition that Charles 
was advancing corresponding sums, but who in fact did not furnish 
but little over |300, which he borrowed from Alden, and does not 
seem to hâve ever repaid. Défendant received and used this money. 
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TJp to the time of Aiden's death in 1875, défendant wrote him from 
time to time, respecting the condition of the business, which ex- 
perienced the usual fluctuations, disappointments, and hopes char- 
acteristic of such adventures; but, under the letters of défendant, 
there was sufflcient encouragement to lieep up hope and remittances. 
In one of thèse letters, in 1874, Hurst said: 

"Am happy, for can see how that within j'ear or two, witb good manage- 
ment, am going to make money ont of quartz, I think. Am not sorry now 
that you are interested wlth us, only that it may take longer than you ex- 
pected. * * * Our mill Is running every day on gold rock, and is keeping 
up the expenses developlng the mines. We hâve got plenty of gold quartz, 
as well as silver, that does not look so bad at présent, but it will take us 18 
months to get them in shape to make money." 

In a postscript he speaks of Charley having written him suggest- 
ing that papers be drawn up showing that Alden was interested 
"with us." 

"You will find that I will do just as I agreed, if not a little better with you. 
Although you are a stranger to me, you hâve placed contidence in me, aud I 
liope I will never give you cause to regret it. I may make a failure, but I 
uever will betray that confidence by any dislionest act, and I cannot think 
(jharley would." 

In the last letter he wrote Alden, in March, 1875, after apologiz- 
ing for not writing to Alden, answering his inquiries, he said: 

"Think this summer will tell the taie for us, as we hâve got men working 
on four différent iodes. They look well. Would not sell one iuch, unless 
could get plenty of money for it." 

In 1877 Charles died childless, leaving his wife surviying. On 
May 7, 1877, after the death of Charles, Hurst wrote to Mrs. Alden 
Gage, in which he said, inter alia: 

"In relation to your interest in Cherry Creek Mine, at présent will say they 
are almost worthless; but at one time we could hâve made money by selling 
them, aud the time may corne again. Should it come, and there is any money 
realized out of it, I will give you my sacred word you shall hâve every dollar 
of your share, which is equal with Charley's aud mine. As regards my in- 
togrity, outside of politics, I would refer you to Hon. W. F. Sanders, in Helena; 
Hon. Henrj' L. Blake, associate justice of Montana; P.' A. Largey, C. L. 
Dahler, bankers; or any other business men in the terri tory." 

From that time on to the institution of this suit, he gave her no 
information and made no report of his stewardship; but he held on 
to the property,— run and trafficked in the same. The master finds 
that among the partnership mines, under the partnership, were the 
Broadway, Ajax, and Ked Bluff Mines and Mill; and Hurst admits 
in his letter that the Cherry Creek Mine was also among the part- 
nership property. It is quite évident, from ail the évidence in this 
case, that, at the time of the death of Alden and of Charles Gage, 
thèse mining properties were either in process of development, or 
that Hurst was preparing for their development and opération. He 
began active work on the Broadway Mine, developing the interest 
he and Charles had therein, in 1877. The property was in a condi- 
tion in which it could not be abandoned, and it would hâve been 
destructive to the interests of ail parties to hâve donc so. He never 
denied the interest of his sister, as the widow of Charles Gage, in 
the Broadway Mine, for the évidence shows that he paid her large 
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dividends therefrom as late as 1880. Repeatedlv, during tlie time 
heran it, he admitted tliat Alden Gage was iiiterested in the prop- 
erty; and the same Hon. W. P. Sanders raentioned hj him in his 
letter to Mrs. Alden Gage testifled in liis déposition that as late as 
1880, or perliaps 1881, the défendant proposed to send by him, to 
Mrs. Alden Gage, the sum of about $3,000, on account of dividends 
in this Bioadway Mine. This, however, the défendant dénies, in a 
qualified way, by saying that it was only the sum of |300 which he 
proposed to send her, as a mère charity. In 1881, meeting with an 
opportunity to sell ont the partner ship interest in this mine, he ob- 
tained from the widow of Charles a quitclaim deed for her interest, 
for which he paid her $1,000, and in August of that year he sold the 
partnership interest, realizing therefrom $15,000. In the following 
fall, or in 1882, he came to Kansas City, and bought a home with 
part of this money, and speculated with the balance, as he claims, 
and lost thereon. As late as November or December, 1883, he re- 
turned to Montana, and sold the Red Bluff property, which was the 
Red Bluff Mines and Mill, found by the niaster to belong to this 
partnership. So it appears that as late as November or December, 
1883, within five years of the institution of this suit, he was engagea 
in looking after and closing out the partnership property. But he 
was as silent as the grave, so far as Alden's widow was concerned, 
as to thèse important sales. By his said letter to her in May, 1877, 
he gave her to understand, in effect, that the partnership interest 
was subsisting and coutinuing under his guardianship and watchful 
eye; and its effect was to persuade her to remain in hopeful inaction, 
relying upon the pledge of his "sacred honor" that in the end of his 
stewardship he would account for every dollar. But he concealed 
from her his sales of the Broadway and Red Bluff Mines and Mill, 
aggregating about $20,000, and even the fact of his removal to Mis- 
souri. Not until a short time before the institution of this suit did 
Mrs. Gage learn, on a chance meeting with that same Hon. W. F. 
Sanders, of the sale of this property. And, when she did call him 
to account, he denied even the existence of the partnership in this 
property, and refused to render any account for a single dollar. Un- 
der such circurastances and facts, the plaintiff has not been guilty of 
inexcusable lâches, and the défendant is not sheltered by the stat- 
ute of limitation. Equity protests against such défense. 

In respect of the suggestion of defendant's counsel that the master 
ought to hâve accepted, nem. con., the testimony of the défendant 
to the effect that in a private interview had with Alden Gage, in 
Utah, shortly before his death, Alden gave him to understand that 
he abandoned to him (Hurst) his interest in said partnership, it is 
euflficient to say that défendant has flled no exceptions to the master's 
findings. And, even if this were an open question, the défendant is 
contradicted as to the probability of any such statement by his own 
letter to Mrs. Gage in May, 1877, in which he recognized her inter- 
est in certain partnership property, and promised her, if anything 
came therefrom, to account for it. If this were a suit between Al- 
den Gage's administrator and the défendant, he would hâve been 
incompétent as a witness to such interview. And where he cornes 
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to withhold the property of the dead man, from his widow, whose 
voice is hushed forever in the grave, the master is well justifled, in 
Tiew of ail the facts and circumstances of this case, in discrediting 
that statement. 

In respect of the exceptions taken by the complainant to the mas- 
ter's report, I am frank to say that he has dealt most liberally with 
the défendant, in allowing him crédits for expenditures clainied by 
him to hâve been made in and about the partnership property, — 
espeeially in respect of certain crédits allowed the défendant on ac- 
count of purchases and work done prior to the admission of Alden 
Gage into the co-partnership. There is much reason in the conten- 
tion of complainant's counsel that Alden was admitted into a one- 
third interest in the property as it stood at the time of his admission. 
But in view of the indeflniteness of much of the testimony, and the 
complications in the state of the accounts after so long a lapse of 
time, the master has, perhaps, on the whole, reached a conservative 
conclusion. 

The master has not allowed any interest on the flnal sum found 
in favor of complainant. The justice of this conclusion is not ap- 
parent to the court. Interest is a compensation for the use of money 
wrongfully detained. It is customary for ail courts to allow inter- 
est on the flnal sum found to be due on an accounting. And while 
it is to be conceded that a court of equity, in such case as this, would 
be justifled in awarding interest on the balance found due to the 
complainant from the time when it should hâve been accounted for, 
certainly the complainant should be allowed interest on this sum 
from the date of demand of paj-ment made of the défendant for an 
accounting. The statute of this state (Eev. St. § 5972) déclares that 
creditors shall be allowed interest at the rate of 6 per centum per 
annum "for ail moneys after they become due and payable on writ- 
ten contracts, and on accounts after they become due and demand 
of payment is made." As this is a demand on account not in writ- 
ing, the interest should be computed from the date of demand. It 
appears that such demand was made some time before the institu- 
tion of suit. In the absence of a more exact date furnished by the 
évidence, interest should be computed on the sum found by the mas- 
ter from the 9th day of July, 1888, — the date of flling the pétition. 
Etecree accordingly. 



UNITED STATES v. NATIONAL BANK OF ASHEVILLE et al. 

;Circuit Court, W. D. Noitli Carolina. Marcli 3, 1896.) 

National Bakks— LrABiXTTT for Deposits op Postmaster. 

A national bank, not deslgnated as a depository of public moneys, wliich 
i-eceives, under the permissive authority of law and the régulations of the 
post-office department, deposits of money made by postmasters in theiî 
officiai capacity, thereby assumes a fiduclary relation to the government, 
and becomes a bailee of the government, so as to become directly responsi- 
ble to it for any moneys which it knowingly or negligently allows the post- 
master to withdraw by private check, or otherwise appropriate to his own 
use; and where, after tUe removal of the postmaster, he deposits a sum 
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to make good a sliortage in his balance, the bank cannot apply it in dis- 
charge of a debt due it from him persoiially. 

3. SaMB— EqUITY JuRISDICTIOÎf. 

By reason of tliis trust relation, equity bas jurisdictlon of a bill by the 
government to require an aceount and settlement of the moneys so de- 
posited with it; and this reniedy is not aft'eeted by the fact of a cumu- 
lative remedy at lavv agalnst the postmaster on his oftieial bond. 

This was a bill in equity by the United States against the Na- 
tional Bank of Asheville and others to require an accounting in 
respect to public moneys deposited with it by défendant George W. 
Cannon, as postmaster at Asheville. Défendants flled a gênerai 
demurrer, which was duly set down for argument, and has been 
heard and considered on written arguments and briefs. 

R. B. Glenn, U. S. Atty., and Moore & Moore, for the United 
States. 
Davidson & Jones, for défendant national bank. 

DICK, District Judge. The bill allèges in plain, positive, and spécifie 
terms, that défendant George W. Cannon was duly appointed post- 
master at Asheville on the 27th day of March, 1889, and soon there- 
after entered upon the duties of said office, and continued to dis- 
charge the same until 17th of April, 1893, wlien he was removed 
from office; that during his term of office, and between the Ist of 
April, 1892, and the 17th of April, 1893, he, in his officiai capacity, 
took into his possession the sum of |40,594.04, moneys received from 
and in behalf of the United States, and deposited the same with 
the codefendant National Bank of Asheville, and received from 
said bank a "deposit book or pass book," showing a statement of 
the said deposits to the aceount of Gannon, as postmaster ; that the 
défendant bank had full knowledge that the public moneys so de- 
posited were the moneys and property of the United States. The 
bill further allèges that on the 13th of Ma.y, 1893, after his re- 
moval from office, the said Cannon deposited with the défendant 
bank the sum of Î600, to be applied as a crédit to his said aceount 
as postmaster, in substitution of moneys which he had ehecked out 
of said bank, and appropriated to his own private use. The bill 
further allèges that the défendant had full knowledge of the re- 
moval of Cannon from his office on the ITtli of April, 1893, and that 
the balance of 11,764.82 on his deposit aceount as postmaster on 
The 13th of May, 1893, were the moneys of the United States, and 
not the funds of Cannon, as they were deposited in the flduciary 
capacity of postmaster and flnancial agent of the United States. 

In considering this case on demurrer, as I am of opinion that the 
facts clearly and speciâcally alleged in the bill are amply sufflcient 
to authorize the équitable relief insisted on by complainants, I 
deem it unnecessary to refer to the force and effect of the alléga- 
tions of the bill as to the claims and prêteuses of the défendant 
bank in justification and défense, and the contrary charges and 
averments made in the bill. Thèse are niatters which can be fully 
set forth in subséquent pleadings, and be investigated, developed, 
and determined on the proofs. 
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It appears on the face of the bill that, before this suit was in- 
stituted, a régulai- demand was made on défendant bank for an 
account and settlement of the public moneys received by it on de- 
posit by Cannon in bis ofiflcial capacity, and such demand was posi- 
tively refused. As the défendant Cannon failed to appear on the 
proper rule day, and file plea, demurrer, or answer, an order was 
duly entered to take the bill pro confesso; and, 30 days having 
elapsed since such order was entered, this cause may be proceeded 
in ex parte against him, as provided in eighteenth equity rule. 

The défendants' counsel properly insisted that the demurrer of 
défendant bank only admits the truth of the allégations of fact in 
the bill that are properly pleaded, and not matters of inference and 
argument or conclusions of law, however clearly they may be stated. 
A gênerai demurrer présents objections to the equities of the case 
dépendent upon the facts alleged in the bill, and must be deter- 
mined upon the assumption of the truth of such allégations; and 
ail légal inferences and conclusions of law are matters for the judi- 
cial notice of the court. A décrétai order overruling a demurrer 
in equity does not détermine the merits of a case, but only affords 
an expression of the opinion of the court that the allégation of 
the facts in the bill and the reasonable inferences dediiced there- 
from are sufficient to entitle the plaintifl to the relief sought. The 
défendant will hâve opportunity, by plea or answer, to disclose facts, 
and sustain theni by évidence, and thus controvert the allégations 
in the bill; and lie will not be estopped by the implied admissions 
of facts arising from his previous demurrer, as such admissions 
were only for tlie ijurposes of the argument. 

Upon this hearing, on demurrer, the implied admissions of the 
défendant bank bring the case clearly within the ancient and fun- 
damental principles of equity, well settled by text writers and nu- 
merous authorities, that ail persons coming into the possession of 
trust property, with notice of the trust, shall be con.sidered in 
equity as trustées, and bound with respect to that property to coin- 
ply with the requirements and purjjoses of the trust; and wlien a 
party has dealings with a trustée, with actual or constructive no- 
tice of the trust, he will be required to repay to the trust fund any 
moneys which lie may hâve received in conséquence of the breach 
of trust. In such transactions a party is regarded in equity as 
conniving with the trustée in a violation of his duty, and will be 
declared by the court a constructive trustée, without any référence 
to the intentions of the parties concerned, either express or im- 
plied. In this case it is not necessary for the court to hold the 
défendant bank as a constructive trustée, as it voluntarily assumed 
the duties and obligations of an implied trust arising eut of the 
conduct and manifest intention of the parties when the public mon- 
eys were deposited and received. 

National banks are created and their franchises are deflned by 
acts of congress; and in some degree they are under the visitorial 
supervision of the government, but they are private corporations, 
and not parts of the government, although in some respects they 
are quasi public institutions, and designed to aid the government 
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when employed as flnancial agents in the public service. Their cur- 
rency is secured by the deposit of bonds of the United States, and 
the government lias a prior lien on their assets for the rédemption 
of their currency. If designated as depositories of public moneys, 
they must give sueh satisfactory security by deposit of United 
States bonds as may be required by the secretary of the treasury 
for the safe-keeping and prompt payment of the public moneys de- 
posited, and the faithful performance of their duties as flnancial 
agents. Xational banks not designated as depositories cannot law- 
fully receive public moneys on deposit, except in the case of post- 
masters making deposits under peculiar and specifled circumstan- 
ces. By positive law and the spécifie régulations of the post-office 
department (Postal Laws & Régulations, p. 72), ail postmasters re- 
ceiving public moneys in their officiai capacity are custodians of 
the funds collected by them or placed in their possession and cus- 
tody, and are required to keep them safely, without loaning, using, 
depositing in banks, or exchanging for other funds than as specially 
allowed by law, until ordered by the postmaster gênerai to be trans- 
ferred or paid out. Where there is no designated depository in the 
county wibere a post office is situated, the postmaster may at his 
own risk, and in his officiai capacity, make deposits in a national 
bank in his town or city; but he or any other person cannot de- 
mand or receive, directly or indirectly, interest on such deposits. 
A national bank that knowingly receives such funds from a post- 
master under such permissive authority, and opens an account with 
him in his officiai capacity, assumes a fiduciary relation to the gov- 
ernment by reason of the privilège conferred, — the confidence re- 
posed, and the risk of possible loss. This implied authority of law 
to receive public moneys on deposit is, in effect, équivalent to an 
express délégation of authority to receive, and constitutes such na- 
tional bank a bailee of the government, and it assumes the obli- 
gation of safely keeping the public moneys thus deposited and ac- 
cepted; and any undue négligence or nonobservance of law on its 
part bas the légal effect of fraud and breach of the trust and confi- 
dence expected and reposed under the sanction of positive law. 
Such funds are to be held and safely kept for the purposes intended, 
and can only lawfully be withdrawn by a postmaster under orders 
of the post-office department to meet the legitimate requirements 
of the public service. The bank, as a lawfully authorized bailee of 
such funds, is presumed to know the law regulating the care, cus- 
tody, and disposition of the same, — and cannot, without incurring 
liability, knowingly allow the postmaster, by private check, to with- 
draw such funds for his personal use, and cannot under any cir- 
cumstances retain and apply such funds in satisfaction of the per- 
sonal indebtedness of the postmaster on private account. The fact 
that the public moneys deposited by the postmaster in his officiai 
capacity were mingled with the funds of the bank, so as to lose 
their identity, did not impair the légal and équitable rights of the 
government, which still remain as a charge upon the entire mass 
of the bank funds until the trust moneys are fully restored to the 
rightful owner. If the bank was insolvent, and was in process of 
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liquidation, the United States, by not taking the security required 
by law to guard against possible loss of public moneys deposited 
and received by permissive authority, would be in the position of 
other creditors in the distribution of the insufflcient assets of the 
bank, who had no connection with the misapplication of the trust 
funds. Cook Co. Nat. Bank v. U. S., 107 U. S. 445, 2 Sup. Ct. 561. 

From the facts alleged in the bill, and impliedly admitted by the 
demurrer, it appears that the défendant Cannon, as postmaster, re- 
ceived large sums of money from the United States, and deposited 
the funds in his officiai character in the défendant bank, and opened 
an account as postmaster, and was furnished with a pass book, in 
which his officiai account was stated and entered by the officers of 
the bank. The bank was fully aware of the duties and obligations, 
of the postmaster to the government, and it knowingly allowed him, 
to some extent, to withdraw thèse trust funds on private checks, 
for individual purposes, which caused a déficit in his officiai ac- 
count, but there was still a large balance of the public funds depos- 
ited by him as postmaster; that to meet, in some degree, his déf- 
icit on officiai account, and shortly after his remoA'al from office, 
he deposited in said bank |600, and directed the same to be applied 
as a crédit to his officiai account. By sueh direction of the depos- 
itor, this sum of Î600 became a pai't of the trust fund belonging to 
the United States, and could not be applied in payment of the debts 
which he owed the bank on private account. ïhis question is not 
very material as to the resuit of this case as it appears on demurrer, 
as I regard the bank as under direct liability to complainants for 
any balance of the trust funds which it accepted as bailee after de- 
ducting the sums of money legitimately withdrawn by the postmas- 
ter, and applied to the purposes for which such public moneys were 
designed when deposited. 

The counsel, in their written arguments and briefs, presented 
many questions of law they deemed involved, some of which I will 
briefly enumerate: The adequacy of a remedy at law that excludes 
equity jurisdiction; the prineiples of equity that authorize a bill for 
discovery and account even where there is some remedy at law; the 
exclusive jurisdiction in equity to adjust and enforce executory 
trusts; the contracts and relations between depositors and banks; 
the extent and nature of a banker's lien conferring the right to re- 
tain funds of depositors to meet their personal indebtedness ; the na- 
ture of gênerai deposits and spécial deposits; the duty and obliga- 
tion of banks to honor and pay the checks of depositors; the liabil- 
ity of persons in possession of trust funds with notice of the trust; 
the rights of cestuis que trustent in a court of equity to follow mis- 
applied trust funds so far as they can be clearly identified, or traced 
to other property into which converted; and as to how far trust 
moneys mingled and confounded in a gênerai mass of same descrip- 
tion can be ascertained and applied to the purposes of the trust. 
I hâve examined the authorities cited by counsel as far as they 
were conveniently accessible, but, with the views which I enter- 
tain, I deem it unnecessary to consider further many of the interest- 
ing questions of law presented in arguments and briefs. 
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With the facts before me on admissions of demurrer, I regard the 
défendant bank as responsible to tke United States for any balance 
of public moneys under the directly assumed obligations of a law- 
fully authorized bailee for valuable considération. The bank was, 
by law, accorded the permissive privilège of receiving public mon- 
eys from a postmaster without furnishing the security required of 
national banks that are expressly designated depositories. By this 
indulgence, the government incurred possible risk of loss if the 
bank should become insolvent; and the bank was relieved from 
the rigid penalties imposed upon private and unauthorized banks 
knowingly receiving deposits of public moneys by holding their re- 
ceiving officers as guilty of embezzlement. A person dealing with 
ofScers of the government must take notice of the extent and na- 
ture of the authority conferred by law in their ofQcial capacity; 
and the United States are only bound by acts of officers which come 
within the just exercise of olBcial powers. The défendant bank, 
by receiving public moneys deposited by postmaster in his officiai 
capacity, and by virtue of express authority conferred by law, as- 
sumed to some extent the obligations of a designated depository, 
and became, not a flnancial agent, but a bailee, bound to exercise 
the highest degree of care over the funds placed in its custody un- 
der the peculiar circumstances. Even if this légal proposition is 
too broad and stringent, under well-settled principles of equity the 
acceptance of public moneys by the bank, with full knowledge of 
their flduciary character and the confidence reposed by the govern- 
ment, were sufflcient to create a duty to dévote such funds to the 
purposes intended by the deposit of such trust funds. McKee v. 
Lamon, 159 U. S. 317, 16 Sup. Ct. 11. If the bank assumed no high- 
er obligations than those imposed upon a gratuitous bailee at com- 
mon law, it was bound, in good faith and in law, to restore to the 
government on demand the public moneys deposited which had not 
been paid ont by authority of law upon the officiai checks or orders 
of a rightful public ofScer. But the bank was more than an ordi- 
nary mandatary bailee, and its primary duty and obligation was to 
the United States, and not to the officiai agent who made the de- 
posit. Its duties and obligations were imposed and defined by pos- 
itive law, founded upon considérations of public policy. It must 
be presumed to know the law applicable to this peculiar kind of 
bailment. Such funds could not be used by bailee for the pur- 
pose of demanding and receiving interest. They were in the na- 
ture of spécial deposits for government purposes, and could only 
be withdrawn in the manner provided by law. If withdrawn on 
the oiHcial checks of the postmaster, and applied by him to his Per- 
sonal purposes, the bank would not be responsible, unless it had 
actual or constructive knowledge of the unlawful intention and pur- 
pose of the postmaster when the checks were drawn or presented 
and paid ; for, as the checks were in proper f orm, the bank would 
hâve a right to présume that he was lawfully performing his offi- 
ciai duty. The public moneys deposited by the postmaster in the 
bank did not come within the ordinary rules of law which estab- 
lish the relation of creditor and debtor between depositors and 
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banks, and require t&e b'anks to lionor and pay the checks of de- 
positors when they hâve funds applicable tô such purpose, and au- 
thorize the banks, by way of lien, to retain personal funds of depos- 
ïtors to satisfy individual indebtedness to the banks. The deposit 
of public moneys in this case in no way misled the bank, or was 
calculated to induce the bank to extend the personal crédit of the 
officiai depositor. National Bank v. Insurance Co., 104 U. S. 54. If 
the bank, as bailee, mingled thèse public moneys in the gênerai mass 
of its own funds, it may be that the bank violated the law by directly 
or indirectly demanding and receiving interest ; as it had no au- 
thority to loan such funds, and there was, by law, positive prohibi- 
tion. The funds certainly did not lose the character they had when 
deposited, and ail the funds of the bank became, in equity, trust 
funds of the United States, until the just claims of the government 
are adjusted and paid. 

The counsel of the défendant bank insisted that the plaintiffs had 
a clear and adéquate remedy at law against the postmaster and his 
sureties on oflQcial bond, and therefore could not resort to a court 
of equity for relief. The adéquate, appropriate, and only remedy 
of the plaintiffs against the bank was in equity, and not at law. A 
court of equity has exclusive jurisdiction in administering and en- 
forcing executory trusts, and a complaining cestui que trust has no 
remedy at law against a trustée for acts done in that capacity. 
The bank only occupied towards the plaintiffs the relationship of 
trust and confidence to keep the public moneys safely, and only al- 
low them to be withdrawn in the manner provided by law. The 
adjustment and settlement of the affairs of such flduciary relation- 
ship, when controverted questions of liability arose between them, 
gave rise to the necessity for discovery and account showing the 
condition and disposition of the funds of the executory trust, to en- 
able a court of equity to détermine the rights of parties by allow- 
ing ail just crédits and ascertaining any balance due from the bank. 
The fact that the plaintiffs hâve cumulative remedy at law against 
the postmaster on his officiai bond did not preclude the plaintiffs 
from the more convenient and effectuai remedy in equity against 
the bank, as trustée of public moneys accepted by trustée. The 
plaintiffs had the right to seek the enforcement of the executory 
trust in equity, and proceed in same suit against ail parties who 
hâve in possession any of the trust funds, or who knowingly par- 
ticipated in transactions affecting the subject-matter of the trust. 
As the public moneys were deposited by authority of law, and no 
security was required of the bank by the deposit of the Untted 
States bonds, the manifest object of the law in requiring the post- 
master to deposit at his own risk was to reserve and continue the 
liability of him and sureties on officiai bond if the bank should be- 
come insolvent, and loss should be incurred by the creditors assert- 
ing equality of claim in the distribution of insufficient assers. 

After careful considération of ail matters appearing in tliis case, 
the court directs a décrétai order to be entered of record, overrul- 
ing the démarrer, and requiring défendant bank to file plea or an- 
swer. 

v.73ii'.no.o— 25 
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GENERAL ELECTRIC CO. Y. WEST ASHEVILLE IMP. CO. 

Ex parte CARRIER et al. 

(Circuit Court, W. D. North Carolina. Marcli 20, 1896.) 

EQUITY PraCTICE — SUITS AQAIKST CORPORATIONS — INTERVENTION BY StOCK- 
HOLDEES. 

ïhe charter of the W. Ce, a North Carolina corporation, was repealed 
by an act of the législature, passed without the linowledge of the cor- 
poration or any of its mëmbers, and while it was solvent and a going 
concérn. Pursuant to plans concèrted at a meeting of the président and 
directors, a suit was instituted by a creditor. for the wlnding up of the 
corporation, in which a receiver of the property of the corporation was 
appointed. Subsequently, several stockholders, including the président 
and secretary, petitioned for leave to intervene as parties, to protect 
their interests, alleging fraudulent dealing by the complainant, in déro- 
gation of the rights of the corporation and the petitioners, but not alleg- 
ing that any request had been made to the directors of the corporation 
to ralse tlie issues stated or protect the petitioners' rights. The Code of 
North Carolina (section G67) provides that corporations whose charters 
shall expire or be annulled sliall. nevertheless, continue bodies corporate 
for three years, for the purpose of prosecuting and defending actions 
and winding up their affairs. Held, that the board of directors sliould 
bave been applied to, to protect the stockholders' interests; and, in the 
absence of any allégation of the directors' neglect or refusai to do so, 
the individual stockholders should not be permitted to intervene. 

C. M. Stedman, for Greneral Electric Co. 

Merrimon & Merrhnon and John P. Arthur, for petitioners. 

Before SDIONTON, Circuit Judge, and DICK, District Judge. 

SIMONTON, Circuit Judge. This case cornes up on a motion to va- 
cate an order ûled 14th January, 1896, pennitting the petitioners and 
ail other stockholders and creditors of the West Asheville Iinprove- 
ment Company to intervene pro interesse suo in the main cause, as 
défendants therein, with ail the rights incidental thereto. It is 
proper to say that the motion is made by counsel with the permission 
granted to them by the judge who signed the order, and that without 
such permission it would not hâve been entertained. 

The West Asbeville Improvement Company was a corporation or- 
ganized under the law of North Carolina. Some time about June 
or July of the past year, it was discovered that the législature of 
North Carolina, at the session immediately preceding the discovery, 
had repealed the charter of the corporation. This discovery was a 
surprise to air parties interested in the corporation, and up to this 
time there seems to be a mystery connected with it. At the time 
of this repeal, the corporation was doing a large business, was in the 
eûjoyment of a large and valuable property, owed a considérable 
debt, by way of mortgage securing outstanding bonds and a floating 
debt, but was by no means in an insolvent or even dangerous pe- 
cuniary condition. Called upon to meet this whoUy unexpected 
emergency, a meeting of those who theretofore had been the prési- 
dent and directors of the corporation was called; and, after consul- 
tation with counsel, the proceedings in the main cause were insti- 
tuted, the chief purpose and motive for which were the appointment 
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of a receiver to take charge of the assets and affairs of the late cor- 
poration. Eeceivers were appointed, and took charge, but no fur- 
ther steps were taken, the manifest désire being not to hasten 
progress until an opportunity was afiforded of going bef ore the légis- 
lature of North Carolina, and of obtaining a correction of an error if 
the repeal was the resuit of an error, or of a reconsideration of the 
action of the gênerai assembly if the repeal was intentional. Pend- 
ing this proceeding, the pétition in question was ûled. One of the 
petitioners, E. G. Carrier, was the président of the corporation before 
■and up to the date of the repeal of its charter, and was présent at 
and presided over the meeting called upon the discovery of the repeal 
above spoken of ; and J. D. Carrier, another of the petitioners, was 
secretary of the corporation. The other petitioners are friends and 
relations of E. G. Carrier. The pétition allèges acts of fraudulent 
•dealing on the part of the complainant, in dérogation of the rights 
and interests of the West Asheville Improvement Company and of 
the petitioners individually. It does not state that an approach 
has been made to the directors of the West Asheville Improvement 
Company, requesting that thèse issues be raised in the pending suit; 
Bor does it allège any fraudulent conduet or partisan relation on the 
part of thèse directors; nor does it state any reason whatever for 
Bot applying to them for co-operation with the petitioners. It asks 
that they themselves be allowed to intervene and protect their own 
rights, in their own name. The order of the court now in -question 
grants them this privilège, and extends it to ail the other stockhold- 
ers and creditors of the West Asheville Company. 

As a gênerai rule, the corporation represents ail the shareholders 
in suits by a third party; and the directors control the action of the 
corporation. But if the directors are false to their duty, and there 
is danger that they will, from corrupt motives or blind obstinacy, 
abandon, neglect, or sacrifice the interests of the shareholders com- 
mitted to their charge, then the courts of equity will permit stock- 
holders to intervene for their own protection, and to seek and obtain 
the aid of the court. Bronson v. Kailroad Co., 2 Wall. 302. But, in 
the absence of such misconduct on the part of the controlling authori- 
ties of the corporation, they will not be permitted to intervene. And 
for obvious reasons. If such privilège be accorded to one, it must be 
allowed to ail. And so a case will be burdened by a number of 
parties, and be exposed constantly to abatement by death, change 
«f relation, or circumstance of individuals, and justice be greatly im- 
peded. The questions in every case are: Is the complaining stock- 
holder remediless unless he represent his own interest? Is there dan- 
ger of the commission of a flagrant wrong? If thèse questions be 
answered in the affirmative, he will be allowed to intervene, not- 
withstanding that the remedy is an extrême one, and should not be 
permitted without hésitation and caution. 

The board of directors of the Asheville Improvement Company con- 
sisted of persons the majority of whom are men of great business 
expérience and judgment, of unexceptionable character, and possess- 
ing public confidence. There is no charge or suspicion of charge 
that they hâve acted or would act treacherously to the trusts con- 
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fldéd to them. The petitioner E. Gr. Carrier is himself one of tliis 
bôard, and coineided in ail the action taken, consenting to the flling 
of the answer of his corporation in the main cause. The learned 
counsel who represents the petitioner, in a clear and very forcible 
argument, contended that no application could be made to the di- 
rectors for relief, fcecause, in point of fact, there are no directors 
of the West Asheville Improvement Company, as the repeal of the 
charter extinguished the llfe of the corporation and of ail of its 
agencies. But the dissolution of a corporation from any cause 
does not destroy its property or pay its debts. The franchise of con- 
ducting itself as a légal entity, may be, is lost. But the rights of 
creditors, the obligation of debtors, and the property of the share- 
holders, remain. And in the absence of statutory régulations, with- 
out the necessity for statutory régulations, the courts of equity take 
hold of and protect thèse interests. In Korth Carolina the wisâorn 
of her législature bas provided for such an eiaergency. In tlie Code 
of 1883, which is a single act, read and passed in accordance with the 
constitution, and therefore speaking as of the date of its passage, in 
words de prsesenti, is this provision (section 667): 

' 'Ali corporations whose charters stiall expire by tlielr own limitation or sliall 
be annulled by forfeiture or otherwlse shall nevertheless be continuée! bodles 
corporate for the terni of three years after the time -when they hâve been so 
dlssolved, for the purpose of prosecuting and deteuding actions by or against 
them, and of enabling them gradually to settle and close their concerus, to 
dispose of and convey their property and to divide their capital stock; but not 
for the purpose of continuing the business for which such corporation may bave 
been established." 

The provisions of this section are free from any ambiguity. The 
mischief to be remedied was the confusion possibly resulting from 
the abrupt dissolution of the corporation from any cause. The plan 
adopted was the continuation of the corporate character solely for 
the purpose of wiuding up its alïairs. It is urged with great in- 
genuity that this section became and was by the opération of law a 
part of the charter of this corporation, the West iisheville Improve- 
ment Company, and that, when its charter was repealed quoad hoc, 
this provision was repealed also. But the proposition is as unsound 
as it is ingénions. It is not a provision of the charter of the West 
Asheville Improvement Company, but a gênerai provision of law 
applying to ail corporations. The repeal of this particular charter 
does not repeal it pro tanto. Indeed, the repeal makes it applicable 
actively to this particular corporation, as a sort of statutory letters 
of administration; whereas before the repeal it was a passive pro- 
vision, if one may so speak. This being the case, the corporate 
character is continued by the statute, especially for the very purpose 
of a suit of this nature. And this is a corporate act, especially pro- 
vided for. And as ail corporate acts must be efïected by agents, and 
as the directors are the gênerai agents of the corporation, the peti- 
tioners could and should hâve applied to them to raise the issues 
they now présent. 

It is contended, howevei', that Code N. 0. § 668, has provided a 
mode in which a receiver can be appointed for a defunct corporation ; 
and that, under the décisions of the suprême court of North Caro- 
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lina, this mode is the only one which can be pursued. But, as has 
been seen, courts of equity, in tbe exercise of their appropriate 
jurisdiction, can take charge of and wind up the afïairs of corpora- 
tions whose charters bave ceased from any cause to exist. The 
jurisdiction of courts of the United States in equity is derived from 
the constitution and laws of the United States. It cannot be en- 
larged. Nor can it be diminished by the législature of any state. 
Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75; Furnace Co. 
V. Witherow, 149 U. S. 574, 13 Sup. Ct. 936; Borer v. Chapman, 119 
U. S. 587, 7 Sup. Ct. 342. In the case at bar, E. G-. Carrier is the 
président of the corporation and the presiding ofBcer of the board of 
directors. Surely, his représentation would reçoive a respectful 
hearing, and his suggestions as to objections to the claim of the com- 
plainant will be listened to. At ail events, until they are disre- 
garded, the whole of the stockholders and creditors should not be 
made parties to this record. Under the circumstances in which the 
answer of the West Asheville Improvement Company was put in, — 
to meet but one emergency,— leave will be granted at any time to 
amend it so that complète justice can be done. If there be any 
cause of complaint against this complainant for its action towards 
the West Asheville Improvement Company, or a claim for affirmative 
relief because of this against it, a cross bill can be flled. If the amount 
due the complainant is in dispute, this can and will be examined into, 
and the correct sum ascertained in the necessary progress of the 
case. Before the affairs of this corporation can be wound up, each 
créditer and each stockholder must be called in to establish his 
claim. Corning in, they will hâve a right to dispute the conflicting 
claims. If the petitioners hâve any speciâc ground of complaint 
against the complainant for injury to their rights as individuals, 
each of them has a plain, adéquate, and complète remedy at 
law. At ail events, in the présent stage the intervention is pré- 
maturé. If in the future development of the case, it should appear 
that there is danger that the rights of the petitioners, or any of 
them, are neglected or endangered, they may be allowed to become 
parties actively (compare Williams v. Morgan, 111 U. S., at pages 
698, 699, 4 Sup. Ct. 638); or the pleadings can be so amended as to 
maice them, or some one or more représentatives of them, the parties 
to the record. The pétition is dismissed, without préjudice. 

DICK, District Judge. I hâve carefully read and considered the 
foregoing opinion, sent me by the circuit judge, and readily concur in 
the disposition made of the motion of petitioners. 



RAINEY v. H. c. PRICK COKE CO. 

(Circuit Court, W. D. Pennsylvania. April 7, 1896.) 

Partition— CoAi, Lands— iNjrucTioN against Mining. 

Complainant brought suit against défendant for the partition of certain 
coal lands owned by them in common, and défendant, in its answer, con- 
eeded the right to demand partition. Pending the suit, complainant ex- 
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tended the worklngs fi-om certain mines owned by hlm on adjolning land, 
and began mining eoal from the common land. Défendant then filed 
a cross blU to enjoln snch mining, alleglng that the same was causing 
irréparable Injury to the défendant In its part ownership. Helâ, that the 
court had the power to enjoln such mining durlng the pendency of the 
suit, and in vlew of the complications which -would resuit from it, in the 
adjustment of the respective interests of the parties, and the possible 
injury to the common property, such power should be exereised. 

Sur cross bill praying for an injunction. 

J. S. Ferguson, for complainant. 

W. F. McCook and Knox & Keed, for défendant. 

BUFFINGTON, District Judge. On March 15, 1895, W. J. 
Eainey, a citizen of the state of Ohio, and owner of an undivided one- 
third of a tract of land containing from six to seven liundred acres, 
situate in Fayette county, Penn., and known as the "Beeson Farm," 
filed a bill in equity, for partition, against the H. C. Frick Coke Com- 
pany, a corporation of the state of Pennsylvania, owner of the re- 
maining two-thirds. On May 6, 1895, the company flled its answer, 
conceding complainant's right to demand partition. The land is un- 
derlaid with Connelsville coking coal. Adjoining the land on the 
south is a tract owned by Mr. Rainey, and on which are located his 
Mt. Braddock mine and coke ovens. Subséquent to the flling of 
the bill, Mr. Rainey, without asking leave of this court, extended 
flat heading No. 11 of his Mt. Braddock slope across the division 
Une, and iuto the Beeson land, and bas since mined coal from the 
same, taking it to the surface through the said slope. On March 11, 
1896, the company flled a cross bill praying an injunction to restrain 
said mining. The bill alleged Mr. Bainey had in February, 1893, 
begun a proceeding for partition of the same land in the court of 
common pleas of Fayette county, and, after much testimony taken 
on both sides, had discontinued the same, by leave of court; and 
this is alleged to hâve been done in bad faith; and the same day lie 
filed the présent bill. The cross bill also alleged the coal cousti- 
tuted the principal value of the land; that the mining of it was 
causing irréparable injury to the company, in its part ownership, and 
tended to reduce the value of the balance of the coal in the tract; 
that the dip of the vein was such that the water from the Mt. Brad- 
dock mine would drain into the Beeson coal; that, owing to the 
présence of gas in the old and abandoned portions of the Mt. Brad- 
dock mine, there would be great danger in subsequently mining the 
Beeson coal from an opening made on that farm, unless protecting 
pillars of an otherwise needlessly large size, and of an irregular con- 
tour, to correspond to the opérations of Mr. Rainey, were left as a 
protection against water and gas. It also alleged Mr. Rainey's plan 
of mining was made with sole référence to taking out the coal 
through the Mt. Braddock slope, and was inconsistent with a plan 
for taking it out through an opening made on the Beeson farm. The 
answer of Mr. Rainey dénies bad faith in the former partition; as- 
serts his right as a tenant in common to mine the coal ; dénies his 
opérations will flood the Beeson coal, or endanger subséquent mining 
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thereof, through watef or gas; and avers his opérations are con- 
ducted on a proper plan, and in the usual method. 

The issues formed bring us face to face with the question whether 
a court of ecpiity which has assumed jurisdiction to partition land, 
tlie substantial ^alue of which is in unopened coal, bas power, pend- 
ing its partition, to préserve the property by enjoining one tenant in 
common, on complaint of his fellow, from mining the coal through 
an entry from an adjoining tract owned by the latter. The right of 
the tenant to so mine, and the conséquent lacli of power in the court 
to prevent it, are broadly asserted in this case, and the question 
thus presented is of a novel and important character. In the ab- 
sence of prior adjudications, its solution would seem clear, in the 
light of certain fundamental légal and équitable pi'inciples. When 
Mr. Eainey invoked the jurisdiction of this court by his Mil, he 
stated : 

"ïhat the enjoyment of said tract of land by your orator and his ootenant, 
the défendant, is subject to great inconveuiences and ditîieiiltles, and that 
they hâve been unable to procure a partition thereof between tliemselves, 
accordlng to thelr respective rights aud interests, whereupon your orator 
needs équitable relief, and prays * * * that your honors decree that 
partition be made of the above-deseribed real estate between your orator 
and the défendants, according to their respective rights and interests." 

To the right of Mr. Rainey to demand partition the company has 
assented by its answer, with the added avennent that, the principal 
value of the land being its coal, "partition thereof, in proportion to 
the interests of the plaintiff and défendants, cannot be made vvith- 
ont préjudice to or spoiling the whole," and praying "that said prop- 
erty be disposed of otlierwise, as a whole, according to law." In ad- 
dition to the court's jurisdiction of tlieir persons, ail parties hâve, 
by their voluntary acts, brought the land itself within the control 
or jurisdiction of the court, for valuation, partition, allotment, or 
sale, as the proofs and law may hereafter seem to warrant. The 
proceeding, tlien, is in the nature of one in rem, in that the court 
is aslvcd to make a decree directed against, and actiug upon, the 
land itself. Where a court of equity bas rightfully assumed juris- 
dicti'on of a principal subject-matter, it has power to dispose of ail 
questions incidental to and arising ont of the principal subject of 
jurisdiction, and necessary to its proper settlement and disposition. 
See Winton's Appeal, 97 Pa. St. 395; Allison's Appeal, 77 Pa. St. 
227; McGowin V. Remington, 12 Pa. St. 03 ; Souder's Appeal, 57 Pa. 
St. 498; Socher's Appeal, 104 Pa. St. fil5. And, in proceedings in 
partition, its scope is nqt narrowly restricted; "for," as was said in 
1 Story, Eq. Jur. § 656b, "in ail cases of partition a court of equity 
does not act merely in a ministerial character, and in obédience to 
the call of the parties who hâve a right to partition, but it founds 
itself upon its gênerai jurisdiction as a court of equity, and admin- 
isters its relief ex œquo et bono, according to its own notions of gên- 
erai justice and equity between the parties." Moreover, it is clear 
that a court of equity has the power, and in a proj>er case will re- 
strain the exercise of a légal right, where it is improperly or ineq- 
uitably used. Eog. Mines, 795; Buekland v. Gibbins (1863) 32 Law 



392 73 FEDERAL EEPORTER. 

J. Gh. 391. Assuming the légal right of Mr. Eainey, as a co-tenant, 
to mine the coal up to that time, when the court assumed jurisdic- 
tion to partition the land the prior légal rights of the parties to the 
suit to consume or diminish it by mining became subject to the éq- 
uitable control of the chancellor. If the subject-matter of partition 
is consumed, obviously no partition of it can be made. It would 
therefore seem that, as between the parties to the suit, power in the 
court to préserve is a necessary incident to jurisdiction to partition. 
In Hawley v. Clowes, 2 Johns. Oh. 122, which was a bill to partition 
land, and for an injunction to restrain a tenant in common from cut- 
ting timber, Chancellor Kent granted the injunction, saying, "This 
remedy is peculiarly proper and appropriate pending a bill for parti- 
tion of the very land." In Obert v. Obert, 5 N. J. Eq. 397, while it 
was held the facts did not justify the application of Hawley v. 
Olowes, yet Chancellor Halstid expressed his approval of it, and said 
the principle of Chancellor Kent in that case was a safe one. It 
would thus seem that this court has the power to enjoin, if the appli- 
cation in hand commends itself to the sound discrétion of the chan- 
celier. Upon that point we hâve no question. There are serions 
and well-founded objections to allowing the mining of this coal pend- 
ing the partition. The mining thereof until final decree would re- 
suit in an anomalous situation, and involve the proceedings in con- 
fusion and serions embarrassment. What period would be chosen 
as the one at which to estimate the value of the land? Would it 
be the tract as it was when the bill was flled, or as it is when the 
witness testifles, or as might be when this decree is to be made? If 
either of the flrst two is chosen, the testimony would not be applica- 
ble to the situation when the decree was made; and, if the last, the 
évidence would be wholly problematic and spéculative. Indeed, in 
any aspect, if mining were allowed the court would be confronted by 
a shifting state of facts and values, which, in its confused and con- 
fusing nature, could afiord no stable ground on which to base an 
intelligent, équitable, and just decree. If the tenant of the one-third 
cannot be restrained, the tenant of the two-thirds should not; and, 
if both mined, the confusion of facts and proofs would be such that 
no court could practically and intelligently value, allot, or partition 
the land. To say the powers of a court of equity are so plenary and 
plastic that from thèse intricacies it could work out the equities of 
both parties, and mold a decree to suit the requirements, is to beg 
the question. The prompt use of its plenary powers to prevent thèse 
mischief s at the outset of the case, rather than to cure them at the 
close, is a course which better commends itself to the sound discré- 
tion of a court of chancery. By preserving the status in quo, — one 
of the most bénéficiai branches of equity jurisdiction, — we avoid 
confusion and ail danger of injustice, and insure a speedy, plain, 
and practical method of arriving at a proper decree. Thèse consid- 
érations alone are suiïicient to move a chancellor, in the exercise of 
a Sound discrétion, to préserve the présent status of the land. But 
there are other facts which strengthen him in that conclusion. The 
proposed mining is not through a shaft or slope upon the premises 
themselves, nor through one which will inure to the benefit of the 
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subséquent owner of tlie land. The coal at tliat part of the land 
is thus made servient to an opening on an adjoining tract; the 
plan of mining is based on opérations through the land of another; 
and even entry to or inspection of the coal is, so far as the objecting 
tenant is concerned, at the will or license of the owner of the dom- 
inant adjoiner. As we hâve seen, the respondent company asserts 
the tract cannot be justly partitioned, but should be disposed of as a 
whole. Upon that question we express no opinion, but, if such be 
the case, it is obvions that the mining of the coal during the penden- 
cy of the bill may seriously impair the rights of the parties; for it is 
obvions to those conversant with the coal business that the success- 
ful and profitable mining of large blocks of coal requires a compre- 
hensive and consistent plan of proposed opérations. Hence plans 
that might be feasible and economical, and wMch would render the 
whole tract of great value, might hâve to give way to relatively more 
expensive ones, if only a third, a half, or two-thirds of the tract 
could be had. It is obvious, too, that a plan which would distribute 
the cost of gênerai items of expense, such as shaft, pumps, ovens, 
and other necessary appliances, over a large block of coal, would 
render that acreage relatively more valuable than when applied to 
a much smaller quantity. Whatever may be the facts in tliis par- 
ticular case, and whatever the proofs may hereafter disclose, cer- 
tainly the court should see to so preserving the status of the land 
that, if the justice of the case requires such a decree, the suitor shall 
not lae deprived of bis right to it, and its enforcement. As regards 
the method of mining hère sought to be enjoined, we hâve conflicting 
statements from equally experienced men that grave damages from 
gas and water will — and from others, equally experienced, that they 
will not — resuit to the Beeson coal. We will not attempt to pass on 
thèse différences. Whether thèse appréhensions are well or ill 
founded, it is suflîcient to say the subtile eharacter of the subter- 
ranean éléments in question are always, in mining opérations, élé- 
ments of more or less uncertainty and possible danger, and we avoid 
ail risk of doing harm to the land we hâve undertaken to partition 
by staying the hand of ail parties until we hâve finished our duty in 
the premises. The temporary suspension of the co-tenant's right to 
mine in this case works no hardship, since it has been for months 
past, and is now, in his power to speed the proceeding to final de- 
cree. This he can do in much less time than he could do if mining 
were allowed, and caused confusion and conséquent delay in pro- 
curing a final adjustment. In the exercise of what we believe to be 
a Sound discrétion, in furtherance of the orderly conduct of the 
cause, and with a view to an intelligent and prompt disposition of 
the same, we are of opinion an injunction should issue as prayed for, 
and it is so ordered. 
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ALLINGTON & CURTIS MANUF'G CO. et al. T. GLOBE CO. 
(Circuit Coun, S. D. OUlo, W. D. April «, 189U.) 

No. 4,490. 

Peactice— Taking Dépositions in Patent Cases— Extension op Time. 

On défendant'» motion l'or turther extension of tiiue for takiug tostl- 
mony, it appeared that complainant's counsel, résident in Hartiord, Coun., 
was In attendance at Cincinnati froni February 28tli to Marcli 14tl), to be 
présent at the taldng of defendant's évidence, but tliat défendant tooli no 
évidence except on the first two and last tive of those days; four of the lat- 
ter days being occupied by an expert in answering a single question, with- 
out assistance froiu counsel. Udd, that défendant was not entltled to an 
extension of tiine for taking additioual expert testimony. 

Offleld, Towle & Linthicum and Albert H. Walker, for complain- 
ants. 
Parkinson & Parkinson, for respondent. 

SAGE, District Jiidge. Tlie defendant's motion for fnrtlier ex- 
tension of time to take testimony is overruled. It appears tliat coun- 
sel for the complainants, whose résidence is at Hartford, Conn., was 
in attendance at Cincinnati ail the time from the morning of Feb- 
ruary 28 to the evening of Mardi 14, 180(5, to be présent at the taking 
of defendant's évidence, but that the défendant took no évidence ex- 
cept on the first two and the last ilve of those days, although his 
counsel was in his office during the seven intervening business days. 
The only testimony taken during the second week in March was the 
déposition of one of defendant's experts, who occupied four days 
of that time in answering one question, without any assistance from 
counsel for défendant. The proposition now is to open up the testi- 
mony, to allow the taking of the déposition of another expert with 
référence to the opération of the Stratton steain separator when 
experimentally used as a dust collector. I see no reason why coun- 
sel for the défense cannot, if they so désire, procure from the expert, 
for their own use, his views on that subject, and then ineorporate 
the substance of them in their brief or in their oral arguments. 
Such testimony is, after ail, argumentative, and in most cases would 
be quite as effective if presented to the court as a part of the argu- 
ments of counsel. It is f orcible in proportion as it appeals to the 
judgment and conviction of the court, rather than on account of its 
being under oath. Or, as suggèsted by Judge Taft, when a siinilar 
application was made to him, the steam separator might be operated 
in open court on the hearing in the expérimental way desired. The 
showing made is not sïliBcient to justify the extension requested. 
The application is refused. 
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RATHBONE r. BOARD OF COM'RS OF KIOWA COUNTY. 

(Circuit Court, D. Kansas, Second Division. March 19, 1896.) 

No. 467. 

1. COUKTY RaILWAY-AiD BoNDS — VAIjIDITT — VOTING — EXCESSIVE Amount. 

The voting for an issue of bonds in excess of tlie amount allowed by the 
statute does not Invalidate the vote, and bonds may oe issued thereunder 
up to the lawful llmlt; but where, at the same élection, bonds are voted for 
two railroads, in amounts which, taken singly, are in excess of the limit, 
and the subscription is tirst made by the county eommissioners to one of 
the roads for the full amount voted for it, a subséquent subscription to the 
other is entirely void. Chicago, K. & W. R. Co. v. Commissioners of Osage 
Co., 16 Pac. 828, 38 Kan. 597, foUowed and applled. 

3. Same— Innocent Purchasers — Notice — Récitals. 

Every dealer in municipal bonds, vrhich upon their face refer to the stat- 
ute under which they were Issued, is bound to take notice of the statute 
and ail Its requirements; and if there is vv'aut of power to Issue the bonds, 
they are void in the hands of innocent purchasers, regardless of other ré- 
citals contained therein. 

3. Samb— Construction of 8t,\.tutbs. 

Whenever the power to issue bonds is called in question, the authority 
must be clearly shown, and will not be deduced from uncertain inferences. 
It can only be couferred by language whicli leaves no reasonable doubt 
of an intention to grant it. Brenham v. Bank, 12 Sup. Ct. 5.50, 144 TJ. S. 
173, and Ashuelot Nat. Bank of Keene v. School Dist, No. 7, Valley Ce, 
5 C. C. A. 408, 56 Fed. 197, ..jllowed. 

4. Same. 

In a gênerai law providing for the organization of new counties, a pro- 
viso that "no bonds of any kind shall be issued by auy county, tovenship, 
or school district, within one year after the organization of such new coun- 
ty" (Aet Kan. Feb. 18, 1886), prohlbits, not only the issuance of the bonds 
within the year, but aiso the taking of any of the prescrlbed preliminary 
steps, such as the voting by the people of authority to issue them. OofHn 
V. Commissioners of Kearney Co., 6 C. C. A. 288, 57 Fed. 137, applied. 

5. Same— Constitutionai. Law— Geneual and Spécial Acts. 

The constitution of Kansas déclares that "ail laws, of a gênerai nature, 
shall hâve a unlform opération throughout the state, and in ail cases 
where a gênerai law can be made applicable, no spécial law shall be en- 
acted." The gênerai law of February 18, 1886, providing for the organiza- 
tion of new counties, contained thèse two provisos: "Provided, that none 
of the provisions of thls act shall prevent or prohibit the county of Kiowa 
* * * from voting bonds, at any time, after the organization of said 
county; and provided, further, that no bonds of any kind shall be issued 
by any county * * • within one year after the organization of such new 
county." Hel4, that the proper construction of thèse provisos was that no- 
new counties, except Kiowa, could either vote or issue bonds during the 
first year, but that Kiowa county might vote bonds within the year; that 
the effect of the proviso in favor of Kiowa county was to prevent a gen^ 
eral law from having a uniform opération, and that proviso was therefore 
void. Darling v. Rodgers, 7 Kan. 598, and Robinson v. Pen-y, 17 Kan. 248, 
applied. 

6. Same — Innocent Purchasebs — Recit.als. 

Dealers in municipal bonds are bound to know the law; and a county 
is not estopped by a récital in the bonds that the vote and subscription 
were had "in pursuance" of a certain statute, when, under its true con- 
struction, such statute was not applicable to the county, at the time the 
vote was taken, because it had been organized for less than a year. Dixon 
Co. V. Field, 4 Sup. Ct. 315, 111 U. S. 92, National Bank of Commerce v. 
Town of Granada, 4 C. C. A. 212, .54 Fed. 100, and Coffin v. Commissionera 
of Kearney Co., 6 C. C. A. 288, 57 Fed. 137, applied. 
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This was an action by Charles D. Rathbone against the board of 
county commissioners of the county of Kiowa, Kan., upon coupons 
of county railway-aid bonds. Plaintiff has demurred to the answer 
flled by the défendant. 

Gleed, Ware & Gleed, for plaintiff. 

S. S. Ashbaugh and L. M. Day, for défendant 

WILLIAMS, District Judge. This suit is instituted upon past-due 
coupons, detached from 10 bonds, of $1,000 each, issued by the de- 
fendant county to the Kingman, Pratt & Western Railroad Com- 
pany, and upon past-due coupons, detached from 30 bonds issued by 
the défendant to the Chicago, Kansas & Nebraska Eailway Com- 
pany. In each instance, the bonds were issued in payment of stock 
subscribed for by the défendant, in the respective companies. 

Without stating the matters alleged in the answer in détail, it 
will be suflficient to say that the défendant county avers the bonds 
were issued by persons who were not clothed with power to issue the 
same, in disregard of the law governing the issue of this class of 
bonds, and that the amount issued is in excess of that which could 
be issued under the law. To the answer a gênerai demurrer has 
been flled. Ail the steps taken by the county ofQcers, in relation to 
the élection, the canvass of the vote, and making of the subscrip- 
tions, if done at a time when the law authorized them to be donc, 
appear to be regular. 

The laws of Kansas authorize counties to subscribe for stock in 
railroad companies, and pay for the same with bonds of the char- 
acter of those from which the coupons in suit are detached. The 
amount of indebtedness which may thus be created is flxed by stat- 
ute: 

"No county shall issue, under the provisions of this act, more tlian oue hun- 
dred thousand dollars, and an additional flve per cent, indebtedness, of the as- 
sessed value of such county, and in no case shall the total amount issued to 
any railroad company exceed four thousand dollars per mile, for each mile of 
railroad constructed in said county." Comp. Laws 1885, p. 783, § 68. 

The courts of Kansas, in the construction of this act, hâve held 
that, after a proper pétition has been flled, the board of commission- 
ers of the county can be compelled to make an order for the holding 
of an élection and submit the proposition of voting bonds to the 
voters of the county. They bave also held that, after a subscription 
has been made, the ofiicers designated by the statute to sign the 
bonds can be compelled to sign the same. In addition to this, they 
hâve held that, after the subscription has been properly made and 
accepted, this créâtes a binding contract which can be enf orced by 
law. 

As will be seen, the amount of bonds which may be issued by any 
county, under the law, is $100,000, and an additional 5 per cent, in- 
debtedness of the assessed value of such county. The assessed value 
bt the défendant county, on the 23d of March, 1886, was $236,662. 
The giçeatest amount of bonds then which could be issued, under the 
act, was $111,833.10. There were two propositions for bonds be- 
fore the board of commissioners,— the one for $115,000 to one com- 
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pany, and $120,000 to another, the two amounts aggregating f 235,- 
000 ; and the assessed value of the county was only Î236,662. Both 
propositions were submitted to the voters at the same élection, and 
both were declared carried. Either of the sums so voted are great- 
er than the limit prescrlbed by the act. But it was held, in Chicago, 
K. & W. R. Co. V. Commissioners of Osage Co., 38 Kan. 597, 16 Pac. 
828, that the voting for more bonds than could be lawfully issued 
did net invalidate the vote, and that bonds, under such a vote, 
might be issued to the lawful limit. Hence, the question of the 
amount voted passes out of the discussion. 

On the 25th of June, 1886, the board of commissioners authorized 
the county clerk to make a subscription to the Chicago, Kansas & 
Nebraska^Railway Company for 1,200 shares, of |100 each. The 
order is as follows: 

"And the said board of commissioners of said county, as provided for in said 
proposition, and by law in such case, do now and hereby order and direct that 
the county clerk of said county of Klowa, state of Kansas, do and shall, for 
and in behalf and in the name of said county of Kiowa, at once, subscribe, and 
malce due and proper subscription of, twelve hundred shares, of one hundred 
dollars each, to the capital stock of the said Chicago, Kansas & Nebraska Kall- 
way Company," etc. 

In pursuance of this order, and on the same day, the county clerk 
executed the foUowing instrument: 

"Whereas, on the 25th day of June, 1886, the board of county commissioners 
of the county of Kiowa, in the state of Kansas, did make and enter of record, 
upon the journals of its proceedlngs, an order directing the county clerk of said 
county of Kiowa, for and in the name and on behalf of said county of Kiowa, 
to make due and proper subscription to twelve hundred shares, of one hundred 
dollars each, of the capital stock of the Chicago, Kansas & Nebraska Railway 
Company," etc.: "Now, therefore, I, J. M. Crawford, county clerk of the county 
of Kiowa, State of Kansas, in pursuance of the statute in such case made and 
provided, and in obédience to the said order of the board of county commission- 
ers, do hereby subscribe to, and make subscription of, twelve hundred shares, 
of oné hundred dollars each, of the capital stock of said Chicago, Kansas & 
Nebraska Railway Comimny, for and on behalf of and in the name of the 
county of Kiowa, state of Kansas, and I do hereby take twelve hundred shares 
of the capital stock of said railway eompany, in the name of said county, and 
for its behalf and benefit," etc. 

"In testimony whereof, I hâve executed, and signed and executed, this Instru- 
ment and subscription, by subscribing my name hereunto, as county clerk of 
said county, and attestlng the same under the seal of the said county of Kiowa, 
state of Kansas, at my office in Greensburg, the county seat of said county, 
this 25th day of June, 1880. 

"[Signed] J. N. Crawford, 

"County Clerk of the County of Kiowa, State of Kansas." 
"Approved: 

"J. W. Gibson, 
"J. L. Hadley, 

"Board of County Commissioners of Kiowa County, Kansas." 

The action of the county clerk, in executing this instrument, on 
the day of its exécution, was reported to the board of county com- 
missioners, and it made the foUowing order thereon: 

"The clerk of said county thereupon Informs the board of county commis- 
sioners of said county of Klowa that, in obédience to the foregoing order, he 
has made the subscription of stock, as required by sàid order, and now submits 
the same for approval, which is done by said board, and the said board further 
orders th^tithe subscription, so made by the pounty clerk, be copied and spread 
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uponthe minutes and rçcorfl of proceedings of said board, and that said sub- 
scriptlon be delivered to said company, as provided In the foregoing order, and 
it Is àccording|ly so done." 

This action of the board of county commissioners, in connection 
with that of the county clerk, on the 25th day of June, 1886, under 
the adjudications of the courts of Kansas, constituted a concluded 
contract, if, at the time thèse acts were performed, the parties per- 
f orming them had the power to act for and bind the county. 

On the 2d of August, 1886, the board of commissioners of said 
county made the foUowing order: 

"Board ordered clerk to subscribe for eleven hundred and fifty shares of the 
Kingman, Pratt & Western Railroad Company, at the value of one hundied 
dollars each, for the benetit of said county of Kiowa." 

On the same day the county clerk executed a similar instrument 
to that mentioned in the case of the subscription to the Chicago, 
Kansas & Nebraska Railway Company. 

Waiving, for the time being, the question of whether the board of 
commissioners of Kiowa county had the power to order a vote on 
the proposition submitted, and whether they eould make a binding 
subscription, upon which bonds might thereafter be issued, until 
after the expiration of one year, the question is, which of thèse sub- 
scriptions shall stand? The suprême court of Kansas bas settled 
this précise question. In Chicago, K. & W. R. Co. v. Commission- 
ers of Osage Co., 38 Kan. 597, 16 Pac. 828, which was a proceeding 
by mandamus to compel the issue of bonds voted to that company, 
it appears there had been two votes, as in the case at bar, to dif- 
férent companies, and the amount of the two, when added together, 
or taken singly, exceeded the amount of bonds which might lawfully 
be issued. The défense was a subscription had been made to the Kan- 
sas, Nebraska & Dakota Railroad Company, and that a delivery of 
bonds had been made to that company in payment of such subscrip- 
tion, and that this had exhausted the full amount which might be 
lawfully issued by the respondent in aid of railroads. The court, 
in speaking in response to that contention, say: 

"No county can, under any circumstances, issue more than $100,000 and an 
additional 5 per cent, indebtedness of the assessed value of each county. This 
is the Umit of thelr power to issue bonds, for railroad purposes, under the 
provisions of the act. • * * This issue may be to only one railroad com- 
pany, or it may be divided between several; but, if the full amount is at flrst 
subscribed to some one railroad company, it [the county] nas no power to sub- 
scrlbe to the capital stock of any other railroad Company. * • * If it sub- 
scrlbes the full amount allowed to one company, its power is exhausted, and it 
cannot subscribe to others." 

This being true, it follows that ail the bonds issued to the King- 
man, Pratt & Western Railroad Company are void, because the limit 
of bonds which might lawfully issue had been reached and exhausted 
when the subscription was made, on the 25th of June, 1886, to the 
Chicago, Kansas & Nebraska Railway Company. The bonds issued 
to the Kingman, Pratt «& Western Railroad Company recite that 
they are issued under an act entitled "An act to enable counties 
* * * to aid in the construction of railroads and to repeal section 
eight of chapter thirty-nine of the Laws of 1874," approved February 
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25, 1876, and by acts of said législature amendatory thereof and sup- 
plemental thereto. ïhis act informed every dealer in bonds purport- 
ing to be issued under the provisions of that act that no more than 
1100,000 and the 5 per cent, therein mentioned could be issued there- 
under. An examination of the records of the county would hâve 
shovvn the power to issue bonds had been exhausted. 

At this late day it is hardly worth while to indulge in an extended 
citation of authorities in support of the proposition that every dealer 
in municipal bonds which, upon their face, refer to the statute un- 
der which they were issued, is bound to take notice of the statute 
and ail its requirements, and of an equally well-settled rule that, if 
there is a want of power to issue the bonds, they are invalid in the 
hands of innocent purchasers, regardless of other récitals therein 
contained. In Nesbit v. Eiverside Independent Dist., 144 U. S. 617, 
12 Sup. et. 746, a statute was under considération which declared 
that "no county shall become indebted, in any manner, or for any 
purpose, to any amount, in the aggregate exceeding five per centum 
on the value of the taxable property within such county"; and the 
court say: "She was bound to take notice of the value of taxable 
property within the district, as shown by the tax list." A like ques- 
tion arose in Sutliff v. Lake Co. Com'rs, 147 U. S. 234, 13 Sup. Ct. 
318, under a similar provision; and the court held the purchaser 
of the bond was bound to take notice of the val nation of the tax- 
able property of the county. 

As against both classes of bonds from which the coupons in thia 
suit are detached, the objection is made that Kiowa county could 
not vote for or issue bonds within one year after its organization. 
On the other hand, it is contended that there is notbing in the law 
which inhibited the défendant county from voting to issue bonds 
within one year after its organization, and that the inhibition in the 
statute in relation to new counties relates, solely, to the issuing of 
bonds. In that behalf it is urged that the proviso which contains the 
limitation against the issue of bonds by counties which hâve not been 
organized one year does not withhold the power to vote therefor. 
The most that can be said of a contention of this kind is that the 
power claimed on behalf of a new county to vote for bonds within 
a year after its organization is to be found in the silence of the 
statute. It is conceded that, in the matter of issuing bonds, coun- 
ties which hâve been organized less than one year are not upon an 
equality with counties that hâve passed the year of probation. While 
this is conceded, it is denied that there is any inequality as to the 
power of voting to issue bonds. The rule of law in relation to the 
issue of negotiable bonds is that, whenever the power to issue is 
called in question, the authority to issue must be clearly shown, and 
will not be deduced from uncertain inferences, and can only be con- 
ferred by language which leaves no reasonable doubt of an inten- 
tion to confer it. Brenham v. Bank, 144 U. S. 173, 12 Sup. Ct. 559; 
Ashuelot iiSTat. Bank of Keene v. School Dist. No. 7, Valley Co., 5 
G. C. A. 468, 56 Fed. 197. It seems to me thEjt the power claimed 
for the issue of the bonds in question rests entirely upon uncertain 
inferences, rather than upon affirmative language, which leaves the 
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mind fpee fpora doubt, as to the exercise of the powei" : claîmed. In 
tlj# jçar 1876, tbe législature of Kansâs pasâed an act, of a gênerai 
mature/ proyiding for the organization of new counties. In that act 
there was a provision wliich declared "that no bonds, of any kind, 
shall be issued by any county, township or school district, within 
one year after the organization of such new county." On the 18th 
of February, 1886, it passed another act, covering the same subject 
as the act of 1876. This new act was a révision of the old, required 
a greater population, and threw some safeguards around the or- 
ganization of new counties which were not in the act of 1876. In 
addition to this, it placed two provisôs in the act of 1886, which 
are as follows: 

"Provlded, that none of the provisions of this act shall prevent or prohibit 
the county of Kiowa * * * from voting bonds, at any time, after the or- 
ganization of said county. And provided, further, that no bonds of any kind 
shall be issued by any county, township or school district, within one year after 
the organization of such new county." 

While this act was in force, on the 22d of June, 1886, an élection 
was held in Kiowa county, and a vote was taken on a proposition to 
subscribe 1115,000 to the Kingman, Pratt & Western Railroad Com- 
pany and 1120,000 to the Chicago, Kansas & Nebraska Railway 
Company, and the vote was canvassed on the 25th of June, 1886, and 
the vote for both companies declared carried. On the lOth of Feb- 
ruary, 1886, the législature passed an act, entitled "An act to re- 
store or re-create the county of Kiowa," ahd on the 18th of February, 
1886, another act was passed, making Kiowa county a part of the 
Thirty-Mnth sénatorial district, and on the 19th another act, placing 
that county in the Twenty-Fourth judicial district. Thèse acts hâve 
no material bearing on this case, and are referred to only to show, 
hereafter, that the législature had knowledge and took cognizance 
of the faet that the people residing upon the teiTitory ont of which 
the county was created expected, at an early day, to hâve, a county 
organizatiop, and why the législature attempted to permit Kiowa 
county to exercise a power which it did not grant to other new coun- 
ties, which had not obtained a perfect county organization. Kiowa 
county, at the date of thèse acts, had not become an organized coun- 
ty, under the laws of the state. The census taker, appointed by the 
governor, on the 19th of March, 1886, flled his report, and on the 23d 
of March, 1886, the governor made proclamation, that there were 
2,704 bona fide inhabitants , in said county, that 549 of them were 
householders, and that the value of the taxable property in the coun- 
ty was $236,662, and appointed three commissioners and a county 
clerk for said county. It is conceded that thèse offtcers qualifled on 
the 27th of March, 1886, and, under the law, that from and after 
that date it was organized into what under the law of Kansas is 
called a "new county," and that it might do and perform whatever 
a new county might do. 

Assuming, for the sake ;0f argumerit, that the language.iof the 
proviso, found in the act of 1886, which déclares that "none of the 
provisions of this act sball prevent or prohibit the county of Kiowa, 
or any township or school district therein, from voting bonds at any 
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time after the organization of said county," confers power on that 
county to hâve voted bonds before it had been organized one year, 
the question anses, as to whether the législature could, in the man- 
ner it so attempted, eiïect that object? 

Section 17 of article 2 of the constitution of the state déclares: 
"Ail laws, of a gênerai nature, shall hare uniform opération tliroughout tbe 
state, and in ail cases wliere a gênerai law can be made applicable, no spécial 
law shall be enacted." 

The suprême court of Kansas, in Darling v. Rodgers, 7 Kan. 598, 
declared that this provision of the constitution of the state was 
mandatory, and not directory. That the act in relation to the or- 
ganization of new counties is a gênerai law, in the sensé that word 
is used in the constitution, does not admit of doubt. 

In Eobinson v. Perry, 17 Kan. 248, an act declared: 

"AU persons owning or havlng sbeep, shall keep tbe same from running at 
large, except In this act otherwise provided: provided, that the provisions of 
this act shall not apply to the county of Doniphan." 

This act was amendatory of an act, passed in 1869, which inhib- 
ited sheep from running at large in certain counties, unless tbe légal 
voters of those counties should, by vote, otherwise déclare. The 
court held that the act of 1869, which exempted the counties named, 
as well as the act in question, interfered with the uniform opération 
of the fence act, was void, and was obnoxious to the provision of the 
constitution quoted. Judge Brewer, in discussing this provision of 
the constitution, uses this language: 

"The language is plain and positive that ail acts of a gênerai nature shall 
hâve uniform opération. No discrétion is left to the législature or the courts. 
« * * Now, the fence law of 1808 is, without question, a law of a gênerai 
nature, and of uniform opération throughout the state. No part of its terms 
are repealed by the herd law. If the latter act be valid, the former no longer 
lias a uniform opération throughout the state. That which was a gênerai law, 
and had the required uniformity of opération, still remains the gênerai law, 
but it is deprived of sueh uniformity. * * * Tested by this rule, the fence 
act of 1868 is valid, and the herd law of 1870 void. * * * But It is contended 
that the two clauses of this constitutional section must be construed together, 
and the positive requirements of the first clause considered as llmlted by the 
discrétion given by the latter; * * * that power to pass spécial laws car- 
ries with it thé power to limit the opération of the gênerai law by spécial laws. 
* * * If, the législature can, by simply specifying the locallty over which a 
law shall operate, change a law of a gênerai nature, the obligations of this 
valuable constitutional provision are weater than a rope of sand." 

Now, what is the material différence between the acts referred to 
by Judge Brewer, and one that reads as follows: 

"No bonds of any kind, shall be issued by any county, within one year after 
the organization of sueh new county: provided, that the provisions of this act 
shall not apply to the county of Kiowa." 

The act of 1886 was evidently enacted as a gênerai law, and in- 
tended to apply to the organization of ail new counties throughout 
the state. To sustain sueh a proviso would limit its uniform opér- 
ation, and give to one new county a power or privilège which the 
other new counties were not permitted to bave. It may be urged 
that the power conferred on Kiowa county may be sustained by 
treating the act as spécial. To do this would render the act ob- 
v.73F.no.3— 26 
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noxious to that provision of the constitution which requires that no 
act shall contain more than one subject, which shall be expressed 
in the title. 

It is contended by the défendant that the provisos in the act of 
1 886 are répugnant to eacli other, and that the last one must pre- 
vaiL That contention is not assented to. But for the fact that it 
destroys the uniform opération of the great body of the act of 1886, 
the proviso might well stand. Kiowa county, as has been stated, 
was what is termed "duly organized" on the 27th of March, 1886. 
Having arrived at the conclusion that the proviso in relation to that 
eounty is void, we are confronted with the other proviso, which 
reads : 

"Xo bonds of any kind sliall be issued, by any connty, township or school dis- 
trict, within one year after the orgauizatîon of sucli county." 

Ail law writers agrée that, in the construction of a statute, the 
intention of the législature should prevail, if it can be ascertained. 
Ail agrée that the intent may be gathered from the act itself, and 
the suprême court of the United States hâve examined the course 
of a bill.in the législative body, and previous statutes on the same 
subject, for the purpose of arriving at that intent. 

The défendant insists that the proviso which déclares that "no 
bonds of any kind shall be issued by any county, township or school 
district, within one year after the organization of such county," does 
not authorize or warrant a new county to take any of the prelimi- 
nary steps towards the issuing of bonds until after the expiration 
of oue year after the organization, and that, to give the power to is- 
sue bonds, three prerequisites must consecutively follow each other: 
<1) the résident taxpayers of the county must présent the character 
of pétition, described in the law, to the board of commissioners; (2) 
they must order an élection, and that a majority of the votes cast 
thereat must be in f avor of the issue of the bonds ; (3) that the board 
of commissioners make a valid subscription to or for the stock of the 
Company in whose favor the vote was had. Thèse prerequisites are 
«ommon knowledge, especially by dealers in bonds, and by the mem- 
bers of a législature; for the courts of every state in the Union, as 
well as the courts of the United States, hâve from time to time an- 
nounced thèse propositions, in cases where the authority to issue 
was predicated upon the conditions stated. That this gênerai knowl- 
edge exists is evidenced by the proviso which the législature of Kan- 
sas incorporated in the act of 1886 in relation to Kiowa county. It 
had under considération a gênerai act in relation to the organization 
«f new counties. It had knowledge of the fact, as its législation 
shows, that Kiowa county, or rather its people, were seekiug to bave 
a county organization at an early day. It was revising and amend- 
îng an act in relation to the organization of new counties, in which 
there was a provision that no bonds should be issued by any new 
eounty within one year of its organization. It proposed to, and did, 
re-enact that proviso; but at the same time it desired to permit the 
then unorganized county of Kiowa to exercise a function which it 
was not willing should be exercised by any other new coimty to be 
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formed thereafter. That act or thing, which it intended to permit 
Kiowa county to do, was what? The answer is that it intended to 
give to that county the privilège, not of issuing bonds within a year 
of its organization, but to vote for the issue of bonds within that 
year. If the proviso, as it stood in the act of 1876, and as carried 
into that of 1886, conferred upon new counties the right or privilège 
of voting for bonds within the first year of its organization, why was 
an attempt made, by a separate proviso, to authorize it to do what 
it is now claimed it might hâve done without the proviso? The pro- 
viso in relation to Kiowa county évinces an intent. The other pro- 
viso shows another. The first intent was to allow Kiowa county to 
vote before the expiration of the probationary year. The other 
shows an intent that the new counties to be thereafter organized 
should not hâve that power. Tlie question of allowing new counties 
to vote for bonds within the year of minority was presented by the 
case of Kiowa county, and it is plain, from what was done, that tliere 
was no intention of extending a like privilège to other new counties. 
If it intended to hâve extended the privilège of voting at an earlier 
period than one year, it could hâve made that intent plain by say- 
ing that "nothing herein contained shall prevent any county from 
voting for bonds within a year of its organization." No such lan- 
guage is found, and no such power M'as intended to be granted. 

The view hère stated is borne out by subséquent législation on the 
same proviso. In 1887 the greed to vote bonds made its appearance 
before the législature. The resuit was that the proviso was amended 
so as to read: 

"No bonds, except for the érection and furnishing of school houses, shall be 
voted for and issued by any county or township, within one j'ear after the or- 
ganization of such county." 

Hère tlie question of voting for bonds within the year was again 
up for considération, and the right was extended, not to counties or 
townships, but to school districts. If the school districts had the 
right to vote for bonds, under the act of 1886, within one year after 
the organization of the county, why is it that, in 1887, those who de- 
sired that power for the school districts desired the law amended? 
If a school district had the power to vote before the expiration of a 
year, under the act of 1886, the counties and townships had. It 
must be borne in niind that the new counties, under the law of Ivan- 
sas, were not clothed with ail the powers of the older counties. 

The circuit court of appeals for this circuit, in the case of Coffln 
V. Commissioners of Kearney Co., 6 C. C. A. 288, 57 Fed. 137, had 
occasion to speak of the powers of the new counties coming into be- 
ing under the act of 1886, and say : 

"The proviso [in the act of 1887] does not, as counsel suppose, impose a lim- 
itation upon the exercise of power which becomes vosted in a newly-organized 
county, as soon as commissioners are appointed, but its effect is to prevent 
such power from being vested until a year after its organization." 

If it be true that the power does not vest until a year after the 
organization, it follows, as night follows day, that there was no 
power in Kiowa county or its oificers to order or hold an élection; 
and, if this be true, the bonds are void. 
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The suprême court of Kansas, in speaking of the nature and powers 
possessed by counties during the flrst year of the organization, say : 
"Now, it will be admitted that, wlien the temporary county offlcers appolnted 
by the governor hâve qualifled and entered upon the discharge of thelr du- 
ties, the county Is organized. But such organization is not a completed organi- 
zation; or, at least, it is not an organiza|:ion suflicient for ail purposes. At 
that time the county has no county attorney, no clerk of the district court, no 
county treasurer, no superintendent, no county surveyor, and no probate 
judge." 

No presumptions can be indulged in favor of such an organization 
unless it is given in plain and unmistakable language. Having held 
that the proviso in the act of 1886, which attempted to authorize or 
permit Kiowa county to vote for bonds before it had been organized 
ohe year, is obnoxious to the constitution of the state, where is the 
power to be found which authorized a vote and subscription at the 
time thèse acts were performed? It is urged that the gênerai law 
authorized counties to make such vote and subscription, and under 
that the power existed, because the inhibition in the proviso in the 
act of 1886 only prohibits the issuing, and not the voting, of bonds 
within the year. To say that such power vested, to the extent of 
allowing a vote to be taken, within the year, is to accept the theory 
that the proviso is a limitation, which the circuit court of appeals 
déclares is not true. 

It is urged by the plaintiff that the county is estopped, by certain 
récitals in the bonds, from setting up a défense to thèse bonds. Ré- 
citals as to matters of fact sometimes operate as an estoppel, in the 
case of innocent purchasers for value; but récitals as to the exist- 
ence of a law and the power conferred by it, which are false, cannot 
create an estoppel. The bond recites that it was issued under a 
certain act, and that the vote and subscription was had under and 
in pursuance thereof. The circuit court of appeals hâve decided 
that that act did not go into effect, as to newly-organized counties, 
until one year after their organization. In Anthonv v. eJasper Oo., 
101 U. S. 697, the court say: 

"Dealers in municipal bonds are charged with notice of the laws of the state 
granting power to make the bonds they flnd on the market." 

In Dixon Co. v. Pield, 111 U. S. 92, 4 Sup. Ct. 315, the question 
of estoppel by reason of récitals in the bonds was under considéra- 
tion, and the court say: 

"This does not extend to or cover matters of law. AU parties are eqvially 
bound to know the law, and a certificate reciting the actual facts, and that 
thereby the bonds were conformable to law, when, judicially spealiing, they 
are not. will not make them so; nor can it work an estoppel upon tlie county 
to claim the protection of the law. Otherwlse, it would always be in the power 
of a municipal corporation to which the power was denied to usurji the for- 
bidden authorlty, by declaring that its assumptlon was within the law. ïhis 
would be the clear exercise of législative power, and would suppose such eor- 
porate bodies to be superlor to the law itself." 

In National Bank of Commerce v. Town of Granada, 4 C. G. A. 
212, 54 Fed. 100, the circuit court of appeals for this circuit say: 

"It has neVer yét beeh held that a false récital in a bohd can make that a 
law which never was law." 
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The same theory of estoppel now urged was insisted on in Coffin 
V. Commissioners qf Kearney Co., 6 C. C. A. 288, 57 Fed. 137, a case 
wherein the power of newly-organized counties, under the very act 
iinder considération in tliis case, was passed upon, and the court say: 

"Even if we were able to concède, according to the contention of counsel, 
tliat a newly-organized county, in tlie state of Kansas, is eudowed witli thi> 
power, during the flrst year of its existence, and by virtue of the appointment 
and qualification of commissioners, to issue funding bonds, and the proviso is 
a mère limitation as to time of ^i'^ mode of exercising the power, still we would 
not be able to concède the furùit-i- proposition of counsel that purchasers of 
bonds issued by such counties ari; not requh'ed to ascertain the âge of the 
county, but may rely upon the récitals which such bonds happen to contain." 

And, in the concluding portion of the opinion, this language is 
found: 

"It was at least incumbent on the purchaser of the bonds to ascertain that 
Kearney county had become a recognized political subdivision of the state. 
That fact had to'be ascertained to enable the bondholder to further ascertain 
if it had power, under any circumstances, to issue bonds. A casual examina- 
tion of the record kept in the governor's office would bave disclosed the fact 
that the commissioners were not appointed until April 3, 1888, which was less 
than four months previous to the day on which the bonds bear date." 

Both séries of bonds involved in this suit on their face recite that 
they were issued under and in pursuance of an act which, it lias been 
seen, was not applicable to a new county, such as the défendant was, 
and in pursuance of a vote had on the 22d of June, 188G. If tho 
holders of thèse bonds had examined tlie record in the executive 
office, they would hâve found tlie commissioners were appointed ou 
the 23d of March, 1886, and that the vote for the issue of the bonds 
was had in three months thereafter. If they had examined the act 
regulating the création of new counties, they would hâve found, as 
has the circuit court of appeals, that such counties did not become 
\ested with the gênerai powers conferred by the act recited in the 
bonds until one year after their organization, and that Kiowa county 
did not bave power to contract for the issue of the bonds in suit. 

The bonds issued to the Chicago, Kansas & Nebraska Railway 
Company contain, among other things, this provision : 

"This is one of a séries of one liundred and twenty bonds, of like ténor, date, 
and amount [$1,000 each], numbered from one to one hundred and twenty, 
inclusive, issued to the Chicago, Kansas & Nebraska Railway Company." 

An examination of the appraisement of the taxable property of 
Kiowa county would hâve shown that Kiowa county, at the time it 
contracted to issue the 120 bonds was without authority to issue 
more than |111,000 of bonds. It appears, from the pleadings, how- 
ever, that the whole number of bonds hâve not been issued. If the 
views expressed in this opinion are correct, it would serve no useful 
purpose to enter upon a discussion of the subject suggested. That 
a vote to issue bonds, not taken under the sanction of law author- 
izing the same, will not confer power to issue bonds, is well settled 
in George v. Oxford Tp., 16 Kan. 72, and in McOlure v. Township of 
Oxford, 94 U. S. 429. 

In conclusion, it may be stated that the power of the défendant 
county to vote, on the 22d of June, 1886, for the issue of thèse bonds, 
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is not free from doubt. On the contrary, the power claimed can 
only be deduced from the silence of the statute and the absence of 
négative words. The power to issue the class of bonds in suit must 
rest on a more flrm foundation. Entertaining thèse views, the de- 
murrer is overruled. 



HOWARD V. KIOWA COUNTY. 
(Circuit Court, D. Kansàs, Second Division. Mareh 19, 189Q.) 

No. 502. 

1. CouxTT Bonds — Validitt — Powbiîs of Commi=sioners. 

Ttie fact that bonds issued by Kiowa county, Kan., under the refunding 
act of 1879, were issued by the county commissioners without a prevloua 
vote of the people, does not affect their validity, for by Gen. St. Kan. 1889, 
§ 1613, it is provided that the "powers of a county as a body politic and 
corporate shall be exercised by the board of county commissioners"; and, 
as there is nothing in the fundlng act prescribing by whom its powers 
shall be exercised, that duty falls upon the commissioners. 

3. Same — Refunding Bonds — Coukty Warkants. 

A statute authorizing the funding by a county of "matured and maturing 
indebtedness of every klnd and description" (Act Kan. March 8, 1879) in- 
cludes indebtedness evidenced by county warrants. 

3. Same — Nbgotiable Bonds. 

Statutory power to issue bonds includes power to make them negotiable, 
unless restricted by positive enactment. West Plains ïp. v. Sage, 16 C. 
G. A. 553, 69 Fed. 943, foUowed. 

This was an action by George K. Howard against the county of 
Kiowa, Kan. PlalntifE demurs to the answer. 

HutchingS & Keplinger, for plaintiff. 

S. S. Ashbaugh and L. M. Day, for défendant. 

WILLIAMS, District Judge. This is a suit upon coupons eut from 
79 funding bonds of the défendant county, issued February 2, 1889, 
to take up $44,000 in railroad aid bonds and |35,000 in county war- 
rants. The défendant has flled an elaborate answer, to which a 
demurrer has been interposed. Several défenses are set up. 

1. It is said that the question of whether the bonds in suit should 
be issued was not submitted to a f ote of the people of the county. 
To that it ,need only be replied that the act authorizing the issue 
of the bonds, does not require a popular vote. By section 1613 of the 
General Statutes of Kansas of 18^9, it is provided: "The powers of 
a county as a body politic and corporate shall be exercised by the 
board of county commissioners." And, there being nothing in the 
funding act prescribing by whom its powers shall be exercised, it is 
plain that the duty falls upon the county board. Counsel argue with 
great earnestness that, if such be the case, a corrupt board of commis- 
sioners could destroy the financial prosperity of the county. That is 
true. The power to issue commercial paper is the power to destroy 
him in whose name it is issued. It should be conferred with care, 
but, when it has been conferred, it is not for the courts to deny the 
grant. Nor is it by any means certain that the power would be 
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exercised more wisely by the people of the county than by the com- 
missioners. The history of bond issues in this country bas shown 
that the people are as prone to listen to the beguiling of artful 
emissaries of projected railroads as their commissioners could pos- 
sibly be. Our government is représentative, not démocratie. It 
concèdes the final sovereigntj' to the people, but they are expected 
in ail ordinary contingencies to act not in person, but through their 
représentatives. In that way they are ruled by those whoin they 
sélect as wisest and most patriotic, not by the shifting tempests of 
popular excitement. The principle of direct government by the 
people, and of the référendum, has found little favor in this country. 
The fact that in numerous other acts for the issue of bonds a pop- 
ular vote has been required can throw no light upon one where 
nothing of the sort is provided for. If anything, it shows that the 
législature was aware of the necessity of making express provision 
for such a course, and lends significance to its omission in this in- 
stance. 

2. It is said that the act gives no authority to fund warrants. 
The act of 1879 authorizes the funding of "matured and maturing 
indebtedness of every kind and description whatsoever." It is 
gravely argued that a warrant is not a debt ; but it is apparent that 
it not only represents a debt, but one wliich has been audited and 
allowed, which is mature at the date of its allowance. And the 
funding of warrants is often essential to the prosperity of the county. 
They become so numerous that they are greatly depreciated in value. 
Everything furnished to the county is upon the basis of the actual 
value of the warrants, necessitating the création of a large debt for 
the purchase of trifling commodities. Under thèse circumstances, 
the only salvation frequently lies in funding a portion of them, so 
that the remainder may regain something lilie their face value, and 
the business of the county may no longer be transacted on the basis 
«f a ruinons discount. 

3. It is said that no authority is granted to make the bonds nego- 
tiable. The character of municipal bonds is as well established as 
that of a bill of exchange or promissory note, and it is no more 
necessary to say "negotiable bonds" than to say "negotiable notes" 
or "negotiable bills." In few of the acts authorizing the issue of 
such bonds is it declared that they shall be negotiable. When the 
power to issue them is given, the officers authorized may, unless 
restricted by positive enactment, make them payable to order or to 
bearer, and such is the uniform practice. Thus, in Ashley v. Super- 
visors, 8 C. C. A. 455, 60 Fed. 55, the court of appeals for the Sixth 
circuit held: "Statutory authority to issue and market bonds, which 
are to run for a long period of time, and bear interest, held to au- 
thorize, by implication, bonds negotiable in form." So, in City of 
Cadillac v. Woonsocket Inst., 7 C. C. A. 574, 58 Fed. 935, the same 
court held that "statutory power to issue 'bonds' for loans lawfully 
made includes power to make the bonds negotiable." In West Plains 
Tp. V. Sage, 16 C. C. A. 553, 69 Fed. 943, this particular statute was 
oonstrued by the circuit court of appeals for this circuit, and held to 
authorize the issue of bonds negotiable in form. 



408 , 73 FEDERAL REPORTER. 

4 It is said tliat the railroad aid bonds surrendered in exchange 
for the bonds in suit were yoid, because voted for withjin a year after 
the organization of the county, andbecause in excess of the consti- 
tutionallimit. In the view which I take of the case, it is net neces- 
sary to décide that question. 

The bonds were issued by the proper ofiicers, and contained the 
following récital : 

"Thls bond is one of a séries of bonds of lilie amount, ténor, and effect exe- 
cuted and issued by the county commissioners of said Kiowa county, to refund 
its matured and maturing indebtedness heretofore legally created by said 
county, and in aceordance witli an act of the législature of the state of Kansas 
omtitled 'An act to enable eountles • * * to refund thelr indebtedness,* 
approved March 8, 1879; and it is hereby certifled that the total amount of this 
issue of bonds does not exceed the actual amount of the outstanding indebted- 
ness of Kiowa county, and that ail the requirements of the provisions of the 
foregoing act hâve been strictly complied with." 

It is plain that, under the repeated décisions of the fédéral courts, 
the purchaser was entitled to rely upon this récital, and was not 
bound to inquire into the considération for which the bonds were 
issued. 

Thus, in Hackett t. Ottawa, 99 U. S. 96, Mr. Justice Harlan says: 

"It would be the grossest injustice, and in conflict with ail the past utterances 
of this court, to permit the city, having pov«<»r under some circumatanees to 
issue negotiable securities, to escape liabillcy upon the ground of the falsity 
of its own représentations, made through officiai agents and under its corporate 
seal, as to the purposes with which ttiese bonds were issued. Whether such 
représentations were made inadvertently, or with the intention, by the use of 
inaccurate titles of ordinanees, to avert Inquiry as to the real object in Issulng 
the bonds, and thereby facilltate their negotiation in the money markets of the 
country, in either case the city, both upon prlneiple and authority, is eut off 
from any such défense. What this court declared, through Mr. Justice Camp- 
bell, in Zabriskie v. Railroad Co., 23 How. 381, as to a private corporation, and 
repeated, through Mr. Justice Olifford, in Bissell v. City of Jeffersonville, 24 
How. 287, as to a municipal corporation, niay be reiterated as peculiarly ap- 
plicable to thls case: 'A corporation, quite as much as an individual, is held 
to a careful adhérence to truth in their dealings with manldnd, and cannot, by 
their représentations or silence, involve others in onerous engagements, and 
then defeat the calculations and claims their own conduct had superinduced.' " 

So, in Ottawa v. National Bank, 105 U. S. 343, the same learned 
judge says: 

"If the purchaser, under some circumstanees, would hâve been bound to take 
notice of the provisions of the ordinanees whose titles were reclted in the 
bonds, he was relieved from any responsibillty or duty in that regard by reason 
of the représentation, upon the face of the bonds, that the ordiriances provided 
for a loan for municipal purposes. Such a représentation; by the constltuted 
authorities of the city, would naturally avert suspicion of bad faith upon their 
part, and Induce purchasers to omit an examination of the ordinanees them- 
selves; and, consequently, the city was estopped, as against a bona flde holder 
for value, to say that the bonds were not issued for legitimate or proper mu- 
nicipal or corporate purposes." 

In Town of Coloma v. Eaves, 92 U. S. 484, it was held : 

"Where, by législative enaotment, authority bas been giyen to a municlpality, 
or to its offlcers, to subscribe for the stock of a railroad company, and to issue 
municipal bonds in payment, but only on some précèdent condition, such as a 
popular vote favoring the.subscription, and where it may be gathered from the 
enactment that the offlcers of the municlpality were invested with power to 
décide whether that condition has been complied with, their récital that it bas 
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been, made in the bonds Issued by them, and held by a bona fide purchaser, 
is conclusive of the fact, and binding upon the municipallty; for the récital 
is itself a décision of the fact by the appointed tribunal." 

In Chafîee Co. v. Potter, 142 U. S. 355, 12 Sup. Ct. 216, it was held: 

"When there is an express récital upon the face of a municipal bond that the 

limit of issue prescribed by the state constitution has not been passed, and the 

bonds themselves do not show that it had, the holder is not bound to look 

further." 

In City of Cadillac v. Woonsocket Inst., 58 Fed. 935, 7 C. C. A. 574, 
it -vas held by the court of appeals of the Sixth circuit that: 

"Ttecltals In bonds issued by a city council under statutory authority, that 
they are 'refunding' bonds, issued to take up 'old bonds falling due,' estop the 
city from showing, as against bona fide holders, that the old bonds were In- 
valid, and therefore insutlicient to support the Issuance of the new ones." 

Again, in Ashler v. Supervisors, 8 C. C. A. 455, 60 Fed. 55, it was 
held: 

"Refunding bonds, payable to bearer, recited that they were issued by the 
l»ard of supervisors in conforinity with the pi'ovision of an act authoriziug the 
county to issue such bonds, and provide for the retirement of outstanding 
lx)nds. Held, that the purchaser was not bound, in the face of the récitals 
borne by the bonds, to investigate the nature of the refunded indebtedness." 

Many other cases might be cited, but, as the circuit court of ap- 
peals for this circuit has passed upon this very statute, it is not 
deemed necessary to pursue the inquiry further. 

In West Plains Tp. v. Sage, 16 G. C. A. 553, 69 Fed. 943, bonds were 
issued under this act containing récitals similar to those contained 
in the bonds now before the court; but instead of being issued in 
exchange for warrants, as alleged, they were issued to secure the 
location of a sugar factory; and it was held that the township was 
estopped by the récitals to set up the fraud as against a bona fide 
purchaser. Even were I inclined to the contrary view (which is not 
the case), I should be bound by that décision. When we contemplate 
the calamitous conséquences which hâve resulted from it, we may 
regret that the suprême court should hâve established the doctrine 
of estoppel by récitals in municipal bonds; but it is now too deeply 
imbedded in the law to be shaken, and is conclusive of this case. 

The demurrer to the answer is therefore sustained. 



INTERSTATE COMMERCE COMMISSION v. LOUISVILLE & N. R. CO. 
(Circuit Court, M. D. Tennessee. April 17, 1896.) 

1. JuBisDicTioîi OF TtiE United States Ciecuit Coubt oveb Oedbks Made 

BV THB Interstate Commerce Commission. 

The jurisdlction of the United States circuit court is limited to an ap- 
proval or disapproval, and to an enforcement or refusai to enforce an 
order of the commission. The court bas no authority to modify the order 
of the commission. 

2. Same. 

The court may go fuUy into the proof to détermine whether it will 
approvc an order made by the commission, and may hear any additional 
pi'oof. 
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S. Sami;.,, ..'.i . 

À.n ord|ér made by the commission is essentially an administrative or- 
der, and is not final or concluslve in tlie sensé of a court judgmeut or 
deeree. And an order of the United States circuit court, enforcing au 
order of the commission, does not change its.character or make It a final 
judgmeut. 

4. The Jurisdiction dp thb Commissick. 

ïhe function of the commission is both quasi judicial and administra- 
tive in its nature. ïhe commission is required to malie reports in writiug 
in respect to complaints made to it. Such reports must include the find- 
ings of fact upon which the conclusions of the commission are based, 
and such flndings so made are to be deemed prima facie évidence as to 
each and every fact so found in any judicial proceeding thereafter had. 

5. Same. 

It was the intention of congress that the procédure before the com- 
mission should substantially conform to that before a court charged -n-ith 
the duty of finding the facts and giving judgment thereon, or to the in- 
vestigation and report of a référée or spécial master in chancery, passiug 
on both facts and law. 

6. Same. 

The fact that the commission is composed of men of abllity and ex- 
périence, selected with référence to their particular quaUfications tliere- 
for, and whose entire time is devoted to questions arising under the act, 
gives to its flndings and opinion great weight. But, in order that the 
findlhg and opinion of the commission shall hâve the value intended, it 
should conform to the purpose of congress in requiring such proceediugs. 
Its opinion or report should show what the issues in the case are, and 
■what facts it finds in regard to such Issues. 

7. Samk. 

It is not sufflcient for the report of thç commission to be made up of 
mère conclusions with respect either to law or fact. It should make 
sultable référence to the évidence where there is a conflict in the pi-oof, 
and show how the commission settles the disputed fact; or, if the évi- 
dence in regard to any fact is undisputed, it should be so stated by the 
commission. 

8. Same. 

"Where, in a given case, it is the duty of the commission to receive 
and take Into account évidence of certain facts, its failure to do so is 
error of law. And so, where an issue of fact is ralsed before the com- 
mission, its failure to dispose of It is an error of law. 

9. Samb. 

The commission has no power to make rates, and especially has the 
commission no power to order that rates from a glvon point to oue clty 
shall bear a certain relation to the rates from the same point to anothei- 
City. 

10. Kkasonable Rates. 

Under the flrst section of the act to regulate commerce, the question 
may be made as to whether a glven rate is, lu and of itself, unreasouable 
and unjust. In the considération of such a question rates to other places 
or points of shipment are unlmportant, except as evldentlary circum- 
stances; but where the conditions are slmllar, proof of rates charged 
by other roads is of ' great value: 

11. Uk.JUST DlSOHIMlNA'lION — UnDIIE PKEFEHEKCE. 

Uhdér the second section of the act the question of unjust discrimina- 
tion njay arise, and under the third section the question of undue préf- 
érence ihayarise. And in determining a question under either or both 
of those sections it may often, if not always, become necessary to con 
trast the rates to other places and persons, because those sections Involve 
the question of relative rates, with ail their éléments. 
13. Samb. , , 

The burden of provjng undue préférence or undue préjudice rests upon 
the complaining party. 
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18. Same. 

The carrier's business of transportlng goods Involves the rights of, and 
the necessity of doing justice to, three parties. The interest of the 
seller at the point of departure, the interest of the carrier, and the interest 
of thè trader or consumer at the point of delivery are ail concerned in a 
given transaction, and must be duly considered by a tribunal or court in 
the décision of any case involving the carrier's freight tarilï. 

14. Samb. 

Questions of unjust discrimination or undue préférence must be treated 
broàdly and practically. The carrier's business is one which iuvolves 
so many considérations, and the necessity of taking into account so many 
conditions, that questions of this kind do not admit of any ligidly theo- 
retical rules in théir solution. 

15. Samb. 

It is impossible to exercise a jurisdlction, such as is conferred by the 
act to regulate commerce, by any process of mère mathematical or arith- 
metical calculation. When you hâve a variety of , circumslances difïering 
in the two cases, you cannot say that such a différence of circumstances 
représenta or is équivalent to such a fraction of a penny differej^ee of 
charge in the one case as corapared with the otller. A niuch broader 
View must be taken, and it would be hopeless to seek to décide a case 
by any attempted calculation. 

16. Same — Compétition. 

In passing upon the question of undue or unreasonable préférence or 
disadvantage, it is not only legitimate, but proper, to take into consid- 
ération, besides the niere différence in charges, varions éléments, such 
as the convenience of the public, the falr interests of the carrier, the rela- 
tive quantifies or volume of the traffic involved, the relative cost of the 
services and profit to the company, and the situation and circumstances 
of the respective customers, with refeience to each other, as compétitive 
or otherwise 

,17. Same. 

The public at large is greatly interested in compétition, and the moro 
favorable priées which it brings, and for that purpose the public is inter- 
ested in keeping open the larger markets of the country to ail points of 
production and supply. Where trattie from a distance eau compete with 
trafflc nearer the market, the public is interested in having the greater 
distance trafflc carried at rates which will enable it to compete with the 
trafflc which is nearer the market. 

18. Samr. 

The advantageous position of one trader in having his works so placed 
that he bas two eompeting routes is as much a circumstance to be takcn 
into considération as the geographical position of anothor trader, who, 
though he has not the advantage of compétition, is situated at a point 
on the line geographically nearer the market. 

19. Same. 

The fact that a lower rate is cliarged from a more distant point by 
reason of a eompeting route, which exists thence, is one of the circum- 
stances which may be taken into account, under the provision of the 
second and third sections of the act to regulate commerce. 

20. Same— MiLEAOE Rates. 

Mileage, while a circumstance to be considered with ail the other facts 
and conditions, is by no means controlling, or the inoat important. 

21. Discrimination bktween Summer and Winter R\tes on (îoal. 

The act to regulate commerce is ^ot to be construed so as to abridga 
or take away the common-law right of the carrier to make contracts, 
and adopt proper business methods, further than its terms and reeognized 
purposes i^uire. A railroad company may lawfully charge lower rates 
on coal in the summer months in order to keep its coal cars and coal 
crews employed during that season of the year, provided such rates be 
offered in good faith to ail persons upon equal terms.i 

^Headnotes approved by Judge Clark. 
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A. G. Safford, for plaintiff. 
Ed. Baxter, for défendant. 

CLAEK, District Judge. Tliis case had its origin in an informai 
complaint laid before the Interstate commerce commission at the 
instance of certain citizens of Nashville, upon wMch, the commission 
having decided to investigate the matter, an order was made calling 
upon the défendant for an answei", which was in due time flled be- 
fore the commission. The commission, under proper orders, di- 
rected proof taken in regard to the questions raised by this answer 
to the complaint. When the proof was in, the case was heard be- 
fore the commission, and resulted in a report and order by the com- 
mission. The défendant was directed by this order to make certain 
changes in its rate of charges on coal trafQc from certain mines in 
western Kentucky to Nashville, Tenn., and particularly the rates 
from Earlington, Ky., to Nashyille; and, as the principle involved 
is the same, it will be convenient to refer to Earlington alone as the 
shipping point in question, it being the principal point of production 
and shipment. The défendant, denying that this order was a légal 
and proper one to be made upon the facts, refused to obey the same, 
and thereupon the commission, pursuant to section 16 of the inter- 
state commerce act, has flled this bill in the United States circuit 
court for the Middle district of Tennessee to enforce the order and 
mandate of the commission. The original complaint put before the 
commission alleged discrimination — First, in favor of Memphis and 
against Nashville, in the rates on coal from the Earlington mines; 
and, second, discrimination in the rates to consumers at Nashville, 
between persons engaged in certain manufacturing and in runniug 
steamboats and the public generally. The défendant had so read- 
justed its rates to Nashville pending the investigation, and before 
the décision of the case by the commission, that the established rate 
then was |1 per ton to ail persons on that kind of coal known as 
"run of the mines, nut and slack," and this rate was uniform the 
entire year round. On what is called "screened coal" the rate was 
$1.15 per ton during the period from April Ist to September Ist; 
while for the remainder of the year, to wit, from September Ist to 
April Ist, the rate was $1.40 per ton. The rate to Memphis re- 
mained just as it was; it being a uniform rate on ail coal, and at ail 
seasons, of $1.40 per ton, from the same mines to Memphis. This 
change in the rate and in the company's method of doing business 
had eliminated from the case, when the commission came to act on 
it, every disputed question, except that of the alleged discrimination 
in favor of Memphis as against Nashville; and really ail that was 
then complained of in this respect was the différence in the rate on 
"screened coal" from Earlington to Nashville of $1.40 per ton from 
September Ist to April Ist of the year, which, as will appear, was 
the différence between a rate of $1.15 per ton and $1.40 per ton; and 
the only order which the commission made aiïecting the défendant 
was to reduce the rate from $1.40 per ton to $1.15 per ton, and to 
make that rate uniform the year round. It will become necessary, 
therefore, only to consider in this case the order of the commission 
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which directed the défendant company to make the change above 
indicated, and what is said in this opinion is to be understood as 
having référence only to the action of the commission in this par- 
ticular. It is conceded by counsel for both sides of the case that the 
court, in its power and jurisdiction over the matter, is limited to an 
approval or disapproval, and to the enforcement or refusai to en- 
force the order of the commission as a whole or in part just as made 
by the commission, and that the court is without power or authority 
to treat the case as one originally instituted in this court, and make 
an order or decree of its own, or to modify the order of the commis- 
sion for the purpose of making it conform to the opinion of the court 
in case the court should entertain a différent opinion from that of 
the commission; and such would seem to be the proper construction 
of section 16 of the act. This relieves the case of any issue on 
that point. The court, of course, may go fully into the proof on its 
own examination to détermine whether it will approve the order, and 
may hear any additional proof adduced. So much of sections 1-3 
of the interstate commerce act as are material to the matter now 
under considération wilI be given, and are as f ollows : 

"Section i. * * * a11 charges made for any service rendered, or to be 
rendered, in the transportation of passengers or property as aforesaid, or In 
connection therewith, or for the recelving, delivering, storage, or handling 
of such property, shall be reasonable and just; and every unjust and unrcii- 
sonable charge for such service is prohibited and declared to be unlawful. 

"Sec. 2. That if any common carrier subject to tlie provisions of this act 
shall, directly or indireetly, by any spécial rate, rebate, drawback, or other 
device, charge, demand, collect, or receive troin any person or persons a greater 
or less compensation for any service rendered, or to be rendered, in the 
transportation of passengers or property, subject to the provisions of this 
act, than it charges, demands, colleets, or reçoives from any other person or 
persons for doing for him or them a like and contemporaneous service in the 
transportation of a lilie kind of trafflc under substantially similar circum- 
stances and conditions, such common carrier shall be deemed guilty of 
unjust discrimination, vs'hich is hereby prohibited and declared to be un- 
lawful. 

"Sec. 3. That it shall be unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreasonable préférence 
or advantage to any particular person, company, flrni, coriaoration, locality, 
or any particular description of traffic, in any respect whatsoever, or to sub- 
ject any particular person, company, flrm, corporation, or locality. or any 
particular description of trafflc, to any undue or unreasonable préjudice or 
disadvantage In any respect whatsoever." 

The only complaint that could be made in regard to the rate in 
question hère would be that such rates violated either section 1, 2, 
or 3, as above set forth. 

Under section 1 the question might be made that a given rate 
was in and of itself unreasonable and unjust, and in the considéra- 
tion of such question as this, rates to other places or points of ship- 
ment would be unimportant, except as a circumstance or fact in the 
proof, and having no other than an evidentiary bearing. Under 
section 2 the question of undue discrimination, and under section 3 
that of undue or unreasonable préférence or advantage, would arise. 
In determining a question under either or both of thèse sections it 
would often, if not always, become necessary to contrast the rates 
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to other places and persons, for the objection under thosei sections 
would involve the question of relative rates, with ail of their élé- 
ments. A discrimination or unjust advantage might be complained 
«f as made between persons at the same place and entitled to the 
same rates, or between traders at différent places. The investiga- 
tion conducted before the commission, and its order thereon, are 
quasi judicial, although it may be considered as settled that the 
proceeding is not a judicial one, as that term is used with référ- 
ence to courts of gênerai jurisdiction, and in the gênerai admin- 
istration of justice. The function of the commission is really both 
quasi judicial and administrative in its nature. By section 9 of 
the act persons claiming to be damaged by a violation of the pro- 
visions of the act are given an élection to sue in the courts of the 
United States for such damage, or to make complaint to the com- 
mission. The procédure in a complaint before the commission is 
prescribed in section 13 of the act, and by section 14 the commission 
is required to make a report in writing in respect thereto, which 
shall include the flndings of fact upon which the conclusions of the 
commission are based, and such ândings so made are to be deemed 
prima facie évidence as to each and every fact found in any ju- 
dicial proceeding thereafter had. The commission is authorized to 
jn'ovide for the publication of its reports and décisions, and for the 
distribution thereof. Other sections of the act, not necessary to be 
set out herein, make it évident, in my opinion, that while the in- 
vestigation and report of the commission and its order thereon, as 
stated, do not constitute a judicial proceeding, still it was the in- 
tention of congress that the procédure should substantially conform 
to that before a court charged with the duty of fmding the facts, 
and giving judgment thereon, or to the investigation and report of a 
référée or spécial master in chancery, passing on both facts and 
law. Congress having provided for such investigation and report in 
gênerai terms only, it is not to be doubted that substantial conform- 
ity to a judicial proceeding was contemplated. And the impor- 
tance of the commission's action, taking substantially the form of a 
judicial proceeding, is apparent when it is recognized that the com- 
mission is composed of men of ability and expérience, selected for 
this position with référence to their particular qualifications there- 
for, and whose entire time is devoted to questions arising under this 
act. Tliis gives to the commission's fmding and opinion great 
weight, and entitles it to great considération, both by the parties 
affected and by the courts, when called upon to enforce obédi- 
ence to its mandates. For the commission's investigation and 
opinion to hâve this intended value, however, it should, in fact, 
conform to the puipose of congress in requiring such proceedings. 
It is not sufficient, therefore, in a report of its flndings of fact 
and conclusions, to do so in such gênerai way as not to disclose 
its views upon particular phases of the évidence, or its conclusions 
of law upon facts found with référence to the particular issues 
in tlie case. Stated in another form, it is not silfficient for the 
report to be made up of mère conclusions. Its opinion or report 
should show what the issues in the case are, and what facts it flnds 
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in regard to such issues. The report should make suitable référence 
to the évidence adduced in regard to any particular question, where 
there is a conflict in the proof, showing how the commission set- 
tles the disputed fact; or, if the évidence in regard to any issue 
is undisputed, state that fact. In other words, the report should 
give the parties to be affected, as well as the court, in any judicial 
proceeding afterwards instituted, definite and distinct information 
as to what was found as facts, and the commission's opinion there- 
on, such as would be necessary to make a judicial opinion suffl- 
cient and satisfactory for the purpose of ordinary litigation. Now, 
the report of the commission in this case does nothing of this kind. 
It was not intended to cast upon the courts the labor of an original 
and independent examination, as in a case instituted hère in the lirst 
instance. If so, action by the commission would be idle. The re- 
port should on ail issues make a distinct showing, so that ou its face 
it would be prima facie good as required under the act. The main 
issue made in the answer to the original complaint, as well as now 
in tlie answer to the suit in this court, is and was that the différ- 
ence in the rates from the Earlington mines to îvashville and those 
from the same point to Memphis was rendered necessary and was 
justifled by compétitive freight rates at that point, and particularly 
in regard to the rates on coal, by compétition in coal coming from 
the Pittsburg mines by means of river transportation to "Memphis. 
The report of the commission, notwithstanding this was the main 
issue, makes but a passing allusion to the fact of compétition at 
Memphis. The report shows nothing as to the cost of coal at the 
Pittsburg mines, the rate per ton at which it was transported to 
Memphis, or the price at which such coal was sold; and the com- 
mission does not consider nor décide to what extent, if at ail, this 
compétition affects the rates which the Louisville & Nashville Rail- 
road Company can make on coal shipped from the Earlington mines 
to Memphis, so that the rate, together with the price, will enable 
that coal to be handled on the Memphis market. If the facts in re- 
lation to this question of compétition were at ail important in this 
case, it is certain that the commission did not so consider it, as 
that entire subject was summarily dismissed without any finding 
of facts or the expression of any oi)inion in regard thereto. Indeed, 
much of the argument at the bar on both sides has been directed to 
the question of what the commission did or did not find or décide 
in this case. It is contended, for example, by the learned counsel 
for the commission, that it did investigate, and did décide that the 
rate from Earlington to Nashville was in and of itself unreasonable 
and unjustly high, without regard to the Memphis rate at ail; while 
counsel for the défendant earnestly insists (and successfully, I think) 
that the commission decided no such question. It is to be regretted, 
of course, that a report so important as this, both in its effect on the 
parties and as a basis of suit in this court, should become the sub- 
ject of construction in order to ascertain what was really decided. It 
becomes necessary, therefore, in the outset, for this court to décide 
for itself between the opposing views of counsel, whether the com- 
mission decided that the rate from Earlington to Xashville was un- 
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reasonable and unjust; and a careful examination of the original 
complaint and tlie report and order of the commission forces me to 
the conclusion that no such question was presented or decided. 
From what has been stated, it i» clear that nothing in this respect 
was presented in the original complaint, and there is but a single 
paragraph in the report of the commission which furnishes support 
to the view that it considered any such question. I think it may 
be gathered from the complaint and report that the commission was 
only discussing the relative rates between Memphis and Nashville. 

Next to the last paragraph in the opinion of the commission is 
exactly the order which it made in the case, and may be saf ely taken 
as a condensed statement of its ruling, and this I will give in full, 
as follows: 

"The rate should be so arrangea that, while Memphis is getting a rate as 
low as $1.40, Nashville should hâve a rate from the same mines of not more 
than $1.00 on 'run of mines, nut and slaek,' and not more than $1.15 'screened 
coal' at any season. It is therefore ordered that from and after tliis date, 
so long as the rate charged by the Louisville & Nashville Railroad Co. fot 
the transportation of coal of any kind or class from the mines on its Hen- 
derson & Owensboro divisions in the state of Kentucky to Memphis shall 
not exceed the amount of $1.40 per ton, the rate charged by the said company 
for the transportation from said mines to Nashville of coal classed as 'run 
of mines, nut and slack,' shall not at any time exceed the amount of $1.00 
per ton, and the rate charged by said company for the transportation from 
said mines to Nashville of coal classed as 'screen coal' shall not at any time 
exceed the amount of $1.15 per ton. And any réduction made by the Louis- 
ville & Nashville Railroad Oo. in the rate for the transportation of coal of 
any kind or class from said mines to Memphis shall be accompanied by a 
proportionate réduction in the rates charged for the transportation of 'run 
of mines, nut and slack coal,' and of 'screened coal,' respectlvely, from said 
mines to Nashville." 

It appears from this that the commission flxed only a relative 
rate as reasonable for Nashville, having regard ail the time to the 
rate at Memphis. The rate put in effect was clearly intended to be 
based on and in proportion to the Memphis rate, with the provision 
that, in the event there should be a réduction in the Memphis rate, 
there should be a proportionate réduction in the rates charged from 
the mines to Nashville. Upon what basis the proportionate rate 
was made between the two places the report again leaves undis- 
closed, except inferentially. As the case is, the rate established for 
Nashville dépends upon the fortunes of the Memphis rate, and goes 
up or down with that. This order is wholly inconsistent with the 
proposition that any décision was made respecting the Nashville 
rate as being too high of itself and independently of the Memphis 
rate. If the rate to Nashville of itself had been under investiga- 
tion the rates to Memphis were of little value as évidence compared 
with rates from Tracy City, from Coal Creek and other mines in 
East Tennessee, from Bon Air at Sparta, and from Alabama mines. 
Eates from thèse points, not only to Nashville, but to Chattanoo- 
ga, Atlanta, and other cities, were readily obtainable from the 
Southern and other railways on application; and the conditions 
throughout are so similar that they would be of great value on that 
question. 
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If the commission had considered the NashTille rate, and ruled 
that this was unreasonably high, and made an order regular in form, 
and authorized by law, and upon proof of rates on other roads, 
where conditions are similar, it might be that défendant would hâve 
a serions issue on its hands. It remains then to treat the action 
of the commission in mailing the change which it did as based on 
either section 2 or 3 of the act. I think that the entire proceeding 
shows that the commission was of opinion that the Memphis rate 
worked a discrimination in favor of consumers of coal at that place 
against Nashville, under section 2, or that it effected an undue and 
unreasonable advantage under section 3 of the act, tliough the re- 
port does not distinctly state what view the commission entertained, 
or that it entertained either. Taking the case as it was, and the 
rates as put in effect at the time the commission decided the case, 
Memphis was left with an even or flat rate of f 1.40 per ton on ail 
classes of coal the year round; and Nashville, with a rate of |1 
per ton on the cheaper class of coal, uniform for ail seasons of the 
year, and with a rate of |1.15 on "screened"' coal during the sum- 
mer, and |1.40 during the winter. This was a différence of 40 cents 
per ton on the lower grade of coal (which was more largely consumed) 
in favor of Nashville the year round, and a différence of 25 cents 
per ton on "screened or grate" coal during the summer, with the 
same rate as Memphis on that class of coal during the winter. The 
average for the year on either class was much in favor of Nashville. 
It would hardly be contended that this absolute advantage in rates 
to Nashville as against Memphis would work such discrimination 
as to injuriously affect Nashville in commerce, industrial pursuits, 
or growth, and there is no proof in the record indicating any such 
condition of things as this. Under such rates every consumer and 
every trader at Memphis would pay a higher price for coal of the 
same quality than would be paid by the trader or consumer at Nash- 
ville. Just how this could injuriously aiîect Nashville has not been 
suggested, and it is certain, I think, that no process of reasoning 
could show how an injurious resuit to NashAdlle is brought about, 
unless upon the basis of a relative rate which consumers and traders 
at each place should hâve, taking into account the relative distance 
of the two cities from the Earlington mines, and by putting the rates 
between the two places on a mileage basis only. In this way the 
consumer at Nashville might plausibly say that, while getting a rate 
on coal which made it absolutely cheaper to him than the consumer 
at Memphis, the rate to him was still relatively higher than to Mem- 
phis. Stated in another form, the complaint from the Nashville 
trader would be that he did not obtain in the rates the full ad- 
vantage to which his shorter distance from the mines entitled him 
as against the Memphis trader with the longer distance. And it 
may be concluded inferentially that the commission was controlled 
in its action by this view of a relative rate, such as would be es- 
tablished practically on a mileage basis. 

For in the report it is observed : 

"As between Memphis and Nashville, considering the respective distances 
of those two cities from the mines in western Kentucky, the rate of $1.00 
v.73F.no.ci— 27 
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per ton to Nashvllle does not seem to be low compared with the $1.40 rate 
to Memphis." 

In the absence of a more definite flnding and statement of conclu- 
sions by the commission, it must be assumed, as I think the resuit 
shows, that the commission contrasted the distance at which the 
two cities are situated from the mines, and also contrasted the dif- 
férence in rates, and concluded that the Nashville rate was rela- 
tively too high, and that this mode of adjusting the rates gave an 
undue préférence, and was a violation of section 3 of the act; and 
that the commission rested its décision in part, though not entirely, 
upon this proposition. The entire omission of any finding or con- 
clusion in respect of competing rates at Memphis, and what efEect, 
if any, this circumstance had on the case, leaves no choice but to 
infer— as I think may be safely done — that the commission excluded 
entirely from its considération any question of compétition, so far 
as it related to the only point actually ruled on by the commission, 
as the case was left when it was called upon to pass judgment. If, 
therefore, the défendant company had the right to put in issue the 
question whether or not it was controlled by competing rates at 
Memphis, and if it was the duty of the commission to take into 
considération that élément or condition in passing on the case, it 
becomes apparent that the action of the commission was erroneous 
in two particulars: (1) In its omission to make any finding at ail in 
regard to the fact of compétition; and (2) in its refusai or failure 
to take into account such compétition, and to give the same due con- 
sidération, and without doing which it failed to dispose of the lead- 
ing issue in the case. It is important, therefore, to détermine wheth- 
er the commission was under a légal duty to accept évidence of 
compétition, and to investigate and décide thereon; for, if such 
évidence was compétent, and was évidence which the commission 
was required to receive as other évidence, its report and order would 
be analogous to a court judgment, showing upon its face that the 
court had excluded from considération material évidence in the case 
and had made no response whatever to one of the issues joined. 
And whether the commission treated the rate which the défendant 
company had in effect at Memphis as a violation of section 2 or 3 
of the Interstate commerce act, it seems not now open to doubt 
that the fact of competing rates was a condition which it must hâve 
taken into account, and must hâve duly considered as évidence in the 
case, and must hâve decided whether the company's défense, based 
upon that circumstance, was made ont or not. In Interstate Com- 
merce Commission v. Baltimore & O. E. Co., 43 Ped. 51, it was: 
pointed out by Judge Jackson that sections 2 and 3 of our Interstate 
commerce act substantially embody section 2 of the English railway 
traffic act of 1854, and section 90 of the act of 1845. It was held, 
too, that the Interstate commerce act having thus substantially 
adopted thèse provisions, the construction given to such provisions 
by the English courts must be received as incorporated in the act, 
and the suprême court of the United States announced the same 
proposition in Interstate Commerce Commission v. Baltimore & O. 
R. Co., 145 U. 8. 284, 12 Sup. Ct. 844, afllrming the judgment below. 
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And, while the question in that case was one growing out of passen- 
ger trafHc, it involved a construction of tliese sections of our act, 
and in the progress of the opinion Judge Jaclîson said: 

"The English cases referred to above, and otliers that might be cited, estab- 
lish the l'ule that, in passing upon the question of undue or unreasoiiable préf- 
érence or disadvantage. it is not only legitiinate, but proper, to take into 
considération, besides the mère différences in charges, various éléments, 
such as the convenience of the public, the fair iuterest of the carrier, the rela- 
tive quantifies or volume of the traffle involved, the relative cost of the 
services and profit to the company, and the situation and circumstances 
of the respective customers witli référence to each other, as compétitive or 
otherwise. The English décisions cited, and the case of Denaby Main Col- 
liery Co. v. Manchester, S. & L. K. Co., 11 A pp. Cas. 97, 55 Law .1. Q. B. 181, 
further establish that the burden of proving the undue préférence or the 
undue préjudice rests upon the complaining party." 

And the stipreme court, in the same case just referred to, after 
reviewing the English décisions, stated the resuit as follows: 

"In short, the substance of ail thèse décisions is that railway companies 
are only bound to give the same ternis to ail persons alike under the same 
conditions and circumstances, and that any fact whieh produces an inequal- 
Ity of condition and a change of circumstances justifies an inequality of 
charge." 

It is to be borne in mind that wlien compétition enters as an élé- 
ment in the détermination of a case, this question — whetlier or not 
there is an undue préférence or advantage — is a question not of law, 
but of fact. Whetber or not the évidence is compétent, and must 
be taken into account, is, of course, a question of law; but, with the 
évidence once admitted, the issue theni becomes one of fact. And 
so, if the commission ought to hâve received and taken into account 
the évidence of compétitive rates, its failure to do so was an error 
of law; as was also its failure to dispose of this issue at ail. When 
the évidence was admitted, the (piestion of undue préférence, as 
stated, is one of fact which should hâve been found. It may there- 
fore be accepted as the resuit of the cases in this country that the 
circinnstance of compétition is an élément which must be consid- 
ered, and the English cases are now full and clear upon the subject. 

It must be stated, too, that questions of this kind must be treated 
broadly and practically. The carrier's business is one which in- 
volves so many considérations, and the necessity of taking into ac- 
count so many conditions, that questions of this kind do not admit 
of any rigidly theoretical rules in their solution. It must be kept 
in mind, too, that the carrier's business of transporting goods in- 
volves the rights of, and the necessity of doing justice to, three par- 
ties. The interest of the seller at the point of departure, the rights 
of the carrier, and the rights or interest of the trader or consumer 
at the point of delivery are ail concerned in a given transaction, 
and must be duly considered by a tribunal or court in the décision 
of any case involving the carrier's freight tariff. It is entirely con- 
ceivable that by taking into account the interest and advantage of 
the trader at the point of delivery alone, serions injury might be 
doue to the trader at the point of departure as well as the carrier, 
without any substantial benefit to the trader at the point of de- 
livery; or a loss might be inâicted on the trader at the point of de- 
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parture, as well as tlie carrier, out of ail proportion to any beneflt 
conferred on those whose interests are at the point of delivery. 
And in referring to "trader" in this connection, eitlier at the one 
point or the other, it is intended to use the word in a représentative 
sensé, as ineluding ail persons interested in the production and sale 
of a commodity at the point of departure of the goods, and ail per- 
sons interested as dealers or consumers at the point of delivery. 
It was at one time thought doubtf ul whether the interests of the rail- 
way could be taken into account at ail, but it is now established that 
they can be. Interstate Commerce Commission v. Baltimore & O. 
E. Co., 43 Fed. 52; Ames v. Railway Co., 64 Fed. 176; Reagan v. 
Trust Co., 154 U. S. 412, 14 Sup. Ct. 1047. 

There is also, besides the parties named, the iaterest of the public 
concerned in a trafiQc question like this. The public at large are 
greatly interested in compétition, — with the more favorable priées 
which it brings, and, for that purpose, in keeping open the larger 
markets of the country to ail points of production and supply. It 
is obvions, therefore, that in judicial action upon the question of 
rates the effect of the ruling must be closely observed, as it thus 
fîflls in différent directions, and upon différent interests, and no one 
particular interest can properly be considered to the exclusion of 
others. As the trader at the point of delivery, and who generally 
pays the rates charged, is the one actively complaining, it generally 
happens that his interest and that of the carrier are represented be- 
fore the court, and thus brought out into prominence, and attention 
directed too exclusively to the proximate, rather than the more 
distant, results, and in a given case it may be to interests of rel- 
atively small magnitude. I will now refer briefly to two récent 
English cases involving the construction of tlie clauses in the Eng- 
lish trafic act substantially embodied in ours. In the case of Phipps 
V. Railway Co. [1892] 2 Q. B. 242, the English court of appeals was 
considering a case which had been appealed from the décision by the 
railway commissioners. The statement of the case, so far as is nec- 
essary to be now noticed, was as foUows: 

"The case made by the company was that the comparatlvely lower rates 
charged to Butlins and Islip were forced upon them by the compétition of the 
Midland Railway Company; that the lower charge was made bona flde, and 
was, in the terms of section 27 of the act of 1888, 'necessary for the purpose 
of securlng in the interest of the public the trafllc in respect of which It was 
made'; that there was stlU a différence of 6d. a ton in favor of the plaintlffs, 
and that the plalntlffs had not been injured by the rates charged to KutUns 
and Isllp; and they produced évidence to show that the compétition in the 
South StafEordshire market was such that a différence of 6d. a ton, or even 
less, in the prlce of iron of the same quallty, would often be enough to secure 
a contract. The railway commissioners (WlUs, J., Sir Frederick Peel, and 
Viscount Cobham) held that the London & Northwestern Railway Company, 
in fixlng the rates in question, were entltled to take Into account the circum- 
stance that Butlins and Isllp had access to another Une of railway which was 
In compétition wlth their own, and that no sufficlent case of undue préfér- 
ence had been made out agalnst them. The plalntlffs appealed." 

The court of appeals, in giving its opinion and referring to a pré- 
viens case, said: 

"Is not It a question of fact, and not of law, whether such a préférence la 
due or undue? Unless you could point to some other law which defines what 
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shall be held to be reasonable or unreasonable, It must be and is a noere 
question, not of law, but of fact. The lord chancellor there points eut that 
tlie mère circunistance that there is an advantage does not of itself show 
that it is au undue préférence within the meaning of the act, and, further, 
that whether there be such an undue préférence or advantage is a question 
of fact, and of fact alone. No rule is given to guide the court or the tribuual 
in the détermination of cases or applications made under the second section 
of the act of 1854. The conclusion is one of fact, to be arrived at looking 
at the matter broadly and applying eommon sensé to the facts that are proved. 
I quite agrée with Wills, .T., that it is impossible to exercise a jurisdiction, 
isueh as is conferred by this section, by any process of mère mathematical 
or arithmetleal calculation. When you hâve a variety of circumstances dif- 
ferlng in the two cases, you cannot say that such a différence of circumstan- 
ces represents or is équivalent to such a fraction of a penny différence of 
charge in the one case as compared with the other. A much broader view 
must be taken, and it would be hopeless to seek to décide a case by any at- 
tempted calculation." 

And, referring to the matter of mileage as a method of deter- 
mining what a rate should be, the court said: 

"Therefore, what they call attention to as their ground for aileging that 
there was no undue préférence is this: that mileage rate is not, and cannot 
alone be, the test. That where a train is started or taken from one point 
to another, there are certain initial charges and certain charges at the other 
end. I will not call them 'terminal' charges, because tliat Is a word used 
to descrlbe différent things, and the use of it often gives rise to misunder- 
standing and dispute, but certain Initial charges, and certain terniiuating 
charges, which are constant whatever distance the train has traveled; and 
that, before comparlng the mileage rate, you must in each case deduct those 
initial and terminating charges, and then, and then only, will the comparison 
be a fair one. Now, dealing with the matter in relation to Butlins alone 
for the moment, can it be said that the railway commissioners were not enti- 
tled to take that circumstance into considération, and, looking at the dis- 
tance, and looking at the différence of charge, to say that it was not estab- 
lished to their satisfaction that there was undue préférence, inasmuch as 
the railway company had pointed to circumstances which led them to the 
conclusion that there was no reason for saying otherwise than that the Gd. 
fairly represented the différence of charge wliich might be made without 
constituting any undue préférence or any undue disadvantage? It was on 
that ground distinctly, on that part of the case so far as the mère différence 
of charge to Butlins was concerned. that Wills, .T., proceeded in his jiidgment. 
What he said may be shortly put tlius: 'It is true that, if you try it merely 
as a matter of mileage. It is about a half penny as compared with one penny 
for the distance traveled, but when you eliminate from the charge those 
constant charges at both ends, which must always exist whatever the dis- 
tance, when you consider the longer lead there is in the one case than the 
other, and when you consider the necessities of the case which are brought 
about by the active compétition of t)ie Midland, putting ail those things to- 
gether, the différence is not nearly large enough to render it either necessary 
or désirable that this court should interfère.' " 

And, continuing, the court further said : 

"Now, there is no doubt that in coraing to that détermination the court be- 
low did hâve regard to the compétition between the Midland and the London 
and Northwestern, and the situation of thèse two furnaces which rendered 
such compétition inévitable. If the appellants can make out that In point 
of law that is a considération which cannot be permitted to hâve any influ- 
ence at ail, that those circumstances must be rigidly excluded from consid- 
ération, that they are not circumstances legitimately to be considered, no 
doubt they establish that the court below has erred in point of law. But 
it is necessary for them to go as far as that in order to make any way with 
this appeal, because, once admit that to any extent, for any purpose, the 
question of compétition can be allowed to enter in, whether the court ha.s 
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glven too much weiglit to it or too little, becomes a question of fact, and not 
of law." . 

And, discussing the question of the trader's proximity to the mar- 
ket, the court observed: 

"Oan we say that the Icvcal situation of one trader, as eompared with an- 
other, wlilch enables hlm, by harlng two competingr routes, to enforce upon 
the carrier by elther of those routes a certain amount of compliauce with 
lus demands, whlchwould be Impossible if he did not enjoy that advantage, 
is not among the circumstances which may be taken Into considération? 
I am looking at the question now as between trader and trader. It is said 
that it Is unfair to the trader who is nearer the market that he should not 
enjoy the fuU benefit of the advantage to be derlved from hls geographical 
situation at a point on the rallway nearer the market than his fellow trader 
who trades at a point more distant; but I cannot see, looking at the matter 
as between the two traders, why the advantageous position of the one trader 
in having hls Works so placed that he has two competing routes is not so 
mucli a circumstance to be taken into considération as the geographical 
position of the other trader, who, though he bas not the advantage of com- 
Ijetition, is situated at a point on the Une geographlcally nearer the market. 
Why the local situation, in regard to Its proximity to the market, Is to be 
the only considération to be taken into account in dealing with the question 
as a matter of what is reasonable and right as between the two traders, I 
cannot understand. Of course, if you are to exclude thls from considération 
altogether, the resuit must Inevitably be to deprlve the trader who lias the 
two competing routes of a certain amount of the advantage which he de- 
rives from that favorable position of his Works. AU that I hâve to say is 
that I cannot tind anything in the act which indicates that when you are 
left at large (for you are left at large) as to whether, as between two traders, 
the Company is showing an undue and unreasonable préférence to the one 
as eompared with the other, you are to leave that circumstance ont of con- 
sidération any more than any other circumstance which would affect men's 
mlnds. I should hâve said so. and I do say so, upon the act of 1854, aud 1 
flnd nothing in the act of 188S to exclude any such considération, if it is uot 
excluded by the act of 1854." 

And, treating of the railway's right and motive in the attempt to 
secure traffic, tlie court said: 

"Of course, a rallway company endeavors to seetire the trafiic for its own 
advantage. That is the motive which opérâtes upon the rallway company. 
Naturally enough they want to secure ail the traftic they can in order to do 
the best trade they can. But I thiuk that the législature has hère poiuted 
eut that in considerlng a question of this sort you are not only to consider 
the legitimate désire of the rallway company to secure trafflc, but that you 
are to consider whether it is in the interest of the public that they should 
secure that traffic, rather than abandon it, or not attempt to secure it. Ot 
course, many cases might be put where, although the object of the railway 
company is to secure the trafiic for thelr own purpnses upon their own Une, 
yet, nevertheless, the very fact that they seek by the charges they make to 
secure it opérâtes in the Interest of the public. One class of cases unquestion- 
ably intended to be covered by the section is that in which trafflc from a dis- 
tance of a character which competes with the trafflc nearer the market is 
charged low rates, beeause, unless such lovv rates were charged, it would not 
corne into the market at ail. It is certain that, unless some such priuciple 
as that were adopted, a large town would necessarily hâve its food supplies 
greatly ralsed in priées. So that, although the object of the company is sim- 
ply to get the traffic, the public bave au interest in their getting the traffic, 
and allowlng the carriage at a rate which will render that traffic possible, 
and so bring the goods at a eheaper rate, and one which makes it possible 
for those at a greater distance from the market to compete with those situ- 
ated nearer to it. * * * I cannot but think that a lower rate which is 
charged from a more distant point by reason of a competing route which 
existe thence is one of the circumstances which may be taken into account 
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tiiider tliose provisions, and wliicli would fall witliin the tenus of the enact- 
ment quite as mucli as the case to which I liave called attention. Suppose 
tliat to Insist upoii absoluteîy eqtial rates would practically exclude oue of 
tlie two raihvays from the tratllc, it is obvious that those menibers of the pub- 
lic who are in the neighborhood where they can hâve the benefit of tliis com- 
pétition vcould be prejudiced by any such proceedings. And, further. inas- 
much as compétition undoubtedly tends to diminution of charge, and the 
charge of carriage is one which ultimately falls upon the consumer, it is ob- 
vious that the publie hâve an interest in the proceedings under this act of 
parliament not being so used as to destroy a trafflc which can never be se- 
cured but by sonio such réduction of charge, and the destruction of wlilch 
would be prejudldal to the public by tending to increase priées." 

And Lindley, L. J., in a concurring opinion, expresses tlie saine 
view in language as follows: 

"Xow, the appeal hère is put, as it must be put, upon a question of law, 
viz. whether tliere is any rule which eompels us to say that the commission- 
ers had no right to take into their considération the fact that Butlins and 
Islip had two l'outes of conmiunicatiou westward instead of one. It appears 
to me that there is no such rule, as I cannot help thinking it would be ex- 
tremely unreasonable if there were. Upon what principle of good sensé can 
any business nian, or anybody else, exclude from his considération the local- 
ity of either place? If there is a physical différence in favor of one or the 
other, or any artificlal différence by reason of the facilities of trafflc, whether 
by sea or by land, whj- is not everytliing which is material to be taken into 
account, and upon what principle eau it be said that you arc to exclude from 
considération one of the main éléments In the case'.' The observations which 
I hâve made hâve no référence to the equallty clause. ÏIk^ equallty clause 
imposes a rigid rule, and, putting it shurtly, it is to the effcct that for the 
same service the same sum is to be paid. One can understaud that. Every- 
thing turns upon the vvords 'the same.' The moment the service is not the 
same, the rule does not apply; and it appears to me that, if the law were 
to the effect conteuded for, it would be extremely irrational." 

So in tlie case of Mansion House Ass'n Raiiway Traiïic v. London 
& S. W. Ky. Co. [1895] 1 Q. B. 932, before the 'raiiway and canal 
commission, the question was one of an unjust advantage or préf- 
érence as between home and foreign goods, and Collins, J., giving 
the opinion, and referring to the argument of counsel, said: 

"It is obvious that this argument, if accepted, would iuvolve the most 
momentous conséquences; conséquences which Mr. Balfour Browne did not 
dispute. For instance, let u.s assume that some trader in Southampton niadc 
It his business to coUeet home merchandlse of the same description named in 
the application, and to deliver It to the rallway company there at flxed dates 
and in large quantifies, just as the respondents now deliver foreign mer- 
chandlse for delivery to London, and was eharged by the company the same 
rate, namely, (is. a ton. On a complaint by the présent applicants impugiiiug 
such ehai'ges as an undue préférence, it woidd be oi)en to the compiiny to 
justify it by urging ail thèse topics which hâve been recognized by many 
décisions, and are sanctloned by subsection 2, such as différence of condî- 
tlnns, reducing the cost, and increasing the profit of the company, the exist- 
ence of compétition by land or water from Southampton to Ijondon, and so 
forth; and if they prove their facts they might be entitled to hâve their com- 
plaint dismissed." 

And another member of the commission, giving a separate con- 
curring opinion, observed: 

"The otlier alternative would be to raise the shipplng rates to the level of 
the local rates. Thèse shipping rates are eharged upon tratïic of a highly 
compétitive character, and we may take it that they are fixed at the highest 
point that is consistent with securing a remunerative share of the trafflc. 
I am not introducing compétition .) justlfy the préférence, but only as a 
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factor in the resuit which It seems to me will inevitably foUow uiron the 
ralsing of the Southampton dock rates, nàmely, tbe loss of the whole ship- 
ping trafflc to the rallway. A slight Increa^e would probably hâve this e£fect; 
any approximation to the level of the local rates most certainly so. It is not 
denied that the trafiic would go to London by sea ail the same, and at the 
same rates as before. The only différence would be that the railway Com- 
pany would be more or less impoverished, not to the advantage of the farmer, 
who would gain nothing, but solely to the advantage of the shipping interest, 
which is not, of course, wholly a British interest. * * * i am of opinion, 
therefore, that if not by the use of the words 'same or similar services,' then 
by the gênerai sensé of the proviso as interpreted by the learned judge, it i!» 
intended that in cases where undue préférence of foreign goods is alleged, 
that we should take into considération, as we hâve always been entitled to 
do in the case of home goods, the circumstances of the traflic as regards its 
quantity, its packing, its regularity, and ail other matters affecting its cost 
to the company, except so far as they may be matters spécial to the foreign 
origin of the goods; that is, the limitation imposed by the proviso, the object 
of which Is, in my opinion, not to give home trafflc a préférence over foreign 
trafflc, but to place them in a position of strict equality." 

It thus appears beyond question, without référence to fnrther au- 
thorities, that, in every case where a différence in the rates between 
two j)oints of shiprnent is the ground of compla-int, a leading and im- 
portant élément in the détermination of the question is tlaat of com- 
pétition or want of compétition. It is entirely apparent, too, that 
otlier practical conditions are to be taken into account, and that the 
mileage, while a circumstance to be considered with ail the other 
facts and conditions, is by no jneans controlling or the most im- 
portant. As eqrly as 1872 it had been fully demonstrated in Eng- 
land that equal mileage as a basis for settling the difflculty was 
entirely impracticable. In that year the committee upon the amal- 
gamation of railways reported upon this subject, and the substance 
of this report is found in the note to the case of Éansome v. Railway 
Ce, 1 Nev. & McN. 63, which was one of the Ooal Traffic Cases. In 
reporting against equal mileage, the committee said: 

"(a) It would prevent rallway companies from lowering their tares and 
rates so as to compete with traffic by sea, by canal, or by a shorter or other- 
wlse cheaper railway, and would thus deprive the public of the benetit of 
compétition and the company of a legitimate source of profit. 

"(b) It would prevent railway companies from maklng perfectly fair ar- 
rangements for earrying at a lower rate than usual goods brought in large 
and constant quantifies, or for earrying for long distances at a lower rate 
than for short distances. 

"(c) It would compel a company to carvj for the same rate over a Une 
which bas been very expensive in construction, or which, from gradients 
or otherwise, is very expensive in working, at the same rate at which it car- 
ries over less expensive Unes. In short, to impose equal mileage on the com- 
panies would be to deprive the public of the beneflt of much of the compéti- 
tion which now exists or bas existed, to raise the charges on the public in 
many cases where the companies now ûnd it to their interest to lower them, 
and to perpetuate monopolies in carriage, trade, and manufacture in favor 
of those routes and places which are nearest and least expensive, where the 
varying charges of the company now create compétition. And it will be found 
that the supporters of equal mileage, when pressed, often really mean, not 
that the rates they themselves pay are too high, but that the rates which 
others pay are too low." 

As has already been seen in this case, the commission, so far aa 
it rested its décision on the différence in rates to Nashville and Mem- 
phis, evidently worked out a resuit by contrasting the distance of 
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thèse places respectively from the Earlington mines, or upon a 
mileage basis. And the commission did not take into account, or 
make any flnding or investigation in respect of, compétitive rates at 
that point ; and in this, I think, the commission was clearly in error. 
The commission based its ruling in part upon the groimd that the 
défendant railway compan}- was witliout right to make any différence 
between what may be called tlie summer and winter rates, and 
the commission required the company to reduce its winter rate so as 
to conform to the summer rate, and make that uniform the year 
round; and this brings up the question whether its opinion on tliat 
point was sound. Xeither the commission in its report, nor its able 
counsel in the argument, hâve referred the court to any particular 
provision of the interstate commerce act witli the ternis or just impli- 
cation of which this mode of doing business is in conflict. The com- 
mission, in its report, assigns no reason why such mode of business 
is not lawful, except the statement that it is not customary. Indeed, 
counsel for the commission took occasion to say expressly that he 
regarded this mode of adjusting its rates by the défendant so as to 
furnisli a lower rate during the summer, or dull season, than was 
furnished during the winter, or active season, as a sound, perfectiy 
just, and proper business method in and of itself, and apparently 
conceding that it might be well if the act of eongress allowed the 
business to be transacted in this way. It is diih'cult to understand 
how the question of whether such a différence in rates had been 
customary or not was controlling in the décision of that point. It 
has not been suggested that there is any particular common-law 
principle which prohibited what was tlius done, and it is certain that 
methods of business hâve been followed for almost tiine ont of 
mind closely analogous to this. It is customary in manufacturing 
and other industrial establishments to lower the price of goods in 
order to keep business going during tlio summer, or dull season of 
the year. And so, too, it is a matter of common knowledge that coal 
in any market may be bought during the summer or lieated season 
of the year at rates lower than it can be obtained during the winter, 
when the consumption is large, and the demand for this commodity 
active. It is well known, as the proof in this case abundantly shows, 
tliat it is very difflcult for mining and manufacturing establishments 
to fjnd market during the summer months for the prodnct or out- 
put of such establishments. This is due to the fact that there is 
comparatively little demand for their products during those months. 
It has come to be well known, therefore, as the "surplus output" or 
jfi-oduct, and the question of a market for sucli surplus output dur- 
ing the dull season of the year is everywhere recognized as a diffi- 
cnlt one, and concessions are made in priées and rates in order 
that this surplus output may be handled. This is necessary to en- 
able tliose owning and operating such establishments to fnruish em- 
ployraent to the common laborers of the country, whose subsistence 
dépends upon continuons emplcyment. It enables those operating 
such concerns to keep their working forces together, in order that a 
sufflcient output may be furnished during the active season of the 
year to meet the increased demanda of the trade. It is apparent, 
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therefore, that no sound public policy is affected by such mode of 
doing business, and counsol admits that it is in itself reasoBable, 
just, and liumane to those who need considération most. It wotrld 
be surprising, therefore, if it could be found that a mère business 
method, whollj witliout objection within itself, is répugnant to the 
spirit and purpose of the Interstate commerce a et, The injuriou-s 
etïect of a suspension of business during a dull season, with idle 
machinery, and witli those dépendent on wages thrown out of era- 
ployment, is certainly entitled to some considération in following 
out the possible results of such a rule as the commission liere an- 
nounces. And if those who own and operate mining establishments 
may properly attempt to keep the same going dviring the summer 
season, it would be singular if the railroad company may not also 
hâve the right of keeping such appliances and cars as ît dévotes to 
the coal traffic from becoming idle, and also avoid throwing the crews 
of men who operate such cars out of employment, by joining with 
the coal miners in a réduction of rates in order to lind a market for 
the surplus output. The interstate commerce act is not to be con- 
strued so as to abridge or take away the common-law right of the 
carrier to make contracts and adopt proper business methods fur- 
ther tlian its terms and recognized purposes require, and npon this 
ptlint I quote again from the opinion of Judge Jackson in the case 
refeired to, in whicli he refers with approval to the language of 
Earle, C. J. Judge Jackson said: 

"Subject to the two leading prohibitions that their charges shall not be 
unjust and unreasonable, and that they shall not uujustly disciiminate so 
as to give undue préférence or advantage, or subjeet to uudue préférence 
or disadvantage persons or traffic siniilarly eircumstanced, the act to regulate 
commerce leaves common carriers as they were at common law, free to make 
spécial contracts looking to the increase of their business, to classlfy their 
trattic, to adjust and apportion their rates so as to meet the necessities of 
eommerce, and generally to manage their important interests upon the same 
principles whlch are recognized as sound, aud adopted in other trades and 
pursuits. Couceding the same terms of contract to ail persons equaUy, may 
not the carrier adopt both Wholesale and retail rates for its transportatioaï 
services? In Nicholson v. Railway Co. (1 Nev. & McN. 147), which involved 
the 'undue préférence' clause of the act of 1854, Earle, 0. J., said: 'I take 
the free power of making contracts to be essential for making commercial 
profit. Railway companies hâve that power as freely as any merchant, sul> 
ject only (as to this court) to the duty of acting impartially without respect 
\}{ persons; and this duty Is performed when the offer of the contract is made 
to ail who wish to adopt it. Large contracts may be beyond the means of 
small capltalists; contracts for long distances may be beyond the needs of 
those whose traffic is conflned to a home district; but the power of the rail- 
way Company to contract is not restricted by thèse considérations.' " 

Tt is no objection to this method of doing business to say that cer- 
tain persons — for example, large dealers and others whose position 
enables them to store away quantifies of coal — take advantage of 
such low rates, and supply themselves during the suramer months, 
while others not so situated, or who are engaged in such business 
as that they are without motive to do so, will not take advantage 
of the rates. This is no undue advantage or discrimination which 
is made by the company, or which results from its method of doing 
business at ail. If such a différence as that suggested results, it 
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grows out of the différence between flnancial and business condi- 
tions, and results incidentally, and not from anything in tlie rates 
themselves. Tlie act was not leveled at any such différences as tliese, 
but at arbitrary différences and inequalities in tlie rates and meth- 
ods of doing business of the carrier. If the interstate commerce act 
should undertake to regulate so vast a business as that of the com- 
merce of the country, so as to overcome social, business, and iinan- 
cial inequalities and conditions, the act would at once become nuga- 
tory in the difificulties which would attend its exécution. Ail that 
could be reasonably required of the railroad would be to offer in 
good faith the reduced or summer rate to ail persons on equal ternis, 
so as to extend the advantages thereof to ail persons who might 
choose to avail themselves thereof, and to require more than this 
would be absurd and unjust. And as bearing upon this point I can 
again express my view by referring to the opinion of Judge Jackson, 
in which he says : 

"In Baxendale v. Eailway Co. (Reading Case) 5 C. B. (N. S.) 336, 28 Law 
.T. C. P. 81, Cockburn, 0. J., after stating that, If it were made to appear that 
the disproportion [in rates] was not justiiied by the circnnistances of tho 
trafilc, the court would interfère, proceeds as follows: 'So, again, if an ar- 
rangement was made by a railway company whereljy persons tiringing a 
large amount of traflic to the railway should hâve their goods carried on more 
favorable terms than those bringlng a less quantity, althoufeh the court might 
iiphold such an arangement as an ordinary incident of commercial economy, 
provided the same advantages were extended to ail persons under the like 
circumstances, yet it would assuredly insist on the latter condition.' And, 
while recognizing the duty on the part of the court to redress any injustice 
or inequality probibited by the law, he makes the further pertinent observa- 
tion: 'At the same time we must carefuUy avoid interfering, except wherc 
absolutely necessary for the above purpose, with the ordinary right (sub- 
ject to the above-nanied qualifications) which a railway company, in com- 
mon with every other company or individual, possesses, of regulating and 
managing its own afCairs, either with regard to charges or accommodation 
as to the agreements and bargains it may make in its particular business.' 
As regards the 'undue préférence' braneh of the English acts, the effect of 
the décision seems to be that a company Is bound to glve the same treatment 
to ail persons equally under the same circumstances; but that there is noth- 
Ing to prevent a company. if acting with a view to its own protlt, from impos- 
ing such condition as may incidentally hâve the effect of favoring one class 
of traders, or one town, or one portion of their traffic, provided the condi- 
tions are the same to ail persons, and are such as lead to the conclusion that 
they are really imposed for the benefit of the railway company." 

I am, therefore, without further discussion, clearly of opinion that 
the défendant railroad company had the right to make a différence 
in its summer and winter rates on the coal trafiflc. It is to be ob- 
served that I am not now called upon to pronounce any opinion as to 
whether either the summer or winter rate is in and of itself just and 
reasonable, being restricted, as before stated, to an approval or dis- 
approval of the action of the commission. 

ïhe commission refers to the fact that the défendant road has been 
buying coal at the Earlington mines and selling on the Memphis 
market, and states that, as the price of coal is very low at Memphis, 
it présumes no profit could be made on the sale, and assumes that 
there must be a profit in the rate of transportation. The presump- 
tion that there is no profit in handling coal on the Memphis market 
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WQuld apply equàlly to any dealer in that market, and is a presump- 
tion contrary to the course of business; It was only necessary, in 
order to know certainly the facts in the case, to call on the défendant 
Company for a statement of the priées at which coal was bought at 
the mines and sold on the market at Memphis, and given thèse with 
the rate of transportation the truth would be made to appear without 
recourse to doubtfui presumption. 

I hâve considered whether or not, if the resuit of the commission's 
action might be sustained on any ground, I could reopen the case 
in this court, and allow the plaintilf to introduce proof to show 
whether or not the rate to Nash vil le is of itself too high. This could 
apparently be easily done by procuring the schedule of rates on 
coal to and from the points suggested herein, where the conditions 
are similar to the trafflc between Earlington and Nashville. Whether 
I could do so under section 16 of the act is doubtfui. As, in any 
event, I would be without power to substantially change the order 
made by the commission, and as I do not think that order is a law- 
ful and proper one, I hâve concluded that it is best to décide the 
case upon the record as now made up. An objection is made to the 
form of the order, in that it is made in terms to operate indefinitely 
in the future without any réservation of the jjower of change or mod- 
ification such as' changes in trafflc conditions might make absolutely 
necessary. It is argued that, if the order of the commission were made 
the judgment of this court, it would become a bar to any change in 
the future. I cannot, however, coneur in this view. The order of 
the commission is essentially an administrative one, and is not 
final or conclusive in the sensé of a court judgment or decree, and 
the order of this court is one merely to give elfect to the order made 
by the commission, and does not change its character or make it a 
final judgment. There are no private vested riglits in the order of 
the commission, or that of this court, such as exist in a regular judg- 
ment or decree of this court. And, if necessity should arise for a 
change in the tarifî of rates, no reason is perceived why the carrier 
might not make this on notice to the commission under the act of 
congress, just as such carrier is permitted to do in regard to the 
published rates filed with the commission. But there exists another 
objection to the form of this order which goes deeper. I pass by 
now the very serions question of the commission's power to make 
rates at ail. It has been seen that the order of the commission does 
not put in effect a rate at Nashville complète in itself, but only a 
schedule measured by the Memphis rat( , and dopending for its con- 
tinùance or discontinuance, and for any modification or change, on 
the Memphis rate. If a change should be made in the rate to Mem- 
phis, it would be open to the Nashville trader under this order to 
complain that such change was arbitrary and unreasonable, and this 
would devolve on the commission, and next on the court, the duty of 
an examination and décision of the Memphis rate upon its own mer- 
its. So, too, if the trader at another point or place in the state 
should complain that the rates to the trader at Nashville violate 
the act, or the trader at Nashville should complain of discrimination 
in rates to the trader at another place in the state, the question in 
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(;ach case would give rise to an inquiry into the rates at two places 
instead of one. Thèse and other difflculties which would spring up 
in an attempt to keep in force the form of order made by the com- 
mission in this case are obvions enough without further enumera- 
tion, The rate to Nashville should stand on its own basis, inde- 
pendently of rates to Memphis or other places, except so far as other 
rates might be regarded as évidence and for their probative force 
only. The order is without précèdent or analogy in court judgments 
or decrees. Conceding the doubtful power to fix a rate, it is cer- 
tainly irregular, and one which I do not think the commission was 
warranted, under the act of congress, in making. It will be per- 
ceived, therefore, thaï the errors which are thought to exist in the 
action of the commission are such as relate to the method of inves- 
tigation and the order made thereon, and to the grounds on which 
the commission based its action. There is in the case, in my opin- 
ion, no discrimination under section 2, and no undue advantage un- 
der section 3, to the Memphis trader as against the Nashville trader; 
and the proposition that the railroad was without power to make 
a différence in the summer and winter rates was, I think, erroneous; 
and whether or not the Nashville rate, considered upon its own 
merits, is unjust and unreasonably high, was not inquired about nor 
decided by the commission. The bill is therefore dismissed, with 
costs. 

After the foregoing opinion was written it was withheld until the 
opinion in Cincinnati, N. 0. & T. P. Ry. v. Interstate Commerce Com- 
mission (known as the "Social Circle Oase"') Iti Sup. Ct. 700, could be 
seen, the décision of the case having just been announced. That 
opinion is now before me, and with it also the opinion in Texas & 
P. Ey. Co. V. Interstate Commerce Commission, Id. 666. I find noth- 
ing in thèse cases which seems to call for any change or modifica- 
tion of the opinion as already written. On the contrary, so far as 
the same points were considered, thèse cases furnish authoritative 
confirmation of the conclusions l'eached from a study of the issues 
in advance of the light thrown upon the subject by thèse instructive 
cases. The Social Circle Case dénies power in the commission to 
fix rates, and puts that question at rest. And the opinion in Texas 
& P. Ry. Co. V. Interstate Commerce Commission fully supports the 
proposition that in the détermination of a question arising under sec- 
tions 2 or 3 of the interstate commerce act, as between différent 
places, the condition of compétitive rates is an élément which the 
commission must take into considération, and that it is a material 
issue in the case which the commission is not at liberty to disre- 
gard. 
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STROHEIM et al. v. DBIMEL et al. 

(Circuit. Court, N. D. Illinois. April 16, 189C.) 

Execution— Impeisonmknt for Debt— Statk Restrictions on Fédéral Pro- 

CKSS. 

Rev. St. m. 1895, c. 72, §§ 30, 31, which provide tliat creditors wlio liave 
caused their debtors to be imprisoned upon writs of ca. resp. or ca. sa. 
must pay their board weekly in advanee, or tlie debtors will be discliarged, 
is a restriction on imprisonment for debt, witliin tlie meaning of Rev. St. 
U. S. § 990, wliich déclares that "ail modifications, conditions and restric- 
tions upon imprisbhràent for debt, provided by the laws of any siate, sliall 
be applicable to the process issuing from the courts of the United States 
to be executed therein." 

At Law. On motion. Action on the case by Julius Stroheim 
and others against Joseph and Kudolph Deimel. Plaintiffs ob- 
tained judgment, and obtained an exécution against défendants' 
bodies, under which the latter were arrested and imprisoned. De- 
fendant Eudolph Deimel now moves to be discharged from imprison- 
ment. 

Moran, Kraus & Mayer, for plaintiffs. 
Duncan & Gilbert, for petitioner. 

SHOWALTEE, Circuit Judge. ïhis was an action on the case, 
for alleged false représentations for the purpose of obtaining goods 
on crédit. On July 23, 1894, judgment was rendered against de- 
fendants for |8,500 and costs. Ou the 17th of November, 1894, a 
writ of capias ad satisfaciendum was sued out by the plaintiffs, on 
said judgment. The two défendants having been thereafter ar- 
rested by the marshal, pursuant to said writ, a motion was made 
on their behalf to quash the same, as having been illegally and im- 
providently issued. This motion was based on the following statut» 
enacted in 1893 by the législature of Illinois : 

"No person shall be imprisoned for non-payment of a fine or judgment in 
any civil, criminal, quasi crimlnal or qui tam action, except upon conviction 
by a jury: provided, that the defendr-it or défendants in any such action may 
waive a jury trial by executing a lormal waiver in writing: and provided 
further, that this provision shall not be construed to apply to fines inflicted 
for contempt of court; and provided further, that when such waiver of jury 
is made, imprisonment may follow judgment of the court without conviction 
by a jury." Laws 1893, p. 96. 

There had been flled in the case a stipulation, in writing, waiving 
a jury. But this paper was subscribed by the counsel for the parties. 
It contained also a provision for trial before one of the district 
judges, whereas a trial was afterwards had, and the ânding upon 
which final judgment went was inade, by another of the district 
judges. Before the latter was also heard the motion to quash, as 
already mentioned. What manner of stipulation was in fact made, 
waiving the jury, on the trial actually had, bas been a subject of 
controversy between the parties. Section 914 of the Eevised Stat- 
utes of the United States is in words following: 

"The practice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadings, and forms and 
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modes of proeeeding existing at the time in like causes in the courts of record 
of the State within which such circuit or district courts are held, any rule 
of court to the contrary notwithstanding." 

A judgment for plaintifl in a case like this is a récital, of record, 
that the plaintifl: do recover from the défendant so much money, and 
that he hâve exécution therefor. Under the state law an exécution 
against the body is comprehended in this récital. The state statute 
in question narrows the scope of such a judgment, if it be rendered 
on the iinding of the judge, instead of on the verdict of a jury, when 
the waiver of the jury is not "a formai waiver in writing" executed 
by "the défendant or défendants." In the one case the judgment 
means one thing; in the other, another. In the one case the plain- 
tiff has the right to take in (ixecution the body of the défendant; 
in the other, he has not that right. The state enactment, in other 
words, — assuniing it to be a valid enactment, — has for its subject- 
matter the rights of the litigants as between each other, and not any 
form of practice, pleading, or procédure, within the sensé of section 
i)14 above quoted. From another point of view, the state statute 
is apparently a limitation upon the judicial power of the state judge. 
That is to say, the judgment rendered by him upon his finding is 
narrovi'ed by the statute from what it would be if rendered on the 
verdict of a jury. And, still further, section 649 of the Bevised 
Statutes of the United States provides that the flnding of the judge, 
where a written stipulation waiving a jury is flled, shall hâve the 
same effect as the verdict of a jury. For thèse reasons the state 
statute above quoted could not apply to the fédéral courts, nor could 
said statute become effective by section 914 of the fédéral statutes. 

Xor, again, is the state statute a modification, condition, or restric- 
tion on imprisonment for debt, within the sensé of section 990 of the 
Revised Statutes, which section is in words following: 

"No person shall be imprisoned for debt in any state, on process issuins 
from a court of the United States, where, by the laws of such state, imprison- 
ment for debt has been or shall be abolished. And ail modifications, condi- 
tions, and restrictions uiwn imprisonment for debt, i^rovided by the laws of 
any state, shall be applicable to the process issuing from the courts of the 
United States to be executed therein; and the same course of proceedings 
shall be adopted therein as may be adopted in the courts of such state." 

This section, so far as it concerns any restriction on imprisonment 
for debt, has référence to what may be done on "process issuing from 
a court of the United States." The state enactment already quoted 
is, indeed, a modification, condition, or restriction "upon imprison- 
ment for debt," but not a modification, condition, or restriction 
which, in the nature of things, can be "applicable to the process 
issuing from the courts of the United States," or to the process 
issuing from any court. The right to hâve the process is one thing; 
a restriction on what may take place under it is another. 

The learned district judge overruled the motion to quash, and, on 
writ of en'or from the court of appeals, that order was afflrmed. I 
am not hère necessarily concerned with the line of thought on the 
question which led to the judgment of either court. I make the 
f oregoing suggestions as pertinent to the inquiry now in hand and to 
be developed in the course of this opinion . 
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On the 13th day of March., 1896, Rudolph Deimel, wlio had been 
at large on bail pending the proceeding in the court of appeals, sur- 
rendered himself to the marshal. On the 14th of March he was 
taken to the jail in Will county, where he has since been imprisoned, 
pursuant to the said capias ad satisfaciendum. After notice from 
the marshal the plaintifls in exécution caused to be paid to him, on 
said 13th day of March, the sum of |3.50, for the board of said pris- 
oner for the next succeeding week. From the 13th to the 26th of 
March, no further adTance of money was made by plaintiflEs, or any 
one in their behalf, either to the marshal or the jailer. Said Ru- 
dolph Deimel now cornes, by his counsel, and moves that he be 
released from said imprisonment, grounding his application on 
sections 30 and 31 of chapter 72 of the Revised Statutes of Illinois. 
Said sections are in words following: 

"Sec. 30. In ail cases where any person is commltted to the jail of any 
county upon any writ of capias ad respondendum or capias ad satisfaciendum 
issued in any suit, it shall be the duty of the créditer in such writ to pay 
the lieeper of the jail or sheriff his fées for receiving such person, and his 
board for one week at the time the debtor is committed to jail and before 
the jailer shall be bound to reçoive the debtor, and in default of such pay- 
ment, the debtor may be discharged: provided, the officer having such debtor 
in charge shall give reasonable notice to the creditor or liis agent or attorney, 
if within the county, that such debtor Is about to be committed to jail on such 
writ. 

"Sec. 31. Should the debtor be detalned in jail uuder such writ for more 
than one week, it shall be the duty of the creditor, at the commencement of 
each week, to advance to such jailer the board of tlie debtor for the succeed- 
ing week, and in default of such payment in advance, the debtor may be dis- 
charged by such Jailer. In case the debtor shall not be detalned in such jail 
for any week for which his board may bave been paid In advance, the jailer 
shall retum to the creditor, or his agent or attomey, the amount se advanced 
for and unexhausted in boarding." 

ïhese enactments, by their terms, seem to apply to a debtor held 
on a capias ad satisfaciendum issued as of course on a judgment for 
a tort, as well as to one held on the like writ ordered after the 
return of a fleri facias, and on a showing by affidavit that such debtor 
has concealed his property to prevent a levy. But Lambert v. 
Wiltshire, 144 111. 517, 33 N. E. 538, in which the opinion was by 
Judge Scholûeld, and Hanchett v. Weber, 17 111. App. 114, in which 
the opinion was by Judge McAllister, are clear upon the point. 

It is urged that said sections are for the beneflt, not of the debtor, 
but of the jailer. In Manby v. Scott, 1 Mod. 132, Justice Hyde said: 

"If a person be talœn in exécution to lie in prison for debt, he is not to be 
provided with méat, driuk, or clothes, but he must live on his own, or the 
charity of others; and, if no man will relieve him, let him die in the name 
of God, says the law, and so say I." 

By section 16 of chapter 75 of the Revised Statutes of Illinois, it is 
provided that: 

"The keeper of the jail shall furnish each prisoner daily with as much 
clean water as may be necessary for drink and personal cleanliness, and serve 
him three times a day with wholesome food, well cooked, and in sufflcient 
quantity." 

By section 24, "the cost * * * of maintaining the prisoners" 
in the jail, "except as otherwise provided by law," is to be paid by 
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the county. But, as to a prisoner for debt, it is provided by law 
that the plaintiiï in exécution — the person interested in the déten- 
tion — shall pay his board on the flrst day of each week. Otherwise, 
the prisoner is to be discharged. The jailer is not, nor is the state 
or county, interested. Moreover, the requirement of payment on 
the flrst day of each week is needlessly spécifie, as a mère provision 
for the jailer. And, again, the two cases already cited imply that 
thèse enactments are in tact a limitation on the right of plaintifî in 
exécution to hold the body of his debtor. Such is the understanding, 
also, among the judges who préside over the state court of original 
jurisdiction. ' See, for instance, the opinion of Collins, J., in the case 
of People V. Mcïïugh, 19 Chi. Leg. News, 177. 

Kudolph Deimel was taken under the writ on the 20tli of Novem- 
ber, 1894. How long his imprisonment continued does not appear, 
from the a£8davits; but eertainly for a portion of a week. It is 
said that |3.50 was then paid for a weeli's board, and that the bal- 
ance thereof has not been returned. It further appears that on the 
26th of March, 1896, a sum was either tendered or i>aid to the 
marshal, sufficient in amount to cover the board for the then current 
week. It is certain, however, that nothing was paid on the flrst day 
of the second week of the présent imprisonment, and that, if the old 
balance could be so applied, it was less than |3.50, which is the 
amount exacted by the jailer for a week's board for an imprisoned 
debtor. Upon the construction given by the state judges in the 
courts of original jurisdiction (see the opinion of Judge Collins, 
already referred to), this petitioner would be discharged, if this 
proceeding had been in the circuit or superior court of Cooli county. 
It is said that the suprême coiu-t of Illinois has not passed on the 
question, and that, upon such facts as are shown hère, an imprisoned 
debtor is not, under the state law, entitled to his discharge. But 
the ruling in the state courts is nothing more than a strict construc- 
tion in a case where personal liberty is involved. It is grounded 
on English précédents under the lords' act, such as Anon., Sayer, 
at page 102; Fisher v. Bull, 5 Term R. 36; Rex v. Wilkinson, 7 Term 
R. 156, — and on the rules as laid down in 1 Tidd, Prac. at page 382. 

It is again contended that under the state law a judgment debtor 
taken on a capias ad satisfaciendum, issued as of course on a judg- 
ment for a tort, cannot be discharged without having flrst scheduled 
his property as provided in chapter 72 of the Illinois Statutes. Sec- 
tions 62 and 65 of chapter 77, being the chapter on "Judgments," 
are in words following: 

"Sec. 62. If, upon the return of an exécution unsatisfled, in wliole or in 
part, the judgment creditor, or his agent or attorney, shall make an affidavit 
stating that demand has been made upon the debtor for the surrender of his 
estate, goods, chattels, land and tenements, for the satisfaction of such exé- 
cution, and that he verily believes such debtor has estate, goods, chattels, 
lands or tenements, not exempt from exécution, which he unjustly refuses to 
suiT-euder, or that since the debt was contracted, or the cause of action ac- 
crued, the debtor has fraudulently conveyed, coneealed or otherwise disposed 
of some part of his estate, with the design to secure the same to his own use, 
or defraud his creditors; and also setting forth upon his knowledge, informa- 
tion and belief, in either case, the facts tending to show that such belief is 
well founded, and shall procure the order of the judge of the court from 
v.73F.no.3— 28 
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whlch the exécution issued, or of any Judge or master in chancery In th» 
same county, eertlfylng that probable cause is shown in such affldavitto au- 
tliorize tbe issulng of an exécution against the body of tiie debtor, and order- 
Ing that such wrlt be Issued; upon the fillng of such aflidavit and order -with 
the clerls, he shall Issue an exécution against the body of such judgment 
tlebtor." 

"Sec. 65. When a debtor shall be arrested by vlrtue of an exécution against 
hls body, he shall be conveyed to the county jall of the county of the offlcer 
who made the arrest, and kept in safe custody until he shall satisfy the exé- 
cution or be discharged accordlng to law. Immedlately upon the arrest of 
the défendant the officer making the same shall give notice thereof to the 
plaintiff, hls agent or attorney, if in the county: provided, that no person 
heretofore or hereafter Imprisoned under the provisions of this aet, shall be 
Imprisoned for a longer period than six months from the date of arrest. And 
ail persons Imprisoned under the provisions of this act, for the period of one 
or more years at the time this act takes efCect shall thereupon be immedlately 
discharged: provided, however, that no person shall be released from ira- 
prisonment under this act who neglects or refuses to schedule in manner and 
form as provided by 'an act conceming insolvent debtors,' approved April 10, 
1872, in force July 1, 1872. As amended by act approved June 17, 1887. In 
force July 1, 1887." 

Section 34 of chapter 72, being the insolvent debtor act referred 
to, is in words following: 

"In any case where the défendant arrested upon final process shall not be 
entltled to relief under the provisions of this act, if the plaintiff wili advance 
the jail fées and board in manner hereinbefore provided, the défendant may 
be imprisoned at $1.50 per day until the judgment shall be satisfled, and the 
offlcer mailing the arrest shall endorse the exécution 'Satisfled in fuU by 
Imprisonment'; provided, that no person heretofore or hereafter imprisoned 
under the provisions of this act, shall be imprisoned for a longer period than 
six months from the date of arrest; and ail persons imprisoned uuder the 
provisions of this act, for the period of six months or more, at the time this 
act takes efCect, shall thereupon be immedlately discharged: provided, how- 
ever, that no person shall be released from imprisonment under this act who 
neglects or refuses to schedule in manner and form as provided by this act." 

If, after a retum of a fleri facias unsatisfled, the debtor should be 
taken on a capias ad satisf aciendum ordered pursuant to section 
62, above quoted, he may, if he so elects, pursuant to section 3 of 
chapter 72, hâve a hearing before the county judge upon the issue 
whether or not he has concealed his property. Upon a finding 
against him, he is remanded. But he may then, as an insolvent 
debtor, be required by the court to schedule and assign his property, 
or he may, doubtless, voluntarily avail himself of the divers pro- 
visions in the act conceming that class of persons. If, as an in- 
solvent debtor, he makes a proper schedule of, and duly assigns, his 
property, pursuant to sections 6-11, he may still be discharged 
from imprisonment, notwithstanding the previo'us adverse finding 
already spoken of . But it cannot be said that an imprisoned debtor 
"neglects and refuses to schedule in manner and form, as provided 
by" chapter 72, unless he has been ordered to schedule, or unless 
there be some provision of that act which requires or authorizes 
him so to do. Sections 2-11 of chapter 72 hâve no application 
to a prisoner taken on a capias ad satisf aciendum issued as of course 
on a judgment for a tort. Such a prisdner cannot be released by 
scheduling. There is no law authorizing him to schedule, in the 
county court or elsewhere, as a means of being discharged from 
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imprisonment, — no law authorizing any judicial oiHcer to entertain 
or pass on any schedule tendered by Mm. While he remains in 
prison the debt is abated at tlie rate of |1.50 a day. If he be dis- 
charged, tlie balance of the debt remains. A fleri facias may issue, 
and if, upon the return of such a writ unsatisfied, the proper showing 
be made, under section 62, above quoted, I see no reason why a 
capias ad satisfaciendum may not again issue; and in that case, I 
take it, the provisions of cbapter 72 would be applicable. But, 
however this may be, in no event, under the state law, can a schedule 
be a condition précèdent to the release of an imprisoned debtor held 
by a capias issued as of course on a judgment like the one in the case 
at bar. 

It is insisted, with much apparent confidence, that the state enact- 
ments upon which this application is grounded hâve no force in a 
court of the United States. Sections 4-6 of chapter 75 of the Revised 
Statutes of Illinois are in words following: 

"Sec. 4. The keeper of the jail shall reçoive and confine in snch jail, uutil 
(lischarged by due course of law, ail persons who sUall be coinmitted to such 
jall by any compétent authority. 

"Sec. 5. The provisions of the preceding section shall extend to persons 
detained or committed by authority of the United States, as well as of this 
state. 

"Sec. 6. The keeper of the jail shall be liable, for failing to receive and 
safely keep ail persons delivered under the authority of the United States. 
to like pains and penalties as for similar failures in the case of persons com- 
mitted under the authority of this state: provided, always, the marshal or 
person delivering sucli prisoner shall pay. or cause to be paid, for the use 
and keeping of such jail, at the rate of 50 cents per month, for each person 
that shall, under their authority, be committed therein, and also to the jailer 
such fées as he would be entitled to for like services rendered, in virtue of 
the existing laws of this state, during the time such prisoner shall be therein 
conflned, and moreover shall support such of the said prisoners as shall be 
committed for offenses." 

It is by virtue of thèse enactments — made, it is said, in the brief 
for plaintiffs in exécution, in response to the resolution of 1798 of 
the congress of the United States — that this petitioner was conflned 
in the Will county jail. No law or régulation is pointed ont where- 
by the United States or the marshal has undertaken to pay the 
board of a prisoner for debt. If the provision of the state law that 
the plaintiff shall pay the board of the prisoner taken by him in exé- 
cution be not the law of the United States, then such prisoner, it 
would seem, must dépend on himself, or on charity, to avoid star- 
vation. Section 990 has already been quoted in fuU. It déclares 
that "ail modifications, conditions and restrictions upon imprison- 
ment for debt, provided by the laws of any state, shall be applicable 
to the process issuing from the courts of the United States to be 
executed therein." Shall I say that, within thèse terms, sections 30 
and 31 of chapter 72 of the Revised Statutes of Illinois, in form and 
effect, and as construed by the courts of Illinois, are a restriction 
upon imprisonment for debt, and that such restriction is applicable 
to the imprisonment of this prisoner? By thèse enactments a capias 
ad satisfaciendum, issued as of course on a judgment in an action 
ex delicto in a state court, can hold the prisoner no longer thaa 
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the plaintiff makes tlie payments called for. Said state laws are, in 
such a case, a restriction "upon imprisonment for debt"; and, as 
such restriction, they hâve application "to tlie process issuing from 
tlie courts of the" state. Such a restriction would seem, prima fade, 
and by the express terms of section 990, applicable "to the [like] 
process issuing from the courts of the United States." 

But it is contended that section 990 does not apply to the impris- 
onment of a défendant on a capias ad satisfaciendum issued as of 
course on a judgment in an action ex delicto. Is not such a de- 
fendant taken on exécution for a debt? Is not such a judgment a 
debt? How is the imprisonment to be characterized, in such a case, 
if it be not imprisonment for debt? Section 1042 of the Revised 
Statut es of the United States is in words following: 

"When a poor convict, sentenced by any court of the United States to pay 
a fine, or fine and eost, wlietlier with or witbout imprisonment bas beeu con- 
fined in prison tbirty days, solely for the non-payment of such tine, or fine 
and cost, he may niake application in writiug to any commissioner of the 
United States court in the district where he is imprisoned, setting fortli his 
inability to pay sucIj fine, or fine and cost, and atter notice to the district 
attorney of the United States, who may appear, oft'er évidence, and be beard, 
the commissioner shall proceed to hear and détermine the matter; and if on 
examination It shall appear to him, that such convict is unable to pay such 
fine or fine and cost, and that he lias not any property exceeding $20 in value, 
except such as is by law exempt from being taken on exécution for debt, the 
commissioner shall administer to him the following oath: 'I do solemnly swear 
that I hâve not any property, real or Personal, to the amount of §20, except 
such as is by law exempt from being taken on civil precept for debt by the laws 
of (state where oath is administered) ; and that I hâve no property in any way 
conveyed or concealed; or in any way disposed of for my future use or beneflc. 
So help me God.' And thereupon such convict shall be discharged, the commis- 
sioner giving to the jailer or keeper of the jail a certiflcate setting forth the 
facts." 

Shall I disregard the plain and ordinary meaning of the words 
of section 990, and hold that the imprisonment of a défendant on 
exécution for a judgment in tort is not imprisonment for debt, with- 
in the meaning and intent of that section; and this in order to 
reach the conclusion that while, by the law of the United States, a 
convict or offender against the government, imprisoned for nonpay- 
ment of a une, cannot be held longer than 30 days, yet a judgment 
debtor may, at the pleasure of his creditor, be held a prisoner for 
life, and be dépendent on charity for subsistence while he does live? 

It is said that the opinion of the court of appeals on the motion to 
quash contains a dictum to the effect that section 990 does not refer 
to imprisonment on judgments ex delicto. For reasons given in this 
opinion, I doubt if the point were material to the décision in the 
court of appeals. The question there was whether the writ itself was 
authorized by law. The dictum was not, and was evidently not in- 
tended to be, anything more than a réitération of the rule that, in 
a constitutional provision abolishing imprisonment for debt, the 
word "debt" does not necessarily comprehend, and ought not to be 
construed as comprehending, a judgment in tort. But where a de- 
fendant has been taken in exécution on such a judgment, and the 
question arises on the application to his case of section 990, as com- 
prehending such statutory provisions as sections 30 and 31 of chapter 
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72 of the Revised Statutes of Illinois, the construction favorable to 
jiersonal liberty must be applied to the words "imprisonment for 
debt." He is in fact "imprisoned for debt," within the fair scope of 
thèse words. Moreover, in Illinois his imprisonment satisfies the 
debt at the rate of $1.50 a day. For the purposes of the question 
hère presented, I must read section 990 of the Revised Statutes of 
the United States in connection with section 1042, and in the light 
of the rule of construction last referred to. The right of a créditer 
to take on exécution the body of his debtor is in the nature of a 
property right. This right a statute or constitutional enactment 
abolishing "imprisonment for debt," in effect, talîes from the creditor. 
Such a statute therefore contains no more than is expressed by, and 
necessarily included in, its terms. So construed, it cannot take 
from a plaintiff in tort the right to seize tlie défendant on exécution; 
for the claim sued on gives character to the case, and that claim is 
not a debt. The contrary rule of construction, namely, that the 
statute contains everything fairly within the language used, and not 
necessarily excluded therefrora, prevails when the législative intent 
is obviously a relief or benefit to a debtor already imj)risoned. The 
words in section 990, "ail modifications, conditions and restrictions 
upon imprisonment for debt, provided by the laws of any state, shall 
be applicable to process issuing from the courts of the United States," 
especially when read in connection with section 1042, above quoted, 
imply relief or benefit to judgment debtor s held on exécution by 
writs from the fédéral courts. The words, "imprisonment for debt," 
as used in section 990, may, and therefore must, include the impris- 
onment of a judgment debtor on exécution in an action ex delicto. 

My holding is that the requirement for the payment by plaintiffs 
of the debtor's board on the lirst day of each week of his détention is 
not, in Illinois, a nnmicipal régulation for the guidance of state 
officiais, within the sensé of McNutt v. Bland, 2 How. 1; that said 
requirement is a limitation on the plaintiffs' right to detain the 
debtor, — in other words, a restriction on imprisonment for debt; 
that such restriction is within the terms of section 990 of the Re- 
vised Statutes of the United States ; and that, by reason of the fail- 
ure to pay on the ûrst day of the second week of petitioner's im- 
prisonment, plaintiffs lost their right to further detain this peti- 
tioner pursuant to the capias ad satisfaciendum under which he is 
imprisoned. 

At common law, I suppose the appropriate proceeding hère would 
hâve been by audita querela. But since no objection is interposed 
to the form of this application, and since the plaintiffs in exécution 
elected to présent the showing of fact from their side by affidavit, 
and since no occasion for a jury has arisen, there being really no 
dispute of fact, an order discharging this petitioner may be properly 
made on this application. 
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PRKSCOTT & A. O. R. 00. v. ATCHISON, T. & S. F. R. CO. et al. ' 
(Circuit Court, S. D. New York January 8, 1896.) 

1. Pleading — Interprétation of Complaint^-Dbmubrer. 

A complalnt is to be interpreted as a wtiole even on demurrer and on mo- 
tion to dlsmlss. 

8. RaiIiROad Companies— Arrangements for TuROUaH Billing. 

There is no principle ot common law wtilch forbids a single railroad cor^ 
poration, or two or more of such corporations, from seiecting, from two or 
nlore other corporations, one whicti they will employ as the agency by 
whicli they will send freight beyond their own Unes, on through biUs of 
lading, or as tlieir agent to receive frelght, and transmit It on through bills 
to their own lines, and wlthout breaking bulk; and the rlght to make such 
sélection is not taken away by the interstate commerce law. New York & 
N. Ry. Co. V. New York & N. E. R. Co., 50 Fed. 867, explained. 

8. Contracts in Restkaint dp Trade — Act July 2, 1890. 

A contract by which a railroad company arranges with another, to the 
exclusion of still others, for the Interchange of passengers and freight by 
through tickets and blUs of lading, is not a contract In unlawful restraint 
of trade, within the meaning of the act of July 2, 1890. 

Tliis was an action by the Prescott & Arizona Central Railroad 
Company against the Atchison, Topeka & Santa Pé Eaiiroad Com- 
pany and other railroad corporations and individuals for alleged 
unlawful discrimination in refusing to accept freight from the plain- 
tiff company, on through bills of lading, while such freight was ac- 
cepted and carried on through bills, under a contract with other 
railroad companies. The case was heard upon a motion, by ail of 
the défendants sare one, to direct a verdict in their favor upon the 
pleadings and opening, the remaining défendant asking judgment 
in his fayor on demurrer. 

0. N. Sterry, for the motion. 
Delos McCurdy, opposed. 

LAOOMBE, Circuit Judge (orally). In thîs case I hâve examined 
the authorities submitted yesterday by the parties on both sides, and 
hâve reached the conclusion that the motions to dismiss must be 
granted. I am unable, however, in so brief a time to formulate any 
elaborate opinion; and it will be sufiScient to indicate that the lines 
of thought which lead to this conclusion may be ascertained by réf- 
érence to the cases of U. S. v. Trans-Missouri Freight Ass'n, 7 C. C. 
A. 15, 58 Ped. 58, Little Rock & M. R. Co. v. St. Louis S. W. Ry. Co., 
11 C. C. A. 417, 63 Fed. 7T5, and the Dueber Watch-Case Co. Case, 
14 C. C. A. 14, 66 Fed. 637; ail three being opinions of circuit courts 
of appeals. 

Ail législation interfering with the right of the individual, whether 
he be a natural person or a corporation, to enter into contracts or 
to exercise his préférences as to the persons with whom he shall do 
business, should be cautiously construed. It is législation of a novel 
character, and should not be extended beyond the plain import of 
the language used by the lawmakers. Stripped of the adjectives and 
of the averments as to conclusions of law, the gist of this complaint 
is the making of the particular contract known as "Exhibit A," and 
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the carrying out of tliat contract according to its terms, coupled with 
the further set of facts that, in carrying out tliat contract according 
to its terms, the parties thereto necessarily ceased to continue with 
the plaintiff corporation the relations which had existed before. That 
contract contemplâtes, and the acts of the parties défendant set 
forth in the complaint show, that what was done was to institute a 
System of interchange of freight and interchange of passengers by 
the new corporation to and with the other four défendant corpora- 
tions, and to cease, from and after the exécution of that contract 
or some subséquent date, the further interchange of freight and pas- 
sengers on through bills, and by througli tickets, with the plaintiff 
corporation. Now, it is true that the complaint contains a single 
clause, at the close of the sixty-ninth paragraph, which uses the 
words "by utterly refusing to receive or deliver freight or passengers 
to or from it." That language, taken in its full scope, imports a re- 
fusai to receive freight, that had its origin on the line of the Prescott 
& Arizona Central Railroad Company, wherever and under whatever 
circumstances it was tendered. But it is a fair rule of pleading that 
the complaint is to be interpreted, even upon demurrer and upon mo- 
tion to dismiss, as a whole; and examining it a second time, after 
the arguments yesterday, with great care, I am constrained to the 
conclusion that the case which it makes out is the case stated in gên- 
erai terms in the sixty-ninth paragraph, but set forth specifically 
and distinctly in the seventy-eighth paragraph, namely, "that the 
défendants haverefused toacceptor deliver local andinterstatefreight 
at said Seligman [or Prescott Junction] upon through billing from 
or to the line of the plaintiff, in conjunction with the Unes of said de- 
fendants, although the said défendants now accept and deliver 
freight upon through billing from or to the said défendant the 
Santa Fé, Prescott & Phœnix." And the illustrative cases which 
are given under another of the paragraphs, the seventy-first, indi- 
cate quite clearly that the ground of complaint and the case made 
by the bill is the refusai to deliver freight on through bills, and with- 
out breaking bulk, to the plaintiff corporation, or to receive freight 
from the plaintiff corporation without breaking bulk, and without 
rebilling, and the same with regard to passengers, — the refusai to 
send passengers on through tickets, or to accept through tickets with 
passengers. 

Now, I know of no principle of common law which forbids an in- 
dividual railroad corporation, or two or three or more corporations, 
from selecting as to which one of two or more corporations they 
will employ, as auxiliary to their own Unes, as the agency by which 
they will send freight beyond their own Unes, or as their agent to 
receive freight on the auxiliary line to be transmitted to their own 
line upon through bills, and without breaking bulk. And I do not 
find in the interstate commerce law sufflcient to warrant the con- 
clusion that the law lias been changed in that particular. This 
court, sitting in May, 1892, at a term where the présent judge sat, 
reached a somewhat différent conclusion in New York & N. Ry. 
Co. V. New York & N. E. E. Co., 50 Fed. 867. Of that case it is to 
be said that the décision was to some extent induced by the way 
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in wMch the case came to the court, after action by the Interstate 
commerce commission, aiready partially accepted by both sides; 
and, moreover, there had not been at that time so exhaustive a ju- 
dicial examination and exposition of the terms of the interstate com- 
merce law as we now find in the authorities, notably in the décisions 
of circuit courts of appeals. The conclusion is reached, therefore, 
that this was not a contract in unlawful restraint of trade, within 
the meaning of the act of July 2, 1890, for the reason that it was 
not so at common law, was not made so by the interstate commerce 
statute, and that the act of 1890, as indicated in the Dueber Watch- 
Case Co. Case and in the Trans-Missouri Case (which bave been ai- 
ready cited], is directed solely against contracts which would hâve 
been unlawful before the passage of the act. 

The further question as to whether the averments of the complaint 
are sufîicient, assuming that the court be in error on this branch of 
the case, to make out a cause of action against the individual di- 
rectors, need not be considered. The authorities cited by the de- 
fendants are very strongly in support of their motion ; but the court 
prefers to put the décision in this case upon the broader ground. 

The motions, therefore, to dismiss as to John J. McCook individ- 
ually, as to the same as receiver of the Atchison, Topeka & Santa 
Fé, as to the same as receiver of the Atlantic & Pacific, as to the 
same as trustée of the Prescott & Arizona Central Eailroad Com- 
pany, as to Russell Sage, as to Cecil Baring, both individually, as 
to McCook and Crâne, as executors of George C. Magoun, and as to 
John J. McCook, as director of one or more of the railroads named, 
are granted; and the demurrer of George J. Gould tp the bill, on 
the ground that it does not set forth facts sulficient to constitute a 
cause of action, is sustained. Judgment is therefore directed in 
favor of the moving parties for dismissal of the complaint, and the 
ordinary form of order on demurrer will be signed when presented. 
An exception is granted as to the whole disposition of the case, and 
exceptions separately as to each one of the separate motions will 
be recorded. Stay of 30 days to plaintifE. 



PRESS PUB. co. V. McDonald. 

(Circuit Court of Appeals, Second Circuit April 6, 1896.) 

1. JunT— Challenge to the Favob — Rbview tn Appellate Couht. 

The décision of a trial judge, upon a challenge to the favor, the question 
before hiœ being In the main one of fact, upon which he has the beneflt of 
seeing the bearlng and appearance of the Jurer, should not be set aslde 
by an appellate court except for manifest error. 

i. Same. 

Upon the trial of an action for llbel against the proprietor oï a newspar 
per, one J., called as a juror, stated, on hls examination, in reply to the 
defendant's counsel, that he had no préjudice against the particular news- 
paper, or newspapers of the eity in gênerai, though he thought such 
papers published articles which they should not; that his first impression 
would be against newspapers on a charge of llbel, which it would require 
BOme effort to free himself from. To the judge, he sald he had no doubt 
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of Ms ability to be impartial. To thc defendant's counsel, again, lie sald 
that hls feeling would afCect his délibération as to whetlier the défendant 
had esereised fair care in publishing the article in question, but to the 
judge, again, he said he did not mean that he would assume the newspaper 
had not exercised due care. The judge overruled a challenge to the favor. 
HeM no error. 
3. Evidence — Libel— Falsity of Dispatch. 

On the trial of an action agaiust the proprietor of a newspaper, for libel, 
in which the défendant attempts to reduce the damages by showing that 
the dispatch, containing the libel, was not wantonly or carelessly sent, 
évidence is admissible, on the part of the plaintiff, to show that the infor- 
mation on which the dispatch was based was untrue, and that investiga- 
tion would hâve shown its falsity. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This writ of error was brought by the défendant in the circuit 
court, to review the alleged errors of the circuit judge upon the 
second trial to the jury of an action pending in the United States 
circuit court for the Southern district of New York, for an alleged 
libel which was published in the New York World. 

John N. Bowers. for plaintifE in error. 
Horace E. Deming, for défendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The facts with respect to the alleged 
libel which is the subject of this suit — the publication itself, its 
actionable character, the law in regard to évidence of the plaintiff's 
social standing, and in regard to the subjects of express malice and 
punitory damages — were fully considered upon the first writ of 
error, and are stated in the opinion of this court. 11 C. G. A. 155, 
63 Fed. 238. The questions which arise upon the présent writ of 
error, which are both new and important, are the alleged errors in 
overruling a challenge to the favor, and in admitting the challenged 
person to become a juror, and in the admission of évidence in regard 
to the falsity of Gosdorfer's original dispatch. 

Alonzo B. Jones, an architect, and apparently an intelligent and 
cautions person, who was called as a juror, was examined by the 
counsel for the défendant and by the judge. In reply to the defend- 
ant's counsel, he said, among other things, that he had no feeling or 
préjudice against the World, and no préjudice against the news- 
paper s of the city of New York; that he thought the papers of the 
city published articles which they ought not to publish; that no 
publication in the World against any of his friends had been made; 
that the flrst impression would be against newspapers on a charge 
of libel; and that it was a feeling that would require some little 
effort for him to free himself from. To the judge he said that he 
had no doubt at ail in regard to his ability to render an impartial 
verdict in any case against a newspaper, or of his ability to be impar- 
tial in a case against the World; that he would give the défendant 
corporation the beneflt of the rules of law and of the évidence which 
was in its favor. The defendant's counsel then asked the following 
question:, "If the case involved the précise point suggested by his 
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honor, as to whether or not the défendant bas exercised fair care in 
the publication of an article affecting a private individual, would or 
would not the feeling that you hold affect your délibération as a 
juror?" ïo which the witness replied, "I think it would." To the 
question of the judge, "Do you mean to say that you would assume 
that the newspaper had not exercised due eare, irrespective of the 
character of the article, or the circumstances of the case?" he re- 
plied, "No; I do not." 

Challenges in the fédéral courts to the favor are tried by the 
court (Rev. St. § 819), and an alleged error in the décision which is 
duly excepted to is the subject of review by the appellate court. But 
it must be remembered that the question before the trial jndge, 
although bne of mixed law and fact, is, in the main, a question of 
fact, and that, while he may be sometimes wrongly influenced by a 
désire to expedite the trial, or by impatience of delays, yet, if his 
mind is undisturbed, the impression which the juror makes of his 
intelligence, fairness, and evenness of mind, from a personal inspec- 
tion of him, and the belief, in regard to his probable character, which 
is created by his appearance under examination, his bearing and 
willingness to disclose the nature and extent of his preconceived 
opinions, are A'aluable, and hâve deserved weiglit before an appellate 
court, and therefore the finding of fact by the trial court will not 
be set aside except for manifest error. Thus Chief Justice Waite, 
in Reynolds v. U, S., 98 U. S. 145, says, in regard to the flnding upon 
a challenge for cause in a criminal case, the alleged cause being a 
preconceived opinion, as follows: 

"It is clear, therefore, that, upon the trial of the issue of fact raised by a 
challenge for such cause, the court will practicnlly be called upon to détermine 
whether the nature and strength of the opinion tormed are sucli as in law 
necessarily to raise the presumption of partiality. The question thus pre- 
sented is one of mixed law and fact, and to be tried, as far as the l'acts are 
eoncerned, like any other issue of that character, upon the évidence. ïhe 
finding of the trial court upon that issue ought not to be set aside by a review- 
ing court, unless the error is manifest. No less stringent rules should be 
applied by the reviewing court in such a case than those which govern in the 
considération of motions for new trial because the verdict is agahist the évi- 
dence. It must be made clearly to appear that, upon the évidence, the court 
ought to hâve fouud the juror had formed such an opinion that he could not 
in law be deemed impartial. The case nuist be one in which it is manifest 
the law left nothing to the 'conscience or discrétion' of the court." 

The tendency of the modem décisions by the New York court of 
appeals is also to regard the question arising under a challenge to 
the favor as one of fact in the majority of cases, and dépendent upon 
the circumstances of the particular case, and therefore to give proper 
weight to the opinion of the trial judge, who had an opportunity to 
see the juror. Thomas v. People, 67 N. Y. 218; Young v. Johnson, 
123 N. Y. 226, 25 N. E. 363. 

In this case, if the answer of Jones to the last question which was 
put by the def endant's counsel was the only, or was the main, answer 
in the examination, the challenge should hâve been sustained. He 
had said, abundantly, that he had no feeling or préjudice against the 
World, but that his flrst impression would be against newspapers 
who were chargea with libel. In reply to the court, and to a certain 
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■extent, also, from his previous answers, it became apparent that this 
impression was a gênerai one that newspapers were not as caret'ul 
as they should be in regard to their publications concerniug the 
private transactions of individuals, but Le had no doubt that he 
could render an impartial verdict in a case against the World or any 
other newspaper, and would give to the défendant the benefit of the 
évidence in its favor. At this point the court overruled the chal- 
lenge. The counsel then put the question and answer which has 
alreàdy been quoted, and in reply to the court's question the witness 
said that there would be no assumption on his part that the news- 
paper had not exercised due care. The court again overruled the 
challenge, evidently upon the ground that the entire examination 
showed that, while there was an impression that newspapers as a 
class were not as careful as they ought to be in publications of a 
Personal character, yet that the man not only intended to be impar- 
tial, but was actually so, and that his impression or "feeliiig"' was 
not of that substantial character which would interfère with and 
put his judgment, or faculty for judging truly, out of equipoise. 
When the juror was asked about this vague impression or feeling, 
his answers gave it undue importance. When he investigated his 
own impartiality, he had no doubt of himself, and in that conijiision 
the trial judge, who saw and endeavored to scrutinize and weigh the 
juror, coincided. We concur in his conclusion that the impressions 
were of the character "which may fairly be presumed to yield to 
the testimony that may be olfered, which may leave the niind open 
to a fair considération of it,'" and which Chief Justice Marshall 
thought constituted no suflicient objection to a juror. 1 Burr's 
Trial, 416, Fed. Cas. Xo. 14,692g. 

The défendant urges Jones' préjudice against newspapers as an 
objection to his competency, upon The ground that a juror who has a 
préjudice against a lawful business is incompétent. Assumiug that 
the proposition is true, Jones' impression in regard to the niethods 
of conducting newspapers was not of that character which could be 
considered a disqualifying préjudice. 

The next exception relates to the admission of testimom' in regard 
to the falsity of Gosdorfer's original dispatch. The case really 
turned upon the question of damages; the effort of the défendant 
being to reduce tliem to a nominal sum, and to that end to show 
that there was no wantonness or carelessness, but that it exercised 
a high degree of care in the sélection of correspondents, and in the 
reliance upon them for truthful dispatches. It ofïered Gosdorfer 
.as a witness, who proved that he wrote and sent the original dis- 
patch, and also ofÊered the dispatch itself. Upon the cross-examina- 
tion of Gosdorfer, the plaintiff endeavored to show that he had, with- 
out investigation, incorrectly changed the language of the statement 
which he originally saw in regard to Evan Smith, and offered further 
évidence to show the untruthfulness of the dispatch as sent, and that 
investigation would hâve shown its incorrectness. This testimony 
Avas admissible for the purpose for which it was oiïered, to attempt 
to réfute the theory of the défendant of adéquate care in the collec- 
tion and publication of news, by an examination of the truthfulness 
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of the dispatch which the défendant had put in eyidence as tlie 
origin of the published dispatch. 

The gênerai subject of testimony in regard to the social status of 
a libeled plaintiff was so fully examined in the former opinion that 
the discussion needs no répétition. The amount of testimony of that 
character upon this trial was kept within proper hounds by the tria] 
judge. After the plaintiff had stated the character and extent of 
the social and business positions which he occupied, a single witness 
replied most briefly to a very gênerai inquiry in regard to the plain- 
tiflf's business and social standing. 

The judgment of the circuit court is afiarmed, with costs. 



CONNECTICUT MUT. LIFE INS. CO. v. McWHIRTER. 

(Circuit Court of Appeals, Nintli Circuit. April 6, 1896.) 

No. 195. 

1. Plbadikq — Life Insubancb Polict. 

It is not necessary that tlie complaint in an action on a policy of life 
insurance should set fortti tlie application for such policy, or the auswers 
to aU the questions contained therein. 

2. Samïï — Lapsb op Time— Date op Commencement of Action. 

A policy of life Insurance prorlded that no action upon It should be 
brought until 30 days after the receipt by the insurer of proofs of the 
death of the insured. The complaint in an action upon the policy alleged 
that proofs of death were delivered to and received by the insurer on a 
certain date, which was more than 30 days before the flling of the com- 
plaint, upon which alone the summons by which the action was com- 
menced could be issued. Eeld, that référence could be made to the date 
of filing the complaint, to détermine whether the action was prematurely 
brought, and the omission of a distinct allégation that the 30 days had 
elapsed did not reiider the complaint demurrable. 

3. Evidence— Life Insurance— Déclaration op Iksured — Suicide. 

In an action on a policy of life insurance, in which one of the defences 
is the alleged suicide of the Insured, it is not error to exciude évidence 
of déclarations of the insured, made four years before his deatli, that in 
a certain contingency, not shown to hâve occurred, he would commit sui- 
cide. 

4. Life Insurance — Suicide — Prbsumption. 

In an action upon a policy of life insurance, the presumption is tliat the 
insured did not kill himself. 

5. Same— Application— GENERAI. Question — Threats of Bodilt Hakm. 

When an applicant for life insurance is asked, at the end of a long 
séries of questions, whether there is any fact relating to his physical con- 
dition, Personal or family history, with which the insurer ought to be 
made acquainted, ail that can be required is an honest answer, as to which, 
in an action on the policy, the jury must décide; and the court is not 
bound, as a matter of law, to instruct them that a fallure to disclose, in an- 
swer to Buch question, that the insured had enemies who were reported 
to hâve threatened his life, or that he was apprehensive of assassination, 
would avoid the policy. 

6. Pbacticb— Chakging Jurt— Ignoring Issue— Habmless Error. 

Where two issues are made by the pleadings in an action, but upon one 
of them the defendant's évidence wholly fails to support his contention, 
an instruction to the jury that the entire theory of the défense is based 
upon his contention as to the other issue does not constitute error which 
should reverse a judgment against the défendant. 
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In Error to the Circuit Court of the United States for the Northern 
District of California. 

James H. Budd and J. C. Campbell, for plaintiflf in error. 
Crittenden Thornton, for défendant in error. 

Before KNOWLES, MOREOW, and BELLINGEK, District 
Judges. 

KNOWLES, District Judge. In tins action, Nannie S. McWhirter 
recovered a judgment of |16,137.ô0 against the Connecticut Mutual 
Life Insurance Company. The action was based upon two life In- 
surance policies issued to Louis B. McWhirter, insuring his life. The 
ûrst of thèse policies was for the sum of |5,000, dated on the 18th day 
of December, 1891. The amount of the annual premium on this policy 
was $186.50. This was to be paid for 20 years. The |5,000 was to 
be paid, in case of the death of Louis B. McWhirter, to Nannie S. 
McWhirter, who was his wife, in the event that she survived him. 
The second policy was for the sum of |10,000, dated on the 15th 
day of March, 1892. The amount of annual premium on this policy 
was 1289.50. This amount was to be paid each year for 20 years. 
The said |10,000 was to be paid to the said Nannie S. McWhirter if 
she survived him at his death. On the 29th day of August, 1892, 
the said Louis B. McWhirter was found in the back yard to his liouse, 
shot. The wound was in the vicinity of his heart. From this wound 
he died in a few minutes. It is claimed by the complainant that 
he was murdered. The Connecticut Mutual Life Insurance Com- 
pany claims that he committed suicide. It is also claimed by the 
said Company that said Louis B. McWhirter did not correctly re- 
spond to a question propounded to him when he made his applica- 
tion to said Company for Insurance; that this wrong existed at the 
time each application was made; that his answer to said question 
was a part of his policy, and he warranted its correctness; hence 
the policy was void on account of this breach of warranty. The 
question which it is stated he did not correctly answer is as f ollows : 

"Is there any fact relating to your physical condition, personal or family 
liistory, or habits, which bas not been stated in the auswer to the foregoing 
question, and with which the company ought to be made acquainted?" 

The answer to this was, "No." 

The matter in which it is claimed tins answer was false, and to the 
knowledge of said Louis B. McWhirter, is that at said times lie knew 
that he had enemies, and that his life had been threatened, and he 
believed his life was in danger. The grounds urged for the setting 
aside of the judgment in this case, and the ordering a retrial thereof, 
are as f ollows: 

First. The demurrer to the complaint interposed by the plaintifl 
in error should hâve been sustained. 

Second. The rejection of the évidence of one E. F. Bernhard. 

Third. Charging of the jury by the court that the presumption 
was that McWhirter did not kill himself, and that this presumption 
had to be overcome by évidence on the part of the défendant. 
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Fourth. That the court erred in not giviiig, as a part of his charge, 
the following instruction requested by défendant: 

"The question and answer referred to in instruction eleven were a -warranty 
upon the part of Louis B. McWhirter tliat there was no fact in his personal 
history that would increase the hazard, or increase the premium, of said In- 
surance; and you are instructed that the only question for you to détermine 
is as to whether or not said warranty was true. It malces no différence 
whether said représentation was material or not. If you find from the évi- 
dence that the same was untrue, then it is your duty to flnd a verdict for 
défendant." 

The failure of tlie court to give this instruction as requested was 
excepted to. The question and answer referred to is the one set 
fortli above. 

The fifth ground is that the court erred in giving tlie ioiiowing 
instruction : 

"You are further Instructed that the entire tlieory of défense in tliis case 
is based upon the assumption that Ijouis B. McWhirter prepared the clubs 
and the mask found upou the premises shortly after the kllling; that six 
shots were flred on that occasion; that tlve, and only llve, were fired into 
the fonces and outhouses upon the premises; and tliat McWhirter fired the 
sixth into his own body, and through his own heart, which caused his death. 
This tlieory of défense is founded upon the allégation that McWhirter pre- 
pared the surroundings to indicate a sham assassination or scène of murder. 
and then killed himself. If you should flnd that Louis B. McWhirter did not 
make such préparations, that he did tiot saw the clubs found upon his prem- 
ises, that he did not i^repare the niask, that he did not own or possess both 
pistols, and that he did not tire ail the shots, the buUet holes of which are 
found in the fence and outhouses, and on his own body, your verdict should 
be for the plaintiff," 

To the giving of tliis instruction, défendant excepted. 

The sixth error complained of is tlie refusai of the court to give 
tiie following instruction: 

"In the applications which hâve been introduced in évidence the following 
questions were asked the deceased, and the following answers given by tho 
deceasod: 'Is there any fact relating to your physical condition, personal 
or family history, or habits, which lias not been stated in the answers to the- 
foregoing questions, and with which the company ought to be made ac- 
quainted?' The answer to that question was, 'No.' And furthermore it was. 
by the terms of said policies and applications, agreed tliat the questions and 
answers to each and every question was true. If you believe from the évi- 
dence in tlils case that at the time of the application for Insurance made by 
said Louis B. McWhirter, and at the time of the delivery of the policies of 
insuraiice which are the subject of this controversy, said Louis B. McWhirter 
had been threatened or was apprehensive of beiug assassinated, then I in- 
struct you that such facts were a part of the personal history of said Louis 
B. McWhirter, and should hâve been cominunicated to the défendant In- 
surance company, and tho failure to so communicate tliem avoids the pulicy, 
and you should flnd a verdict for the défendant." 

The seventh and last ground of error set forth is a refusai of the 
court to give the following instruction to the jury: 

"Warranties are a part of the contract of insurance, upon which tlie insurer, 
as woll as tho insured, lias a rlght to rely; and if you find from the évidence 
that the deceased, Louis B. McWhirter, in answer to the question asked him 
as to whether or not there was any fact in his personal history which saul 
company ought to know, said, 'No,' then I instruct you that if it were a fact, 
and if you so flnd from the évidence, that prior to the time of said application 
and said answer the said Louis B. McWhirter had had ditHculties with cer- 
tain persons who tlireatoned his life, and that he was then apprehensive of 
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assassination, that was such a fact as he should hâve communicated to sa!d 
Company, and his failure to communicate such fact to said conipany was a 
breach of warranty contained in said application, and you should find a ver- 
dict for the défendant." 

In considering tlie ârst point presented, the question arises as 
to whether or not the plaintiiï was required by the rules of plead- 
ing to set forth, as a part of the contract or policy of insurance, the 
application made by Louis B. McWhirter. It is true that the policy 
recites that ''in considération of tlie application for this insurance, 
wliich is the basis of, and a part of, this contract, and a coi)y where- 
of is hereunto annexed, and of the several answers, warranties, and 
agreements therein contained, and of the annual premium," etc., de- 
fendant does insure the life of said McWhh'ter. I see no object to be 
obtained by requiring ail of the answers specitied in the application 
to be set forth. It is not a part of the case plaintiiï was required 
to make ont, to prove that ail of thèse answers were true. It is 
urged that the contract sued on, in hiBC verba, or according to its 
légal effect, should be set forth. It may be said there is no légal 
effect of thèse answers that can be set forth. There is some con- 
flict of authority upon the point hère presented. In the following 
cases it is held that the application, with ail its answers, should be 
set forth: Œlmore v. Insurance Co., 55 Cal. 134; Tischler v. Insur- 
ance Co., 60 Cal. 178, 4 Pac. 1169. In this last case the former is 
cited with approval. But it should be observed that it is stated 
that a portion of the contract that might prove material was omit- 
ted, and a demurrer was sustained to the complaint for that reason. 
Bidwell V. Insurance Co., 3 Sawy. 261, Fed. Cas. No. I,3i33. In the 
folloAving cases it is held that the application need not be set forth 
in the complaint, namely: Blasingame v. Insurance Co., 75 Cal. 
633, 17 Tac. 925; Insurance Co. v. P. J. Willis & Bro., 8 C. C. A. 594, 
60 Fed. 236; Herron v. Insurance Co., 28 111. 235; Insurance Co. 
V. Pickel (Ind. Sup.) 21 N. E. 546; Jacobs v. Insurance Co., 1 Mac- 
Arthur, 632; May, Ins. § 587. The Code of California requires 
that the complaint shall contain a statement of the facts constituting 
a cause of action, in ordinary and concise language. With this pro- 
vision in view, it would appear that the plaintiff should not be re- 
quired to state a large amount of facts wliich do not in any manner 
constitute any statement of facts constituting his cause of action, 
and facts which he is not required to prove. In Ship. Com. Law PI. 
12, it is stated of the déclaration in assumpsit: 

"The contract must be stated with certainty and précision, and it may be set 
forth in terms, or according to its légal effect, and only such parts need be 
set forth as show the entire act to be doue In pursuance of the considération 
stated." 

In note 47 on said page it is said: 

"But not facts as to which no breach is claimed." 

In support of this, Miles v. Sheward, 8 East, 7, is cited. 

In Henry v. Cleland, 14 Johns. 400, it is said : 

"The plaintiff is not obliged to set out the whole agreement. It Is enough 
for him to state so much as eonstitutes the agreement, the breach of which 
Is relied on." 
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The same view is maintained in Sandford v. Halsey, 2 Denio, 235. 
The provisions of the California Code as to pleading do not, I think, 
abrogate thèse common-Iaw rules as to pleading, and make it neces- 
sary for a plaintiff to set forth facts upon which no issue is sought. 
The con tract, therefore, was suiHciently described in the complaint, 
and the demurrer properly overruled. If, however, we should be 
mistaken in this view, it appears that ail of the application waa 
made a part of the answer, and is fully presented to the court. 
When a plaintiff omits to state material facts in his complaint, and 
thèse facts are set forth in the answer, then the defect in the com- 
plaint is cured or waived. This point was considered in this court 
in the case of Eichardson v. Green, 9 G. C. A. 565, 61 Fed. 423. 

It is also urged that the complaint does not state that 30 days 
had elapsed after the date the proofs of the death of McWhirter 
were received at the office of the Connecticut Mutual Life Insurance 
Company, at Hartford, Conn., and is therefore détective. The view 
taken is that the complaint must itself show that the action is not 
prématuré; that is, commenced before it accrued. It is stated in the 
complaint that due notice and satisfactory évidence of the death of 
said assured Louis B. McWhirter were delivered to and received by 
the défendant at its office at Hartford, Conn., prier to the Ist day 
of December, 1892. In Moak, Van Santv. PI. p. 171, it is stated: 

"Nor, indeed, would a demuiTer lie to a déclaration, unless it appeared 
affirmatively, upon its face, that tiie cause of action had not accrued when 
the suit was commenced. The rule has been fully recognized under the Code." 

The case of Maynard v. Talcott, 11 Barb. 570, supports this view. 

We flnd that the complaint was flled on the 7th day of January, 
1893. This was more than 30 days after the serving of the proofs 
of death upon the plaintiiï in error. Under the Code of California, 
it seems that an action is commenced by flling a complaint, and the 
issuing of a summons thereon. Certainly no summons could issue 
until the complaint was filed. The question is hère presented as to 
whether we can recur to the flling of the complaint to show that the 
action was not prématuré. At common law an action was com- 
menced by the issuing of the writ of summons, and not at the time 
of flling the déclaration. In determining whether or not an action 
was commenced before it accrued, there could be a référence made 
to the date of the issuing of the writ; and if it was found, from the al- 
légations in the déclaration, that the action had not accrued at the 
time of issuing the writ, a gênerai demurrer would then lie to the 
déclaration. Waring v. Yates, 10 Johns. 119; Oheetham v. Lewis, 
3 Johns. 43; Lowry v. Lawrence, 1 Caines, 71; 1 Chit. PI. 262-265. 
In thèse cases it will be seen that the records showing the date of 
the issuing of the writs were considered, in ruling upon the demur- 
rer. There are many allégations in a complaint that must be con- 
sidered with référence to the flling thereof in court. For instance, 
in the action to recover the possession of real property, the alléga- 
tions that the défendant now withholds the possession thereof from 
plaintiff refers to the date of the flling of the complaint. In the 
case of the allégation in an action upon a contract or promissory 
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note, when it is alleged that tLe payment is to be made upon a cer- 
tain date, and, in assigning the breach, it is alleged which time bas 
now elapsed, this must refer to the date of âling of the complaint. 
In this case, after setting forth in the complaint the contract of in- 
surance, the death of McWhirter, the date the proofs of his deatb 
were flled in the office of the insurance company, then there is this 
allégation : That said défendant, although of ten requested, bas not 
paid said sum of five thousand dollars, in one cause of action, and 
ten thousand dollars, in the other, or any part thereof. 

This allégation must be construed as having tbe effect of saying 
that neither of thèse sums bas been paid up to the date of flling the 
complaint. Tbe cases of Cowan v. Insurance Co., 78 Cal. 188, 20 
Pac. 408, and Doyle v. Insurance Co., 44 Cal. 2G7, were not made when 
the same state of facts existed as are presented in this case. In 
thèse cases there is no date alleged as to when the proofs were made 
or flled in the proper oflûce, and hence it could not be seen by référ- 
ence to the flling of the complaint whether tbe proper time had 
elapsed after the proofs to show that tbe cause of action had ac- 
crued. In view of thèse considérations, I tbink it sufttciently ap- 
pears that the cause of action accrued before the flling of the com- 
plaint; hence tbe demurrer was not well taken upon this point. 
It should also be noted that after tbe demurrer was overruled tbe 
insurance company flled its answer, in which there is no pretense 
that the cause of action had not accrued, and went to trial upon tbe 
merits of the case. Unless the complaint clearly failed to state a 
cause of action, such action waived tbe demurrer. Stanton v. Em- 
brey, 93 U. S. 548. 

I can see no error in rejecting the évidence of Bernhard. It was 
sought to show that McWhirter, some four years before his death, 
said to Bernhard that, if he ever did anything which would bring 
disgrâce upon him or his family, he would kill himself. There was 
no attempt to show that McWhirter had, as a matter of fact, done 
anything that had brought disgrâce upon himself or his family. 
It is true, he had been arrested upon a charge which he declared 
was without foundation. This does not show that he had done the 
act wbicb would induce his suicide according to his own déclaration. 
That be bad ever, upon any conditions, thought of committing suicide, 
seems to bave been regarded as pertinent in the case. I do not con- 
ceive this to be correct. Many a man bas talked of suicide in the way 
McWhirter did upon that occasion without any intention of commit- 
ting the deed. Then, the purpose expressed was so conditioned 
and so remote that I cannot conceive that any presumptions were 
raised upon the point at issue. If there are any presumptions to be 
raised by such a déclaration, I would say that it would be that Mc- 
Whirter was a man so sensitive as to bia honor that be would not 
purpose the committing of suicide with tbe view of defrauding a 
life insurance company. 

Tbe third alleged error presented for considération is as to tbe 
charge of the court to the jury that the presumption was that Mc- 
Whirter did not kill himself. The décisions of the suprême court 
sustain this charge. Home Ben. Ass'n v. Sargent, 142 U. S. 691, 12 
v.73F.no.3— 29 
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Sup. et. 332; Insurance Co. t. Akens, 150 U. S. 468, 14 Sup. Ct. 155; 
Insurance Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. 1360. In this 
last case the suprême court said: 

"In respect to tlie issue as to suicide, tlie court instrueted tlie jury tliat 
self-destruction was not to be presumed. In Mallory v. Insurance Ce, 47 
N. Y. 52, 54, which was a suit upon an accident policy, it appeared that tlie 
death was caused either by accidentai injury, or by the suicidai act of ttie 
deceased. 'But the court properly said the presumption is against the latter.' 
'It is contrary to the gênerai conduct of mankind. It shows gross moral 
turpitude in a sane persou.' Did the court err in saying to the jury, upon 
the issue as to suicide, the law was for the plaintiff, unless that presumption 
was overcome by compétent évidence. This question must be aiiswered in 
the négative." 

What presumption was it that the court had référence to? The 
presumption that the deceased did not kill himself ? There is noth- 
ing in the statement of the court in the balance of the opinion in 
this case that contradicts this view. The plaintiff in error, in the 
court below, assumed the burden of proof, and undertook to show 
that McWhirter did kill himsèlf. This was upon the theory that 
the presumption was that McWhirter did not commit suicide. The 
contention of the plaintiff in errer cannot be maintained upon this 
assignment. 

In considering the fourth error alleged by plaintiff in error, the 
question is presented as to the nature of the question specifled in 
the instruction asked. In construing this question, we are confronted 
by the rule that the policy must be given that meaning which would 
be most favorable to the insured. May, Ins. § 175. And when there 
is any doubt as to the character of a statement in the application 
for a policy, which is made a part thereof, "a court should lean 
against that construction which imposes upon the assured the obliga- 
tions of a warranty." National Bank v. Insurance Co., 95 U. S. 673. 
The language, "Is there any fact relating to your physical condition, 
Personal or family history, * * * with which the compauy 
ought to be made acquainted?" with thèse rules in view, ought to be 
classed as calling for an opinion on the part of McWhirter. A great 
many questions had been asked him upon almost every conceivable 
question connected with his family history, his physical condition 
and habits, and he was required to answer many of them "Yes" or 
"No"; then, flnally, this question. Certainly, in considering whetb- 
er there was any matter connected with his personal history which 
the Company ought to know, he must détermine that it would not 
be required of him to state that he had played marbles when a boy, 
had been whipped at school, or had loved his wife when he married 
her. When an opinion is asked, ail that could be required would be 
an honest answer. National Bank v. Insurance Co., supra ; Moulor 
V. Insurance Co., 111 U. S. 335-345, 4 Sup. Ct. 466. Whether he 
made an honest answer was a matter for the jury to détermine. 
But, if it were a matter for the court, it would hardly be thought that 
he would consider it an important matter to state that he had ene- 
mies, — political enemies, — and his life had been threatened by them, 
Would any one suppose that in an agricultural eommunity in the 
Btate of California, where churches and schools abound, and thfe 
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public press has abundant circulation, that a threat to take a man's 
life on account of political différences would be considered of im- 
portance? Considering wliat we know of such communities, and 
the causes whicli bave led to murders, could any cool and reasonable 
man say he thought such a threat would be carried into exécution ? 
How many cases of this kind can it be asserted hâve occurred in 
such a community, in the history of this country, or even in the state 
of California? The fact that the deceased may hâve placed some 
stress upon this amounts to nothing. The presentiments of death 
that are said to come now and then to the mind of a well person, 
and the prophecies of a fortune teller, are at times said to hâve made 
impressions upon sti-ong men; but would an insurance company 
consider such matters important, when taking the application of a 
person seeking a life insurance? I cannot think it would. If so, 
then such companies had better enlarge their long list of exhausting 
questions, and not leave it to the judgment of applicants for in- 
surance policies to make known such matters. 

The flfth error complained of should be considered with référence 
to the balance of the chai-ge to the jury. In one part of the charge 
the court said: 

"You are further instructed that any thrcats, the suppression or conceal- 
ment of which by the deceased would constitute a défense to this action, 
must be actual threats of bodily harm by thirU persons lînown to the de- 
ceased, and which would affect the fears and appréhensions of a reasonable 
man, and that mère rumors or appréhensions of the unlawful acts of persunal 
or political enemies, not amounting to tangible or spécifie threats of bodily 
harm or injury, would not, even if concealed from the défendant, constitute 
a défense to this action." 

I bave been unable to flnd any évidence of any such threats as are 
hère specified in the record. There is évidence of stateinents of 
political enemies, of appréhensions of bodily injury, but nowhere any 
évidence of threats of bodily harm by third persons known to the de- 
ceased. While in the pleadings there were the two issues, — one of 
failure to give a proper statement in regard to his personal history, 
and the other that of suicide, — and while thèse issues were sought 
to be presented in the évidence, this instruction, in effect, eliuunates 
the first issue from the case. It was not suiïiciently supported by 
the évidence. We hâve already stated that vague impressions or 
presentiments occurring to a man, that he will be killed, were not 
required to be stated in answer to any question asked McWhirter. 
Evidently the court felt that under the évidence the only real issue 
in the case was the suicide of the deceased, McWhirter. The state- 
ment of the court that there were two issues in the case must, in 
the light of the whole charge and the évidence, be confined to the 
issues made by the pleadings, and not as maintained by the évidence. 
Under thèse circumstances, there is no error presented upon this 
point which should reverse the judgment of the court below. Where 
the error complained of could not bave prejudiced the rights of a 
party in the case, a judgment should not be reversed by an appellate 
court. Lancaster v. Collins, 115 U. S. 222, 6 Sup. Ct. 33 ; HornbuiMe 
y. Stafford, 111 U. S. 389, 4 Sup. Ct. 515, The statement that there 
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were two issues for trial, when tliere was in fact only one, could not 
hâve prejudiced plaintiff in error. 

The sixth and seventh points made in the brief, in regard to the 
refusai of the court to give instructions 11 and 13 asked by plaintiff 
in error, may be considered together. In both of thèse instructions 
the position is talien that it was the absolute duty of McWhirter to 
inform plaintiff in error, in answer to the question touching his 
Personal history, that he had been threatened or was apprehensiTC 
of being assassinated, and that a failure to so state was a breach 
of warranty which avoided the policies of Insurance in this case. 
I hâve already stated that I think this question referred to called 
upon McWhirter to express an opinion as to whether there was any- 
thing in his personal history which he ought to communicate to the 
Insurance company, and that ail that was required of him was to act 
honestly and fairly in this matter. Thèse instructions entirely ig- 
nore this view. It was therefore right and proper for the court to 
hâve refused them. With this view of the case as presented to the 
court, the judgment of the court below ought to be afflrmed. And it 
is therefore hereby ordered that the judgment of the circuit court 
before which this case was tried be, and the same is hereby, afflrm- 
ed, with costs. 
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THE ALLIANCA. 

ATLANTIC TRUST CO. v. THE VIGILANCIA et al. 

(Circuit Court ot Appeals, Second Circuit. April 7, 1896.) 

1. Chattbl Mohtgaoes— Validity— Rights of Lien Ckeditoks. 

One having a lien upon a vessel, as by judgment and exécution, Is en- 
titled to challenge the validity of previous mortgages; and, if they are 
void by force of any statute, such as the statute against usuiy, or that 
relating to chattel mortgages, his lien must prevail, even though, as be- 
tween the parties, the mortgages may be suthcient to transfer the title. 

3. COUPORATIONS— USUEIOUS MOKTGAGBS— RlGHTS OP LiEN CkEDITORS. 

A lien creditor of a New York corporation cannot invalldate a prior 
mortgage, on the ground that the bonds secured thereby were sold at such 
a discount as to make the mortgages void for usury; for the state statute, 
which déclares that no corporation shall hereafter interpose the défense of 
usury (Laws 1850, c. 172), as construed by the state courts, operated as a re- 
peal of the statutes of usury as to ail contracts by which corporations stipu- 
late to pay interest. 

3. Shippinq — Mortgages — Rights of Lienoes — Chattbl Mortgage Laws. 

A llenor of a vessel owned in New York cannot secure priorlty over previ- 
ous mortgages thereon by showing that they were not filed and reflled, as 
required by the state laws relating to chattel mortgages, when it appears 
that they were recorded in the office of the collector of the port of New 
York before he acquired his lien; for state statutes are Inoperative as to 
vessel mortgages which hâve been properly recorded, pursuaut to the 
laws of the United States. 

4. Corporations— Mortgages by Irkbgularly Elbcted Directôrs— Estoppbl. 

A lien creditor of a corporation cannot secure priority over previous 
mortgages, on the ground that the directôrs who authorlzed the exécution 
thereof were elected at a stockholders' meeting convened without the no- 
tice required by the by-laws, when it appears that the bonds secured by 
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such mortgages were sold, and the proceeds received and used by the 
corporation, without any stockholder eyer questioning t)ie transaction. 

5. Same. 

If the stockliolders of a corporation permit persons irregularly elected, 
or disqiialitietl, to exercise ail the functions of directors, such persons are, 
as to third parties, Tvho hâve acted on the faith of their ostensible author- 
ity, the directors of the corporation; and the corporation, by a subséquent 
- acquiesceuce, or acts of ratification, is estopped from questioning their au- 
thority. 

6. CONSTITDTIONAL LaW — OBLIGATION DP COKTRACTS. 

A State statute, niaking the written consent of stockholders owning two- 
thirds of the stock of a corporation a prerequisite to the exécution of a 
valid mortgage by it, would, if construed as applicable to mortgages ex- 
ecuted in compliance with a valid eontract, made prior to the passage of 
the statute, be unconstitutional, as impairing the obligation of contracts. 

7. CoKPOiiATiOKs— Execution of Moktgages— Cokstkuction of Statute. 

Laws N. Y. 1890, c. 506 (whlch, together with chapter 565, constltuted a 
revision of the laws relating to corporations), repealed, among others, sec- 
tion 2 of chapter 228 of the Laws of 1852, which section, by implication, 
authorized corporations organized thereunder to mortgage their property. 
The repealing chapter contalned, in section 161, a saving clause, which de- 
clared that the repeal should not affect or impair any right acquired under 
any law thereby repealed. Hdd, that an accrued eontract right to hâve a 
corporation, organized under the aet of 1852, exécute a mortgage on its 
steamship, was within the saving clause, so as to render inapplicable to 
such mortgage the new provision, contalned in Acts 1890, c. 564, requiring 
the written assent of the holders of two-thirds of the corporate stock be- 
fore a valid mortgage could be executed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

James McKeen, for appellaiit E. Hutson. 

Maxwell Evarts (Robt. D. Benedict, on the brief), for appellants 
Collis P. Huntington and others. 

W. P. Butler and Cary & Whitridge, for appellants John Crosby 
Brown and others. 

Edmund L. Baylies (Carter & Ledyard and Walter F. Taylor, on 
the brief), for appellee. 

Before WALLACE, LACOMBE, and SHIPilAN, Circuit Judges. 

WALLACE, Circuit Judge. The steamships having been sold 
upon a writ of venditioni exponas issued upon a decree in rem in a 
suit in the district court of the United States for the Southern dis- 
trict of New York, the proceeds, after satisfying the decree, were 
paid into the registry of the court. The Atlantic Trust Company, 
claiming title to the proceeds as a mortgagee of the vessel, under 
two mortgages executed to it, as a trustée for bondholders, by the 
United States & Brazil Mail Steamship Company, flled its pétition, 
praying that the proceeds be paid over to it towards satisfying the 
bonds secured by the mortgages. The appel lant Hutson intervened, 
and answered in the proceeding, claiming a lien upon the proceeds 
under an exécution issued upon a judgment against the United 
States & Brazil Mail Steamship Company, levied upon the steamships 
prior to the act. It is insisted by the appellant that the mortgages 
of the Atlantic Trust Company did not transfer the title of the steam- 
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ships, and, consequently, of tlie proceeds, as against him, because (1) 
they were void for usury; (2) they were not âled conformably with 
the state statutes respecting mortgages; and (3) they were never 
validly executed by the steamship company. 

The United States & Brazil Mail Steamship Company was a cor- 
poration in the city of New York, duly organized pursuant to an 
act of the législature, entitled "An act for the incorporation of com- 
panies formed to navigate the océan by steamships," and the varions 
acts amendatory thereof, having its principal office for managing 
its business in the city of New Yorlî. It was the owner of three 
steamships, the Alliance, the Advance, and the Finance, — vessels 
duly registercd in the office of the collecter of the port of New York. 
December 12, 1889, for the purpose of borrowing money to pay 
oiï its outstanding obligations, and of constructing and equipping 
two new steamships, the corporation, by its président and treasurer, 
pursuant to a vote of authorization of its then acting board of di- 
rectors, executed a mortgage, bearing date July 1, 1889, to secure 
the payment of 1,250 bonds, of |1,000 each, to the Atlantic Trust 
Company, as trustée, upon the three steamships, and upon ail its 
right, title, and interest which it then had or might tliereafter ac- 
quire in two new steamships then in process of construction at Clies- 
ter, Pa., but unflnished, and not admitted to registry, to be named, 
respectively, the Seguranca and Vigilancia, or by whatever name the 
same should be known. The mortgage contained a covenant that 
the mortgagor would exécute and deliver to the mortgagee a further 
mortgage upon the two new steamships as soon as they should be 
completed and entitled to a certiflcate of registry. December 12, 
1889, the mortgage was duly recorded in the office of the collecter 
of the port of New York. The Vigilancia was completed on the 
4th day of December, 1890, and on that day duly registered in the 
office of the collecter of the port of New York. June 5, 1891, the 
steamship company, by its vice président and treasurer, acting by 
the authority of its beard of directors, executed and delivered te the 
Atlantic Trust Company a supplementary mortgage on the steamship 
Vigilancia to secure said bonds, as required by the covenants in that 
regard in the original mortgage. June 13, 1891, the supplementary 
mortgage was duly recorded in the office of the collecter of the port 
of New York. 

Because of the lien acquired by his exécution, the appellant is in 
a position te challenge the validity of the mortgages, and, even 
though they were sufflcient, as between the mortgagor and the mort- 
gagee, to transfer the title to the vessels, if they were void by force 
of the statutes against usury, or in respect to chattel mortgages, his 
lien must prevail. Unlike a créditer at large, who has no status in 
that behalf, except through the médium of a représentative of the 
whole body of creditors, such as a receiver, a lien créditer can in- 
voke any statute which invalidâtes a hostile lien. In the absence 
of some such statute, a lien créditer by judgment and exécution can 
hâve no better title to the property against which he asserts his lien 
than he acquired frem the judgment debtor; and any préviens trans- 
fer ef the property by the judgment debtor, which was valid as be- 
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tween the immédiate parties to it, is equally valid as to him. Oster- 
man v. Baldwin, 6 Wall. 116; Sisson v. Hibbard, 75 N. Y. 542; La- 
mont V. Cheshire, 65 N. Y. 30. 

The bonds which the two mortgages were created to secure were 
negotiated at 80 cents on the dollar of their face value, and the ap- 
peilant contends that the mortgages were void for usury. A suffi- 
cient answer to this contention is found in the statute of New York 
(Laws 1850, c. 172), which déclares that no corporation shall here- 
after interpose a défense of usury. According to the repeated and 
nniform construction placed upon it by the highest courts of the 
state, this statute operated as a repeal of the statutes of usury as 
to ail contracts with corporations stipulating to pay interest. Cur- 
tis V. Leavitt, 15 N. Y. 85; Trust Co. v. Packer, 17 N. Y. 52; Rosa 
V. Butterfleld, .33 N. Y. 665; Stewart v. Bramhall, 74 N. Y. 87; Bank 
V. Wheeler, 60 N. Y. 613; Gamble v. Water Co., 123 X. Y. 108, 25 
N. E. 201; Duncomb v. Eailroad Ce, 84 N. Y. 190. As tiras con- 
strued, the statute has become a rule of property, and to question it 
now would unsettle titles in which enormous investments îiave been 
made. A very large proportion of the bonds secured by corporate 
mortgages are originally negotiated at a discount beyond the légal 
rate of interest; and it is quite too late to urge that the language 
of the statute only opérâtes upon a corporation in personam, and 
not upon the contract it has made. 

The contention, for the appellant, that the mortgages are void, 
because not filed and reflled as required by the provisions of the 
state statute in regard to chattel mortgages, is sufillciently met by 
the proof that they had been duly recorded in the office of the col- 
lector of the port before the appellant acquired his lien, and even 
before the debt originated upon which his lien is founded, State 
statutes are inoperative as to vessel mortgages, which hâve been 
properly recorded pursuant to the laws of congress. Bank v. Smith, 
7 Wall. 646; Aldrich v. Aetna Co., 8 W^all. 491. 

It is insisted, for the appellant, that the tirst of the two mortgages 
was not properly executed, because the board of directors who au- 
thorized the président and treasurer to exécute it had not been duly 
elected, the stockholders' meeting at which their élection took place 
not having been called conformably with the by-laws of the Com- 
pany. The by-law required notice of the time and place of holding 
the élection to be published "not less than twenty days préviens 
thereto, in a newspaper printed in the city of New York." The 
meeting was held May 28, 1889, and the flrst publication of the no- 
tice was May 8, 1889. Whether this notice was suflQcient or not 
we do not care to inquire. The directors who were elected proceeded 
to act as such under color of the élection, had possession of the offlces 
and books of the company and custody of its corporate seal, ad- 
ministered ail its affairs, and their authority was never called in 
question by any of the stockholders. The corporation received the 
avails of the mortgage bonds, used them in paying its debts and 
building the new steamships, and paid the interest on the mort- 
gage for several years, and until it became flnancially unable to do 
so. Persons dealing with a corporation are under no obligation to 
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Investigate and ascertain whether those who are recognîzed and held 
out by it as its directors hâve been duly and regularly ckosen, or 
whether they are duly qualifled in any respect. Directors are but 
the agents of the corporation, and, like the agents of individuala, 
may be invested with an apparent authority, which is équivalent to 
an actual authority, in their dealings with third persons; and if 
those who hâve not been regularly elected, or are inéligible or dis- 
qualifled, are permitted by the body of stockholders to exercise 
ail the functîons of the office, fhey are, as to third persons, who hâve 
acted on the faith of their ostensible authority, the directors of the 
corporation; and the corporation, by a subséquent acquiescence or 
acts of ratification, is estopped from questioning their authority. 
Eailroad Co. v. McPherson, 35 Mo. 13; Despatch Line of Packets 
V. Bellamy Manuf'g Co., 12 N. H. 223 ; Anglo-Calif ornian Bank v. Ma- 
honey Min. Co., 5 Sawy. 255, Fed. Cas. No. 392; Richards v. Me- 
chanics' Institute (Pa. Sup.) 26 Atl. 210; Trustées v. Hills, 6 Cow. 
23; Green v. Cady, 9 Wend. 414; Atlas Nat. Bank v. P. B. Gardner 
Co., 8 Biss. 537, Fed. Cas. No. 635. If it were necessary to décide 
the question, we should not hesitate to aiflrm, in view of the re- 
ceipt of the avails of the mortgages by the corporation, and its pay- 
ment of the interest on the mortgages, that, if the directors had 
never authorized the président and treasurer to exécute the mort- 
gages, the instruments, nevertheless, would be valid and binding se- 
curities, as between the corporation and the mortgagee. 

The appellant contests the validity of the second or supplementary 
mortgage because it was not accompanied by the written consent 
of the stockholders to its exécution, in compliance with the provi- 
sions of chapter 564, Laws 1890, a statute of New York enacted in- 
termediate the exécution of this mortgage and the flrst mortgage. 
The statute reads as follows: 

"In addition to the powers conferred by the gênerai corporation law, every 
stock corporation shall hâve power to borrow money or contract debts, when 
necessary for the transaction of its business, or for the exercise of its cor- 
porate rights, privilèges or franchises, or for any other lawful purpose of ita 
Incorporation; and may issue and dispose of its obligations for any amount 
8o borrowed, and may mortgage its property and franchises to secure the 
payment of such obligations, or of any debt contracted for the purposes herein 
speclfled; and the amount of the obligations issued and outstanding at any 
one time secured by such mortgages, excepting mortgages given as a consid- 
ération for the purchase of real estate, and mortgages authorized by con- 
tracts made prior to the time when this act shall take eSect, shall not exceed 
the amount of its paid-up capital stock, or an amount equal to two-thirds of 
the value of its corporate property at the time of issuing the obligations se- 
cured by such mortgages. In case such two-thirds value shall be more thaa 
the amount of such paid-up capital stock. No snch mortgages excepting pur- 
chase money mortgages shall be Issued without the written consent, duly 
acknowledged, of the stockholders owning at least two-thirds of the stock 
of the corporation, and such consent shall be filed and recorded In the office 
of the clerk or reglster of the county where it has its principal place of busi- 
ness." 

Although this statute is apparently intended primarily for the 
protection of the stockholders of the corporation, in view of the in- 
terprétation placed upon cognate statutes by the highest court of the 
Btate, it must be construed as operating to destroy the validity and 
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lien of mortgages executed without the requisite consent. Vail t. 
Hamilton, 85 N. Y. 453; Bank v. Averell, 96 N. Y. 407. In the lan- 
guage of the latter case: 

"Xo assent of the stockholders haviiig been obtaiued, it was invalid, and 
created no présent lieu upon the property." 

If the statute were intended to apijly to mortgages by a corpora- 
tion, executed pursuant to a valid contract with the mortgagee, made 
prior to the enactment, we are unable to douM that it would impair 
the obligation of the contract, and consequently be inoperative, as 
to such mortgages, because of the constitutional interdiction. 

By the covenant contained in the earlier mortgage, the mortgagee 
was entitled to a fnrtlier mortgage as soon as the new steamships 
should be completed; and a court of equity would hâve compelled 
spécifie performance of the contract, notwithstanding the refusai of 
the directors and the entire body of stockholders of the steamship 
company. The right to that remedy was an inséparable élément of 
the contract, — as much so as though incorporated into it by express 
language. The remedy of a contract "is a part of its obligation, and 
any subséquent law of the state which so affects that remedy as 
substantially to impair and lessen the value of the contract, is for- 
bidden bv the constitution, and is therefore void." Edwards v. 
Kearzey,'9C U. S. 595; Seibert v. Lewis, 122 U. S. 284, 7 Sup. Ct. 
1190; Louisiana v. New Orléans, 102 U. S. 203. To require a party 
who has a plain and easy remedy against a corporation by a suit 
against it in a court of equity to seek ont its various stockholders, 
scattered, perhaps, throughout the différent states of the Union, 
make them parties to the suit, and prosecute it against ail of them, 
until the requisite majority hâve executed consents, pursuant to a 
decree against them for spécifie performance, would impose upon 
him an intolérable burden, and sometimes, possibly, interpose obsta- 
cles which would prove fatal to his success. The statute applies 
to small mortgages as well as large ones, and what would be the 
value of a contract for the delivery of a small mortgage if it had 
to be enforced in such a suit? The constitutional validity of a 
statute is determined, not by its actual conséquences in a particular 
case, but by the nature of the conséquences which it may legitimate- 
ly effect. 

The intention to impair the obligation of préviens contracts is not 
to be unnecessarily imputed to the statute; and the salutary rule of 
construction, by which courts endeavor to give such a meaning to a 
statute as will prevent an interférence with vested rights, can be 
safely applied to the présent case, in view of other provisions of the 
gênerai scheme of législation of which it is a part. Chapters 565 
and 566 of the Laws of 1890 were concurrently enacted, and are 
to be considered together as a revision of the statutes relating to 
corporations. Chapter 566, while repealing sections 3-14 of chapter 
228 of the Laws of 1852, under which the steamship company was 
incorporated, left in force section 2 of that chapter, which was the 
section conferring power upon such corporations to convey, and im- 
pliedly to mortgage, their property. Chapter 566, among other 
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things, repealed that section, but contained a ssiving danse (sectîoii 
161), which declared that the repeal should not affect or impair any 
act done or riglit accruing or acquired under or by virtue of any 
law thereby repealed, but that the same might be asserted aud en- 
foreed as fully and to the same extent as though there had been no 
repeal. 

ïhe agreement to exécute a mortgage, and the right acquired by 
the mortgagee to hâve it executed, were founded upon the power 
delegated to the corporation by the repealed law, and by the sav- 
ing clause were not to be affected or impaired in any way. The 
provision imposing new conditions upon the exécution of corporate 
mortgages must be construed harmoniously with the saving clause, 
and, thus read, is apparently not intended to apply to mortgages 
the right to which had accrued, and which, therefore, in contempla- 
tion of a court of equity, were already executed. 

Thèse views lead to the conclusion tliat tlie mortgages of the At- 
lantic Trust Company are in ail respects valid and etEectual, and en- 
title it to the proceeds in the registry of the court. 

The decree of the district court is therefore affirmed, with costs. 



In re BREEN. 

(Circuit Court, S. D. New York. March 31, 189G.) 

1. Extradition — Evidence— Certification by American Ambassador. 

'.riie certificate of the American ambassador to Great Britain tliat the 
papers containing the évidence in relation to the commission of the crime 
by the person held for extradition "are properly and legally authenticated. 
so as to entitle them to be received in évidence for similar purposes by the 
tribunals of Great Britain," is in proper form, and the documents are to 
bfe received as compétent évidence. 

3. Same— Prockedings bepore Commissioner. 

The old doctrine, that proceedings for the extradition of an alien are 
to be conducted with extrême technicality, haa been abandoned. The 
proceedings before the commlssioner are not to be treated as if it were a 
trial before a petit jury. 

43. Same— Embkzzlement — Evidence. 

Where the extradition papers show that the party charged received 
cheeks for money due a municlpality, and deposited them in bank to the 
crédit of the corporation, but that he aeeounted for only a part thereof, 
this is sufflcient proof of embezzlement to warrant deliverlng hlm up, and 
it Is Immaterlal whether the amount unaccounted for, as testlfied to, was 
greater or less than the amount charged. 

This was an application by David Breen, who is held for extradi- 
tion to Great Britain, for a writ of habeas corpus. 

Joseph L. Keane, for petitioner. 

Chas. Fox, for the British government. 

LACOMBE, Circuit Judge. The certiflcate of the American am- 
bassador that the papers "are properly and legally authenticated, so 
as to entitle them to be received in évidence for similar purposes by 
the tribunals of Great Britain," is in proper form. 
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The only otlier question left is whether, accepting tlie docnments 
as compétent évidence, there was proof before the commissioner 
tending to show that the prisoner had been guilty of the offense of 
embezzlement within the meaning of the treaty. Such proof there 
undoubtedly was. Persons in a position to know testifled that he re- 
ceived checks from a Mr. Begg for money due as market rent to Ihe 
corporation of the city of Dublin; that those checks, indorsed by 
Mm, either with his full name or his initiais, were deposited in bank 
to the crédit of the corporation; that the total deposits so made by 
him, including thèse checks, aggregated some £5,102, but that the 
amount he received for market rent, exclusive of the Begg checks 
was also £5,102, and that for £5,102 only did he account. Whether 
the amount thus unaccounted for, as testified to, was greater or less 
than the amount charged, is immaterial. 

The old doctrine, that proceedings for the extradition of an alien 
are to be conducted with extrême technicality, has long since been 
abandoned. The investigation before the commissioner is not to be 
treated as if it were a trial before a petit jury. 

Writ dismissed, and prisoner remanded. 



IJNITED STATES v. LAMKIN. 

(Circuit Court, E. D. Virginia. April 8, 1890.) 

No. 755. 

1. Vioi-ATioN DP Postât. Laws— Obscène Lbtters— Construction of Statute. 

If an act of congress denounces tlie mailing of letters containing obscène 
language (Rev. St. § 3893, as amended in Supp. Rev. St. p. 621), and does 
not also denounce the mailing of letters written for an obscène purpose, 
tlien an indictment founded on letters containing no obscène language, 
and charging only obscenity of pui-pose, cannot be maintained. 

2. Same. 

There is no fédéral statute providing a punishment for the mailing of 
letters which are free from lewd and indécent language, expressions, or 
words, although they may hâve been written for the purpose of séduction, 
or to obtain meetings for immoral purposes. 

This was an indictment against Zephania G. Lamkin, for violating; 
the statute prohibiting the mailing of obscène letters (Rev. St. § 3893^ 
as amended by Supp. Eev. St. p. 621). The indictment was found in 
the district court, from which it was transferred to this court. The 
case was heard on a motion to quash. 

The foUowing are the letters on which the indictment was founded : 

Letter No. 1. 

Monday, 6:30 p. m. 
Miss Lena: Why did you fail' to meet me as you promisedV See me Tues- 
day at one and a half at corner Twenty-Third and Grâce, and explain to me. 

Your Priend. 
Letter No. 2. 

Miss Lena: Don't get angry with me for writlng to you, but I thlnk you 
hâve treated me badly after you promised to meet me, and falled to do so. 
If you had not wanted to meet me, you could of told me so, and ail would 
of been weU. I hâve been a friend to you, and will still be so, but I want you 
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to see me and explain or write to me: and tell me the reason you did not keep 
your promise to meet me. You will please answer this note. 

Tweuty-ïhird Street Friend. 
To A. Goodfellow, care of T. B. Williams, corner Ïwenty-First and Mar- 
shall streets. 
Mareh 13, 1896. 

If you don't get this in time to answer, come. I will be at place any way. 

Saturday night 
Letter No. 3. 

Miss Lena: I -went at 7:45 to ïwentieth and Marshall, and waited till 8 and 
after. Now, if you Intend to be a friend, you meet me at 4 o'clock Monday, 
at Fourteenth and Broad, for this is the last time I shall ask you. I don't 
want to be fooled again. If you want boys instead of my friendship, that is 
ail right. You come, if you hâve to stay home from work. You shall be 
paid for the week's time. Come sure. ïhis is the last time I will ask you. 

Your Friend. 

Monday, 16th, 4 p. m., Fourteenth and Broad. 

Letter No. 4. 

Tuesday. 
Miss Lena: I said to you in my last note that I vvould not trouble you again, 
but as you did not tliink well euough of me to answer it, I will break my word 
to Write this one, asking you if you wish my Iriendship to cease. If so, an- 
ewer. I will not get mad, for I don't think from tlie way you aet you care 
mueh for it. You oan't say that I hâve not tried to be a friend to you. You 
will please do me a favor to destroy notes. You hâve envelope addressed. 
Answer to A. Goodfellow. 

Corner Ïwenty-First and ilarshail, Care of T. B. Williams. 
Hoping you may do well witli boy friends. You will iiud your error soon; 
mark my words. 

Letter No. 5. 

Tuesday Kve. 
Miss Lena: Why don't you keep your promise, and meet me at ïwenty- 
Third and Franklin to-day, as you proniised? You must meet me Wednesday 
at 4 o'clock. A. Goodfellow. 

Care of T. B. Williams, Twenty-First and Marshall. 

Thèse letters were set out in full in separate eounts of the in- 
dictment. The eounts upon letters 1, 3, and 5, each concluded as 
f ollows : "Meaning by the said letter to convey a proposition from a 
married man to an unmarried woman for a clandestine meeting for 
a grossly immoral purpose, against the peace," etc. The eounts upon 
letters 2 and 4 each concluded as f ollows: "Meaning by the said 
letter to conyey a proposition from a married man to an unmarried 
woman for a clandestine correspondence for a grossly immoral pur- 
pose, against the peaee," etc. 

James Lyons and William Flegenheimer, for the motion. 

The indictment In this case should be quashed upon the followin,<:^grounds: 

(1) The indictment does not allège that the défendant deposited or caused to 
be deposited for mailing or delivery anything declared to be nonmallable matter 
by section 3893, Rev. St. U. S., as amended by the act of congress of February 
26, 1888, or by any law of the United States. 

(2) The indictment does not charge the défendant with any offense. The 
letters are set forth in full in the indictment, and show on their face that there 
Is not one word in them whîch is obscène, lewd, lascivious, or Indécent. The 
policy of the statute under which the indictment is found, and the purpose of 
the said act of congress, were to purge the mails of obscène, lewd, lascivious, 
and indécent matter, but the statute does not apply to cases which are not em- 
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braced In the language employed in the statute, or implied from a falr inter- 
prétation of its context, eren though they may Involve the same mischief wMch 
tlie statute was designed to suppress. U. ÎS. v. Chase, 135 U. S. 255, 10 Sup. 
et 75(i; U. S. V. Sheldon, 2 Wheat. 119; U. S. v. WUtberger, 5 Wheat. T6; 
U. S. V. Morris, 14 Pet. 464; U. S. v. HartweU, 6 Wall. 385; U. S. v. Reese, 
92 U. S. 214. It Is respectfuUy submltted that this case is net within the 
terms of the statute, and that the Indictmen*- must be quashed. 

F. R. Lassiter, Dist. Atty., for the United States. 

This indictment is drawn under the act of February26,1888, whichis amend- 
atory of section 3893, Rev. St U. S. Of the many questions that hâve risen 
out of the subject-matter of this statute since its origin in the act of June 8, 
1872, only one is ralsed in the présent issue, namely, whether the letters on 
■which the indictment was found are obscène, lewd, or lasclvious, or of an in- 
décent character. The last act on the subject (under -which this indictment 
is drawn) seems to hâve set at rest most of the questions formerly raised, but 
the question now presented, being a mixed question ot law and fact, might 
well arise In every appeai to the statute, and is to be determined by the jury, 
under the guidance of the court, which wlll deflne the meanings of the terms 
employed, and explain the intent of the enactment. U. S. v. Harmon, 45 Fed. 
418. 

History of the Law. 

The Mstory of the législation on this subject is traceo in Re Wahll, 42 Fed. 
825. It Is interesting to follow the graduai stages of the law, because at each 
successive amendment the law bas become more gênerai and sweeping in its 
character. "I think no one can follow the législation from 1872 up to Septem- 
ber 26, 1888, without being convinced that congress intended flnally to purge 
the United States mail, and, as far as possible, prev?nt It from becoming a 
vehicle for the transmission of obscène, indécent, and lasclvious messages." 
"It is said that the history of the législation clearly shows that the congress 
determined to exclude from the mails writlngs of an impure and Immoral 
character, and not such as was merely coarse, rough, or vulgar." U. S. v. 
Maies, 51 Fed. 42. 

Définitions. 

The words of the statute hâve been successively defined as foUows: "The 
Word 'obscène' ordinarily means somethlng that is offensive to chastity, some- 
thing that is foui or fllthy, and for that reason is offensive to pure-minded 
persons." U. S. v. Clarlte, 38 Fed. 733. "A standard dictionary says that 
'obscène' means 'offensive to chastity and decency; expressing or presenting 
to the mind or vlew something which dellcacy, pnrity, and decency forbid to 
be expressed.' " U. S. v. Harmon, 45 Fed. 417. "Obscenlty is such indecency 
as is calculated to promote the violation of the law and a gênerai corruption of 
morals, * • • includes what is immodest and indécent, and is calculated 
to excite impure desires, or to corrupt the mind." U. S. v. Maies, 51 Fed. 42. 

Tests of Obscenlty. 

It has been held that the proper test to be applied to the foregoing définitions 
will be found in such considérations as the following: "ïhere is another largo 
class to be found in every communlty— the young and Immature, the ignorant, 
and those who are sensually incllned — who are liable to be influenced to their 
harm by reading Indécent and obscène publications. The statute under which 
this indictment is framed was designed to protect the latter class from harm, 
and It is a wholesome statute. Hence, in Judging of the tendency of the pub- 
lication to déprave or corrupt the mind or to excite lustful or sensual desires 
(which are the tests of obscenity and lewdness), you should consider the effect 
that the publication would hâve on the minds of that class of persons whom 
the statute aims to protect." U. S. v. Clarke, 38 Fed. 734. "The test of obscen- 
lty is this: Where the tendency of the matter charged as obscène is to déprave 
and corrupt those whose mlnds are open to such immoral influences, and into 
whose hands a publication of this sort may fall," and "where it would suggest 
to the minds of the young of either sex, or even to persons of more advanced 
years, thoughts of the most impure and llbidlnous character. • ♦ • Rather 
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is the test, what Is its probable reasonable eilect on the sensé of decency, 
purity, and chastity of soclety extendlng to the family, made up of men and 
■women, young boys and girls,— the family, which is the nursery of mankind, 
the foundatlon rock upon which the state reposes?" U. S. v. Harmon, 45 Fed. 
417. "The test Is whether the tendeucy of the matter is to déprave and cor- 
rupt the morals of those wliose minds are open to such influences, and Into 
whose hands such matter may fall. The writing need net use words whicli 
are themselves obscène, in order to be obscène. Courts hâve regard to the 
idea conveyed by the words used, In the writing, and not simply to the words 
themselves." U. S. v. Maies, 51 Fed. 42. 

Object of the Law. 

As to the intention of congress, compare the graduai growth of the législa- 
tion on this subject and Ex parte Jackson, 96 U. S. 727. Congress may exclude 
what it pleases from the mails. Id. 732. "In excluding various articles from 
the mail, the object of the congress has not been to interfère with the riglits 
of the people, but to refuse facilitles for the distribution of matter deemed lu- 
jurious to the public morals. Ail that congress meant by this act was that 
the mail should not be used to transport corrupting publications or writings, 
and that any one who attempted to use it for that purpose should be punished." 
U. S. V. Maies, 51 Fed. 42. "The purpose of the statute was to prevent tne 
mails from being used to clrculate matter to corrupt the morals of the people." 
Ex parte Doran, 32 Fed. 7G. "And while it may be conceded to the contention 
of counsel that the fédéral government, under its constitutlonal limitations, 
ought not to take upon itself the office of censor morum, nor undertake to 
legislaté in régulation of the private morals of the people, yet congress may, 
as the basis of législation of this character, hâve regard to the common con- 
sensus of the people that a thing is malum In se,— Is hurtful to the public 
morals, — endangering the public welfare, and therefore deny to it as a vehicle 
of dissémination the use of Its post office and post roads devised and main- 
tained by the government at the public expense for the purpose of promoting 
the public welfare and common good." U. S. v. Harmon, 45 Fed. 418. 

Application and Comparison. 

The foregoing définitions and principles hâve been recently in this state ap- 
plied to a state of facts which seem identical with the case at bar. Compare 
the opinion and letters set out in the case of U. S. v. Martin (decided by Paul,. 
District Judge), in 50 Fed. 920. 

HUGHES, District Judge. Tliese letters are not, in terms, obscène. 
Because they are not, they hâve been published in full in the Rich- 
mond daily newspapers, and in other public journals. They contain 
no indécent language, words, or expressions. They contain requests 
that the girl should meet the writer on a public street in the day- 
time; complaints of her failure to meet him in that manner, as 
requested before; and warnings that he would cease to make thèse 
requests any longer, and that he would withdraw his friendship 
from her. They were mailed, and, if there is any law of the United 
States making the mailing of such matter pénal, the accused is liable 
to prosecution in this court for mailing them. But there is no such 
law on the fédéral statute bocks. Although they are free from lewd 
and indécent language, expressions, and words, yet they may hâve 
been written for the purpose of séduction, or to obtain meetings for 
immoral purposes; and the accused, by mailing them, may hâve 
abused the privilège of the mails given to every citizen. This misuse 
of the mails and abuse of the citizen's privilège for the purpose of 
séduction, or for assignations, is a heinous offense against society; 
but I do not see that it is an offense against any statute law of the 
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United States. There probably ought to be such. a law, and it is 
probable that bef ore very long congress will see the propriety of pass- 
Ing one; but as yet it bas not done so, and there is none on the 
statute bocks. 

It is the province of the state to protect the morals of society, and 
to punish ail violations of them. There are state laws vi^hich do 
seek to effect this object, but I do not know of any state law pun- 
ishing the crime of writing letters for the purpose of séduction and 
procuring assignation meetings. If there be, the crime of writing 
and sending such letters is a state offense, punishable by the state 
courts. In order for the sending of such letters to be cognizable by 
the fédéral courts, two things must concur: First, the letters shall 
be mailed; and, second, the offense of mailing letters intended for 
séduction or procuring immoral assignations shall be made pénal 
by some express statute of the United States. I repeat that I know 
of no law of the United States making pénal the mailing of letters 
intended for séduction or for procuring such assignations. If con- 
gress had intended to make such mailing pénal, it could hâve easily 
done so by an act couched in plain, unmistakable words. Congress 
has not done so, and this indictment has been drawn upon a statute 
(section 3893, Eev. St., amended in Supp. Rev. St., at page 621) pro- 
hibiting the mailing of obscène, lewd, lascivious language, pictures, 
words, phrases, letters, and otherwise indécent publications. The 
language of this statute is, so far as applicable to this case: "Every 
obscène, lewd, or lascivious letter of an indécent character." Such 
a letter is declared to be unmailable, and the offense is subjected to 
heavy penalties. Obviously, two things must concur to make up the 
offense: First, the letter must be obscène, lewd, etc.; and it must 
be of an indécent character. Inasmuch as every letter is written, 
and is a composition of words, it necessarily follows that for a let- 
ter to be obnoxious to this statute its language must be obscène, 
lewd, or lascivious, and it must be of indécent character. The stat- 
ute does not déclare that the letter must be written for an indécent 
or obscène purpose, but that the letter itself, in its language, shall 
be of indécent character. The letters set out in the indictment are 
not themselves of indécent character, and, if used for such pur- 
poses as hâve been named, congress has not made such purposes 
criminal. Wlien a law denounces a letter containing obscène lan- 
guage, and does not denounce a letter décent in terms, but written 
for an indécent purpose, an indictment founded only upon the ob 
scène purpose cannot be maintained. 

No laws are more dangerous or more offensive to the public sensé 
of justice than "judge-made" pénal laws. No principle of construc- 
tion, in respect to pénal laws, is more thoroughly settled than that 
they are to be construed by their very language, and the plain in- 
tention with which that language is used. For the courts to inter- 
polate a'purpose of such use not expressed by the law, and not neces- 
sarily implied from its ténor, is for the courts themselves to make 
pénal laws not enacted by the législative power. 

Cases hâve been cited at bar showing that several courts hâve in- 
terpolated into the statute — hâve "read into the law" — from which I 
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have quoted laùguage which makes it virtually read: "Every ob- 
scène, lewd or lascivious letter of an indécent charater mailed [for 
the purpose of séduction or for procuring an immoral assignation] 
shall be punishable by fine and imprisonment." If congress had in- 
tended that the crime should consist of writing and mailing in- 
décent and obscène letters, written with such a purpose, it would 
have so deelared. It did not interpolate such a purpose in the of- 
fense, and no court has a right to do what congress did not do, and 
what congress could readily have done if it had intended to de- 
nounce the use of the mails for the purpose of séduction or procur- 
ing immoral assignations. It is not compétent for the courts to 
create, by interpolation in a pénal statute, a crime of purpose or in- 
tention not expressed in plain words in the statute itself. In the 
case at bar the accused is indicted for mailing a letter free from the 
immoral language inhibited by a statute, written apparently for the 
purpose of séduction or procuring assignations, under a statute 
which prohibits the mailing of obscène language, and does not pro- 
hibit the mailing of letters written for the purpose of séduction or 
appointing assignations. He is sought to be tried for an offense not 
prohibited by law, under a statute denouncing another offense, The 
motion to quask must be granted. 



In re HACKER. 
(District Court, S. D. Califoinia. January 6, 1896.) 

No. 818. 

Habbas Corpus — Defbctivb Indictmbnt. 

Where a prisoner Is lield to answer an indlctment, he wUl not be dis- 
charged on liabeas corpus, for insufflciency of the indictment, unless it 
afflrmatively appears that the facts of the case cannot, under^any possible 
statement of them, eonstitute a crime, and, further, that there are spécial 
cireumstances, requiriug earlier judicial action than can be had, by de- 
murrer or btherwise, through the ordinary course of procédure in defend- 
ing against the indlctment. 

Application for Writ of Habeas Corpus. 

J. W. Kemp, for petitioner. 

The United States Attorney, for the government. 

WELLBOEN, District Judge. Petitioner shows that he is held 
in custody of the United States marshal of this district to answer 
an indictment against him in this court for unlawfully cutting tim- 
ber upon public lands of the United States, contrary to section 4 of 
the act of June 3, 1878, relating to public lands of the United States. 
1 Supp. Kev. St. 168. The indictment, a copy of which is attached 
to and made a part of the pétition, fails to allège an intent upon the 
part of the défendant, the petitioner herein, to export or dispose of 
the timber which he is charged with having eut on the public lands, 
and for this reason he insists that no offense is charged against him, 
and therefore his imprisonment is unlawf ul, and relievable by habeas 
corpus. 
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Assuming that the indictment is defective in the particular stated, 
and this is the most favorable view for applicant, does it follow there- 
from that a writ of habeas corpus should now be awarded to inquire 
into the cause of his détention, in advance of a hearing upon de- 
murrer, or other détermination in the regular course of criminal 
procédure? This question, it seems to me, cannot be otherwise an- 
swered than in the négative. I am aware that there are adjudicated 
cases and expressions in text-books which vyould seem to indicate 
that, where an essential ingrédient of an offense sought to be eliarged 
is omitted from the indictment, the writ of habeas corpus is a proper 
remedy for relief against the imprisonment, even before a trial upon 
the merits or hearing upon demurrer. See In re Corryell, 22 Cal. 
178; also, Church, Hab. Corp. § 245. This view, liowever, is super- 
ficial, and cannot be accepted without material qualifications. What 
thèse qualifications are will appear from careful reading of the above 
cited and other similar authorities. In the California case, for in- 
stance, it will be seen, by an examination of the opinion, that the 
indictment was defective, not merely from omission to state an es- 
sential constituent of the offense, but because the matters charged 
against the défendant were themselves of such a nature that it was 
not possible for any additional allégation to so help the indictment 
as that a crime would be charged; and, perhaps, this suggestion in- 
dicates one of the rules separating those cases of commitments un- 
der defective indictment, where the défendant should be discharged, 
from those cases where he should be remanded. The rule thus in- 
dicated is this: Where the offense sought to be charged in the in- 
dictment is not and cannot be so charged as to constitute an offense, 
the accused may, under certain circumstances, hereinafter noted, be 
discharged on habeas corpus; but where the matters are of such a 
character that the indictment, although defective for lack of a state- 
menf of an essential ingrédient of the offense, may be perfected into 
a sufficient accusation of crime, there the défendant should be held 
to abide the judgment or order of the court on the indictment. That 
this rule, or something kindred thereto, was in the mind of the judge 
who delivered the opinion in the California case, above cited, is 
fairly inf érable from the f ollowing paragraph in his opinion : 

"The counsel for the petitioner eontends that no offense punishable by law 
Is charged in the Indictment, and that, eonsequently, the order of commit- 
ment under which he is held Is illégal and vold. It is objected, on the other 
side, that the présent is not a proper proceeding for the détermination of that 
question, that the commitment emanated from a court of compétent jurlsdic- 
tion, and that its action in the premises Is not subject to review on habeas 
corpus. Considérations of great importance are involved in this objection, 
and, although we are compelled to overnile it, as applied to a case of illégal 
imprisonment, we iind it extremely difficiilt to lay down a rule under which 
abuses may not be practiced, and the business of the courts improperly inter- 
fered with. The vice of the objection is that it assumes that the court had 
jurisdiction, whereas, the fact of jurisdiction is the very fact which the peti- 
tioner disputes, alleging that the offense charged is not one known to the law." 
22 Cal. 181. 

The rule above stated is expressly approved by the suprême court 
of the state of Nevada. Ex parte Kitchen, 18 Tac. 886. The sylla- 
bus of the case is as follows: 
v.73F.no.3— 30 
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"A prisoner in custody nnder a defective indictment should not be dis- 
charged upon habeas corpus, If enough appears from the whole record to sbow 
that he should be detained." 

The opinion is brief, and as follows: 

"The applicant and several other persons were indicted by the grand jury 
«f Eurêka county for the crime of conspiracy. A wrlt of habeas corpus ha s 
beeu applied for, to the end that applicant may be discharged from the cus- 
tody of the sheritc. It is urged that appiieant's imprisonment is illégal, be- 
«ause the Sixth judicial court in and for the county of Eurêka had no .iuris- 
dlction over the person of the défendant or the subject-matter set forth in 
the indictment against him, in that the facts set forth in sald indictment do 
not constitute a public offense, nor does the said indictment charge the said 
défendant with the commission of any crime. We express no opinion as to 
whether or not the indictment is defective in fact. We only say that, if it 
is so, taking the most favorable view for applicant, enough appears to pre- 
vent his discharge, should the writ issue. Church, Hab. Corp. § 240. Writ 
denied." 

To the same effect, but with greater élaboration, is the statement 
in Church, Hab. Corp. § 246: 

"246. Defective Indictment. Where the court renders such a judgment on 
the record as the law demands, and, on taking the whole record together, in 
Investigating a proceeding on habeas corpus, and where a defective indict- 
ment is the point in controversy, is satisfled that enough appears, alihough 
the indictment is clearly defective, and so much so that a demurrer to it 
would be sustained, to retain the accused in custody until another term of 
«ourt, it will not discharge the prisoner. A defect in an indictment for an 
assault with intent to commit murder, consisting in leaving out the naroe of 
the person assaulted, and without any averment that the person's name was 
'to the grand jury unknown,' is not a sufiicient ground upon which to discharge 
an accused party on habeas corpus in vacation; and it is doubtful whethor it 
would be insuiHcient in term time. The next court where the indictment is 
found, after the hearing, can either discharge the party or permit the defective 
indictment to be nol. pros'd, and order another one to be preferred, or the 
first indictment may be amended by consent of the accused." 

The same rule, substantially, though in différent language, has 
been enunciated by the suprême court of Mississippi, in Èmanuel v. 
State, 36 Miss. 627. The second paragraph of the syllabus is as 
follows: 

"A prisoner will not be entitled to a discharge if it appear, upon the retum 
of the writ of habeas corpus, that an indictment has been preferred againsc 
him which has been adjudged sufflcient by the court in which it is pending; 
nor, where there has been no judgment afflrming the vaiidity of the indict- 
ment, will be discharged on account of its insufllciency, unless the évidence 
on which it was found be adduced, and it appear theref rom that he should not 
be held in custody in the matter." 

In the case reported in 22 Cal., above referred to, while the évi- 
dence against the défendant was not adduced, still the statement in 
the indictment showed, beyond question, that, if adduced, the facts 
could not, in any possible aspect of the case, constitute a crime. 

The syllabus of a case decided by the suprême court of Plorida 
states the rule thus: 

"Habeas corpus does not lie to correct any irregularity of procédure where 
there is jurisdietion. This writ is not the proper remedy for relief against 
defective Indietments for acts which are offenses under criminal laws, al- 
though it may be a remedy where an indictment charges as a criminal of- 
fense an act which was not made so by the laws obtaining at the time the act 
was done. It cannot be u,sed as a substltute for a demurrer, a motion to 
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quash, a writ of error, or an appeal, or eertiorari." Ex parte Prince (Fia.) 
9 South. 659. 

The rule deducible from the foregoing authorities, in connection 
with tlie case hereinafter cited, seems to me to be tliis: Wliere a 
prisoner is iield to answer an indictment, he will not be discharged 
on habeas corpus, for insuflficiency of the indictment, unless it affirm- 
atively appears that the facts of the case cannot, under any possible 
statement of them, constitute a crime, and, further, that there are 
spécial circumstances requiring earlier judicial action than can be 
had, by demurrer or otherwise, through the ordinary course of pro- 
cédure in defending against the indictment. ïhe latter branch of 
this rule, namely, that there must be some peculiar occasion of ur- 
gency before a court will, by habeas corpus, arrest or disturb the 
regular course of criminal procédure, has been substantially an- 
nounced by the suprême court of the United States, in a case where 
the prisoner, indicted under a state law alleged by him to be répug- 
nant to the fédéral constitution, petitioned the circuit court of the 
United States for the Eastern district of Virginia for a writ of habeas 
corpus, and that he hâve judgment discharging him from custody. 
The circuit court dismissed the pétition, on the ground that the 
court was without jurisdiction to discharge the prisoner from pros- 
ecution. From this judgment an appeal was taken, and the judg- 
ment of the circuit court affirmed. The suprême court held, in sub- 
stance, that, while the circuit court had power to issue the writ of 
habeas corpus, and to discharge the accused, in advance of his trial, 
if he was restrained of his liberty in violation of the national con- 
stitution, it was a power committed to the court's discrétion (mean- 
ing, of course, légal discrétion), and to be exercised only in those ex- 
ceptional cases where spécial exigencies required immédiate action. 
After declaring the existence of this power, the opinion proceeds as 
follows: 

"It remains, however, to be eonsidered whether the refusai of that court to 
issue the writ and to take the accused from the custody of the state officer 
can be sustained upon any other ground than the one upon which it pro- 
ceeded. If it can be, the judgment will not be reversed becatise an insulH- 
cient reason may hâve been assigned for the dismissal of the pétitions. Va 
doubtedly the writ should be forthwith awarded 'unless it appears from the 
pétition itself that the party is not entitled thereto,' and the case summarily 
heard and determined, 'as law and justice reauire.' Such are the express 
requirements of the statute. If, however, it is apparent, upon the pétition, 
that the writ. if issued, ought not, on principles of law and justice, to result 
in the immédiate discharge of the accused from custody, the court is not 
bound to award it as soon as the application is made. Ex parte Warkins, 3 
Pet. 193, 201; Ex parte Milligan, 4 Wall. 3, 111. What law and justice may 
require in a particular case is often an embarrassing question to the court, or 
to the judicial offlcer before whom the petitioner is brought. It is alleged. in 
the pétitions,— neither one of which, however, is accompanied by a copy of 
the indictment in the state court, nor any statement glving a reason why such 
a copy is not obtained, — that the appellant is held in custody under process 
of a ^tate court in which he stands indicted for an alleged offense against the 
laws of Virginia. It is stated, in one case, that he gave bail, but was subse- 
quently surrendered by his sureties; but it is not alleged, and it does not ap- 
pear, in elther case, that he is unable to give security for his appearance In the 
state court, or that a reasonable bail is denied him, or that his trial will be 
unnecessarily delayed. The question as to the constitutionallty of the law 
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under whieh he is indicted must necessarily arise at his trial under the indict- 
ment, and it is one upon wliich, as we hâve seen, It is compétent for the state 
court to pass. Under such circumstances, does the statute imperatively re- 
quire the circuit court, by writ of habeas corpus, to wrest the petitioner truin 
the custody of the state oflicers in advance of his trial in the state court" 
We are of the opinion that, while the circuit court has tlie power to do so. and 
niay discharge the aceused in advance of his trial, if he is restrained of his 
liberty in violation of the national constitution, it is not bound in every case 
to exercise such a power immediately upon application being made for ihe 
writ. We cannot suppose that congress intended to compel those courts, by 
such means, to draw to themselves, in the tirst instance, the control of ail 
criminal prosecutions commenced in state courts exercising authority withhi 
the same territorial limits, where the aceused clainis that he is held in custody 
in violation of the constitution of the United States. The injunctiou to hear 
the case summarily, and, thereupon, 'to dispose of the party as \a.\v and ,1us- 
tice require,' does not deprive the court of discrétion as to the tinie and modi- 
in which it will exert the powers conferred upon it. That discrétion sliouîil 
be exercised in the light of the relations existing. under our System of govern- 
ment, between the judicial tribunals of the Union and of the states, and in 
récognition of the fact that the public good requires that those relations be 
not disturbed by unnecessary conflict between courts equally bound to giiard 
and protect rights secured by the constitution. When the petitioner is in cus- 
tody, by state authority, for an act doue or omitted to be doue in pursuanee 
of a law of the United States, or of an order, process, or decree of a court, or 
judge thereof, or where, being a subject or citizen of a foreign state, and 
domiciled therein, he is in custody, under like authority, for an act donc or 
omitted under any alleged right, title, authority, privilège, protection, or ex- 
emption claimed under the commission or order or sanction of any toreigu 
state, or under color thereof, the validity and effect whereof dépend upon the 
law of nations, — in such and like cases of urgency, involving the authority and 
opérations of the gênerai govemment, or the obligations of this country to, 
or its relations with, foreign nations, the courts of the United StJttes liave 
frequently interposed by writs of habeas corpus, and discharged prisoners 
who were held in custody under state authority. So, also, when tbey are in 
the custody of a state oflicer, it may be necessary, by use of the writ, to bring 
them into a court of the United States to testify as witnesses. The présent 
cases involve no such considérations. Nor do their circumstances, as de- 
tailed in the pétitions, suggest any reason wliy the state court of original 
jurisdiction may not, without interférence upon the part of the courts of the 
United States, pass upon the question which is raised as to the constitution- 
ality of the statutes under which the appellant Is indicted. The circuit court 
was not at liberty, under the circumstances disclosed, to présume that the 
décision of the state court would be otherwise thau is required by the funda- 
mental law of the land, or that it would disregard the settled priuciples of 
constitutional law announced by this court, upon which is clearly conferred 
the power to décide ultimately and finally ail cases arising under the consti- 
tution and laws of the United States." Ex parte Royall, 117 U. S. 241, 6 
Sup. et. 734. 

The principle of this décision is that, where, under our System of 
government and laws, a speedy and efticacious remedy, in the usual 
and orderly course of criminal procédure, has been provided for the 
discharge of a prisoner held under a bad indictment, the court will 
not interfère with and confuse such procédure, by undertaking to 
grant relief on habeas corpus, in advance of a regular trial or hear- 
ing upon demurrer, unless it be shown afflrmatively that, because of 
spécial circumstances, suitable relief cannot be had through the pro- 
cédure above indicated. The case (In re Greene, 52 Ped. 104) cited 
by petitioner does not antagonize, but, on the contrary, in view of 
the authorities therein cited, is confirmatory of, the above principle. 
There the petitioner was a citizen and résident of Ohio, and, hav- 
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ing been arrested upon a warrant of a United States commissioner, 
was about to be removed to the district of Massachusetts for trial. 
The right and duty, on habeas corpus, in such case, to inquire into 
the sufficiency of the indictment, results from the fa et of the proposed 
removal of the petitioner into a foreign domicile for trial. The court 
says: 

"In sueh cases the judge exercises something more than a mère ministerial 
function, involving no judicial discrétion. The liberty of the citizen, and bis 
gênerai right to be tried in a tribunal or forum of his domicile, imposes upou 
the judge the duty of considering and passing upon those questions. Such 
has been the uniforni practice of the fédéral courts. In re Buell, 3 Dill. 116, 
Fed. Cas. No. 2,102; In re Doig, 4 Fed. 103; U. S. v. Brawner, 7 Fed. 86; U. 
R. V. Rogers, 23 Fed. (SôS; U. S. v. Fowkes, 49 Fed. 50; Horner v. U. S., 143 
U. S. 207, 12 Sup. et. 407." 

The court also cites the case of In re Lancaster, 137 U. S. 393, 
11 Sup. et. 117, and this case supports the principle of the case of 
Ex parte Eoyall, supra. The syllabus of the Lancaster Case is as 
follows: 

"Where persons indicted in the circuit court, and in custody, hâve not In- 
voked the action of the circuit court by a motion to quash the indictment or 
otherwise, the court will deny leave to file hère a pétition for writ of habeas 
corpus, asked upon the ground that the matters charged do not constitute any 
offense under the laws of the United States or cognizable in the circuit court, 
and that for other reasons the indictment cannot be sustained." 

In tlie présent case, it does not appear but that another and a good 
indictment may be found against the défendant, upon the overt acts 
charged in tlie présent indictment; and, further, as was said by the 
suprême court in tlie case of Ex parte Royall, supra, it is not al- 
leged that the petitioner "is unable to give security for his appear- 
ance, * * * or that reasonable bail is denied, or that his trial 
will be unnecessarily delayed." Nor do the circumstances detailed 
in the pétition suggest any reason why this court may not, or will 
not, promptly, in its regular course of procédure, détermine the ques- 
tion of the alleged insutticiency of the indictment. 

I am clearly of opinion, adopting, again, language employed by 
the suprême court in the Royall Case, that "it is apparent, upon the 
pétition, that the writ, if issued, ought not, on principles of law and 
justice, to resuit in the immédiate discharge of the accused from 
custody," and therefore the writ is denied. 



Nl-nV DEPARTURE BELL CO. v. BEVIN BROS. MANUF'G CO. 

(Circuit Court of Appeals, Second Circuit. February 20, 1896.) 

1. Patents — Invention. 

There is no invention in the insertion of an additional gear and pinion 
wheel in a train of such wheels arranged to transmit motion, or in sub- 
stituting a reacting spring at one end of the train of motion for a sirailar 
spring at the other endri 

8. S.iME. ". 

There is no invention in inclosing the operatlve mechanism of a bell in 
an old form of bicycle, double-dish shell, when used for a bicycle bell, 
instead of mounting it on a standard, for a call bell; afflxing it to a door 
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jamb, for a door bell; or ammglng It to engage wlth an openlng wlndow 
sash, for a burglar aJarm. 
8. Bamk— Bicycle Bklls. 

The Rockwell patent, No. 471,982, for a bicycle bell, consisting ot a con*- 
bination of a base plate, wlth a revoluble striker bar, spring-actuated in 
one direction, a lever operatlvely connected therewith, and adapted to 
rotate the striker bar In opposition to the force of the spring, and a gong, 
hdd invalid beeause of anticipation by the English patent, No. 2,425, of 
June 22, 187T, to Alfred Bennett, for Improvements In call bells, door bells, 
etc. 64 Fed. 859, reversed. 

This ia an appeal f rom a final decree of the circuit court for the dis- 
trict of Connecticut on pleadings and proofs, sustaining the validity 
of letters patent No. 471,982, enjoining défendant from infringiuj^- 
the same, and directing the payment by défendant of |175 aa prolits 
and damages by reason of acts of infringement by it committed. 64 
Fed. 859. 

Chas. L. Burdett, for appellant. 

John J. Jennings and Frederick H. Betts, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The bill of complaint charged in- 
fringement of three patents, ail granted to E. D, Rockwell, assigner 
to complainant, as follows: No. 456,062, July 14, 1891; No. 471,- 
982, March 29, 1892; No. 471,983, Mareh 29, 1892; the first two re- 
lating to improvements in bicycle bells; the third intended for and 
adapted to stationary bells used on doors. The circuit court sus- 
tained the validity of ail three patents, but held that défendant had 
not infringed either No. 456,062 or No. 471,983; and from this déci- 
sion complainant bas not appealed. The only questions, therefore, 
coming up for review hère, are as to the validity of No. 471,982, and 
whether defendant's bicycle bell infringes. 

The spécification states that the object of the invention is to — 

"Produce a bicycle bell that Is compact, simple, strong, durable, and reliable, 
and by which a sound resembllng an electric bell, but of Increased purity ot 
tone, may be produced." 

The détails of complainant's device, and its advantages, are fully 
set forth in the brief of his counsel, as follows: 

"It consiste of an alarm bell, capable of construction In any size, and Ught 
or heavy, accordlng to the taste and needs of the user. It Is attractive in ap- 
pearance, and capable of attachment to the handle-bar In such a way that 
only the thumb of the rider is needed to sound the alarm, and the grip of the 
hand upon the bar is not materlally Interfered wlth. Very few parts are 
neeessary for its construction, and thèse are of such a character, and so com- 
bined, as to form a structure very strong, not easily thrown out of order, and 
capable of safely experlenclng any ordinary accident to whlch It Is llkely to 
be subjected. It Is Inexpensive to manufacture. * • • The bell consists of 
a base plate which Is dlsh-shaped, and contains and protects the intermediate 
mechanism, in a compact form, between the base plate and the gong. The 
base plate Is of such form that means can be and are provlded for afflxing the 
bell to the bicycle handle bar. In the form shown & gong is provlded, whlch is 
joined firmly to the base plate by means of a screw. A lever of convenient 
icorm Is pivoted to the base plate, one end being a thumb pièce projecting be- 
yond the circumference of the bell, and the other carries a segmentai g ar. 
This gear engages wlth a piulon upon a gear wheel, which, in turn, meshes 
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-with a plnion upon one side of tbe striker bar, which is loosely pivoted upon a 
:Stud. The striker bar carries loosely-pivoted strikers. A tensile spiing at- 
tached to the lever tends to keep it in one position, and operate tlie striker 
îbar in reverse direction to the direct action of tbe tliumb-pressed lever." 

The gong, so says the spécification, is — ' 

"Preferably provided on one side -with a lug against whicli the strikers im- 
pinge when the striker bar is revolved, producing a dear, musical sound. 
* * * Hand pressure upon the handle [i. e. the thumb pièce] will operate 
the lever, and, through the train of geariug, impart several révolutions to the 
striker bar. When the handle is released the spring vyill retract the lever to 
its flrst position, and cause the striker bar to revolve in the opposite direction." 

The second elaim of the patent, which is the only one which it is 
claimed défendant infringes, is as follows: 

"(2) The eombination, with a base plate, of a revoluble striker bar, spring- 
actuated in one direction, a lever operatively conneeted therewith, and adapted 
to rotate the striker liar in opposition to tbe force of the spriug, and a gong, 
substantially as set forth." 

The spécification states: 

"The form of tbe striker bar is immaterial; a revoluble liead, adapted to 
carry strikers, being the essential eharacteristie." 

The form sliown in the patent is tlie one patented by the same in- 
venter in No. 459,002. Of such a striker bar tlie judge who tried 
the cause in the circuit court says : 

"Varions suggestions are made in support of tbe daim of novelty in tbe 
centrally pivoted swinging arm. Thus, it is said that the arm must extend 
almost across tbe inside of the gong, and be adapted to swing around the en- 
tire diameter. But the Bennett patent [referred to infra] shows the arm 
swinging around the entire diameter of the gong, and it surely would not re- 
quire invention to duplicate said arm by extending it in the same way on tbe 
opposite side." 

And he found patentable novelty in complainant's strilîer-bar pat- 
ent solely because of the forna and arrangement of its strikers. The 
statement above quoted from the spécification precludes reading into 
the second elaim of this patent any peculiar form or arrangement 
of the strikers themselves. 

Conceding that complainant's bicycle bell is compact, simple, 
durable, reliable, convenient, and attractive, it does not necessarily 
follow that it exhibits patentable novelty. Whether it is or is not 
an invention is a question to be determined by a référence to the 
state of the art prier to Rockwell's application, September 17, 1891. 
Of the many bicycle bells introduced in évidence, it will be sufflcient 
to refer to two onlv, — the "Starr Bros, bell, of March, 1890," and 
the "Bevin Bros, bell, of July, 1891." Thèse bells, in the following 
particulars, are practically identical with complainant's. They are 
alarm bells, capable of construction in any size, and light or heavy, 
as desired. They are attractive in appearance, and capable of at- 
tachment to the handle bar in such a way that only the thumb of 
the rider is needed to sound the alarm, the grip of the hand on the 
bar not being interfered with. Each of them bas a base plate which 
is dish-shaped, and contains and protects the intermediate mechan- 
ism, in a compact form, between the base plate and gong. Each 
base plate is of such form that means of attachment can be and are 
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provided for affixing the bell to thé bicycle handle bar, and the gong 
is fastened to the base plate by means of a screw. Eacb apparatus 
is set in motion by pressure upon a thumb pièce projecting beyond 
the circumf erence. The interior mechanism of thèse Starr and Bevin 
bell s is materially différent from that of complainant's, but thèse 
and many other exhibits show that it was old in the art to form a 
bicycle bell of two shells, one being a base plate to hold the mechan- 
ism, the other a cover to protect it and also to act as a gong; to actu- 
ate the operative parts by pressure on a thumb pièce conveniently 
protruded through the slot left between the two shells ; and to aflax 
the whole apparatus to the handle bar. Conceding that the interior 
mechanism used in bicycle bells before Eockwell's device was un- 
satisfactory in one or other respect, it is difflcult to see how there 
could be any invention in putting some other interior mechanism, 
well-known in the bellmaker's art, and, by reason of its compact- 
ness and continuity of sound, well adapted for such use, into the old, 
double-dish shell, aflQxed to the handle bar in the old way, and oper- 
ated by thumb pressure on the old projecting thumb pièce. No proto- 
type of complainant's interior mechanism is shown in the prier art 
of this country. It is found, however, in a British patent, No. 2,425, 
of June 22, 1877, to Alfred Bennett, for "improvements in call bells, 
door bells, and other bells." The spécification states that the— 
"Invention consists of the construction and arrangement of the parts of the 
striking mechanism of call bells, door bells, and other bells, whereby a repeat- 
ing action is obtained in the bell; that is, the bell is struck several times in 
succession when It is operated upon by the hand, or by a lever or other 
actuating mechanism." 

The inyentor flrst describes a call bell having a swiveled or jointed 
revolving hammer set in motion by a push rod : 

"When the push rod is pressed down by the haud or ûnger, the pin or stud 
on it, by working in the helical slot in the hammer tube, gives rotation to the 
hammer tube, and the swiveled or jointed hammer on the said tube is thereby 
made to strike three or more times the lugs or projections on the inside of the 
bell; and, on the push rod making its return or upward motion by the action 
of its spring, the hammer tube is made to rotate in the opposite dire» ion, and 
the hammer la again made to strike several times the lugs or projections on 
the inside of the bell. The repeatlng action of the bell is thus effiected both 
on the advance or descending motion of the push rod, and on its retum or 
ascending motion." 

It is unnecessary to go into the détails of structure of the Bennett 
call bell, except to say that its characteristic feature is a revoluble 
striker arm, with a swiveled head, which, being rotated in one direc- 
tion by direct pressure of the hand, and in the opposite direction by 
a spring, makes several révolutions back and forth when pressure 
is applied, thus producing a continuous alarm. Having described 
his "call bell," Bennett proceeds: 

"Flg. 7 représenta in front élévation, and Fig. 8 In slde élévation, partly in 
section, a door, house, or other like bell, to which repeatlng mechanism, con- 
structed according to my Invention, is applied. a is the bel! supported on the 
pillar, b, in the usual way; c, c, are the lugs or projections on the bell for the 
jointed hammer, d, to strike against. The arm, e, to which the jointed ham- 
mer, g [manlfestly a misprint for d], is conneeted, is ûxed to the short tube 
or coUar, f, capable of rotating freely on the bell pillar, b. This tube or col- 
lar, f, earries a pinion, g, which gears with the teeth of the semicircular wheel 
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or toothed sector, h. By means of the said toothed wheel or seetor, h, gearing 
with the pinion, g, a rotary motion may be given to the tube or eollar, f, and 
to the jointed hammer, d, carried by it. and the said hammer, d, be made to 
strike several times in succession the lugs or projections, c, c, on the inside 
of the bell, a, as described with respect to the call bell. The half toothed 
wheel or sector, h, Is worked by the pulllng of the wlre attached to the arm, 
i, which wlre may elther be acted upon by a bell pull, or by the motion of a 
door. The said arm, i, is jointed to the cranli. k, on the axis of the lialf wheel 
or sector, h. When several bells are arrangea side by side, each bell may be 
provided with a pendulum, 1, connected to the erank, k, for indicating which 
bell has been used. The motions of the several parts of the bell are etïected 
by the coiled sprlng, m, around the bell pillar, b. One end of the coiled spring, 
m, is flxed to the rotating hammer arm, e, and the other end to the adjustable 
coUar, n, fitted on a square or angular part of the pillar, b. When the pinion 
and the eollar, f, g, are rotated by the opération of the half wheel or sector, 
h, the spring, m, is coiled upon the pillar, b; and it is by the uncoiling of the 
spring, when the bell arm, i, has corne to the end of its advance stroke, that 
the return motions of the jointed hammer, d, e, eollar, f, pinion, g, wheel, h, 
and arm, i, are efïected. By changing the position of the eollar, n, with respect 
to the square or angular part of the bell pillar, b, on which it is fixed. the 
coiled spring, m, may be tightened or coiled more or less on the said pillar, 
and any required amount of tension given to it. The required power for work- 
Ing the bell may thus be adjusted with great nicety." 

The drawings referred to are as foUows: 





V 



Of the mechanism of this Bennett patent, it may be observed that 
it is not restricted to call bells, but, in modifled form, is, as the in- 
ventor points ont, applicable for "door bells and other bells * * * 
operated upon by the hand, or by a lever or other actuating mechan- 
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ism." Once published to the world, it became a part of the bellmak- 
er's art. Moreover, the description of tlie de vice and the drawings 
are fuller and more explicit than is frequently tlie case with British 
patents. There is no diffîculty in understanding from the patent 
just what it was that Bennett devised, how it worlced, and what its 
distinguishing characteristics were. The record does not show 
whether any bells made according to his patent came into use in 
England or elsewhere, but a model bas been put in évidence, wliich,. 
except for the pendulum (the use of which the patentée says is op- 
tional), is an exact reproduction of the drawings and description, 
with no modification of a single élément, no readjustment of parts. 
This model may be put in opération by a pull upon the rod, i, but may 
be operated equally well by thiimb pressure applied at the end of 
the crank or lever, to which the pendulum is attachable. When 
pressed by the thumb in one direction, the lever moves the toothed 
sector, h, which transmits motion througli the pinion to the revolu- 
ble striker bar, causing it to make more than one complète révolu- 
tion, the swiveled striker head sounding successive strokes on the 
gong; and when the thumb pressure is released the action of the 
spring drives the revoluble striker bar back for an equal distance, 
the swiveled striker head repeating its strokes. This is identically 
the combination of the second claim of the patent in suit. Eefer- 
ring, moreover, to the description of Eoekwell's bell quoted supra 
from the brief of complainant's counsel, it will be seen that in Ben- 
nett's bell there is a lever of convenient form pivoted to the base 
plate, one end being available for the application of thumb pressure, 
and projecting beyond the circumference of the bell. The other end 
of the lever carries a segmentai gear. One pinioned gear wheel 
which is found in Rockwell is wanting in Bennett; the segmented 
gear at the end of the lever meshing with a pinion upon one side 
of the striker bar, which is loosely pivoted on a stud or pillar. This 
striker bar carries a loosely-pivoted striker. A spring — attached 
to the lever in Eoekwell's, and coiled around the stud in Bennett's — 
tends to keep the lever in one position, and to operate the striker bar 
in reverse direction to the direct action of the thumb-pressed lever. 
The insertion of an additional gear and piition wheel in a train of such 
wheels arranged to transmit motion is certainly not invention ; nor is 
it invention to substitute a reacting spring at one end of the train 
of motion for a similar spring at the other end. With thèse différ- 
ences, the interior mechanism of Bennett is the same as that of 
Rockwell, and the earlier patent discloses ail the éléments of the 
second claim of the later one, viz.: (a) A base plate, (b) a revoluble 
striker bar, (c) spring-actuated in one direction, (d) a lever operative- 
ly connected therewith, (e) and adapted to rotate the striker bar in 
opposition to the force of the spring, (f) and a gong, substantially as 
set forth. Moreover, no particular rearrangement or reorganization 
is required to adapt the Bennett bell for use on a bicycle. Besides 
the projecting criank oh which thumb pressure may be applied, a small 
part of the toothed segmentai wheel projects beyond the periphery 
of the gong; but it is only necessary to enlarge the diameter of the 
gong, and to substitute the well-known dish-shaped base plate, with 
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its fastening appurtenances, in order to obtain a bell operated in the 
same way as complainant's, by means of the same mechanisra, pro- 
tected by a similar shell composed of gong and base plate, and afflxa- 
ble in like manner to the handle bar of a bicycle. We are unable, 
therefore, to flnd any patentable novelty in patent No. 471,982. The 
learned judge who tried the cause in the circuit court reached an 
opposite conclusion, mainly for the reason set forth in the following 
excerpt from his opinion: 

"The great number of patents introduced Into this case, ail issued since the 
Brltish patent, show the amount of inventive skiU which bas been brought to 
bear upon this class of inventions. It the changes necessary to adapt this 
[Beunettl bell to a bicycle bell were sueh as would occur to the ordinary me- 
chanic, skilled in the art, it would seem as though it must bave occurred to 
some one during the fourteen years of the life of said patent. A comparison 
of the bell [of the Rockwell patent] with [others] previouslj manufactured by 
défendant shows how crude and imperfect were the latest devices of the prior 
art, and furnishes additional évidence In support of the claim of patentable 
novelty. * » « xhe mass of évidence offered by défendant shows tliat tlie 
<lesired results hâve been accomplished, after repeated and futile attempts on 
the part of others, by a device which, upon defendant's own showing, is ouly 
iinticipated by the earliest of ail the devices,— the Bennett British patent of 
1877 for a door bell." 

For years prior to 1892 the demand for bicycles and bicycle bells 
■was steadily increasing. To supply that demand, new improvements 
were being continually souglit atter. An alarm bell, which should be 
compact, simple, strong, durable, reliable, attractive, efQcient, and eas- 
ily operated, was a desideratum. One after another, the bellmakers of 
this country produced bicycle bells, diflfering in mechanism, some 
containing clockwork, some escapements and trembler hammers, but 
ail, as the évidence shows, having one or other drawback, — a cir- 
cumstance which continually stimulated mechanics and inventors to 
further effort to supply the want. If, during ail this period, a bell- 
striking mechanism sueh as Bennett's was being turned out of the 
bell manufactories of Connecticut, as the operative part of call bells, 
-door bells, and other bells, a court might find it extremely difHcult 
to understand why it did not occur to any mechanic possessed of 
the ordinary skill of his calling to insert sueh mechanism in the 
double-dish shell of a bicycle, but would yet feel constrained by the 
argument that the reason so common a device was not put to a new 
use was because it required inventive genius to discover its adapta- 
bility thereto. This argument, however, is not applicable to the 
«ase at bar. There is no reason to suppose that Bennett or his bell 
was ever heard of by any bell manufacturer in this country until 
his patent was unearthed by a search for anticipating devices. The 
inability of the mère skilled mechanic to encase the Bennett mech- 
anism in a bicycle bell shell, so as to produce a practicable bicycle 
alarm, is not to be taken for granted merely because it was not 
done, unless there is at least a reasonable probability that sueh me- 
chanic knew of the Bennett mechanism. In this case the probabil- 
ities are ail the other way. If Bennett's mechanism was used in the 
bellmaking industry hère, it may safely be assumed that, in a record 
as carefully prepared as this, there would be some évidence of it. 
And so well adapted is that mechanism to bicycle bells that it is 
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almost inconceiTable that it could hâve been known to bellmakers 
liere during the 14 years in which they were trying to improve such 
bells, and yet was not availed of. jSIo doubt, Kockwell devised the 
striking mechanism set ont in liis patent independently, and with no 
knowledge of what Bennett had done; and, since that mechanism 
was better adapted to meet the requirements of a bicycle bell than 
anything which rival manufacturers had succeeded in producing, 
it may be accepted as the fruit of an inventive conception, but its 
novelty is negatived by the British patent The statutes authorize 
the granting of patents only for such inventions as hâve not been 
patented or described in any printed publication in this or any for- 
eign country before the applicant's embodiment of his own concep- 
tion. It may be a hardship to meritorious inventors, who, at the 
expenditure of much time and thought, hâve hit upon some ingénions 
combination of mechanical devices, which, for aught they linow, is 
entirely novel, to flnd that, in some remote time and place, some 
one else, of whom they never heard, has published to the world, in 
a patent or a printed publication, a full description of the very com- 
bination over which they hâve been puzzling; but in such cases the 
act, none the less, refuses them a patent. The real invention hère 
is the combination of a base plate with a revoluble striker bar, 
spring-actuated in one direction, a lever operatively connected there- 
with, and adapted to rotate the striker bar in opposition to the force 
of the spring, and a gong, — an ingénions mechanism, which, by rea- 
son of its simplicity and durability, its facility of opération, its 
reciprocating action, and the character of the alarm it sounds, is 
peculiarly fitted for a bicycle bell. But this précise mechanism was 
described and published to the world in the Bennett patent, and is 
used in complainant's bell with no other reorganization of operative 
parts than the insertion of an additional gear and pinion wheel, and 
such a shifting of the spring as introduces no new function. In our 
opinion, such unsubstantial changes do not involve invention. Nor 
is it invention to inclose the operative mechanism in an old bicycle, 
double-dish shell, when used for a bicycle bell, instead of mounting 
it upon a standard, for a call bell; afflxing it to a door jamb, for a 
door bell : or arranging it to engage with an opening window sash, 
for a burglar alarm. The decree of the circuit court is reversed, and 
the cause remitted to that court, with instructions to dismiss the 
bill, with costs of both courts. 



RICHARDSON et al. v. AMERICAN PIN CO. 

(Circuit Court, D. Connecticut. Marc-h 20, 1890.) 

No. 804. 

Patents— Interprétation — Inpihngement. 

Where the patentée of a hook for garments claimed and illustrated a 
tongue having its free end forming a loop coincident witli the bend of the 
hook, explainlng that what he meant thereby was such a loop as to engage 
and afCord a seat for the eye, and thus aflford a triple bend to strengthen tbe 
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hook, hcld, that no other construction wouM infringe, unless it performecl 
some one of thèse fnnctions in tlie same way. 

2. Same — Esïoppbl — Statbments in File WKAprEit and Contents. 

Where the patent is not for a broad invention, but merely for a change of 
form, statements and admissions contained in the file-wrapper and its con- 
tents, In respect to amendments nmde upon the citation of références in- 
volving the issue of novelty, constitute an estoppel against the patentée, 
in the interprétation of his claims. Reece Buttonhole Mach. Co. v. Globe 
Buttonhole Mach. Co., 10 C. G. A. 194, Gl Fed. 958. distinguished. 

3. Same— Hook for Garments. 

The De Long patent, No. 411,857, for a hook for garments, construed, lim- 
ited, and hcl4 not infringed. 

This was a bil] in equity by Thomas De Q. Richardson and others 
against the Aœerican Pin Company for aHeged infriugemeiit of let- 
ters patent No. 411,837, issued October 1, 1889, to Frederick E. De 
Long, for a hook for garments. 

liradbury Bedell, Strawbridge & Taylor, and Frederick P. Fish, 
for complainants. 

George E. Terry, Edmund Wetmore, and Benno Loewy, for de- 
fendant. 

TOWNSEND, ])istrict Judge. When Frederick E. De Long, the 
patentée herein, flled his original application for a hoolc for gar- 
ments, he said: 

"ïlie tongue ha s a loop or looped extension, C, which Is coïncident with the 
iieiul, d, of the hook, so that the eye or loop engages with both extension and 
bond; said extension increasing tlie strength of the hook, as is évident." 

.VII cf his claims covered a locking tongue or hump in said hook. 
Cpon citation of références, he amended his claim to cover — 

"A garment hook having an auxiliary hook at the bend of the liook proper, 
forming a reinforce for the hook at said bend, substantially as described." 

The références being insisted on, his attorney wrote, saying, con- 
cerning the Eodgers English Patent, No. 8,068, of 1839 : 

"But it has no auxiliary hook, serving as a reinforce to the main hook. 
Xone of the références * * * hâve this feature." 

Finally, the attorney differentiated his hook from the prior art 
referred to by the patent office, by the following amendraent: 

"Oontlnuous of the tongue, B, is a loop or looped extension, C, which is coïn- 
cident with the bends, d, of the hook; it being noticed that said loop, C, is 
between the side pièces or portion, a, of the hook, A. The tougue or loop, C. 
is coïncident with the bends, d, of the hook proper; it being noticed that the 
hook consists of the sides, a, the eyes, b, the front, c, and the beuds, d, betwceu 
said sides and front, so that the eye which is connected with the hook engages 
with both the looped extension, C, and the bends, d; said extension increasing 
the strength of the hook, as is évident, and also preventing the eye from 
slipping behind the tongue." 

That such looped extension, forming a reinforced seat for the eye 
of the hook, originally described and continiionsly insisted on as the 
only departure from the prior art, was the essential feature of the 
construction, which gave it patentable novelty, is manifest from an 
examination of both applications, the other contents of both flle 
wrappers, and the patent as finally granted. It now apjxîars, accord- 
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îng to the argument of counsel for complainants, that what De Long 
really invented was the means for preventing tlie ancillary hook from 
.sticking into the garment, and the eye from slipping behind said 
tcngue, and which consisted in turning up the point of said tongne. 
But Fig. 2 of the original drawings, and the patent itself, indicate 
that he did not think of or claim a nonabrading hook; and com- 
plainants' expert admits, as to the protection of the eye, that one 
of the figures of said Eodgers patent illustrâtes a construction which 
■"possesses the same advantages, namely, that the eye cannot get on 
the wrong side of the tongue," and that, if one were to bend it up 
so as to get it out of the way of the garment, he would make the 
invention of the patent in suit. The applicant had the right to sé- 
lect as to which of two courses he would pursue in the patent of- 
fice. He could then insist, as his counsel now insist, that his inven- 
tion resided merely in bending up the point of the tongue of the 
prior art, or he could abandon or ignore this feature, and differen- 
tiate his construction from the prîor art by so extending the tongue 
beyond prior constructions as to form an auxiliary, reinforcing 
loop, coïncident with the bend of said hook. He chose the latter 
alternative. Thereby he has strengthened the claim of novelty in 
his patent, but narrowed its scope. 

But it is further contended that the patent oflice was mistaken in 
its view as to the effect of the earlier constructions. It would seem, 
in view of its références, and of the Federhaken, Tyler, Rodgers, and 
other constructions, that the examiner was right, and that Judge 
Coït, in his opinion sustaining the patent in suit, took this view. 
He says: 

"The Rodgers hook has a yielding, résilient, hiimped tongue, and to this 
extent is similar to the De Long structure; but the end of the tongue, in this 
hook, is not cariied around tlie tiend of the liook. Tliei'e are two defeets in 
the Rodgers hook: First, the end of the tongue, when the eye is inserted in 
tlie hook, is pressed down below the plane of the shank of the hook, and, 
comiijg in contact with the fahric, tends to abrade it; and, second, in insert- 
ing the eye in the hook the spring tongue may become bent or displaeed, in 
which case the eye, in attemptlng to unhook it, may pass behind or under 
the end of the tongue, aud so prevent the disengagement of the eye from the 
,hook." Riehardson v. Shepard, 00 Fed. 273. 

In the arguments of counsel for complainants it is said that neither 
the patent nor the file wrapper say how far the tongue must extend 
around the bend of the hook. But when the patentée claims and 
illustrâtes a tongue having its free end forming a loop coïncident 
with the bend of the hook, having explained that what he meant 
thereby was such a loop as to engage and aflord a seat for the eye, 
and thus aflord a triple bend to strengthen the hook, it is évident 
that no other construction will infringe, unless it performs some one 
of thèse f un étions in the same way. 

Counsel further cite from the able and exhaustive opinion of Judge 
Putnam in Eeece Buttonhole Mach. Co. v. Globe Buttonhole Mach. 
Co-, 10 C. C. A. 194, 61 Fed. 958, to support the claim that De Long 
should not be estopped to claim infringement herein by reason of the 
statements in the file wrapper and contents. But that was a case 
anvolving the application of the broad doctrine of équivalents to a 
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pioneer patent, wliere amendments were made, not upon citation of 
anticipations, but upon a theory of the examiner tiiat tlie claims 
niust conform to the opération explained in tlie spécification. Here 
the alleged invention covers a mère cliange of form, and was thus 
amended upon citation of références involving the question of nov- 
elty. The rule applicable in such cases is stated in said opinion by 
Judge Putnam, quoting from Bail & Socket-Fastener Co. v. Bail 
Glove-Fastener Co., 7 G. C. A. 498, 58 Fed. 818, as follows: 

"Tlie rule touching tlie effect of sueli aiiiendmeiits has beeii several times 
laid down by the suprême court in patent causes, althougli it is only a pe- 
culiar application ot the gênerai principles of law relative to the interpréta- 
tion of instniments. In the case at bar the amendments relate to tho very 
plth and marrow of the alleged improvement, toucli dii'ectly the question of 
novelty, and were understandingly and deliberately assented to, so tliat the^ 
rule of interprétation referred to undoubtedly applies." 

Judge Putnam adds that the application of this rule "vvlien the 
invention is in mère matter of form or détail would be more freely 
made than when it is of a broad character." 

The tongue of defendanfs hook is slightly longer than that of 
Rodgers, and the end is sufflciently curved so that it will not abrade 
the cloth. In defendanfs hook, there is not the "tongue having its 
free end forming a loop coïncident with the bend of the hook," as 
claimed; there is practically no "auxiliary hook serving as a rein- 
force to the main hook," certainly none in the sensé in which appli- 
cant described it, "so that the eye * * * engages with both the 
looped extension, C, and the bends, d; said extension increasing the 
strength of the hook, as is évident" ; and the eye is not "seated both 
in the bend, D, and the loop, C." Were it essential to the décision 
herein, it might be further shown, from the state of the prior art, 
that other devices, such as those of Tyler, Jenkins, Federhaken, 
Church, and Mason, approached so closely to the defendanfs con- 
struction that De Long could not hâve protected it by a valid patent. 
Thèse considérations, however, are only here referred to as tending 
to show that the De Long invention was in no sensé of a primary 
character. Oomplainants' expert admits that the only structural 
change necessary in Fig. 26 of the Rodgers patent, in order to bring 
it within the invention of the patent in suit, would be to bend the 
elongated end of the tongue so as to inake it coïncident with the 
bend of the hook, and that if you took the hook of Fig. 2(), "and found 
that the straight end of the tongue stuck into your garment, and 
bent it up so as to get it out of the way, you would make the inven- 
tion of the patent in suit." 

Counsel for complainants further argue that the défendant "has 
what the complainants contributed to the art, and gets it by having 
'a tongue whose free end forms a loop coïncident with the bend of 
the hook' for a certain distance." There are several answers to this 
argument. The bend in the tongue does not form a loop, which is 
defined to be "a fold or doubling of a string, etc., in such a manner 
as to form an eye or a curve through which something may be passed, 
as a hook or another cord." But if, in the sensé of "a curve or bend 
of any kind," it does form a loop, and if such a loop is coïncident with 
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the bend of the hook for a certain distance, — ^which I very much 
doubt,— yet, the patentée is estopped, as already shown, to cover sucîi 
loop, unless the certain distance during which it is coincident either 
covers the whole of the bend, or so much thereof that the loop may 
serve as a seat for the eye, and thus increase the strength of the hook. 
And if this were not so, and th& alleged invention could be construed 
to consist in what the inventer originally ignored, — that is, in merely 
turning up such prolongation of the tongue, — there is, at most, noth- 
ing more than the skill of the mechanic, in view of the prior art. 
In any event, the applicant — ^having presented to him the direct is- 
sue of novelty, in view of the prior art, and having failed to claim 
the upturned end, and having elected to show, describe, claim, and 
insist upon his invention as consisting in a certain kind of loop, 
having certain deflnite functions — is bound by his admission, and is 
not now in a position to claim that his invention consisted in a mère 
lengthening and upturning of the end of the tongue, safBcient to 
prevent abrading the cloth. 

Pinally, the évidence fails to establish that the alleged defects of 
the earlier hooks caused the falling off in the sales thereof, or that 
the alleged advantages of the patented hooks account for their pop- 
ularity. On the contrary, the changes in women's f ashions, and ex- 
tensive advertising, not of the patented improvement, but of the 
hump, appear to hâve contributed largely to its success. Like the 
Orum lock, in Duer v. Lock Ce, 149 U. S. 216, 13 Sup. Ct. 850, it 
was put upon the market just at the time when the public were look- 
ing for a hook of this description, and the eye of the people was 
caught by an alluring trade-mark and seductive signs. Let the bill 
be dismissed. 



BINDER et al. v. ATLANTA OOTTON SEBD OIL MILLS. 
(Circuit Court, N. D. Georgia. March 25, 1896.) 

1. Infringbment op Patents— Phocbss pou Extracting Oils. 

A patent for a process for extracting oil from animal or vegetable sub- 
stances, by exposing them to the direct action of dry superlieated steam, 
for the purpose of liquefying the oil and opening the oil cells in readiness 
for expression, is not infringed by merely subjecting such substances to 
direct action of ordinary steam, in order to moisten them, when toc dry, 
before cooking by external beat in a steam-jaclieted heater. 

2. Samé. 

The Binder patent, No. 434,696, for a process for the extraction of oil 
from animal and vegetable substances, construed, and hdd not infringed. 

This was a bill in equity for the infringement of a patent. 

George Westmoreland, for complainants. 
B. F. & G. A. Abbott, for défendant. 

NEWMAN, District Judge. Charlotte F. Binder, as administra- 
trix of the estate of Charles F. Binder, and H. N. Low and H. 0. 
Johnson, as assignées, bring this their bill in equity against the At- 
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lanta Gotton Seed Oil Mills, charging it with the infringement of a 
patent obtained by said Charles P. Binder (application for which was 
flled November 13, 1886, and the patent itself granted August 19, 
1890, No. 434,696) upon a process for the extraction of oil from 
animal or vegetable substances, by the direct application of steam to 
the material used. Ck)mplainant8 claim, in their bill, that the 
défendant company has used, for many years, in its oil mill, near 
Atlanta, the process for which the above patent was issued. 

In the spécifications attached to the letters patent the patentée 
describes his invention in this way: 

"My improvement consists In applying the dry or superheated steam directly 
to the material from which the oil is to be extracted, for a sufflcient length of 
time only to open the oil cells, when the material is taken to any approved 
press, and the oil extracted by pressure. In continuing the application of 
steam to the material for a sufflcient length of time to open the oil cells, the 
material is sufflciently heated to liquefy the oil or grease. 

"The most approved practice has heretofore been, in preparing animal fat 
or oleaginous seeds for the extraction of oil by pressure, to heat them by any 
means, — generally in a steam-jacketed vessel,— to liquefy the oil or grease. thus 
rendering its expression more easy by reason of its greater fluidlty. This Sys- 
tem, however, of heating the substance from which the oil or grease is to be 
extracted by dry beat, has but the one advantage of rendering the oil or grease 
more fluid, while it has the disadvantage of closing the oil cells. It has also 
been customary to stibject animal fat to the direct action of steam in a digester, 
until the water of condensation shaU hâve dlgested the material, and floated 
the oil on the top, whence it may be drawn off by corks as it accumulâtes. 
The latter process, however, besides separating the oil or grease from other 
substances contained in the digester, dissolves the gélatine matter, which is 
consequently drawn ofC with the water, and with It any nitrogenous matter 
that it may contain, leaving, as refuse, if this process is continued, only cal- 
cium-phosphate. 

"It is the purpose of my invention to liquefy the oil in the cells, and open 
them, by reason of which the oil or grease will be more easily expressed, and 
at the same time minimlze the amount of the water of condensation. I ac- 
complish this resuit in varlous ways, several of which I illusti-ate in the ae- 
companying drawlngs. It may, however, be accomplished in other ways, the 
discovery being the introduction of dry steam, and its escape before condensa- 
tion, heating and expanding the cellular tlssue, and providing for the more 
ready extraction of the oil by pressure. An excess of moisture Is also driven 
out of the material by the use of very dry or superheated steam, or by the ap- 
plication of extemal heat, by either a steam jacket around the vessel in which 
the material is treated, or Ijy other means; but it is not necessary to apply 
extemal heat in any case if the steam Is of sufQciently high température." 

The spécifications wind up with the claim of the patentée stated 
as follows: 

"(1) The herein-described process for the extraction of oil, consisting in sub- 
jecting the material from which the oil Is to be extracted to direct contact with 
superheated or dry steam of such a high température that only sufflcient 
moisture is applied to the material to take the place of the oil in the cells, and 
then expressing the oil, substantially as set forth. 

"(2) The herein-described process for the extraction of oil, consisting in sub- 
jecting the material from which the oil is to be extracted to direct contact 
with superheated or dry steam, and thereby openlng the oil cells, and pre- 
paring the material for the extraction of the oil, wlthout molsteuing it, and 
then expresslng the oil by mechanical force, substantially as set forth. 

"(3) In the extraction of oil, the improvement which consists in subjecting 
oleaginous material to the direct action of steam, and thereby opening the oil 
cells, wlthout molstening the material treated, and then expressing the oU, as 
8et forth." 

v.73F.no.3— 31 
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It is tMe process, then, set out in thèse spécifications and in the 
claim, to which complainants hâve the exclusive right, aûd to which 
their bill applies. 

The défendant company sets up in its answer that it does net now, 
and never has, used the process embraced in Binder's patent. It ad- 
mits,however, that it uses steaUi, applied directly to the méats, but not 
for the purpose of opening the oil cells by reason of the action of the 
steam. The steam used, it clainis, is a lower grade of steam than 
that of the process claimed by Bin'der, and used for the purpose of 
supplying moisture when the méats are too dry. The cooking pro- 
cess is, as the answer asserts, carried on by the admission of steam 
into the jacket surrounding the heater in which the méats are con- 
tained. 

The complainants claim that the steam used by the défendant com- 
pany is the same kind of steam claimed in Binder's process, and that 
it is used for the same purpose, namely, the injection of steam upon 
the méats to prépare them for the extraction of oil. Much évidence 
has been introduced upon the issue thus raised. The évidence upon 
that subject is conflicting, but there seems, really, to be a prépondér- 
ance in f avor of the défendant company. Certainly, there is no pré- 
pondérance in favor of complainants. It appears, f rom the évidence, 
that steam had been used for some years bef ore Binder obtained his 
patent, in the oil mills of the South, for the purpose of moistening 
the material for the extraction of oil. 

The strength of the case for the complainants, and on which I un- 
derstand them mainly to rely, is the f act that the défendant company 
commenced the use of steam shortly after a conversation between 
Dr. Binder, Harrington, the then superin tendent of the defendant's 
oil mill, and Mr. Thornton, who was président, at that time, of the 
défendant company, on that subject; and it is contended — and, in- 
deed, there is évidence to this effect — that the préparations then made 
for the use of steam for the purpose described were in pursuance of 
information received in that conversation from Dr. Binder. The 
f urther f act relied on is the effort which Thornton made about that 
time to obtain a patent for the direct application of steam, in con- 
nection wïth the préparation of cotton-seed méats for the extraction 
of oil, and which was prevented by an interférence flled by Dr. Bin- 
der, resulting iii the refusai of the patent office to issue a patent to 
Thornton, and the grant of letters patent to Dr. Binder. 

Whatever may be said as to the contention that Thornton was 
endeavoring to obtain, for himself ôr for his company, the benefit' 
of Dr. Binder's inventive genius, it dpes not affect the distinct issue 
presented to the court in this case. It may be remarked that the 
speciiications and claims filed by Mr.i Thornton are not in évidence, 
and we are lef t. without information as tù what his claim really was. 
But whether the process w:hich Thornton claimed to hâve discovered 
was the use simply of wet or ordinary steam, or the use of dry or 
superheated steam, would be immaterial, except in so far as it throws 
light on the issue hère, and that is: Dœs the use of steam of the 
kind, in the manner and for the purpose used by the défendant com- 
pany, infringe the process for which Binder obtained his patent? 
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The Binder patent is for a process which applies the dry or super- 
heated steaim directly to the méats, the effect of which, it is claimed, 
wlll be to liquefy the oil or grease contained in the méats, and, if 
the steam is of sufiQciently high température, to obviate the ne- 
cessity for the application of external heat The claim clearly is to 
render minecessary to a very great extent — and, if the steam be of 
suiïiciently high température, to render unnecessary entirely — any 
other heat than that contained in the steam itself. The issue pre- 
sented, then, is this: Has the défendant invaded the rights of com- 
plainants to the process thus described? Now, the method which 
the défendant Company is using for the extraction of oil from cotton- 
seed méats is to place the méats in a "heater," incased in an outer 
covering called a "jacket," and steam is injected into this jacket, in 
order that it may circulate ail around the heater, for the purpose 
of cooking the méats, to prépare them for the expression of oil. Fre- 
quently, during dry seasons, or from other causes, the méats were 
too dry for this external heat alone to accomplish the purpose, and 
it was therefore necessary to apply a moistening agent in some way, 
In order to procure a better flow of oil, and to supply this moisture 
they injected ordinary or boiler steam on the méats. Now, it may 
be true that Thomton, who was then président of the défendant Com- 
pany, got his idea of the use of steam, to be applied directly to the 
méats, either from Dr. Binder, or from Binder through Harring- 
ton ; but, however this may be, the method adopted was used by other 
mills long before Binder obtained his patent, and, even if this were 
not true, it is a method which is not claimed or covered by the 
Binder patent. 

The view I take of this case, then, is this : Mr. Thomton, the président 
of the défendant company, probably availed himself of Dr. Binder's 
suggestion as to the use of steam to be applied directly to the cot- 
ton seed in the course of préparation for the extraction of oil. He 
did not, however, do more than use ordinary steam from his boiler. 
If Dr. Binder suggested to him the use of dry or superheated steam, 
he did not avail himself of the suggestion. Subsequently, when Dr. 
Binder made his application for a patent, he only made claim to 
the use of dry or superheated steam, the advantages of which, as he 
claims them to hâve existed, hâve already been set forth. So that 
the extent to which it can be said Thornton adopted his suggestion 
was not an infringement of the improvement for which Binder sub- 
sequently obtained a patent. 1 hâve gone through the évidence 
carefully, and hâve taken some time to consider this matter, and the 
above seems to me to be the necessary conclusion, taking ail the 
évidence together. I cannot, therefore, hold that the précise and 
spécifie improvement for which Dr. Binder's patent was issued has, 
nnder the évidence hère, been infringed by anything the défendant 
has donc A decree may be taken dismissing the bilL 



484 73 FEDERAL REPORTER. 

ENGLE SANITARY & CREMATION 00. v. CITY OF BLWOOD. 

(Circuit Court, D. Indiana. April 8, 1896.) 

No. 9,128. 

1. PaTBNTS—InPRINGBMENT — MBCHANICAIi Eqt'IVAtBNT. 

It is an essential ruie, governing the application of tlie doctrine of équiv- 
alents, that not only must there be an Identity of function between the 
two things, but tbat function must be performeû in substantiaUy the saine 
way. 

2. SaMK— OVENS FOR BURNING OFFENSIVE MaTTBH. 

In fumaces for buming wet and offensive matter, an open-worlj grate, 
upon vyhich the matter is dumped, and through which the liqulds per- 
colate, leaving only the solid matter to be consumed by fire, is not the me- 
chanical équivalent of an oven which recelves and holds both liquid and 
solid matter, until the one is evaporated and the other consumed. 

3. Same. 

The Engle patent, No. 372,305. hdd not infringed as to claims 1, 2, and 3. 

This was a suit in equity by the Engle Sanitary & Crémation Com- 
pany against the city of Elwood, for alleged infringement of a pat- 
ent. 

OhamberS; Pickens & Moores (Albert H. Walker, on the brief), for 
complainant. 

C. A. Snow & Co., Andrew Wilson, and Morgan & Morgan, for de- 
fendant, i 

BAKER, District Judge. This is a suit in equity for the alleged 
infringement of claims 1, 2, and 3 of letters patent of the United 
States No. 372,305, granted, on the invention of Andrew Engle, to 
Andrew Engle, James Callanan, and James C. Savery, on November 
1, 1887, for improvements in furnaces for burning wet and offensive 
substances. The complainant deraigns title to the invention by 
mesne assignments from the original patentées. The bill of com- 
plaint is in the usual form in such cases. The answer admits that 
the défendant is a municipal corporation, existing in due form of 
law in the state of Indiana, but dénies every other averment of the 
bill. The sole ground of défense interposed on the hearing was 
that the fumace used by the défendant does not infringe either of 
the claims of the letters patent of the complainant which are al- 
leged to be infringed. In view of this contention, it is unnecessary, 
to détermine the validity or patentability of the invention embraced 
in such claims. 

The claims alleged to be infringed are as f ollows : 

"(1) The combination of the oven, 2, provided with an opening in the front, 
and a valve in the rear thereof, v?ith the flreplace, 4, provided wIth an outlet 
under the oven and with the valve, 5, closing that outlet, ail arranged and 
operating together, substantiaUy as described. 

"(2) The combination of tie oven, 2, provided with an opening in front, the 
flreplace, 40, in the rear of the oven, and connected therewith, and provided 
with a valve rearward thereof, and the flreplace, 4, provided with au outlet 
under the oven, and with the valve, 5, closing that outlet, ail arrangea and 
operating together, substantiaUy as described. 

"(3) The combination of the oven, 2, provided with an opening at the front 
and a valve in the rear thereof, the flreplace, 4, provided with an outlet under 
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the oven, and with the valve, 5, closing that outlet, antl the fireplace, 10, 
plaeed In tlie rear of the valve, 5, and above its level, ail substautially as de- 
scrlbed." 

Each of thèse claims involve what is known as a coiiibination ; 
and it is a ruie of universal application, in the construction of such 
claims, that the omission in the alleged infringing device of one élé- 
ment of the combination embodied in any claim of the patent will 
repel the charge of infringement based on that claim. "A combina- 
tion is an entirety. If one of its éléments is omitted, the entire 
claim disappears. Every part of the combination claimed is conclu- 
sively presumed to be material to the combination, and no évidence 
to the contrary is admissible in any case of alleged infringement. 
The patentée makes ail parts of the combination material when he 
claims them in combination and not separately." Walk. Pat. § 349. 
"A claim for a combination covers the exact combination claimed, 
and nothing more. It does not protect the éléments of the combina- 
tion, nor their mode of miion, nor their coopérative law, separately 
considered. It does not embrace any other union of the same élé- 
ments, with each other, or with additional éléments, nor a combina- 
tion of a portion of thèse éléments among themselves. Where it omits 
certain éléments, it excludes them from the combination, though they 
are in fact essential to it as an operatîve means ; and where it treats 
certain éléments as necessary, they cannot afterwards bedeclared by 
the inventor to be unnecessary, although the real invention was com- 
plète without them." Rob. Pat. § 527; Van ce v. Campbell, 1 Black, 
427; Keystone Bridge Co. v. Phoenix Iron Co., 95 TJ. S. 274; Schu- 
macher V. Cornell, 06 U. S. 549; Fay v. Cordesman, 109 U. S. 408, ii 
Sup. et. 236; Sargent v. Lock Co., 114 U. S. 63, 5 Sup. Ct. 1021; 
Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493; Manufacturing 
Co. V. Sargent, 117 U. S. 373. 6 Sup. Ct. 931; McClain v. Ortmayer, 
141 U. S. 419, 12 Sup. Ct. 70; Kichards v. Elevator Co., 159 U. S. 
477, 16 Sup. Ct. 53. 

The éléments of the first claim are — First, the oven, 2, with an 
opening under the oven, and a valve in the rear; and, secondly, a 
fireplace, 4, provided with an outlet under the oven, and a valve, 5, 
closing the outlet. The defendant's furnace lias neither the valves 
nor the oven which constitute éléments in the complainant's furnace, 
as described in this daim. Counsel, in his brief, makes no mention 
of the valves which are made material éléments of the subcombina- 
tion of this claim, nor does he attempt to account for their absence 
in the defendant's furnace. He endeavors to show infringement of 
this claim by attempting to prove that the open-work grate in the 
defendant's furnace is an équivalent of the oven, 2, in the complain- 
ant's patent; and that certain natural gas burners employed in the 
defendant's furnace are the mechanical équivalents of the fireplace, 
4, of complainant's patent. If this contention were conceded, it 
would not avail the complainant, because the valves which are made 
material éléments of the first claim are not found in the defendant's 
furnace. But the claim of counsel is unfounded. The open-work 
grate of the defendant's furnace is not a mechanical équivalent of 
the oven, 2, found in complainant's structure. "One thing, to be the 
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équivalent of ftnother, mûst perform the same function as that 
other; and, while it can be Stich an équivalent if it does more than 
that other, it cannot be such équivalent if it does less." Walk. Pat. 
§ 352. And it is an essential rule, governing the application of tbe 
doctrine of équivalents, tha,t net only must there be an identity of 
function between the t-v^ô' tW'ligs claimed to be équivalents, but that 
furiction must be performed in substantially the same way by an al- 
leged équivalent, as by the thing of which it is alleged to be an 
équivalent, in order to cônstitute it such. Walk. Pat. § 353; Ma- 
chine Co. V. Murphy, 97 U. S. 120; Eoller Mill Patent, 156 U. S. 
261, 15 Sup. et, 333; Seeley V. Electric Co., 44 Fed. 420. 

The oven, 2, in the Eiigle patent, simply serves to retain the wet 
and offensive substances which are to be burned, and, being made 
of solid brick work, there can be no séparation of the liquid matter 
from the solid prior td décomposition. The liquid matter in the 
oven must first be evaporated into steam, and partially volatilized 
iiito gases, before any combustion of the solid matter can take place. 
This involves the maintenance of a great heat, involving a consid- 
érable consumption of fuel ; and the process, in the nature of things, 
must be slow. In the défendant'» f urnace, the wet and offensive 
substances are dumped directly on a grated surface, and, as soon as 
they are thus placed, the liquid matter is separated from the solid, 
inasmuch as the fluids percolate tlirough the grate into a chamber 
below, while the solid matter remains upon the grate, ready for im- 
médiate consumption by ûre. In this way the solid matter is more 
speedily consumed, and with less expenditure of fuel than occurs in 
the complainant's f urnace. The complainant's oven, 2, serves only 
the one function of receiving and holding both the liquid and solid 
matter deposited therein, and there subjecting them to consumption 
by fire. The defendant's open-work grate performs the additional 
function of separating the liquid from the solid matter, thus permit- 
ting each at once to be separately acted upon by tire. It is tlierefore 
apparent that the defendant's open-work grate does not perform the 
same function as the oven, 2, in complainant's furnace, and in sub- 
stantially the same way, which is of the essence of equivalency. 

The foregoing considérations apply with equal force to the second 
and third daims of the complainant's patent, and show that the de- 
fendant lias not infringed either of them. It follows that a separate 
considération of the alleged infringement of thèse claims is unneces- 
sary. The complainant bas failed to establish the alleged infringe- 
ment complained of, and its bill must be dismissed, for want of 
equity, at its cost, and it is so ordered. 



WHITELY y. FADNER et al. 

(Circuit Court, N. D. Illinois. December 16, 1895.) 

1, Patents— Ikfhingement—Impkovements—Coi.okable Variations. 

Infringement is uot avolded merely because the alleged infringlng 
device is better, more useful, and more acceptable to the public, nor 
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because, by some colorable variation or expédient, it merely impairs or 
narrows the function and usefuluess ot the patented device. 

S. SaME— EXERCISINO Ari'AKATDS. 

Patent No. 418,257, for Improvement:: in elastie cord exercising ap- 
pavatùs, foustnied, and held valld and infringea. 

Tliis was a suit in equity hy Alexander A. Whitely agaiust Fred- 
erick J. Fadner, R. S. Hopkins, and J. C. Billingslea, for alleged in- 
fringement of a patent. 

Francis W. Parker and Edward D. Cooke, for complainant. 
Frank B. ïhomason and Dyrenforth & Dyrenforth, for défendants. 

SHOWALTER, Circuit Judge. Tliis is a bill to enjoin an alleged 
infringement of the tirst daim of letters patent No. 4:18,2o7, dated 
December 31, 1889, for an invention relating "to elastie cord exer- 
cising apparatus." Said claim is in the following words: 

"As an exercising apparatus, a cord, elastie tliroughout its entire length, 
having puUeys thereon, over which tlie elastie cord travels, and hooks to wliich 
said pulleys are adapted to be secured." 

It is said that this is an aggregation, not a patentable corabina- 
tion. Apart frora the exceptional convenience of this apparatus as 
an exerciser, its adaptation to the strength of whatever person niay 
happen to use it, and its adjustment to muscular movement in in- 
definite variety, the spécial function or resuit seems to be résistance 
to muscular contraction, which is approximately uniform while such 
movement continues, but graduai, — that is to say, without jerk or 
wrench, at the inception of such movement. By means of the pul- 
leys the cord is given the requisite length, while the friction over 
the pulleys is also involved, to some extent, in the resuit named. 
I cannot say that said resuit is not the joint product of the combina- 
tion, and in that sensé new. As contrasted with apparatus where- 
in weights are lifted by nonelastic cords running over pulleys, that 
in suit does not oppose — at least, so as to cause any wrencli, Jerk, 
or undesirable effect — the initial muscular movement, and it adapts 
itself, during the continuance of such movement, to the strength of 
the person using it. This, I take it, may be deemed a distinction 
of function, — a différence in kind, rather than in degree. As con- 
trasted with apparatus wherein the means of résistance is a spring, 
or short elastie substitute therefor, to which liandles may be di- 
rectly attached, or nonelastic cords, running over pulleys, that in suit 
op2)oses the movement or muscular contraction with a résistance 
which is approximately uniform. The spécial function of the spring, 
or elastie substitute therefor, as used prior to this patent, was rap- 
idly increasing résistance as the muscles contracted, and while the 
movement caused by such contraction progressed. I tliink this dif- 
férence may also be considered one of function, rather than of de- 
gree. The subséquent patent to Pickles, and the refusai of the 
patent office to grant a patent to thèse défendants, seem in line 
with the distinctions hère made. 

The évidence shows acceptance and use of complainant's appa- 
ratus by the public to a degree which is noteworthy as indicating 
a new and useful instrumentality, — a new resuit, through means not 
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obvions, ôr merely suggested by structures of tlie same gênerai class 
preTiouslj in use. I am not able to say that the prima facie yalidity 
of this patent is overcome by the sbowing of this record, nor is the 
évidence as to anticipation by Graves clear and satisfactory. What 
he did was seemingly expérimental. The distinctive ideas of this 
patent were apparently not présent in his mind, or suggested by 
vv^hatever it was he made. By driving a pin, through the middle of 
the cord, into the lower or central pulley of complainant's exorciser, 
so as to stop the play over that pulley, we hâve, substantially, the 
exorciser of défendants. If two pulleys, widely separated, be sub- 
stîtuted for the one lower central pulley in complainant's apparatus, 
and the cord be pinned to each of thèse, we would again hâve sub- 
stantially the apparatus made by défendants. In either case, défend- 
ants' apparatus would be "a cord, elastic throughout its entire 
length, having pulleys thereon," — namely, the two upper pulleys, — 
"over which the elastic cord travels." The function of complain- 
ant's apparatus, in large part, is not dépendent on the play over the 
lower pulley, the cord at that point remaining stationary. In other 
words, the function, utility, or resuit of défendants' apparatus is 
contained in that of complainant. It makes no différence that de- 
fendants hâve chosen to eut the cord at the lower pulley and there 
secured the two ends. They might as well hâve pinned it to the 
pulley without cutting it. 

An infringement is not avoided because the infringing device is 
better, more useful, and more acceptable to the public than that 
of the patent infringed; nor, on the other hand, because the infrin- 
ging device, by some colorable variation or expédient, merely im- 
pairs or narrows the function and usefulness of the device infringed. 

The injunction may issue, as prayed. 



CALDWBLL et al. v. POWELL. 

(Circuit Court of Appeals, ïhlrd Circuit. Aprll 10, 1896.) 

No. 12. 

1. Design Patents — Infringbment Sdits— Dkmubkbr for Want op Invention 
— Collège Bauge. 

The conception of a design for a collège badge, of gold or other métal 
and enamel, triangular in shape, like a guidon, having on its face a com- 
bination of red and blue colors, in two horizontal stripes, and beariug the 
letters "U. P." embossed thereon, is not so manifestly wantlng in in- 
vention as to warrant the court in holding a patent therefor void, upon 
demurrer to the bill. 71 Fed. 970, reversed. 

3. Samb. 

The Van Roden patent, No. 20,748, for a design for a collège badge, 
held not void, on its face, for want of patentable invention. 71 If éd. 970, 
reversed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a bill by James E. Caldwell and others, against Charles S. 
Powell, for infringement of letters patent No. 20,748, for a design for 
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a collège badge or pin. The circuit court sustained a demurrer to 
the bill for want of patentable invention, appearing on the face of 
said patent, and dismissed the suit 71 Fed. 970. Complainants ap- 
peal. 

J. P. Creasdale and Lewin W. Barringer, for appellants. 
George J. Harding (George Harding, on the brief), for appellee. 

Before AOHESON, Circuit Judge, and WALES and GREEN, Dis- 
trict Judges. 

GREEN, District Judge. This bill was filed to restrain the de- 
fendant from infringing a patented design. The design itself is for 
a badge or pin, and is of gold (or other métal) and enamel, triangular 
in shape, like a guidon, having upon the face a combination of red 
and blue colors, in two horizontal stripes or bars, and bearing the 
letters "XJ. P." embossed thereon. This badge or pin was intended 
mainly for the students in attendance at the University of Pennsyl- 
vania, and the colors on the badge are the well-known colors of that 
university. There is no question made as to the infringement of 
tlie design by the défendant. It is admitted. 

The bill of complaint is in the usual form of such bills, and con- 
tains, inter alia, the allégation that one Van Roden "was tlie original 
and ïirst inventer of the badge in question, which was not known or 
used by others in this country, and not patented or described in any 
printed publication, in this or in any foreign country, prior to the in- 
vention thereof by said Van Roden, ând not in public use or sale in 
the United States for more than two years prior to the application 
for said patent, which application was filed in the United States pat- 
ent office on the llth day of April, 1891; the said Van Roden fully 
and in ail respects complying with ail the réquisitions of the law in 
that behalf." The bill further stated that the said Van Roden, on 
the 7th day of April, 1891, by a certain instrument in writing, "did 
sell and assign to the firm of James E. Caldwell & Co. the entire 
riglit, title, and interest in and to the said invention and design for 
badge, and did thereby authorize and request the commissioner of 
patents to issue the said letters patent to the flrm of James E. Cald- 
well & Co., which said instrument was recorded in the patent ofSce 
on the llth day of April, 1891; and the said James E. Caldwell & 
Co., the complainants, did, in accordance therewith, obtain letters 
patent for said design for badge, issued in due form of law to them, 
bearing date the 19th day of May, 1891, and numbered 20,748, 
whereby was granted and secured, according to law, to your orators, 
their heirs and assigns, for a term of 14 years from the said date, 
the full and exclusive right to make, use, and vend, throughout the 
United States and the territories thereof, the invention therein speci- 
fied and claimed, as in and by said letters patent, or certified copy 
thereof, hère in court to be produced, will more fully appear." The 
bill contained the further allégation that "the invention or design for 
badge described and claimed in said letters patent is of great value 
and importance; that badges or pins constructed in accordance 
therewith bave been made andsold in large numbers since the grant 
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of the patent; that the rights of tke complainants hâve been gener- 
ally acquiesced in and acknowledged by the public; and that, but 
for the doings of this défendant, and others acling in collusion witli 
him, they would be in the exclusive enjoyment of the rights and 
privilèges granted by and under the said lettera patent." The bill 
then avers that the complainants hâve placed upon every badge or 
pin by them made, of this design, the word ''Patented," and the date 
of the granting of the letters patent, and charges the défendant with 
"the making, using, and vending of pins and badges embracing the 
invention or design for badge, or a material part thereof, patented 
as aforesaid, and thereby the said défendant bas infringed, and still 
does infringe, upon the exclusive rights and privilèges intended to 
be secured to the said complainants by their said letters patent." 
The bill concludes with the usual prayer for injunction and other 
relief. To this bill the défendant has interposed a gênerai demurrer; 
and, for causes of demurrer, the want of invention and of novelty in 
the conception and production of the design were assigned. On the 
argument of the cause in the court below, the demurrer was sus- 
tained, and the bill dismissed. From tliat decree this appeal is 
taken. 

It is a gênerai principle of equity pleading that, as a demurrer 
proceeds upon the ground that, admitting the facts stated in the 
bill to be true, the complainant is not entitled to the relief lie seeks, 
ail matters of fact which are stated in the bill are admitted by the 
demurrer, and cannot be disputed in arguing the question whether 
the défense thereby made be good or not, and such admission ex- 
tends to the whole mannef and form in wliich it is hère stated; or, 
to state the principle more concisely, every charge in the bill, well 
pleaded, is absolutely admitted by the demurrer. Treating the issue 
raised by the bill and demurrer simply as one of pleading, it would 
be difftcult indeed to flnd the slightest ground for the justification 
of the demurrer. The bill is full, complète, and orderly in its state- 
uaents of facts upon which the prayer for relief is based. It is not 
necessary to repeat again the averments and allégations, which hâve 
been already quoted at some length. The effect of the demurrer is 
to admit their truth. If so, stronger reasons for équitable relief 
could hardly be advanced. 

But the défendant claims that the design itself, as described In 
the patent, shows absolutely no invention whatever. His insist- 
ment is that the badge or pin in question is in shape, or form, or 
gênerai appearance, a mère copy of a well-known style of flag, com- 
monly called a "guidon," and that the court will take judicial notice 
of this fact; and, having such knowledge, it cannot grant to the 
complainants any relief, for they utterly fail to show any cause for 
the interférence of a court of equity. But can it be said by this 
coui't, upon demurrer. if it should flnd that a flag of the shape of a 
guidon is common and well known, that a badge or a pin, molded 
into a similar shape, bearing upon it, in combination, certain colors 
and letters, is not novel, and does not show invention? The statute 
which protects inventors requires the production of a new and pleas- 
ing design. The invention demanded consists in the conception and 
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production of a design which can be so characterized. The design 
in this case is not to be found alone in tlie triangular shape, but 
■rather in a conception which combines shape, colors, and letters. As 
was pertinently said by Mr. Justice Bradley in New York Belting & 
Packing Co. v. New Jersey Car Spring & Rubber Co., 137 U. S. 446- 
450, 11 8up. et. 193: 

"Whether or not the design is new, Is a question of fact, which, whateyer 
our impressions may he, we do not think it ijroper to détermine, by taking 
judicial notice of the varions designs which may hâve corne under our ob- 
servation. It is a question which may and should he i-aised by answer, and 
settled by proper proofs." 

We think, under the circumstances, the défendant should hâve 
been put to his answer in this case, and hence the decree below is 
reversed. 
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CO. 

(Circuit Court, D. Connecticut. April 1, 1896.) 

Xo. 814. 

1. Patents— AssiGNMENT by Patentée— Estoppel. 

The foundation of the estoppel against a vendor patentée is the fact 
that he has received and retained a valuable thing in considération of the 
statements eontalned in the application for, or spécification of, the patent. 
Therefore, wlien an asslgnment is made pending the application for a 
patent, it is immaterial wbetlier or not the vendor may hâve made rep- 
résentations to the purchasere concerning the probability of obtaining a 
patent. Nor is it material that the purchasers knew that the thing sought 
to be patented was old, when they understood that the patent was sought 
for a new application and use of it. 

2. Same — VoiD Claims — Concealmekt. 

The fact that the claim of a pending application is void when an assign- 
meut is made, and has been so held by the patent office, does not afCect 
the estoppel of the vendor, in respect to an amended claim subsequently 
allowed, where the purchasers were ignorant of the rejection of the claim, 
and the fact was coneealed from them by false statements of the applicant. 
8. Same. 

Payment, by the assignées of a pending application, of their note for one 
of the deferred installments of purchase money, after the knowledge of 
the rejection of the claim, and the vendor's concealment thereof from 
them, does not affiect the estoppel against him. They hâve a right to elect 
between the remedy by répudiation of the fraud, or by ratification and 
estoppel. 

4. Same— Right of Assignées to Amend Application. 

An applicant for a patent assigned "ail riglits under said letters patent 
that may hereafter be granted upon and by virtue of said application and 
any extension or reissue of the same." At the time of the asslgnment the 
claim had been rejected. Held, that the assignées had a right to amend 
to the same estent as from a surrender and reissue of a patent, and that 
the assigner was estopped in respect to a patent afterwards issued, and 
embracing such amended claims. 

5. Same— EsTOPPEi. against Corporation. 

The estoppel against the assigner of a patent opérâtes against a corpora- 
tion subsequently formed by bim, and which is eijtlrely owned and con- 
troUed by him. The ciarporation will be estopped, , eyen if another party 
has a substantial Interest thérein, where it appearS that at the time of 
acquiring hls interest he had known of the patent and its asslgnment, 
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and had been associa ted -^ith the assigner in the Une of business to 
which the patent relates. 

Warner & Koble, for complainant. 

George D. Seyraour and John K. Beach, for défendant. 

TOWNSEND, District Judge. This is a bill for infringement of 
patent No. 395,584, for conduit for electric wires or cables, granted 
January 1, 1889, to Edward H. Phipps, assigner to Edward S. Perot 
and James P. McQuaide. Tlie facts bearing on the issues raised are 
as follows : The patentée is the président, treasurer, and chief stock- 
holder of the défendant cor-poration. It and its predecessors hâve, 
since 1865, continuously manufactured sheet-iron, cement-lined pipe, 
identical in structure with that now alleged to infringe said patent. 
The use of said pipe, liowever, was originally limited to the convey- 
ance of water. It is now extensively manufactured, both by com- 
plainant and défendant, as a conduit for electric wires. In July, 
1887, said Phipps received a large order for said pipe froni the Phœ- 
nix Company to be used in the construction of an electric subway. 
About this time he consulted a patent solicitor as to the possibility of 
obtaining a patent for the use of such pipe for electrical conduits, 
and, as incident thereto, for a certain bridge construction thereof. 
While this application was pending he forrned a partnership, in Au- 
gust, 1882, with said Perot and McQuaide (now the président, and 
secretary and treasurer, respectively, of the complainant corpora- 
tion) ; he agreeing to contribute the patent on said pending applica- 
tion, if allowed, and said order, and certain niaehineiy. Shortly after- 
wards said Phipps retired from said flrin, the otlier members paying 
him, for his share therein, a certain sum in cash, and giving their 
notes for the balance of the purchase price; Phipps retaining said 
application as security for the payment of said notes. By a subsé- 
quent agreement the notes were surrendered, upon the payment of a 
certain sum, the application was assîgned to McQuaide and Perot, 
and they organized the complainant corporation, and continued the 
business of manufacturing said conduits. Some months before 
Phipps retired from said flrm, said application was rejected by the 
patent office, upon citation of anticipations; and, although Phipps 
knew this fact, he did not communicate his knowledge thereof to 
either Perot or McQuaide, but wrote J:hem that his patent solicitor 
"has heard from Washington, and he thinks things look very favor- 
able." In this condition of affairs, Phipps agreed to assign said appli- 
cation, "still pending in his name." Perot and McQuaide claim that 
they did not then know that said application had been rejected, and 
they made no inquiries in référence, to it, as the prosecution of the 
application had been whoUy intrustëd to Phipps. They knew, how- 
ever, before entering into the original partnership, that the pipe 
manufactured by Phipps, and contracted for by said Phœnix Com- 
pany, and claimed in said application, for electric conduits, had been 
used for màny years for water pipe. The évidence shows that ail 
ihe parties tiûderstood that Phipps eipected to be able to obtain a 
patent which would cover the usé for electrical conduits of the pipe 
which they proposed to manufacture.: Perot and McQuaide further 
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claim that they considered said application as of great value, and 
that without it they would not hâve paid a dollar for Phipps' interest 
in the partnership. It appears that they settled the last one of their 
notes, for |1,000, given therefor, by a shipment of pipes to Phipps 
after they knew that the application had been rejected. 

In disposing of the varions légal questions herein presented, it is 
unnecessary to détermine the truth of the claims made by complain- 
ant and denied by défendant. It may be assumed that the conduct 
of Phipps was incompatible with the trust relations existing between 
the parties, and that complainant might hâve had its remedy by an 
appropriate action for relief, brought upon a discovery of the facts. 
Thèse transactions occurred, and Perot and McQuaide knew of the 
rejection of said application, as early as May, 1888. But although 
Perot says he complainedto Phipps' father, in 1889, of "the dishonor- 
able manner in which his son was acting," and said "that he had at- 
tempted to infringe upon a patent which he had gotten up and sold 
to us," yet Perot continued to write friendly letters to Phipps long 
after May, 1888, said note for $1,000 was accepted as aforesaid, and 
fraud is not alleged in this action. Phipps, after retiring from said 
partnership, manufactured and sold pipe for electrical conduits iden- 
tical with that which he had originally manufactured for water pipe, 
and in 1892 he organized the défendant corporation. The défendant, 
inter alia, dénies the validity of said patent. Counsel for complain- 
ant confond that, by reason of the foregoing facts, défendant is es- 
topped to make said défense. To this claim défendant makes several 
answers, which will be considered in their order. It claims that it is 
not estopped, because there was neither a gênerai représentation of 
the validity of said application, nor any speciflc représentation, other 
than a mère opinion upon a question of law, which neither Perot nor 
McQuaide ever attempted to investigate, and that they knew said 
pipe, as water pipe, was old. But the foundation of the estoppel 
against a vendor patentée is the fact that he has received and retain- 
ed a valuable thing in considération of the statements contained in 
the application for, or spécification of, the patent. Babcock v. Olark- 
son, 11 C. C. A. 351, 68 Fed. 607. It is therefore unnecessary that 
the vendee should prove other représentations. It is immaterial 
herein that the vendor may hâve made représentations afîecting the 
question as to the probability of obtaining a patent, because said 
patent after wards issued. Itis immaterial that the parties knew 
such water pipe was old, provided they understood that the vendor 
claimed that its use for electrical conduits covered by said applica- 
tion was new, and the considération was paid upon such under- 
standing. Such a sale is, in effect, upon the considération of an 
agreement by the vendor that, whatever may be the status of the 
patent as to the public, he (the vendor) will not thereafter interfère 
with the vendee's rights in the invention covered thereby, during the 
life of said patent. Irrespective, then, of the représentations of 
l'iiipps, he is now estopped to deny the statement in said original 
application, that his "invention cansists in a conduit for electric 
wires or cables, composed of a sheet-metal tube or shell, and a lining 
of cément therefor." : , 
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But counsel for défendant argues thatat the time of the final 
assignment the citation of références slkowed that the first claim was 
voidj and therefore there is no preaumption of considération received^ 
or title conferred, as to said claim.! .But Perot and McQuaide were 
ignorant of the facts. The prosecution of the application was in 
Phipps' charge, and they were not called upon to maliei f urther in- 
quiry after Phipps' statement that his soiicitor had "heard from 
Washington, and he thinks things look very favorable." It is fur- 
ther claiined that they paid the last one of their notes after they 
knew the application had been rejected. Whatever might be the 
effect of ; such payment upon an action for fraud, there is nothing 
therein necessarily inconsistent with this claim of estoppel. They 
might reasonably hâve, concluded that having paid ail of said pur- 
chase price, except |1,000, their only way to secure the benefit of said 
patent was by the payment of said sum, to prevent f urther com- 
pétition by Phipps. Défendant furthef argues that, even if it be as- 
sumed that Phipps did fraudulently conceal the rejection of said ap- 
plication, and did receive a large sum from Perot and McQuaide as 
the price therefor, yet that complainant has waived said fraud. But 
complainant had the right to elect between its remedy by répudia- 
tion for fraud, or by ratification and estoppel. And, if it elected 
to take the latter course, the payment of said note for |1,000 was a 
condition précèdent to the assertion of such claim/ 

But perhaps the argument most strongly pressed against the dé- 
fense of estoppel is based upon the claim that said "application was 
perverted to a différent invention by false and unauthorized auiend- 
ments made after the assignment." The facts bearing upon this 
question are as f ollows : After the final assignment to Perot and 
McQuaide, they appointed a soiicitor to prosecute said rejected ap- 
plication. He amended by inserting a statement that, while insulat- 
ed cast-iron pipes were old, "my invention consista essentially, in 
this regard, of a sheet-metal tube or pipe, lined with hydraulic or 
like cément, which is not only an electric insulator, but which also 
hardens under water, takes a permanent form," etc. The défendant 
contends that it is not estopped as to the first claim of the patent in 
suit, because that claim is nonidentical with the corresponding claim 
of the original application. The original first claim was as follows: 
"A conduit for electric wires or cables, consisting of a sheet-metal 
shell or tube, and a lining of cément therefor, substantially as set 
forth." The claim in suit is as follows: "A conduit for electric con- 
ductors, consisting of a sheet-metal shell or tube provided with a 
lining of hydraulic cément, substantially as described." The only 
material différence is in the limitation of the original "cernent" to 
"hydraulic cernent." The application originally, and as amended, 
covered "an improvement in underground conduits for electric wires 
or cables." Phipps expressly assigned "ail rights under said letters 
patent that may hereafter be granted upon and by virtue of said 
application, and any reissue or extension of the same," and agreed 
to exécute: âll instruments "needed to make sure and certain thie 
rights and privilèges granted to said Perot and McQuaide." The as- 
signées, by said amendment, merely did what they would hâve had 
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a right to do under a surrender and reissue, and in f act the right to 
amend was the cMef thing that remained in the rejected application 
which Phipps assigned. If it were a fact that Phipps had thereby 
been made to swear falsely that he was the first inventor of a sheet- 
metal pipe lined with hydraulic cernent, it would be immaterial to 
the issue herein. But such was not the fact, for the amended ap- 
plication only stated that he was the first inventor thereof "In thîs 
regard," — that is, in regard to the new use, — which statement was 
practically identical with that made in the original application. 

Finally, défendant claims that the défendant corporation is not 
estopped by the acts of said Phipps. It is well settled that a cor- 
poration has a distinct personality of its own, and that it is not re- 
sponsible for the personal acts of the majority of its stockholders. I 
had occasion to examine this question at length in Electric Ry. Go. 
V. Jamaica & B. E. Co., 61 Fed. 655, where the cases bearing on this 
question are cited. In the case at bar, of the 600 shares of stock, 
Phipps owns 500, and one Ward 95. Two other stockholders own 
the remaining 5 shares. It is doubtful whether Ward ever paid any- 
thing for his stock. The testimony of Phipps is indeflnite on this 
point. But certainly there is no évidence that any one except 
Phipps and Ward ever paid value therefor. It appoars that the de- 
fendant is merely a convenient médium through which said Phipps 
transacts his business. If it were necessary to the décision of this 
case, the court would hâve to flnd, from ail the évidence, that the de- 
fendant was affected by the estoppel against Phipps. But, even if 
Ward has a substantial interest in said corporation, this would not 
prevent the opération of the estoppel. When it was organized, in 
1892, he subscribed for his stock with notice that the patent in suit 
had issued to Perot and McQuaide, assignées of said Phipps. He 
had been the gênerai manager and superintendent of the original 
flrm, in which Phipps was a partner, and a partner with Phipps in 
the flrm known as the Connecticut Pipe Manufacturing Company, 
and is the only person claiming to hâve a substantial interest in the 
défendant corporation. This corporation was organized for the pur- 
pose of constructing, among other things, electric light plants and 
conduits. I think, upon the state of facts herein, that either the 
corporation must be considered as a mère cover for the transaction 
of Phipps' business, or that the relations of Phipps and Ward to the 
corporation raise a presumption of such knowledge and privity of 
interest that it is bound by the estoppel against Phipps, or, at least, 
is not in a position where a court of equity should listen to it in an 
attack upon the validity of the patent. 

The ingénions arguments of counsel for défendant hâve made it 
necessary to thus fully discuss the évidence herein. I do not con- 
sider, however, that the évidence as to fraud is material; and I do 
not find, upon the facts proved, that Phipps made either fraudaient 
statements or concealments. It is unnecessary to discwiss the other 
questions raised herein. Infringement is sufQciently shown by com- 
pétent expert testimony. Cîomplainant has not been guilty of lâches. 
The acts of the parties show that no reliance was put upon the claim 
for bridges, in said application. Upon the material facts, the con- 
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tract between the parties necessarily implied that Phipps would not, 
çluring the life of the patent, manufacture such pipe for electrical 
conduits. That thjs was the understanding of the parties not only 
appears from the évidence already , considered, but is further sup- 
ported by complainant's claini of right under said application, made 
in a notice to the city of Chicago that Phipps had no right to furnish 
it with electrical conduits, and by the agreement of Phipps to pro- 
cure the pipe from complainant in order to fulfill said contract, and 
by letters written in 1889 to Perot by Daniel G. Phipps, the f ather 
and partner of Edward H. Phipps, assuring him that their firm 
would not infringe upon the rights purchased by the complainant 
Company, and would make no pipe for electric light and téléphone 
companies of any kind whatsoever, unless it should be water pipe. 
This promise, made in 1889 by the firm in which Phipps was a part- 
ner, and of which Ward was the superintendent and gênerai man- 
ager, formulâtes the agreement as it was understood by the parties, 
and should be enforced by the court. 

An injunction may issue, restraining the défendant from infring- 
ing said patent; such injunction, however, not to interfère with its 
manufacture or sale of water pipe. 



THE WILLIAM WINDOM. 

MARMANN v. THE WILLIAM WINDOM. 

(District Court, N. D. lowa, E. D. April 28, 1896.) 

Admibalty Jurisdtction — Liens Givbn by State Statotks — Obiginai, Con- 
struction OK Vkssel. 

A lien given by a state statute for labor done in tlie original construction 
of a vessel, even after she is launched, is not enforceable in the fédéral 
admiralty courts, for the contract is not of a maritime nature, the vessel 
not yet having become engaged in commerce. Ferry Co. v. Beers, 20 How. 
393; Roach v. Chapman, 22 How. 129; and Edwards v. Elliott, 21 Wall. 
532,— applied. 

This was a libel in rem by Peter Marmann against the William 
Windom to enforce an alleged lien for labor performed upon her as 
a machinist. The cause was heard on exceptions to the amended 
libel for want of jurisdiction. 

Duffy & Maguire, for libelant 
Lyon & Lenehan, for claimant- 

SHIKAS, District Judge. The questions discussed by counsel on 
the hearing of the exceptions to the libel filed in the above-entitled 
case arise upon the following facts: The lowa Iron Works, a cor- 
poration created under the laws of the state of lowa, and engaged 
in the building and equipping of steam vessels, its principal place 
of business being at Dubuque, lowa, entered into a contract with the 
United States for the construction of a steel-huUed propeller, intend- 
ed for use in connection with the revenue service of the government. 
Until completed and accepted by the United States, the title and 
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ownersliip of the ressel remained in the lowa Iron Works. Some time 
since, the hull of the vessel being suflficiently completed, the boat 
was launched, and placed in what is known as the "Ice Harbor," at 
Dubuque, the same being part of the Mississippi river, and the boat 
was f orraally named the William Windom, and the work of complet- 
ing the vessel was proceeded with. After the boat had been launch- 
ed as stated, one Peter Marmann, at the request of the owner of the 
boat, performed labor as a machinist in completing the equipment 
of the boat, and on the 28th day of September, 1895, he flled the libel 
in this case to enforce a lien for the amount due him for the work 
and labor by him done as stated, upon the ground that the statutes 
of lowa gave him a lien upon the vessel, which he could enforce by 
a proceeding in rem in this court as a court of admiralty. A warrant 
of arrest was duly issued, under which the marshal seized the boat, 
and thereupon the lowa Iron Works, as the owner thereof, inter- 
vened as claimant, and released the boat by executing a bond in the 
usual form. The claimant now excepts to the libel upon several 
grounds, the first being that the court, as a court of admiralty, has 
not jurisdiction; that for labor done or material furnished in build- 
ing a boat no remedy can be had in admiralty, because, in effect, the 
contract therefor is to be performed on the land, and is not maritime 
in its substance or nature, and that, when the labor was done by 
libelant, the construction of the boat had not been completed to such 
an extent that it could be reeognized as a boat or vessel, within the 
meaning of the term as used in the law maritime; and, further, 
even if the first ground of exception, to wit, that of want of juris- 
diction, should be overruled, that it appears from the libel that the 
work and labor performed by libelant was performed in the home 
port, and therefore, under the maritime law, no lien upon the vessel 
was created thereby, and that the statutes of lowa do not give or 
create a lien for such work and labor, and, there being no lien exist- 
ing in favor of libelant, there is not foundation for a proceeding in 
rem, and therefore the libel must be dismissed. 

The first question to be considered is that of jurisdiction, or, in 
other words, the question is whether this court, as a court of ad- 
miralty, haS jurisdiction to enforce, by a proceeding in rem, a lien 
claimed by one who has furnished material or performed work or 
labor in the original construction of a vessel intended to ply upon 
waters within the admiralty jurisdiction of the United States. The 
primary point to be determined is whether the contract, express or 
implied, upon which the material was furnished or labor was done, 
so far pertained to matters of commerce and navigation as to be 
deemed a maritime contract. In Ferry Co. v. Beers, 20 How. 393, was 
presented the question whether a court of admiralty would hâve 
jurisdiction over a proceeding in rem to recover a sum due for the 
construction of the hull of a vessel, and it was held that the jurisdic- 
tion did not exist, it being said in the course of the opinion that "the 
admiralty jurisdiction, in cases of contracts, dépends primarily upon 
the nature of the contract, and is limited to contracts, claims, and 
services purely maritime, and touching rights and duties appertain- 
ing to commerce and navigation." In Roach v. Chapman, 22 How. 
v.73F.no.3— 32 
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129, the question arose upon a libel filed to enforce payment for 
boilers and engines furnished in the original construction of a boat, 
and the suprême court lield tliat jurisdiction did not exist, saying 
that "a contract for building a ship, or supplying engines, timber, 
or other materials for her construction, is clearly not a maritime 
contract." In Edwards v. Elliott, 21 Wall. 532, the gênerai question 
came again before the suprême court, and it was expressly held that 
"a maritime contract does not arise in a contract to build a ship, or 
în a contract to furnish materials for that purpose." To the same 
effect is the ruling in Norton v. Switzer, 93 U. S. 355-366. Under the 
doctrine of thèse cases it must be heid that a contract for the original 
buil-ding of a ship cannot be held to be a maritime contract; and 
therefore a lien based thereon, whether it be created by the contract 
of the parties or by the provisions of a state statute, is not enforce- 
able by a proceeding in rem. The lien may exist, but, if it does, it 
is not of a maritime nature, and the remedy for its enforcement 
must be sought in a court of law or equity. 

Counsel for the libelant hâve earnestly pressed upon the attention 
of the court the décision of Judge Deady of the district of Oregon 
în the case of The Eliza Ladd, 3 Sawy. 519, Fed. Cas. No. 4,364, where- 
in it was held that a contract to furnish materials to finish and 
equip a vessel after the same had been launched was of a maritime 
nature, and that a lien therefor, created by the statutes of the state 
of Oregon, was enforceable in a proceeding in rem. The learned 
judge bases his reasoning in that case largely upon the assumption 
"that by tiie gênerai maritime law of the civilized world a contract 
to build a ship is a maritime contract, because it has relation to a 
ship as the agent or vehicle of commerce upon a navigable water." 
In Edwards v. Elliott, 21 Wall. 632-554, the suprême court expressly 
holds that, while this was the rule under the civil law, it had never 
been adopted as the rule in England or in this country, but, on the 
<:ontrary, since the décision of the suprême court in the cases of The 
Jefferson (Ferry Go. v. Beers) 20 How. 393, and Roach v. Chapman, 
22 How. 129, the settled rule is that a contract for the original con- 
struction of a ship, or for furnishing the materials in aid thereof, 
is not a maritime contract. It would also seem that Judge Deady 
had been misled in his conclusion by attaching too much importance 
to the expression used by the suprême court in Ferry Co. v. Beers, 
20 How. 393, that a contract for the building of a ship or boat "is 
il contract made on land, to be performed on land." The true test 
is not whether the parties, when the contract was made, happened 
to be on the land or on the water, nor whether the vessel was on the 
land or in the water when the work was done. In the case of torts 
the jurisdiction dépends on the matter of locality, but in the case of 
contracts it does not. Thus, in Philadelphia, W. & B. Ri Co. v. Phila- 
delphia & H. Steam Towboat Ce, 23 How. 209-215, it is said: "The 
jurisdiction of courts of admiralty in the matters of contract dé- 
pends upon the nature and character of the contract, but in torts 
it dépends entirely on locality." The test given for determining 
whether a given contract is or is not maritime in its nature is the 
question whether it pertains to rights and duties belonging to the 
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commerce and navigation that are under the control of the national 
govemment, including contracts for furnishing repairs and supplies 
for vessels engaged in sucli commerce and navigation. The doctrine 
of the suprême court is that, while a boat or vessel is being orig- 
inally built it is not connected with commerce and navigation in 
such sensé that contracts made for the building the boat, in whole 
or in part, or for furnishing the labor or materials, can be said to be 
connected with or hâve référence to commerce or navigation. Such 
contracts may be entirely completed, the vessel may be wholly built, 
and yet may never be used in connection with commerce or naviga- 
tion. A contract, to be of a maritime nature, must be connected 
with or in aid of commerce and navigation. Merely because it is 
connected with a sMp does not make it maritime. Hence the su- 
prême court holds that contracts connected with the original building 
and equipping of a ship or boat cannot be held to be of a maritime 
nature, because they are not, in any proper sensé, connected with 
commerce and navigation. Under the doctrine and rule thus given 
by the suprême court, it must be held in this case that the contract 
under which the libelant performed the labor for which he seeks 
to recover is not of a maritime nature, because the labor performed 
was in connection with the original construction of the boat, and 
the Windom, when the labor was done, had not become engaged in 
any commerce or navigation; and therefore, if the libelant had a 
lien under the provisions of the state statute, it was not of such a 
nature that a court of admiralty could take jurisdiction thereof, but 
it could only be enforced by a proceeding in the state court. The 
exceptions to the libel on the ground of lack of jurisdiction in this. 
court must therefore be sustained, and the libel must be dismissed. 

To prevent a possible misconception of the efEect of this ruling, 
it may be proper to add that this reasoning does not apply to cases 
wherein the court of admiralty, having properly taken jurisdiction 
in rem, is proceeding to condemn and sell a ship or other vesseL 
In such cases, wherein the jurisdiction has once rightfully attached,, 
the court of admiralty can entertain intervening libel s on behalf of 
ail parties who hâve liens on the vessel, regardless of whether such 
liens are based upon maritime contracts or not, 

Libel dismissed, at cost of libelant. 
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CORRIGAN TRANSIT CO. v. THE MAJESTIC. 

(District Court, N. D. Illinois. March 16, 189C.) 

Marine Insurance — Subrogation— Collision — Admiralty. 

It is no reason for dismissing a libel for collision that some of the under- 
wrlters who underwrote the vessel in fault also underwrote the other ves- 
sel, and that the damages to the latter vessel hâve been paid by the under- 
wrlters, sinee that does not render the proceeding a suit of parties against 
themselves. 

In Admiralty. Libel for collision by the Corrigan Transit Com- 
pany against the steamer Majestic. 
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Schuyler & Kremer, for liibelant 
Eay & Davidson, for respondent. 

GrROSSCUP, District Judge. The Australasia, belonging to the 
libelant, came in collision with the steamer Majestic, in consé- 
quence of which they both sufEered injuries. The libel charges the 
Majestic with having been the cause of the collision. Upon this, 
after default, a decree was takeij, finding the Majestic to bave been 
in fault, and for damages. The underwriters of the Australasia 
and Majestic, respectively, were, with some exceptions, the same 
parties. My recollection is that three of the parties underwrit- 
ing the former did not underwrite the latter. It appears that the 
damages to the Australasia hâve been already paid by her un- 
derwriters. I am not advised, however, whether the damages to 
the Majestic hâve yet been paid or not. In either instance, how- 
ever, my conclusion would hâve been the same. Some of the un- 
derwriters of the Majestic now move that the decree finding her 
in fault, and assessing the damages, be set aside, and the libel 
dismiased, and, in support of the motion, contend that the libelant 
had at the time of the decree no remaining cause of action against 
the Majestic, for the reason that its damages had been satisfled 
by the Australasia's underwriters. 

It is insisted that, because some of the underwriters of the Aus- 
tralasia were also underwriters of the Majestic, this suit, which 
is beneficially for the Australasia's underwriters, becomes, in sub- 
stance, a suit of parties against themselves. I do not assent to 
this proposition. In the absence of satisfaction of its damages, 
the right of the libelant to bring this action against the party in 
fault is, of course, incontrovertible. The receipt of its damages 
does not affect this right, except to enable the underwriters who 
hâve paid them to intervene, for the purpose of liaving a share in the 
control of the case and the results of the judgment. The under- 
writers of the Majestic hâve not underwritten her liability for a 
tort. Their contract is to make the Majestic as good as she was 
before the collision. The lien of the libelant and his interveners 
may, on proper process, be extended, not only to the remuant of 
the Majestic, but to the fund that cover* her injury. The remuant 
and such fund together constitute the res against which their 
right of lien and action may be made to run. What effect an in- 
nocent payment to the owners of the Majestic might hâve upon 
the liability of her underwriters I am not now determining. 

Now, the fact that some of the parties who are entitled to in- 
tervene, under the libelant, are at the same time liable to make 
good to the res, against which the lien of the court runs, what 
otherwise would be lost, does not prevent this action taking the 
same course as if the interveners and the parties liable over to 
the fund were, in their péi^sonality, enfirely separate. The most 
équitable course open for me is to give to ail partie» liaving 
oontributed tç.. the owners of the Australasia, on account of her 
damages, leàvè tb intervene under the libeî. If any of the under- 
writers of the Majestic wish to contest the question of hei* fault 
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for the collision, or wish to contest the extent of the damages 
suffered by the Australasia therefrom, and can make a proper 
showing of the probable existence of either of thèse défenses, I 
will open up the decree to the extent of giving them leave to dé- 
fend upon such ternis relating to costs as would be équitable. I 
will permit the libelant, and the interveners under them also, to 
make the underwriters of the Majestic parties, for the purpose of 
ascertaining the respective amount of their liability, if there be 
any, on account of the injuries to the Majestic, and to require them 
to pay such amounts into the fund against which the lien runs. 
In this way, each underwriter can be compelled to pay his équi- 
table portion of the loss on both ships, and will also receive his 
équitable portion, by subrogation to the rights of the owner of 
the vessel not ic default. 



GEORGIE w. BUSH & SONS CO. v. FITZPATRICK et al. 
(District Court, E. D. Pennsylvanla. Marcb 24, 1890.) 

1. Shipping— Pledge of Freight — AuTHOKiïY OF Master. 

The master lias no more authority to pledge imearned freight for money 
bon'owed in a foreign port than to pledge the vessel herself, and in either 
case he lias such power only when the necessities of the vessel require it. 

2. SaMB — BUBDBN OF PrOOF. 

Where a libel, based on a draft, by which the master undertook to pledge 
unearned freight for money borrowed in a foreign port, allèges the neces- 
sity of the vessel as a basis for the loan, and such necessity is denied by 
the answer, the burden is on libelant to show the necessity. 

3. BAME— iNDOKSKMB^'T OF DrAFT ChARGBD AGAINST FrBIGHT. 

Where one making a contract of afflreiglitment directly with the owner, 
who was his ueighbor, thereafter took by indorsement a draft for money 
borrowed in a foreign port by the master on the crédit of the unearned 
freight, tield, that it was his duty to make inquiry of the owner before 
parting with his money, and in default thereof he could not recover on the 
draft, where it appeared that there was no necessity authorizing the mas- 
ter to make the loan. 

This was a libel by the George W. Bush & Sons Company against 
John Pitzpatrick and others, owners of the schooner John P. Davis, 
to recover money paid out for a draft drawn by the master in a for- 
eign port. 

Horace L. Oheyney and John F. Lewis, for libelant. 
Henry R. Edmunds, for respondents. 

BUTLER, District Judge. This suit must be regarded as for 
money borrowed by the master of the schooner Davis of Ellis & 
Hussy, as witnessed by the draft given them, which is as follows: 

^250. .lacksonville. Fia., Dec. 16, 1892. 

At sight pay to the order of Ellis & Hussy two hundred and flfty dollars, 
value reeeived and charge the saine to account of disbursements of schooner 
John S. Davis, on account of freight. 

[Slgned] Thomas V. Barrett, 

Master Sehr. .John F. Davis. 
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If a r'ecovery can be had it tnnst be on this draft and the loan 
which it représenta. To authorize the master to make such a loan, 
the existing necessitiës of the vessel must hâve required the money. 
It is unimportant that the draft is in terms agalnst the unearned 
freight, payable in her home port, on delivery of cargo. The master 
had no more authority to pledge this undue freight than he had to 
pledge the vessel. Pledging the former, pledges the latter to earn 
it. If necessity required hte could pledge both; btherwise he could 
not pledge either. The libel, as originally drawn, rests on this the- 
ory; and was amended 'to make it plainer. It was therefore the 
duty of Ellis & Hussy to see that the money was needed for th& 
purposé désignated; if it was not needed they could not look to the 
vessel, her unearned freight, or owners. The libel consequently 
charges that the money was needed to supply the neèessities of the 
vessel, in a foreign port, (her home being Philadelphia) and that 
without it she could not complète her voyage. This charge is de- 
nied by the answer; and thus is raised the only issue in the case. 
The burden of proof is on the libelant, he must sustain his charge. 
2 Pars. Shipp. p. 17, and note; Nippert v. The Williams, 42 Fed. 
533; The Woodland, 104 U. S. 180. The évidence however not only 
does not sustain it, but disproves it. The loan was made to the 
master, without inquiry,,so far as appears, after notice to Ellis & 
Hussy from the managing owner of the vessel that the master was 
forbidden to borrow, and would be furnished with ail necessary sup- 
plies from home on application. The libelant stands in Ellis & 
Hussy's shoes — occupying no better situation because of the indorse- 
ment. If he suffers loss it results from his négligence alone. He 
and the managing owner are virtual neighbors; and he might and 
should hâve inquired respecting the master's authority, before part- 
ing with his money. He knew this owner's relation to the vessel, 
and made the contract of afïreightment with him. The master's act 
was a plain fraud, (judged by the évidence,) and he was enabled to 
perpetrate it only by means of the libelant's carelessness, and Ellis 
& Hussy's misconduct. 

It is unimportant that the libelant undertook with the master to 
accept the draft on account of the unearned freight. The money 
paid by him on the instrument was a loan and could be recovered 
back as such if the vessel failed to keep her pledge, by delivering 
the cargo — ^provided the master was justifled in borrowing. It was 
not payment of freight (none was due) but an advancement, a loan,. 
or pledge of the vessel to deliver the cargo, or return the money. 

The libel must be dismissed, with costs. 
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THE ADVANCE. 
THE ALLIANCA. 

THE SEGURANCA. 

THE VIGILANCIA. 

BROWN et al. v. THE ADVANCE et al. 

(Circuit Court of Appeals, Second Circuit. April 0, 189G.) 

MAurriMB Liens — Lettres op Crédit— Contuact. 

Wliere tbe freights were expressly pledged as security for money to be 
paid on drafts drawn pursuant to letters of crédit, for the purpose of dis- 
bursing vessels in a foreign port, heM, tliat a furthtir agreemeiit by tlie 
siiipowners to "furnisli any additional security tiiey inay désire, wlienever 
they see proper to demand it," did not, of itself, create a maritime lien 
on tlie stiips themselves, nor any équitable assignment, which might be 
recognized on a distribution of surplus moueys. 63 Fed. 720, atiirmed. 

Appeal from tlie District Court of the United States for the 
Southern District of New Yorli. 

Willard Parker Butler, for appellants. 
Edmund L. Baylies, for appel lees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Thèse four cases grew eut of the 
insolvency of the United States & Brazil Steamship Company. The 
business of this company; its financial needs; its methods of pro- 
viding, by letters of crédit in New York, the money necessary to dis- 
burse its vessels in Brazilian ports; its insolvency; the claims for 
maritime liens which sprang up upon its failure; and the principles 
of law which this court deemed applicable to some of thèse claims, — 
were stated in the opinion recently given in the case of Huntington 
V. Proceeds of The Advance, 72 Fed. 793. The additional facts 
which are of importance in thèse cases are as follows: The libel- 
ants are the partners composing the banking house of Brown Bros. 
& Co., of New York City, and the London banking house of Brown, 
Shipley & Co. Brown, Shipley & Co. issued in New York City, 
upon the express request, in New York City, of the owner of thèse 
vessels, four letters of crédit, — the flrst dated July 13, 1892, for 
£2,000; the second dated September 24, 1892, for £8,000; the third 
on September 29, 1892 (but no claim in respect to this letter is 
made); and the fourth dated November 29, 1892, for £8,000. Each 
of thèse letters was issued, in whole or in part, for the purpose of 
enabling the steamship company to disburse its vessels in Brazilian 
ports. Each letter contained upon its back the written agreement 
of the steamship company as follows: 

"Ail the freight moneys earned and to be earned, and the policies of In- 
surance thereon, are hereby pledged and hypothecated to them [Brown, Ship- 
ley & Co,] as collatéral security for the payment as above promised [of the 
bills drawn by virtue of said crédit]; and we further agrée to give them any 
additional security they may require, whenever they may see proper to de- 
mand it." 
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Drafts were drawn under thèse letters of crédit between NoTem- 
ber 9, 1892, and January 21, 1893. Not beiag payable until after 
90 days' sight, the flrst one was paid March 2, 1893, and the last one 
was paid April 24, 1893. On February 23, 1893, Brown Bros. & Co. 
wrote to the président of the steamship company that one of the 
letters of crédit had been canceled, and furthermore as follows: 

"We also request tliat you deposlt with us the securities called for by the 
various letters of crédit, amotinting to ." 

No othèr demand was made, unlesS the filing of the libels can be 
considered a demand, and no additional security was deposited or 
furnished by the company. On March 18, 1893, a receiver was ap- 
pointed for the corporation, and snbsequently ail of its steamers were 
sold under libels flled to enforce maritime liens. Thèse four libels 
were brought upon the ground that the libelants had a maritime lien 
against the four named vessels, to recover from their proceeds such 
portion of the avails of the drafts drawn under the letters of crédit 
as had been applied towards paying the disbursements of the 
respective vessels in foreign ports upon their voyages during the 
latter part of 1892. The entire sums alleged to be due were between 
152,000 and |53,000. The district court dismissed the libels. The 
question in the case is whether, upon the foregoing facts, a maritime 
lien existed in favor of the libelants upon the named vessels. 

It may now be considered as settled that the owner of thèse vessels 
had giveuj by express agreement made in the home port, a maritime 
lien upon the freights of the vessels which were to be "disbursed" in 
foreign ports by the necessary aid of the letters of crédit, and that 
thèse letters were issued in part, at least, upon the strength of the 
security furnished by this maritime lien, and that the owner had the 
power, if it so chose, of entering into an express contract, or contract 
proved by the circumstances, which should- place a niaritime lien 
upon the vessels also. The libelants say that when the owner 
agreed to give them "any additional security they require, whenever 
they may seè proper to demand it," this agreement was a maritime 
lien upon the vessels, because such a lien was the usual security 
which material men had when they advanced money in a foreign port 
for the beneflt of vessels, and because such a lien was the only 
additional security which the owner had in its power to give. The 
conclusion of the libelants, which was that an unexecuted promise 
to furnish whatever additional security was required created a mari- 
time lien upon the vessels, is a non sequitur. The promise is capable 
of two constructions, — one, that the owner would furnish additional 
security when required; the other, that it would furnish that par- 
ticular additional security which should be asked for. Whichever 
construction is given to it, the unfulfllled promise does not create a 
lien upon the vessels, for such a lien is the resnlt of a contract evi- 
denced by th« express agreement or by the conduct of the parties. 
An unfulfllled contract that it would furnish security of some kind 
cannot be turned into an executed contract for a particular maritime 
lien. Neither can a maritime lien upon the vessels be created ont of 
a contract to furnish the kind of security which was asked for, for 
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the letter of Februarj 23d was silent as to the kind of aecurity re- 
quired. An existing maritime lien upon the vessels cannot be 
evolved ont of a gênerai promise that the owner would f urnish more 
security when it was asked for, without any intermediate progress- 
ive steps in the development of the lien. We agrée with the dis- 
trict judge when he says: 

"The agreement 'to give further security' would hâve been as truly ful- 
fiUed by glving further personal security as by giving a further maritime lien. 
So indefinite an agreement does not constitute, of itself, any lien upon the ves- 
sels, nor even any équitable assignment or appropriation, such as might be 
recognized on a distribution of surplus moneys; nor does it extend the mari- 
time lien beyond that specifled and agreed upon at the time." 

The decrees of the district court are afflnned, with costs. 



UNITED STATES v. COUDERT. 
(Circuit Court of Appeals, Second Circuit. April 6, 18!)6.) 

1. Circuit Coukt of Appeals— Jurisdiction — Tcgkek Act. 

The circuit court of appeals has jurisdiction to review, on writ of error, 
a judgment rendered by the circuit court in an action against the United 
States, brought under the Tucker act of March 3, 1887 (24 Stat. 505). 

2. Admiualty— Sale op Vbssbl — Liability for Phoceeds. 

Where a vessel and cargo are sold by order of the district court, in ad- 
mlralty, and the proceeds deposited, in lieu of such vessel and cargo, 
not in the treasury of the United States, but in a bank, subject to the order 
of the court, the government is not resjwnsible for any loss or diminution 
of the fund; and a decree for the restitution of the vessel and cargo to 
the owner carrles only what may remain of the fund, and imposes no 
liability upon the government for any part of It which may hâve been lost. 

Joseph King, for petitioner. 
Wallace Macfarlane, U. S. Dist. Atty. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Charles Coudert, as ancillary exécu- 
ter of Rafaël Madrazo, brought a pétition against the United States 
in the circuit court of the United States for the Southern district 
of New York, under the act of March 3, 1887 (24 Stat. 505), known 
as the "Tucker Act," to recover a sum of money alleged to be due 
to the testator's estate from the United States. The writ of error 
to this court was brought to review the judgment of the circuit court 
in favor of the petitioner. 

The following statement of the facts, upon which the claim was 
based, is admitted to be substantially correct: In November, 1863, 
the United States vessel Granité City seized the Spanish bark 
Teresita, then the property of Rafaël Madrazo, in the Gulf of Mexi- 
co, as a blockade runner, and brought the Teresita to New Orléans 
for condemnation for alleged violation of the blockade- by the mili- 
tary and naval power of the United States over the entrance to the 
Rio Grande river. Légal proceedîngs for condemnation and forfei- 
ture of the vessel as a prize were duly begun in the district court for 
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th.e Eastern district of Louisiana, During the progress of the con- 
demnation proceedings and by virtue of an order of the district 
court for the Eastern district of Louisiana, dated August 23, 1864,, 
rendered in a suit in admiralty for the condemnation and forfeiture 
of said vessel and her cargo,, which was commenced in said court on 
December 16, 1863, and in which the United States of America were 
libelants, the, said havk and her cargo were sold by the United States 
marslial for the Eastern district of Louisiana. The proceeds of 
sucli sale, amounting to 110^359.20, after deducting costs and other 
cliarges, were deposited by the marshal in the First National Bank 
of New Orléans, then a spécial or designated depositary of public 
moneys of the United States, to await the further orders of the 
court. The district court thereafter décided in faror of the claim- 
ant against the United States. The United States appealed to the 
suprême court of the United States, obtaining a supersedeas pend- 
ing the appeal. At the December term of the suprême court in 
1866 a décision was rendered affirming the decree of the district 
court in favor of the claimant and against the United States, and 
restitution of the vessel and cargo was directed. The Teresita, 5 
Wall. 180. Pending the appeal, the First National Bank of New 
Orléans, in which the proceeds of the sale of the Teresita had been 
deposited, failed, and was placed in the hands of a receiver pursuant 
to law. Thereafter, in liquidating the aflairs of the bank, the re- 
ceiver paid to Madrazo, during his lifetinie, and to his représenta- 
tives after his death, dividends amounting in ail to |8,183.77. The 
first payment was made on May 1, 1871, and the last on September 
28, 1882. Madrazo died in Cuba on the 14th dày of April, 1877, and 
on the 20th day of September, 1888, ancillary letters of administra- 
tion were issued in the county of New York to the défendant in 
error. The receiver of the' bank had no further assets in his hands 
applicable to the payment of this claim after the payment of Sep- 
tember 28, 1882, and the pétition in this suit was flled on September 
24, 1888, to recover a sum equal to the balance of the proceeds of the 
saie of the Teresita, after deducting the payments made by the re- 
ceiver of the bank; that is to say, for the sum of $2,175.43. The 
circuit court awarded judgment to the petitioner, with interest from 
the 28th day of September, 1882. 

It manifestly appears that the questions were so presented to the 
circuit court that the disposition of the case was considered to be a, 
matter of routine. The theory of the petitioner is that, inasmuch 
as the final decree in: the prize case directed the government to make 
restitution of the Teresita and her cargo, and as the decree has mot 
been fully complied with, a claim sounding in contract has arisen 
out of said decree in favor of the décèdent and his estate against 
the government. This theory omits considération of the facts that 
the vessel and her cargo were sold by order of the district court, 
that the proceeds, of such sale remained subject to its order in lieu 
of the vessel and cargo, that the fund was not deposited in the treas- 
ury of the United States, and that the government is not responsible 
for its diminution. A similar claim against the United States, 
arising out of the failure of a bank in which the proceeds from the 
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sale of cotton seized under the confiscation âct had been deposited, 
was examined by the suprême court in Branch v. U. S., 100 U. S. 
673. The suit for condemnation of the cotton had been dismissed, 
and judgment had been entered for the défendants, who thereupon 
brought suit against the United States to recover the unpaid amount 
of the original deposit. The suprême court held that the money 
which had been deposited belonged for the time to the district court 
as a trust fund, that it was not paid into the treasury, and that, 
therefore, the claimant was not entitled to recover. In tins case 
also, the entire proceedings in regard to the sale of vessels and 
cargo and their proceeds having been taken by the district court, the 
government is not responsible any more than was the petitioner or 
the décèdent for any calamity to the fund. The decree of restitution 
of the vessel and cargo was a decree for whatever remained of the 
fund which was a substitute for the vessel and cargo. 

The petitioner insists that no writ of error lies to this court from 
the judgment of the circuit court in an action brought against the 
government of the United States under the provisions of the act of 
March 3, 1887. It was settled in U. S. v. Davis, 131 U. S. 36, 9 Sup. 
et. 657, that an appeal or writ of error lay to the suprême court from 
a judgment against the United States rendered under the jurisdic- 
tion conferred upon district or circuit courts by that act; and the 
contention of the petitioner is that, as the Tucker act alone fur- 
nishes the district or circuit courts with jurisdiction to entertain ac- 
tions against the United States, it alone controls the right of ap- 
peal or review. The act of March 3, 1891, was intended to be a 
comprehensive statute, which should regulate the jurisdiction of 
the suprême court by appeal or writ of error from the district and 
circuit courts. The fitth section provides six classes of cases in 
which appeals or writs of error niay be taken directly to the suprême 
court from those courts, and which do not include cases arising there- 
in under the act of March 3, 1887; section 6 provides that the cir- 
cuit courts of appeals shall exercise appellate jurisdiction to review 
flnal décisions in the district and existing circuit courts in ail cases 
other than those provided in the flfth section, unless otherwise pro- 
vided by law; and section 14 provides that "ail acts and parts of 
acts relating to appeals or writs of error inconsistent with the pro- 
visions for review by appeals or writs of error in the preceding sec- 
tions five and six of this act" are repealed. The suprême court, 
in Lan Ow Bew v. U. S., 144 U. S. 47, 12 Sup. Ct. 517, has shown 
that the words of section 6, "unless other>vise provided by law," 
were not intended to limit the effect of the gênerai repealing pro- 
visions of section 14, but "were manifestly inserted ont of abundant 
caution, in order that any qualiflcation of the jurisdiction by con- 
temporaneous or subséquent acts should not be construed as taking 
it away, except when expressly so provided. Implied repeals were 
intended to be thereby guarded against. To hold that the words 
referred to prior laws would defeat the purpose of the act, and be 
inconsistent with its context and its repealing clause." Immediate- 
ly after the passage of the act of March 3, 1891, some uncertainty 
existed in the minds of leamed counsel as to which court an appeal 
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or -writ of error should be taken in cases arising under the Tucker 
act, but tMs uncertainty bas disappeared. The judgment of the 
circuit court is reversed. 



THE BMILY A. B^OOTE. 
FISKE V. THE EMILY A. FOOTE. 
(District Court, E. D. Virginia. March 30, 1890.) 

1. Collision bbtween Steamers — Incompétent Lookout. 

A steamer coming up the river, and roundlng in to the pler at Pinner's 
Point, below Norfolii, lield in fault for collision with a steam barge, whlch 
was just leaving the slip, because her lookout, who saw the baige at a 
considérable distance, elther neglected to report the faet to the pilot, or 
the pilot neglected to recognlze and respond to his report 

2. Samb — Incompétent Lookout. 

The employaient of incompétent, ignorant, and heedless men as lookotits, 
upon vessels moving in the crowded harbor ol Norfolk and the approaches 
thereto, condemned. 

Tbis was a libel by S. G-. Fiske, master of the steam barge O. R. 
Whitney, against the steamer Emily A. Foote, to recover damages 
resulting from a collision. 

On the night of the 3d of January last, between 6 and 7 o'clock, when it had 
become quite dark, the steam barge O. R. Whitney, 109 tons, on a trip from 
Smithfleld, on James river, to Norfolk, touched at the pier on Pinner's Point 
below Norfolk, threw out her Unes, and made tempomrily fast at the wharf. 
On inquiry of the wharfman, her master, Fiske, was informed that she could 
not remain there; that the Olyde steamer Gulf Stream, of Philadclphia, was 
expected, and was then in slght, destined for that wharf; and that ail the 
wharf space of the pier was otherwise engaged. Under necessity of leaving 
at once, she moved out from the pier slowly, bound up to Norfolk. The wit- 
nesses she put upon the stand testifled that, before she was entirely clear of 
the pier, she saw the lights of a steamer bound apparently for the wharf, and 
gave two clear whistles, which were preceded by a détective whistle, that 
was made indistinct by water in the pipe. This signal of two whistles seems 
to hâve been glven for a steamer at some little distance down the river; and 
she soon gave another signal of two whistles, and followed it by a tliird signal 
of two additional ones, making three signais of two whistles each in the course 
of a very brief Interval. Most or ail of them were given for a steamer which 
was approaching, and had got very near, which proved to be the Emily A. Foote 
Thèse signais were given before the barge had got more than 50 or 75 f eet clear 
of the wharf, before her speed was more tlian two miles au hour, and when 
she had not obtained steerage way, just after her englnes had got threa 
bells and a .iingle from the pilot house to go back hard, and had obeyed them. 
AU of the Whitney's lights were in place and burning. The Foote had come 
up from beyond Old Point, and was making for the Pinner's Point pler. Tlie 
Foote had slghted the barge when abreast of the red buoy, which lies 470 
feet below the pler on the south of the channel, and was roundlng in from the 
buoy towards the pier. She claims not to hâve seeu the lights of the barge, 
nor heard her whistles, Eind did not pass to port of tlie barge in response to 
her signais. Just after the roundlng into the slip in front of the pier, she 
struck the barge on her starboard bow two or three feet aft of her stem. ïhe 
barge was sunk, and fllled with water, one or more of the pipes of her boiler 
having exploded by the sea water which Inundated the hold. The barge's 
deck, before she was struck, was not more than an average of two feet and a 
half above the level of the water. She had a deck load of railroad ties on, 
the level of the top of which was about even with the top of her cabins. 
which was some five feet above the deck. The barge was afterwards raised 
and repalred, at an expense which Is shown in the proofs, which constitutes 
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the chief part of the damages claimed by the libel In thls cause. ïhe water 
around the pier at Pinner's Point, and out to the main channel, is artificially 
deepened to the width, ineluding the pier, of some 400 feet. The collision 
happened in thls deepened slip of water in or near the main channel, some- 
•where about 150 to 175 feet from the end of the pier. ïhe pier conslsts 
of two parts, with a slip between, a warehouse standing on each part, the 
eaves of which are 17 feet above the floor of the pier, which floor is 9 feet above 
the water at mean tide. The fioor of the pier extends 8 feet out from the sides 
of the warehouses, and the width of the pier, ineluding the slip between its 
two parts, and ineluding the side floors, amounts to a total of 278 feet. There 
were 4 eleetrlc lights along the front of the pier, placed on each corner of the 
two parts into which it is divided. Besides thèse front lights are 6 other 
lights, 3 on each side of the warehouses, making 10 in ail, front and sides. 
They are of 32 candie power. As before stated, the night was dark. There 
was a strong wind from the northward, and the tide was in the last quarter 
of flood, moving in at about the rate of a mile an hour, according to some of 
the testimony, but more probably at the rate of two miles an hour. The 
strong wind also blew the ï'oote inward. 

The wharfman, who is a disinterested witness, states that, when the barge 
had got about 20 feet out from the pier, he heard the signal of two clear 
whistles, which immediately followed a détective whistle, but that he left the 
front of the pier immediately, and paid no further attention to the barge. 
Llppold, a stevedore, and disinterested, who was out on the end of the pier 
when the barge left it, also heard the signal of two distinct whistles as she 
was moving off. Both of thèse witnesses saw the stern light of the barge as 
she moved off. J. H. Kief, an employé of the Southern Railway Company on 
Pinner's Point pier, recollects seeing the stern light and the head liglit of the 
barge up, when she was ordered away, and does not reeollect lier side lights, 
as he was paying no attention to her. He heard the détective whistle, and 
then the signal whistles clear and loud. William Dorn, a linemau on duty on 
the pier, saw the barge as she was lying at the pier, with her bow pointing 
down the river, her port side to the pier, and saw her stern light and her red 
light. John Lynch, on duty on the pier for the Southern Railway Company, 
saw the barge lying at the pier with her port side to it just before she left, 
and noticed her stern light up and her red light. Her starboard side Iteing ofC 
shore, he did not see or know what was there. 

The most important witness on the part of resixindent was .lolin Dyott, the 
lookout on duty just before the collision. I glve extracts from the passages of 
his testimony which bear most materially on the controlling tacts at issue in 
this cause: "I hâve no particular occupation. I-Iave followed the sea very lit- 
tle. Hâve been to sea four trips, I think. Hâve been on small schooners of ten 
tons some fifteen years. Hold no license. Was on steamer Foote as helms- 
man, lookoutsman, filling the mate's place. This was my first trip. I was ou 
the lookout on night of collision, outside on the pilot house. Was elevated 
above the deck. Was going two or two and a half miles an hour before I 
dlscovered the bugaboo. Saw the red buoy. There. the wheel was tlirown 
over hard a-port to round the red buoy. When about midsliips of the buoy, 
dlscovered the barge. Did not see what kind of boat it was. It was perfectîy 
dark aboard of her. Saw no lights, and heard no whistles. Man was standing 
on her between the bow and the pilot house. As soon as I saw the boat, told 
the eaptain, and he gave the bells to go back. We struek her, and slie passed 
our bow, and then I saw lights in engine room and cabln; saw tlie lights in 
the Windows. The decks seemed to be low down. If there had been any 
lights, I could hâve seen them, because I was up there, and I am neithcr eolor- 
blind nor hard of hearing, and I heard no whistles. When I first saw the boat, 
she could not bave been more than 60 or 75 feet away. We were going slow. 
TTae barge seemed to be coming as fast as she could, coming right into us. 
Don't know how the tide was. I don't take much notice of tides. I am always 
ashore. As soon as I put my eyes on the object, I says to Captain Hamiltou, 
'There's a boat;' and he gave bells to go back immediately. I nevcr saw the 
wharf [pier] until after we struek and got clear of her; then I saw the wharf. 
Never saw lights on the wharf until we got clear of the boat. No lights on 
the wharf, but one on the corner of the wharf. Saw electric lights, but not ou 
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the' froÈt of the wharf. Oouldn't see the frOnt of the wharf whére we struck. 
Bef(*e' We noticed the boat, I did net see the lights on the wharf. It wàs my 
fltst trip; ïherewas qulte a lot of lights, and, being my first trip, I didn't 
notice them. (Repeatlng.) I did not see the end of the wharf and electrlc 
lights until after I saw this vessèl. and after the collision, and after we got 
■cleai- of the vessel. I did not see the wharf. It was so dark I couldn't see it, 
and r did not see the electric lights. I did not know liow many lights were 
-on the end of the wharf. It was my first tihie. I don't think there were any 
lights on the side of the wharf. I don't know. I uever noticed the electric 
lights around the wharf. I know there is lots of lights around Norfolk, electric 
lights and others, but I never noticed them particularly. I was looking out 
for vessels, not for shore lights." 

Briéf parts of testimony of other witnesses were as foUows: Garrett P. 
Messick; engineer of the steamer Foote, said: "She carries 50 to 75 pressure 
of steam, with 75 to 80 révolutions, making 8 to 8% miles an hour. About 
Lambert's Point got one bell to slow dowh. After that she was running very 
slowly, say, at fourth speed for ten minutes. Then got 3 bells and a jingle 
to slow down hard, and reversed engine at once, causing a back motion of 
steamer. Then felt the jar of collision. Foote hailed from Tappahannock. 
Saw no lights, and heard no signais on barge." John Green (colored), fir(>man: 
"I heard three bells and a jingle ten minutes before we got to the red buoy. 
Had 75 to 80 pressure on when we had collision. Had then been backiug the 
engine for one minute. We were running before the wind." Bphraim Camp- 
bell (colored), deck hand, said: "We passed Old Point about dark. I was 
■on deck Smart while before collision. Captain Hamilton was Inside of pilot 
house. and Captain Dyott in front outside. Myself, Wood Rankin, and Ned 
Rankin were on deck. Wilson was there also. Didn't hear any whistles be- 
fore the colUsion." W. T. Wilson (colored), cook, said: "I was standing for- 
ward on ford. deck at collision, 12 feet from stem of Foote. Captain Dyott 
was right in front of pilot house, on the upper deck. I heard no whistles and 
saw no lights at ail on barge before the collision. We had then ail eaten sup- 
per and cleaned up things, and me and the other boys were on deck. We were 
■going under one bell, slow. I heard no whistles, and didn't see a single light. 
I was just up there looking out to see what I could see- coming iuto town. 
Heard three bells and a jingle just before the collision, and I felt the wheel 
going back. Didn't hear any report of the Oapt. before I heard a man hoUer 
from the barge. Didn't hear Capt. Dyott make any report until then. Didn't 
see any lights before or after the collision, on the barge. When I eome up on 
deck after supper, I saw town lights and the lights on the wharf we were going 
to. Tliey were lantern lights. We saw electric lights on auother wharf." 
(His testimony is utterly self-contradictory and confused on the subject of 
lights.) Ned Ilankin (colored), deck hand, said: "I helped in pilot house some- 
times. But Capt. Hamilton was in there coming up from Old Point. Oapt. 
Dyott was up in front of him. Barge looked like she was moving right fast 
t;oming aeross our bow. The wind was blowing. It looked like a head wind 
to me." Wood Rankin (colored), deck hand, seemed to be very duU, and gave 
testimony in line with that of his comrades on the Foote, saying, among other 
things, he was a deck hand, and was on deck of Foote, saw no lights on barge, 
and heard no whistles. "Me and the other deck hands were ail out on deck 
long time before the collision." Edd Rankin said: "I helped the captain some- 
times, and took the wheel in the pilot house. Was on the lower deck going up 
from Lambert's Point. Capt. gave one bell after we passed there, to slow 
down, and we then went very slow when we saw the object ahead. Didn't 
see red buoy. Never saw no lights on the barge until we hit her, and then I 
saw only one light, a globe lantern. Heard no whistles at ail. The barge was 
moving fast when they struck. She looked like she was coming aeross our 
1k)w. It looked to me like the wind was blowing on our bow. Ail the deck 
hands were on deck, as we came up, setting down talking. Saw lights on the 
wharf we were coming to, but didn't give constant attention to them." Robert 
Hamilton, master of the Foote, said, among other things: "Had had hcense 
for eight years, as master for four years. I was at the wheel from before we 
got to Old Point up to time of collision. Our speed is about eight miles, 
We slowed down just after passing Lambert's Point. Then moved at slow 
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speed, slower ail the time. As soon as sighted the red buoy, ported tny wlieet 
to go In the slip at Plnner's Point. Heard na whistles as I ported, except 
those of the steamer Gulf Strealn. When I had my wheel hard a-port, saw this 
beat ahead about 75 or 80 feet, and I went back full speed. 1 saw it about wheir 
the looljout reported it. This back movement of engine had a tendeucy to stop 
the steamer. It was a dark night, the wind blowing about M. N. B. very hard, 
about 18 to 20 miles an hour, astern of us. ïhere were electric lights on the 
pier, one right on the corner, and four on the side; K? candie power; little 
incandescent lights, about ten feet above the dock. They bend down and' 
shine right on the wharf. Can see them a good distance. The men, except 
the flreman and engineer, were ail back aft down on the deck, talkiug. I 
never heard any signais at ail, and never saw anything at ail ahead until I 
saw the bow of the barge. At that time the Foote was barely making three 
miles. The wind helped us along a little. Wlth wind and tide helplng us, still 
we were making barely three miles through the water. The eugines were 
driying the boat two miles of this. After we had come alongside of the barge^ 
saw the lights of the cabin. Before that saw no lights at ail, nelther the bow 
light, nor either of the side lights; no lights at ail. Never heard any whistles. 
Struck the barge ou lier starboard bow, about two feet and a half from her 
stem. The Foote is an ocean-going steamer,— a flshing steamer. Our lights 
were ail up and buruing. The barge had about 21.^ feet of freeboard, and 
was very low down in the water. The Foote has about 70 tonnage, and is 
about 108 feet long. I ported at the red buoy to go into the slip, which made 
a change in our course of about three points. The barge was right ahead when 
we saw her, about 75 or 80 feet off, and between me and the wharf. When we 
came together, she was about 100 feet elear of the wharf. Barge was moving 
in the teeth of the wind. We struck her about ten minutes to 7 p. m. I made 
protest, but did not extend it." (It makes no mention of there being no lights 
on the barge.) 

It has not been attempted in the foregoing epitome of the testimony of re- 
spondent's witnesses to do more tlian touch the salient points of the case. 

Kobert M. Hughes, for libelant. 
Floyd Hughes, for respondent. 

HUGHES, District Judge (after stating the facts). It is very 
plain that the évidence given on either side of this controversy is 
entirely contradictory on ail material facts, and cannot be recon- 
ciled. That of one side or the other is essentially untriie; and I am 
driven to consider and détermine which is the more reliable. I hâve 
rarely heard a case in which the correct navigation of a vessel was 
more clearly established than that of the steam barge O. E. Whitney 
was, on the night of the collision ont of which this libel grew. I 
saw and heard every witness that was examined in her behalf, and 
I was struck with the apparent candor and consistency which char- 
acterized their testimony. There was nothing in their bearing or in 
their manner of testifying which suggested a suspicion that they had 
been "coached" by their master for the occasion. They proved as 
satisfactorily as such facts are generally or can well be proved that 
the barge, at and on leaving the Pinner's Point pier, had her head 
and stern white lights and her red and green lights up and in place 
and burhing. They proved, in the same manner, that the barge gave 
a signal of two clear whistles immediately when leaving the wharf, 
and two signais, each of two distinct whistles, very soon after giv- 
ing the first signal. They proved that the helm w^as starboarded 
to go to port in accordance with thèse whistles ; and the circumstan- 
ces of the occasion showed that the barge had not acquired, so soon 
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after gettîng under waj, as much headway as to permit of her strik- 
ing with any force a vessel ahead of her. Disinterested witnesses 
on the wharf conflrm, as far as they observed and recollected what 
transpired, the testimony of the barge's crew on ail essentlal partic- 
nlars. The case of the barge is proved by the consistent and con- 
current testimony of ail her crew, and is conflrmed by ail the dis- 
interested witnesses who were examined on the subject. I do not 
feel justifled in speaking in like terms of the witnesses for the re- 
spondent. The testimony of Dyott, the Foote's lookout, is anything 
but crédible; and that of Hamilton, the pilot, fails to create the be- 
lief that he endeayored to "give the truth, the whole truth, and 
nothing but the truth." The testimony of the colored witnesses 
on the same side is contradictory, confused, and unconvincing. Like 
the testimony of the ignorant class of colored witnesses generally, 
it is obviously more compilant with the wishes of their employers 
than truthful for the truth's sake. I am unable to believe the tes- 
timony of the witnesses for the respondent, against that given by 
the crew on board the barge, and of the disinterested testimony of 
the men employed on Pinner's Point pier. I accept the testimony of 
the libelant as establishing the real facts of the case. 

The steamer Poote came up the river from a distance below, and 
was in fuU command of her own movements. She was in condi- 
tion to pass clear of the barge, which had but just got into partial 
motion. Her own lookout testifles that he saw the barge when the 
Foote was about midships of the red buoy, which is planted 470 
feet below Pinner's Point pier. Either he neglected to report what 
he then saw to his pilot, or else the pilot neglected to recognize and 
respond to his report. If this had been done, there would hâve been 
no collision, and he was in fault in not taking heed of the barge in 
time, and maneuvering accordingly. Even independently and irre- 
spectively of this fact, I think the collision was due, in chief part, 
to the ignorance, incompetency, and heedlessness of the man who 
acted as lookout of the Foote on this occasion. I désire in the prés- 
ent case to emphasize my réprobation of the employment of incom- 
pétent lookouts on steamers entering and moving in the crowded 
harbor of Norfolk, and the waters through which it is entered. The 
testimony of Dyott, the lookout, is essentially a confession of fault 
in almost every particular in which I hâve epitomized it in the ré- 
sumé of facts and testimony which I hâve preflxed to this opinion. 
I feel that it was a pièce of fatuity to intrust him with the duties of 
lookout in thèse waters on this une steamer. His own évidence 
makes his conduct as lookout almost grotesquely absurd. He seemed 
to hâve heard nothing that he ought to hâve heard, to hâve seen 
nothing that it was his duty to see, and done nothing which he 
ought to hâve done. I think the casualty that happened was due 
to his incompetency as a lookout, and his failure to do in that im- 
portant capacity what almost any person placed in his position would 
hâve done as a matter of common prudence, care, and attention. 

I will sign a decree for the libelant. 
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SMITH V. TRAVELERS' INS. CO. 

(Circuit Court, B. D. Pennsylvania. March 23, 1896.) 

No. 70. 

Removal of Causes — Avermbnt of Jurisdictioxal Pacts— Second Removal 
— Diverse Citizenbiiip. 

When a cause bas once been removed from a state court to a United 
States court, and bas been remanded, on motion, because tlie pétition for 
removal does not sufflclently allège diverse citizenship of the parties at tlie 
commencement of the suit, as well as at the time of removal, a second re- 
moval on the same ground is not allowable. Johnston v. Donvan, 30 Fed. 
395, followed. 

Sur Motion to Eemand. 

At the beginning of this suit in the state court a statement of claim was filed 
on July 29, 1895, and a copy thereof was served on the défendant on the same 
day. Under the practice there, the défendant was obliged to file ail pleas in 
abatement wlthin 4 days from this time, and also an affidavit of défense within 
15 days. The flrst pétition for removal was filed on October 5, 1895, and, after 
the case had been removed to the circuit court, it was remanded for the waut 
of the averment in the pétition of proper facts to give jurisdletion. An afii- 
davit of défense was then liled in the state court on Februarj' 3, 1896. The 
pétition for removal under considération was fded on February 8, 1896, and 
alleged that the suit was between citizens of différent states; the plalntifl: re- 
slding in Pennsylvania, and the défendant corporation being a citizen of Con- 
nectlcut. 

Joseph. H. Tanlane and Kichard P. Wliite, for plaintiff. 
Frank P. Pritchard, for défendant. 

ACHESON, Circuit Judge. In Kailroad Co. v. McLean, 108 U. S. 
212, 2 Sup. et. 498, tlie suprême court distinctly ruied that if, upon 
the flrst removal, the fédéral court déclines to proceed, and remands 
the cause, because of the failure to file a copy of tlie record in due 
time, the same party is not entitled to file in the state court a second 
pétition for removal, upon the same ground. In Johnston v. Don- 
van, 30 Fed. 395, this principle was applied to a second removal upon 
the ground of diverse citizenship. We f eel constrained, then, to sus- 
tain this objection. Whether the other objections to the removal are 
well taken, need not be considered. The cause is remanded to the 
court of common pleas No. 1 of Philadelphia county. 



WABASH R. CO. v. BARBOUR. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.) 

No. 3G2. 

Removal of Causes— Jurisdiction— Fédéral Question not Shown in Com- 

PLAINT. 

Plaintiff brought an action against défendant in a state court, his 
complaint dlsclosing no fédéral question involved. Défendant, upon 
a pétition alleging that such a question was involved, secured the re- 
moval of the cause to a fédéral court, in which the case was trled and 
judgment rendered for. plaintiff. Défendant then moved to set the 
judgment aside, for want of jurisdiction in the fédéral court, and to 
v.73F.no.4— 33 
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remand the case to the state court. Eeld, that the fédéral court had 
no jurisdiction, and the judgment must be vacated, and the cause re- 
manded. 

In Error to the Circuit Court of the United States for the East- 
ern District of Michigan. 

This action was origlnally brought by the plaintiff, Edwin S. Barbour, 
below, In the Wayne circuit court, agalnst the Wabash Rallroad Company. 
to recover damages for an injury sustained by the plaintiff while a passen- 
ger on the défendant rallroad company's train runnlng from Chicago to Dé- 
troit. Among other counts in the déclaration was one averring that the 
plaintiff became a passengeron the train of the défendant leaving the city 
of Détroit for the city of Chicago, and oecupied one of the sleeping berths 
on said train, and the sald défendant then and there accepted and received 
the plaintiff as a passenger on said train, and, in considération that the 
plaintiff then and there became liable to pay, and promised to pay, to the 
said défendant, the regular fare charged by It for passage from Détroit to 
Chicago, to wlt, the sum of $8.50, the sald défendant undertook to carry him 
on said train. After the filing of the déclaration the défendant filed a pétition 
for the removal of the cause to the circuit court of the United States for the 
Eastern district of Michigan, whieh was In the words following: 

"State of Michigan, Circuit Court for the County of Wayne. 

"Edwin S. Barbour vs. The Wabash Railroad Company. No. 32,694. 

"Pétition for Removal to United States Court, to the Circuit Court for the 

County of AVayne, Aforesaid. 

"The petitioner, the Wabash Railroad Company, défendant in the above- 
entitled cause, shows to the court as foilows: 

"(1) That the matter and amount in dispute in the above-entitled cause ex- 
ceeds, exclusive of interest and costs, the sum or value of two thousand 
dollars. 

"(2) That this cause is a suit of a civil nature, at law, arlsing under a law 
of the United States, to wit, an act entitled 'An act to regulate commerce,' 
approved February 4, 1887, and the amendments thereof, commonly called 
the 'Interstate Commerce Law.' That the facts in this cause, involvlng the 
construction of said law, so that this cause arises under sald law, are that 
said plaintiff, Edwin S. Barbour, at the time he was a passenger on a train 
of the défendant, as set forth in the déclaration, was traveling on a free pass 
granted to him by the défendant, from Détroit to Chicago and return, which 
pass exempted défendant ftom ail liability for any injury to the plainliff. 
And the défendant claimsthat sald pass was good and valid by proper con- 
struction of sald Interstate law. And the plaintiff claims that the said free 
pass was utterly void and of no effiect by reason of the provisions of the 
act of congress aforesaid. And said plaintiff accoi-dingly claims, in the sec- 
ond count of hls sald déclaration, that the défendant 'accepted and received 
the plaintiff as a passenger on said train, and, in considération that the plain- 
tiff then and there became liable to pay, and promised to pay, to tlie said 
défendant the regular fare charged by it for passage from Détroit to Chicago, 
to wlt, the sum of $8.50, the said défendant undertooli to carry him on said 
train, and in a sleeping car as aforesaid, from sald city of Détroit to said city 
of Chicago,' which said count is framed on the theory, as plaintiff claims, that 
said plaintiff was and is bound by an impiled promise to pay fare, because 
the pass whieh he held was utterly void by reason of the Interstate commerce 
law aforesaid, and that the said conditions of said pass are not binding on 
plaintiff. But défendant claims that said pass was not made void by said 
law, but was good and valid, and Its conditions binding on plaintiff. The 
said pass was Issued to plaintiff as a stove manufacturer, attending a con- 
vention of svich manufacturers at Chicago, and like passes were issued at 
the same tlme to ail other stove manufacturers in Détroit golng to sald con- 
vention, and plaintiff and ail said manufacturers were shippers of stoves 
by def endant's road, , And défendant claims that the Issuance of said pass 
was not a violation of said Interstate law, forbldding unjust discrimination 
in transportation, where the service, is like and contemporaneous, and under 
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substantlally simjjar circum stances and conditions, and that sald pass was 
valid under sald law, and the exemption therein binding on plaintiff, even 
if there was an unjust discrimination in its issue. 

"(3) Your petltioner ofïers lierewitli good and sufflclent surety for the entry 
by it in the circuit court of the United States for the Eastern district of 
Michigan, on the flrst day of its next session, of a copy of the record in said 
suit, and for paying ail eosts that may be awarded by said circuit court if 
said court sball hold that this suit was wrongfully or improperly removed 
thereto. 

"Your petltioner therefore prays this court to proceed no further in this 
suit, except to make the order of removal required by law, and to accept sald 
surety and bond, and to cause the record hçrein to be removed Into said cir- 
cuit court of the United States for the Eastern district of Michigan. 
"[Signed] The Wabash Railroad Company, 

"By Alfred Russell, Its Attorney." 

The plalntlfC made a motion to remand, which motion was overruled. The 
case proceeded to trial, and resulted in a verdict for the plaintifï of $5,000, 
together with his costs. After judgment had been entered, the défendant 
moved to vacate the judgment, and to remand the case to the state court, 
on the ground that the circuit court had no jurisdiction of the case. The 
motion was denied. Défendant then brought this wrlt of error, assigning 
error not only to the rullug as to .iurlsdlctlon, but also to the rulings of the 
court at the ti'ial and on the merits. 

Alfred Russell, for plaintifl: in error. 
Fred. A. Baker, for défendant in error. 

Before TAPT and LUEÏON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

We are very loath to rule with the défendant in this case, and re- 
verse the judgment, which, on the merits of the case, is clearly a just 
one. We are especially reluctant to do this when we must do it 
in favor of the party which flrst sought the fédéral jurisdiction, and 
now seeks to avail itself of the beneflt of an error into which it urged 
the court below. We are not, however, able to discover any theory 
upon which the jurisdiction of the court below can be sustained, in 
view of the décisions of the suprême court of the United States. 
In Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 
654, it was held that: 

"Under Act Aug. 13, 1888, c. 86G, the circuit court of the United States has 
no jurisdiction, elther original, or by removal from a state court, of a suit, 
as one arising under the constitution, laws, or treaties of the United States, 
unless that appears by the plalntifE's statement of his own clalm." 

This view has been aflirmed by the same court in Chappell v. 
Waterworth, 155 U. S. 102, 15 Sup. Ct. 34; Postal Telegraph Cable 
Co. V. Alabama, 155 U. S. 482, 15 Sup. Ct. 192; and Land Co. v. 
Brown, 155 U. S. 488, 15 Sup. Ct. 857. 

Under thèse cases, no statement in a pétition for removal can sup- 
ply the absence of averments, in the plaintiff's statement of his own 
claim, showing that the case involves a fédéral question. In the 
case at bar, the plaintiff did not make, in his déclaration, the slight- 
est suggestion from which it could be inferred that there was a 
fédéral question involved in the considération and décision of the 
cause of action which he set out. It was not until the pétition for 
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removal was filed that the possibilitj that a fédéral question might 
arise on the trial appeared. Hencé the court below had no jurisdic- 
tion. ]Sîor is it material that the removal was caused hy the party 
now complaining of it. It is well settled, by décisions of the su- 
prême court, and on principle, that the party improperly removing 
the case from the state court may assign as error the want of ju- 
risdiction over the subject-matter of the court to whieh the removal 
bas been had. Martin's Adm'r v. Railroad Co., 151 U. S. 674-690, 
14 Sup. et. 533; Railway Co. v. Swan, 111 U. S. 379-382, 4 Sup. 
et. 510; Capron v. Van ISfoorden, 2 Cranch, 126; Brown v. Keene, 8 
Pet. 112. The defect in jurisdiction hère is not merely modal, like 
the time within which a pétition for removal is to be flled, but it 
goes to the substance of the jurisdiction. 

The judgment of the circuit court is reversed, with directions to 
remand the case to the circuit court of Wayne county, Mich. The 
costs of this court, and the costs of the circuit court, and of the trial 
had therein, will ail be taxed to the Wabash Railroad Company. 



ANDREWS et al. v. NATIONAL FOUNDRY & PIPE WORKS, Limited, 

et al. 

(Circuit Court of Appeals, Seventli Circuit. April 6, 1896.) 

No. 283. 

Appbalable Deohkks— Finality. 

In a ereditors' suit against a corporation and . certain of Its stoek- 
holders, wlio were also its mortgagees, a deeree was entered, vvliich, 
among other things, flxed the amounts due to both secured and un- 
secured ereditors, and adjudged that certain ereditors had liens su- 
perior to the mortgages; that the corporate property and franchises 
be sold to satisfy the same; that the individual défendants were hold- 
ers of speciiied amounts of unpaid stock, and shonld pay the specified 
demands of the nnsecured ereditors. Held, that this deeree was huai 
and appealable as to thèse provisions, and would not be dismissed.i 

Appeal from the Circuit Court of the TJnited States for the East- 
ern District of Wisconsin. 

This was a ereditors' bill filed by the National Foundry & Pipe 
Works, Limited, against the Oconto City Water Supply Com- 
pany, S. D. Andrews, W. H. Whitcomb, and others. An order 
granting a preliminary injunction was reversed on appeal by this 
court. See 10 C. C. A. 60, 61 Fed. 782. Varions other ereditors in- 
terfered, and, after full hearing on the mei'its (68 Fed. 1006), a deeree 
was entered flxing the rights of ail the parties. Défendants appeal. 
Motion to dismiss. 



Before WOODS and SHOWALTER, Circuit Judges. 

lAs to the finality of decrees of the fédéral courts for purposes of appeal, 
see note to Trust Co. v. Madden, 17 C. G. A. 238. 
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WOODS, Circuit Judge. The appellees hâve joined in a motion 
to dismiss this appeal on the ground that the deeree was not iinal. 
The brief in support of the motion contains this statement: 

"The bill was flled, alleging, among other things, that the défendants An- 
drews and Whitcomb were personally llaWe to the complalnant and other 
creditors for the amount of their claims, upon the gronnd that they were the 
owners and holders of stock for which no considération had been paid. 
The prayer for relief aslied that such stocliholders be adjudged to pay the 
claims of the creditors. The deeree entered ascertalns and fixes the amount 
due to both the secured and unseeured creditors, and adjudges that the com- 
Iilainant, National Poundry & Pipe Works, Limited, and the Intervener, R. 
D. Wood & Co., hâve mechanlcs' liens upon the property of the Oconto Water 
Company prlor to ail other liens, and that they are authorlzed to proceed 
to the enforcement of such liens in accordance with the decrees of the court 
establishing the same. The deeree contains the following further provision: 
'That said défendants, S. D. Andrews, and W. H. Whitcomb, be, and they 
are hereby, ordered and required, and are hereby adjudged, to pay the amounts 
respectively adjudged due to the above-mentioned unseeured creditors, to 
wit, Chapman Valve Manufacturing Company, Sherwood, Sutherland & Com- 
pany, Dlckinson Bi-others & King, and Cook & Hyde, together with their 
respective costs, as herein adjudged, and also that said défendants S. D. 
Andrews and W. H. Whitcomb, be, and they are hereiiy, ordered and required 
to pay any deflciency that may be found due to said secured creditors. to wit, 
the said National P^oundry & Pipe Works, Limited, and the said K. D. Wood 
& Co., if any there shall be after applying to the satisfaction of their said 
respective mechanie's lien decrees hereinbefore referred to the proceeds of 
the sales made thereunder; the amount of such deflciency being made to 
appear to the satisfaction of this court, and an order for such payment en- 
tered at the foot of this deeree.' " 

The authorities cited in support of the motion are: McGourkey 
V. Railway Co., 146 U. S. 536, 13 Sup. Ct. 170; Elder v. McClaslvey, 
17 C. C. A. 251. 70 Fed. 529, 557; Hohorst v. Paeket Co., 148 U. S. 
262, 13 Sup. Ct. 590,— distinguishing Hill v. Railroad Co., 140 U. S. 
52, 11 Sup. Ct. 690, and approving Montgomerv v. Anderson, 21 
How. 386. 

The brief for the appellees contains the following fuller state- 
ment of the deeree: 

"The case went to hearing upon the pleadings, proofs, and arguments of 
counsel. The controverted issues raised by the amended pleadings are: 
Pirst. Whether appellees (the complainant and interveners, R. D. Wood & Co.) 
had liens upon ail of the rights, franchises, and property of the défendant 
Oconto Water Company and the plant constructed by that company in the 
City of Oconto, Wis., and, if so, to what extent? Second. Whether, if they 
had such liens, they were assertable against appellants (Andrews and Whit- 
comb) who were not parties to the actions in which the decrees were ren- 
dered, or as against appellants' interest in the propeity as purchasers at a 
sale made under a deeree of mortgage foreclosure and sale, and if so, were 
such liens paramouut or subordiuate to appellants' interest? Third. Wheth- 
er appellants were holders of unpaid stock of the défendant Oconto Wa- 
ter Company, and, if so, to what extenf:' Fourth. Whether there were 
unseeured creditors of the défendant Oconto Water Company, and, if so, 
how many and the right amount of the claim of each? Pif th. Whether the 
bonds of the défendant Oconto Water Company, issued to appellants as col- 
latéral seeurity, were void. Sixth. Whether the instruments of mortgage 
under which appellants claim were made in good faith, and for a valuable 
considération, and, if so, whether they were withheld from record by their 
procurement or with their consent or in fraud of creditors. And, seventh, 
whether compensation for the services and disbursements of the receiver 
appointed early in the case by an order subsequently reversed by this court 
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upon appeal, and of hls counsel, Ishfluld be made out of the funds collected 
by hlm durlng his recelvership as tfie rents, Issues, and profits of the water- 
works plant. AU thèse issues wéré determined in fàvor of appellees, except 
those mentloned In the sixth paragràph above, vlz. whether the instruments 
of mortgage under which appellanta claim were made In good faith, and for 
a valuable considération, and, if sq, whether they were wlthheld from record 
by their procurement, or with thelr consent, or in fraud of creditors, which 
were determined in favor of appellants. And the decree In terms déclares 
the validity of the mechanlc's lien decrees obtained by appellees to the full 
extent of the amount of each of thost decrees, with Interest; that appellants 
were privles to and concluded by said lien decrees; that each of said lien 
decrees was, as a lien, prior to the instruments under which appellants claim, 
and to ail other liens or rights of appellants in the property, and should be 
enforced, and specifically authorized appellees to proceed to the enf orcement 
and satisfaction of their respective mechanics' liens upon and against the 
franchises and property of said Oconto Water Company 'in accordante with 
and as provided in their respective decrees establishing the same'; that 
appellants were stockholders of the défendant Oconto Water Company, of 
its unpaid stock, amountlng to $100,000, and 'liable for ail unpaid amomits 
upon such stock so far as may be necessary to discharge the Indebtedness 
of said Oconto Water Company, not exceeding, however, the sum of $100,- 
000'; that défendant Oconto Water Company's indebtedness to unsecured 
creditors was as foUows, viz.: To Ohapman Valve Manufacturing Co. ou a 
judgment; for the sum of $838.88, with interest; to Sherwood, Sutherland 
& Oo. for $790.22, with interest; to Dickinson Bros. & King for the sum of 
$341.63, with interest, and to Oook & Hyde for the sum of $85, with interest; 
that appellants pay 'the amouhts respectively adjudged due to the above- 
mentioned unsecured creditors (naming them), together with their respective 
costs as herein adjudged; and also that said défendants S. D. Andrews and 
W. H. Whitcomb be, and they are hereby, ordered and required to pay any 
deficiency that may be found due to said secured creditors, to wit, tlie Na- 
tional Poundry & Pipe Works, Limited, and the said K. D. Wood & Co., If 
any there shall be after applying to the satisfaction of their said respective 
mechanics' lien decrees hereinbefore reterred to the proceeds of the sales 
made thereunder, the amount of said deficiency being made to appear to 
the satisfaction of this court, and an order for such payment entered at the 
foot of this decree'; that the bonds issued by the défendant Oconto Water 
Company and held by appellants were void, and that they be deliv- 
ered up to the clerk of the court to be canceled; that the receiver be paid 
for his services and disbursements and for those of his counsel the sum of 
$5,000 out of the moneys collected by him 'arising from the opération of said 
plant by said receiver' ; and that complainant recover of the appellant its costs 
in the suit, taxed at the sum of $254, and hâve exécution for their col- 
lection. Andrews and Whitcomb, the Oconto City Water Supply Company, 
and the city of Oconto (défendants below) prayed an appeal from the decree, 
which the court allowed." 

The authorities cited in opposition to the motion are: Trust Co. 
T. Madden, 25 U. S. App. 430, 17 C. 0. A. 238, 70 Fed. 451; Elder 
V. McClaskey, supra; Farmers' Loan & Trust Co., Petitioner, 129 
U. S. 206, 9 Sup. et. 265; Dainese v. Kendall, 119 U. S. 53, 7 Sup 
et. 65; Bank v. 8hefley, 140 U. S. 445, 11 Sup. Ct. 755; Grant v. 
Insurance Ce, 106 U. S. 429, 1 Sup. Ct. 414; St. Louis, I. M. & 
S. K. Co. V. Southern Exp. Co., 108 U. S. 24, 2 Sup. Ct. 6; Ex parte 
Norton, 108 U. S. 237, 2 Sup. Ct. 490; Hill v. Eailroad Co., 140 U. 
S. 52, 11 Sup. Ct. 690; Forgay v. Conrad, 6 How. 202; Whiting v. 
Bank, 13 Pet. 15; French v. Shoemaker, 12 Wall. 86; Eailroad Co. 
T. Fosdick, 106 U. S. 82, 1 Sup. Ct. 10; Dufour t. Lang, 4 C. C. A 
663, 2 U. S. App. 477, 54 Fed. 913; Blossom v. Railroad Go., 1 Wall. 
655; Bronson v. Eailroad Co., 2 Black, 528; Eailway Co. v. Sim- 
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nions, 123 U. S. 52, 8 Stip. Ct. 58; Marin v. Lalley, 17 Wall. 14; 
Fleitas v. Richardson, 147 U. S. 538, 13 Sup. Ct. 429. 

We are of opinion that, in so far, at least, as it was determined 
that the decrees which had been obtained by the National Foundry 
& Pipe Works and E. D. Wood & Co., respectively, were prior to 
the mortgage of Andrews and Whitcomb, and that the franchises 
and property of the Oconto W^aterworks might be sold to satisfy 
those decrees; that Andrews and Whitcomb were the holders of un- 
paid stock, and should pay the demands specified of unsecured cred- 
itors; and that the bonds held by the appellants were void, and 
should be surrendered for cancellation, — the decree was final. The 
motion is therefore overruled. 



BALTIMORE & O. K. CO. t. McLAUGHLIN. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 189C.) 

No. 38T. 

1. United States Courts — Jubisdiction — AiiLEdATioss op Citizenship — 

Amendment. 

An arnendment to the original pleadlng of the plaintiff in an action 
speaks as of the time of flling such original pleadiug; and, where It re- 
lates to the citizeuship of the plaintiff, it need not expressly state that 
its allégations refer to that time. 

2. SAMK — CORPORATrONS. 

An averment that the défendant in an action is an association of persons 
duly incorporated under the laws of a particular state is a sutticieut allé- 
gation of citizenship for the purpose of giving jurisdiction to the fédéral 
courts. 

3. Carriers— LiMiTATroN of Liauility — Contracts. 

A railroad company cannot, by conditions in the contract of carriage. 
limit its liability for injuries to persons carried on its trains, caused by 
the négligence of its servants; and an attempt to limit the authorlty of 
an agent of such a company to make contracts of carriage, within tbe 
ordinary scope of his aUthority, by requiring such a condition to be in- 
serted in the contracts, is nugatory. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 

This action was begun in the circuit court of the United States for the 
Southern district of Ohio, Eastern division, by John R. McLaugnlin, agalnst 
the Baltimore & Ohio Railroad Company, to recover damages for an injury 
sustained by him while riding upon a freight car of the défendant, with two 
horses which he had shlpped from Bloomingburg, Ohio, on the défendants 
railroad, to Columbus, Ohio. In the original pétition the plaintiff made no 
averment as to his own citizenship, and simply averred that the défendant 
company was an association of persons duly incorporated under the laws of 
the state of Maryland, and that on or béfore the 14th day of April, 1891, the 
défendant was in the occupancy of, and operating the Columbus, Cincinnati 
& llidland Railroad, a Une of railroad running from Columbus, Ohio, in 
Franklin county, to Cincinnati, Ohio, and was engaged in the business of car- 
rying passengers and hauling freight over the same for hire and reward. A 
demurrer was flled to this pétition, for want of jurisdiction, which, by con- 
sent of counsel for plaintiff, was sustained, and leave was given to flle an 
amended pétition within five days from the entry. In that amended pétition 
the averments as to jurisdiction were as follows: "Now cornes John R. Mc- 
Laughlin, plaintiff herein, by leave flrst obtained, and for his cause of action 
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against the said Baltimore & Ohio Railroad Company, défendant herein, saya, 
that the plalntiffi herein is a citizen of the state of Ohio, résident at Oolumbus.V 
Franklin county, Ohio! that the défendant is an association of persons duly 
incorporated under the laws of the state of Maryland; that on or before the 
14th of Aprll, 1891, the défendant was in the occupancy of, and operating, the 
Columbus, Cincinnati & Midland Railroad, a Une of railroad running from 
Oolumbus, Ohio, and was engaged in the business of carrying passeugers and 
hauling freight over the same for hire and reward." The amended pétition 
was in every respect like the original pétition, except the averment as to the 
cltlzenship of the plalntifC. The answer of the défendant admitted that it was 
a corporation, and organlzed as stated in said amended pétition, and that the 
plaintiff was a citizen of the state of Ohio, as therein stated. The accident 
occurred by the glving way of a bridge or trestle across a creek. The négli- 
gence charged was that the bridge liad not been maintained in a safe and 
proper condition, and that tlie timbers had been allowed to rot. There was a 
conflict of évidence as to what was tlie cause of tlie accident, the défendant 
clalming that it was a broken axle. This issue was submitted to a spécial 
flnding of the jury. The third question svibmitted to tlie jury was: "What 
was the cause of the wreck of the train on which the plaintift' was riding 
when injured? Ans. Détective trestle. Fourth. Was the defenùant, its agent 
or servants,, guilty of négligence causing the injury to the plaintifï? If yes, 
in what dld such négligence consist? Ans. Yes. For want of proper cave of 
trestle." "Sixth. Was not the accident which caused the plaintiffi's injuries 
caused by a broken axle, which produced the derallment of the train, and 
the breaking down of the trestle on defendant's road"? Ans. No." There was 
a further conflict of évidence upon the question whether the contract of ship- 
ment by McLaughlin with the station master at Bloomingburg was Written 
or verbal. A written contract was produced, and McLaughlin denied that lie 
had ever signed the flrm name as it appeared signed to the contract, but said 
that the contract was entirely verbal. This question was submitted to the 
jury as foUows: "First. Was the contract of shlpnient in writing, or verbal? 
Ans. Verbal." The averment of the amended pétition with référence to the 
contract between the plaintifï and the railroad companj' was as foUows: 
"That on the 13th day of April, 1891, the said plaintiff herein, for a certain 
reward paid to said défendant herein, shipped certain live stock, to wit, two 
horses, from Bloomingburg, Ohio, a station on said Columbus, Cincinnati & 
Midland Kailroad, to Columbus, Ohio; that at the instance and request of 
said Company and its agents, and for reward paid said défendant, and with 
their knowledge and consent, he, the plaintiff, took passage on the same car 
with, and in charge of, said stock." The character of the contract, as allegert 
by the plaintiff, was shown by the folio wing évidence of one of the plaintiff s: 
"The agent told me to put the horses on the car, and to get on the car and 
come to Columbus with the horses, and told me tliat he would make ail the 
arrangements, and leave the papers in a box some place about the dépôt, so 
that the engineer and conductor, or whoever was supposed to do that on the 
train, would getthem; and I, according to his instructions, loadod the liorses, 
and about 11 o'clock at night, or probably midnight, I went down, and got ou 
the car, and flxed one horse in one end of the car, and the other horse in thf 
other end of the car, tied their heads towards each other, and their heels 
towards the end of the car; tied with ropes, so that the ropes would hold 
the horses in the center of the car; one rope to ono side, and the other to the 
other side,— each side of the car. I flxed a cot in the middle of the car, and 
laid down and went to sleep. When the train came along I woke np, and 
went to the car door, and called to the conductor." He further said that the 
contract was oral, and that he was to pay 11 or 12 cents a hundred pounds for 
the transportation of his horses from Bloomingburg to Columbus. It was in 
évidence that the conductor spoke to him, and knew of his présence upon the 
train. It was contended by the défendant below that the station agent had 
no authority to ship stock, or to permit drovers or others to accompany them, 
except under a spécial contract for the transportation of live stock, which the 
défendant claimed McLaughlin had signed. This contract provided, among 
other things, in its third clause: "The owner, shipper, or consignée is to load, 
transfer, and unload said stock at his risk, and will examine for himself the 
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cars furnished for transportation, anfl ail the means used in loading and un- 
loading, to see that they are of sufflclent strength, or of the right liind, and in 
proper order and repair, and properly adjusted for the purpose; and said Com- 
pany is not to be responsible for any damage because of any defeets in said 
cars, or in said means of loading and unloading. ïhe owner, shipper, or his 
agent or agents in charge of said stock shall ride on the train on which the 
same are transported at tbeir own risk of personal injury frorn any cause, 
hereby releasing said company from any chiim or damage on account of such 
injuries arising while npou or about tlie trains. And it Is further agreed that 
the shipper or owner will indemnify and hold harmless said company from ail 
damages on account of such daims or demands." One of the défenses relied 
upon was a settlement. The settlement was evidenced as follows: 

G. E. S. 
Loss and Damage. 

The Baltimore & Ohio Raih-oad Co. 
General Frei,5ht Demi riment. 

Dej)ot No. 57,537. To McLaughlin Bros. 

Address : Columbus, O. 
For loss of a horses in shipment from Bloomingburg, O., to Columbus, O., 

April 14, 1S91 $-350 00 

Amt. claimed $500 00 

Amt. compromised for SH50 00 

Amt. notallowed $150 00 $500 00 

Approved: Approved: Approved for 

F. Harnett, paymeut: 

Gen'l Freight Traffic Manager, W. T. Winchir, 

A. L. McDemmas. Gen'l Auditor. 

J. H. Collins, for plaintiiï in error. 
John S. Friesner, for défendant in error. 

Before TAPï and LURTOX, Circuit Judges, and ÏÏAMMOND, J. 

TAPT, Circuit Judge (after stating tlie facts as above). The first 
objection made by the plaintiff in error is that the aveiments of ju- 
risdiction in the amended pétition are not sufBcient to show that 
the plaintiff was a citizen of Ohio at the time of the flling of the pé- 
tition, ïhe amended pétition in tliis case was nierely the addition to 
the original pétition of the averment with référence to the citizen- 
ship. It was an amendment to the original pétition, and the new 
averment contained in the amendment had relation, in point of time, 
to the filing of the original pétition. A case presenting aclosely- 
analogous question has recently been decided by the court of appeals 
of the Eighth circuit. Carnegie, Phipps & Oo. v. Hulbert, 16 C. C. 
A. 498, 70 Ped. 209-218. There the question was whether a statute 
of limitations constituted a good défense to the action. Suit had 
been brought within the statutory period, but the pétition with 
which the suit was begun did not contain the requisite averment as 
to the diverse citizenship of the parties essential to give the circuit 
court jurisdiction. After judgment the case was reversed for want 
of jurisdiction, with leave to the parties to amend to make the prop- 
er averment. An amendment was made. By the time the amend- 
ment was made, the time of the statutory limitation had expired, 
and the contention was that the suit must be regarded as having 
been commenced from the time the proper jurisdictional averment 
was made. This contention was defeated on the ground that the 
amendment related back to the time when the original pétition was 
flled. A similar question had been passed upon in the case of Bow- 
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^en V. Burnham, 8 C. C. A. 248, 59 Fed. 752. There thé question 
was whether an attachaient suéd ont on a pétition which did not 
make the proper jurisdictional averments would relate baek to the 
time of ûling the original pétition, after an amendment had been 
made to the pétition supplying the defect. In that case the court 
said, speaking by Judge Caldwell: 

"But the court very properly granted the plaintift's loave to amend tbeir 
complaint, and It was amended. Nevertheless, the plaintlfE in errov asserts 
that as the complaint, at the time tho attachment was Issiied, did not contaln 
the necessary jurisdictional averments, every step talien in the cause prior 
to the amendment was void, and that the amendment of the complaint eould 
not impart vitality or yalidity to anything donc before the amendment was 
made. Thls contention is wholly untenable. It is everyday practice to allow 
amendments of the character of those nuide in thls case, and, when they are 
made, they hâve relation to the date of the tiling of the complaint, or the'issu- 
Ing of the writ or process amended. When a complaint is amended. it stauds 
as though it had originally read as amended. ïhe court lu fact had jurisdie- 
tlon of the cause from the beginning, but the complaint did not contain the 
requisite averments to show it. In other words, the amendment did not cro- 
ate or confer the jurisdiction; it only brought on the record a proper averment 
of a fact showing its existence from the commencement of the suit." 

So, hère, we thlnk the averment by way of amendment to tlie origi- 
nal pétition must be construed as of the date of the original 
pétition, and be given elïect as if the averment had been made 
a part of the original pétition. It would be improper, in an amend- 
ment to a pétition, for the plaintiff to aver a fact which happened 
subséquent to the filing of the original pétition. A pleading aver- 
ring such a fact would be a supplementary pétition, and not an 
amendment to the original pétition. An amendment to a pétition 
is not to be construed in the same way, in this regard, as the pétition 
for removal. A pétition for removal is necessarily filed some time 
after the pleading which begins the cause, and the pétition for re- 
moval is not in proper form unless it expressly avers the citizensMp 
as of the time of the beginning of the suit. Stevens v. Nichols, 130 
U. S. 230, 9 Sup. et. 518; Kellam v. Keith, 144 U. S. 568, 12 Sup. Ct. 
922. An averment in the présent tense in a pétition for removal is 
-an averment as of the time of the flling of that pétition, and not 
as of the time of flling the original pleading in the cause. Nor is 
there any defect in the averment that the défendant company was 
an association of persons duly incorporated under the laws of Mary- 
land. The due incorporation under the laws of Maryland raises the 
conclusive presumption, in accordance with the décisions of the su- 
prême court, that ail thë members of the association thus incorpo- 
rated are and were citizens of Maryland. Muller v. Dows, 94 U. S. 
444; Frisbie v. Railway Co., 57 Fed. 1-3. 

We flnd no error in the record. There was ample évidence to sus- 
tain the flnding of the jury that the accident occurred by reason of 
the defective character of the bridge, and the failure of the company 
to maintain it in a safe condition. 

There was no doubt of the authority of the agent to allow Mc- 
Laughlin to ride with the stock which he had shipped, and to take 
charge of it on the trip. The only limitation of authority dairaed 
was that the contract of shipment should hâve contained certain re- 
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strictions. One was tliat the company ehould be held liarmless from 
any injurj occurring to the owner or agent in charge o£ the stock 
on the trip. This, of course, under the principles announced by the 
suprême court of the United States in Railroad Co. t. Lockwood, 17 
Wall. 357, could not exempt the company from liability for an injury 
occurring through the négligence of its agents. That was the case 
of a drover traveling in charge of cattle on a train, who had been 
required to sign an agreement to attend to the loading, transporting, 
and unloading of them, and to take the risk of injury to them, and 
Personal injury to himself. He traveled on what was called a 
"drover's pass," declaring on its face that its acceptance was to be 
considered as a release of the company from ail liability for dam- 
ages and injuries received on the train. The limitation of liability 
was held Toid. In the case at bar the same limitation is relied upon 
by the company. It is void. An attempt to limit the authority of 
an agent by requiring that he shall impose such a limitation in every 
eontract of shipment must be equally nugatory. Moreover, even if 
a case were made showing that the agent had such a limited au- 
thority, it would not affect a person dealing with him as a repré- 
sentative of the company, without notice of such a limitation. It 
is part of the duty of the railroad company, as a common carrier, to 
ship stock. North Pennsylvania E. Co. v. Commercial Nat. Bank, 123 
U. S. 727-734, 8 Sup. Ct. 266; Stock-Yards Co. v. Keith, 139 U. S. 128- 
133, 11 Sup. Ct. 461. And a station or freight agent in charge of a 
station and freight dépôt at any place where stock is likely to be 
shipped raay be presumed to hâve authority necessary for the pur- 
pose. 

Finally, reliance is had upon a receipt of McLaughlin Bros, as a 
settlement with the plaintiiï for his personal injury. We regard 
this défense as frivolous. The receipt, on its face, expressly states 
that it is for two horses, and makes no référence whatever to the 
Personal injury of McLaughlin. The firm asserted no right to re- 
cover for thèse personal injuries. Such right was in McLaughlin 
himself, as an individual; and the release of the firm claim could 
not, by any possibility, include a claim by one member of the flrm 
for such a tort. The judgment of the court below is aflirmed, with 
costs. 



JOHNSON V. GARBER et al. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.) 

No. 372. 

Pkacticb— Time for Taking Exceptions. 

Exceptions to the rulings of a court in tlie progress of a trial canuot 
be considered by an appellate court, upon wrlt of érror, if the same were 
not talicn at the trial, and before the verdict was rendered, though the 
omission to do so was Jn conformity to a practice prevailing In the trial 
court, but Hot embodied in a raie, by which exceptions were permltted 
to be takéri after the close of the trial, and included in the blU of excep- 
tions as if I taken at the proper time. 
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In Errbr. to tbe Circuit Court of the United States for the West- 
ern Division of the Western District of Tennessee. 

ThiS is a vriit of en-or to a judgment of the circuit court of tlie Western 
division of tlie Western district of Tennessee in a suit brouglit to recover uijon 
an attacliment bond for tlie maliclous prosecution of an attachment suit 
against the prôperty of the plalntifC, Edwin L. Johnson. After the heariug of 
the évidence, upon direction of the court, the jury returned a verdict for 
nominal damages in the sum of one dollar, upon which the court entered judg- 
ment. The only errors assigned are to the charge of the court, aud they are 
based on exceptions the manner of taking which is recited in the bill of excep- 
tions allowed by the trial judge as foJlows: 

"No spécifie objections were made, at thé time of tlie giving of the charge, 
by the plaintlff, but the judge who tried this cause now states in respect to 
this matter that it has always been the invariable practice of the court, vvell 
linown, and aeted upon by counsel, though no formai ruie to this effect has 
been adopted by the court, not to requfre such spécifie objections to be so 
taken; but counsel on either side is understood always to hâve takeu the ob- 
jection to any instruction, or any part of the charge, so that, in subsequently 
making up the bill of exceptions, he may take any objection as if the rule of 
taking it at the time had been fuUy complied w^ith. There was no request on 
either side for any departure from this practice, and this bill of exceptions is 
accordingly allowed under the practice hère meiitioned. The plaintitï's coun- 
sel acted upon the expectation, no doubt, of beiug allowed this privilège, 
l'here was no agreement to this practice by counsel for défendant in this case. 
Nothing was said about it on eithei- side. The défendants object, and except 
to the above action of the court for the reason that the court has never adopted 
any rule such as is stated to be the practice; and, furtlier, for the reason that 
no rule of the court or practice of tho court authorizes the signing of a bill of 
exceptions at a term subséquent to tlie term at wliicli the matters excepted to 
occurred, especially when there was no agreement between the parties to 
that efCect, and there was no sucli agreement hère. But the court overruled 
the objection, and the défendants objected, aud hère note their exception. 
Plaintiffi's counsel, who tried this case, now state tliat they did not, at the 
time, formally présent exceptions to the charge, as they understood such 
course was unnecessary and improper, under the practice of the court. The 
défendants object, and except to tbe foregoing statement, beeauise iielther 
they nor their counsel agreed to such practice; further, because it is the mère 
voluntary statement of counsel for plalntifC, made many months after tlie trial 
of the cause, and after the judgment had been rendered, and therefore not 
proper matter for a bill of exceptions; further, because counsel were bound to 
linow there was no rule of this court making it the practice of the court, and 
therefore they were bound to foUow the regular practice, and should hâve ex- 
cepted at the time. The court overruled the objections, and défendants ex- 
cepted, and now note their said exception. The plaintiff, in the manner beforo 
stated, excepted to the foUowing portions of the charge delivered to the jury: 
tThen are set out the ext'eptions, which it is not necessary to state, in view of 
the décision of the court.]" 

Frazer & Heath, for plaintiff in error. 

Wm. M. Eandolph, George Eandolpli and Edward Randolptv, for 
défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Judge. Tiie exceptions to tlie charge set forth in 
the bill of exceptions cannot be considered by this court upon a writ 
of error, because they were not taken at the trial and before the 
verdict was rendered. The rule is peremptory, and without varia- 
tion, that a court of error cannot consider an exception which vas 
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not tendered at the time of the ruling of the trial court complained 
of. This has been the uniform construction of tlie statute of West- 
minster II. (13 Edw. I. c. 31; 2 Inst. 427), whence came the modem 
practice in respect to bills of exceptions, and has always been un- 
derstood to be the rule of law prevailing in appellate proceedings 
under the common law (Tidd, Prac. *803). In Wright v. Sharp, 1 
Salk. 288, a corporation book was olïered in évidence at the assizes 
to prove a member of the corporation not in possession, and refused. 
Ko bill of exceptions was then tendered, nor were the exceptions 
reduced to writing. So tlie trial proceeded, and a verdict was given 
for the plaintifif. Next term the court was moved for a bill of ex- 
ceptions, and it was stirred and debated in court. Chief Justice 
Holt, in ruling on the question, said : 

"The statute, indeed, appoints no time; but tlie nature and reason of tlie 
thing requires the exception should be reduced to writing, when taken and 
disallowed, llke a spécial verdict, or a demurrer to évidences Not that they 
need be drawn up in form; but the substance must be reduced to writing 
while the thing is transacting, because it is to become a record. So the mo- 
tion is denled." 

The same view has been taken by tlie suprême court since its 
earliest décisions. In Walton v. U. S., !) Wheat. G51-6.57, Mr. Jus- 
tice Duvall said: 

"It is a settled priuciple that no bill of exceptions is valid which is not for 
matter excepted to at the trial. We do not niean to say that it is necessaiy 
(and, in point of practice, we know it to be otherwise) that the bill of excej)- 
tions should be formally drawn and signed, before the trial is at an end. It 
will be sufHclent If the exceptions be taken at the trial, and noted by the court, 
with the requisite certainty; and it may afterwards, during the term, accord- 
Ing to the rules of the court, be reduced to form and signed by the .nidge; 
and so, in fact, is the général practice." 

See Ex parte Bradstreet, 4 Pet. 102-107; Brown v. Clarke, 4 How. 
4-15; Sheppard v. W^ilson, 6 How. 200-275. 

In Phelps V. Mayer, 15 How. 160, it was sought, upon a writ of 
error, to raise the question of the correctness of the action of the 
court below in delivering certain instructions to the jury, and in 
refusing to deliver others. No exception was taken to the action of 
the trial court while the jury remained at the bar. The day after 
the verdict was rendered, the losing party came in and flled his ex- 
ceptions. There was nothing in the certiflcate from which it could 
be observed that the exception was reserved during the pending of 
the trial. The suprême court held that the exceptions were not be- 
fore them for review. Mr. Justice Taney, delivering the opinion 
of the court, said: 

"It has been repeatedly decided by this court that it must appear, by the 
transcript, not only that the instructions were given or refused at the trial, 
but also that the party who complains of them excepted to them while the 
jury were at the bar. The statute of Westminster II., which provides for the 
proceeding by exception, requires, in explicit terms, that this should be done; 
and, if it is not done, thei charge of the court or its refusai to charge as re- 
quested forms no part of the record, and cannot be carried before the appel- 
late court by writ of error. It need not be drawn eut in form, and signed, be- 
fore the jury retire; but it must be taken in open court, and must appear, by 
the certiflcate of the judge who authenticates it, to bave been so takén. Nor 
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Is: tljts a mère formai or technical prévision; It -was Introduced and Is ad- 
hered to for purpoBes of justice. For if it Is brought to the attention of the 
court that Dn,é of the parties excepts to hiô opinion, he has an opportunlty of 
rëconslderlng or erplainiiig it more fully to the jury. And if the exception la 
to évidence, the opposite party mlght be able to remove It by further testi- 
many, if apprised of it in time." 

In Turner v. Yates, 16 How. 14-29, Mr. Justice Curtis, speaking 
for the suprême court, said: 

"The record must show that the exception was taken at that stage of the 
trial when its caUse arose. The time and manner of placiug the évidence of 
the exception formally on the record are matters belonsing to the practice of 
the court In whlch the trial Is held. The convenlent dispatch of business, In 
most cases, dpès not allow the préparation and signature of blUa of exception 
during the progressof the trlaL" 

In U. S. V. Breitling, 20 How. 252, Mr. Ckief Justice Taney said: 

"The attention of this court has, upon several occasions, been called to thls 
Bubject, and thé rule establlshed by Its décisions will be found to be this: 
The exception must show that It was taken and reserved by the party at the 
trial, but it may be drawn eut In form, and sealed by the judge, afterwards." 

See, also, Dredge v. Forsvth, 2 Black, 563-5G8; Kellogg t. Forsyth, 
Id. 571-573; Simpson v. Dali, 3 Wall. 460-473. 

In Stanton v. Embrey, 93 U. S. 548-555, Mr. Justice Clifford said: 

"Unless the exceptions to the rullngs of the court In the progress of the trial, 
or to the Instructions of the court given to the jurj', are signed by the judge, 
or sealed with his seal, It Is not a blU of exceptions, withln the meanlng of 
the statute authorlzing such proceedlng, nor does It become a part of the rec- 
ord. Instead of that, the establlshed rule is that the exception must show 
that It was taken and reserved by the party at the trial; but it may be drawn 
out In form, and signed or sealed by the judge, at a later perlod." 

See, also, Hunnicutt v. Peyton, 102 U. S. 333-358. 

In U. S. V. Carey, 110 U. S. 51, 52, 3 Sup. Ct. 424, Mr. Chief Justice 
Waite used this language: 

"The rule Is well establlshed and of long standing that an exception, to be 
of any avall, must be taken at the trial. It may be reduced to form, and 
signed, afterwards; but the fact that It was seasonably taken must appear 
affirmatlvely In the record, by a bill of exceptions duly allowed or otherwise. 
♦ • * Thls, clearly, is not such a case. There Is nothing whatever to Indi- 
cate that any exception was taken to the rejectlon of the évidence complalned 
of until the next term, after the trial was over, and the judgment rendered, 
though not signed. ♦ • * The language hère Implies an exception only ai 
the time of tendering the blU of exceptions to be signed, whieh was net only 
long after the trial, but at a subséquent term of the court It foUows that the 
errors assigned are not such as we can conslder." 

See, also, iBank v. Eldred, 143 U. S. 293-298, 12 Sup. Ct. 450;. 
Thiede t. Utah Territory, 159 tJ. S. 510-522, 16 Sup. Ct. 62. 

The same conclusion must be reached in the case at bar. It ia 
expressly stated that, not only was no exception taken, but no objec- 
tion was made to the charge by the court at the time it was delir- 
ered. The trial judge states it to be the invariable practice of the 
court below, well known and acted upon by counsel, though no form- 
ai rule to this effiect has been adopted by the court, not to reqiiire 
such spécifie objections to bé so taken, but counsel on either side 
la understood àlways to hare taken the objection to any instruction» 
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or any part of the charge, so that, in subsequently makîng up the bill 
of exceptions, he may take any objection as if the rule of taking it 
at the time had been fully complied with. In view of the proper 
practice deflned in the décisions already referred to, the practice of 
the court below was improper; and the fact that such practice ob- 
tained cannot give this court power to consider an exception which 
was net reserved at the only time when, under the law, It could hâve 
been reserved, namely, at the trial, and while the jury were at the 
bar. It does not appear that the defendant's counsel made any 
agreement by which the exceptions reserved at the time of tender- 
ing the bill of exceptions should be considered as having been made 
at the time of the trial. If such an agreement had been made, it 
might possibly hâve been the duty of the court below to enforce it 
by making the bill of exceptions show that the exceptions were re- 
served at the time of the trial, on the ground that any other bill 
of exceptions would be a fraud upon the party misled by such agree- 
ment. Whether this be true or not, there was no such agreement 
hère, and the défendant could not be bound by the practice, whfch 
was improper, and which it was beyond the power of the court to 
adopt. 

The judgment of the court below is afflrmed. 



In re HALL & STILSON OO. 

(Circuit Court, S. D. California. April 8, 1896.) 

No. 647. 

1. COMITT — COUKTS OP CONCURHBUT J0RISDICTION — SkIZURE OF PbOPERTT. 

Tlie rule of comity wlilch forbids the seizure of property, subject to the 
jurlsdiction of one court, by another court of concurrent jurisdietion, ap- 
plies only where there is actual or constructive possession of the prop- 
erty by the former court. 
3. Attaohment of Keal Property — Effbct — Possession of Court. 

The levy of an attachment upon real estate gives to the court from 
which the process issues neither actual nor constructive possession of 
the property, but only créâtes a lien thereon in favor of the attachment 
créditer. 
8. RBCBivERsaip— Lbave to Sell dndbr Execution. 

Where real property, under attachment upon process from a state 
court, is taken into the possession of a receiver of a fédéral court, leare 
should not be granted by the latter court to sell such property under 
exécution in the attachment suit, if the property is not ample to meet 
ail claims upon it, or if the condition of the title is such that the prop- 
erty would be lilcely to be sacrificed if sold before the title Is cleared 
up by a decree. 

Paris & Allison, E. B. Stanton, and Hatch, Miller & Brown, for 
petitioner. 

Andersen & Anderson and Gardiner, Harris & Rodman, for inter- 
veners Wood and others. 

H. C. Dillon, for receiver, 

Allen & Flint, for complainant. 

Clarence A. Miller, William Chambers, W. J. Hunsaker, and 
Miller, Wynne & Miller, for défendants. 
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WELLBORÎT, Pistrict Judg*. This is a pétition by the Hall & 
Stilson Company, a corporation, for an order authorizing the sherifl 
of the xGunty of San Bernardino, state of California, to levy an 
exécution upon certain real estate, and 38 ounces of amalgam, in said 
pétition described and mentioned, and being the property of said 
Vanderbilt Mining & Milling Company. The pertinent facts are 
that on the 23d day of February, 180.5, petitioner, the Hall & Stilson 
Company, commenced an action in the superior court of said county 
against the Vanderbilt Mining & Milling Company, a corporation, on 
an indebtedness of $5,165.83, besides interest, and that on said day 
a writ of attachment was issued ont of said superior court, which, 
on the same day, was levied upon said real estate and amalgam, 
the latter being taken into the custody of the sheriff; that after- 
wards, on the ISth day of June, 1895, judgment was recovered by 
the plaintifl in said action for the amount above named; that on or 
about the 18th day of June, 1895, in a suit pending in the United 
States circuit court for the Southern district of California, wherein 
Henry King Whittle is plaintiff, and the said Vanderbilt Mining & 
Milling Company and others are défendants, W. K Crandall was 
appointed receiver of ail the property of the said Vanderbilt Mining 
& Milling Company; that said Crandall, as such receiver, took, and 
now holds, possession of said real estate, while said sheriff has 
possession of the amalgam. Petitioner asks for an order permitting 
the levy of its exécution upon said property. 

The amalgam being personalty, and possession of the same having 
been taken by the sheriiî under state prooess, this court cannot, 
through its receiver, or in any other manner, rightfully interfère 
with said property while such possession continues. Hagan v. 
Lucas, 10 Pet. 400; Taylorv. Carryl, 20 How. 583; Freeman v. Ilowe, 
24 How. 450; Ableman v. Booth, 21 How, 506; Ex parte Dorr, 3 
How. 104; Peck v. Jenness, 7 How. 624; Slocum v. Mayberry, 2 
Wheat. 1; Covell v. Heyman, 111 U. S. 176, 4 Sup. Ct. 355. With 
référence to the other property the question to be determined is 
whether or not, having been attached as real estate, under process 
from the state court, it could thereafter be laAvfully seized by the 
receiver of this court. This question involves two others: First. 
What relation, according to the rule of comity, must one court 
sustain to property in order to preclude lawful seizure of the prop- 
erty by another coux't of concurrent jurisdiction; or, more spe- 
ciâcally, is possession of the property by the former court an essen- 
tiâl constituent of the rule? Second. Does a state' court in Cali- 
fornia, by attachment of real estate, acquire possession, actual or 
constructive, of the property, or does the levy of the attachment 
merely inipose a lien upon the property attached? With référence 
to the flrst of thèse two questions, the suprême court of the United 
States has enunciated the controlling principle, as follows: 

"That principle is tliat, wlienever property has been seized by an offlcer 
of the court by virtue of its process, the property Is to be considered as 
in the custody of the court, and under Its légal eontrol for the time being; 
and tha^t no other court has a right to Interfère with that possession unless 
It be some court which ma y hâve a direct supervisory eontrol over the 
court whose process bas flrst taken possession, or some superior jurisdic- 
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tlon in tbe premises. This Is the principle upon whicn the décision of tliis 
court rested in Taylor v. Carryl, 20 How. 583, and Hagan v. Lucas, 10 Pet. 
400, both of which assert substantially the sanie doctrine. A departure 
from this rule would lead to tlie utmost confusion, and to endless strife 
between courts of concurrent jurisdictipn deriving tlieir powers from the 
same source. But how much more disastrous would be tlie conséquences 
of such a course in the conflict of jurisdiction between courts whose powers 
are derived from entirely différent sources, while their jurisdiction is con- 
current as to the parties and the subject-matter of the suit. This principle, 
however, has its limitations; or, rather, its just définition is to be attended 
to. It is only while the property is in possession of the court, either ac- 
tually or constructively, that the court is bound or professes to protect that 
possession from the process of other courts. Whenever the litigation is 
ended, or the possession of the offlcer or court is discharged, otlier courts 
are at liberty to deal with it aceording to the rights of the parties before 
them, whether those rights require them to talie possession of tlie property 
or not. The effect to be glven in such cases to the adjudications of the 
court first possessed of the property dépends upon prinoiples familiar to 
the law; but no contest arises about the mère possession, and no conflict 
but such as may be deeided without unseemly and discreditable collisions." 
Buck V. Oolbath, 3 Wall. 334. 

The above quotation not only implies, but expressly déclares, that 
the rule of comity forbids the seizure of property by a compétent 
court only when the property is in the possession, aetual or construct- 
ive, of another court of concurrent jurisdiction. Again, in the case 
largely relied on by petitioner, the court enunciates tlie rule of 
comity, as foUows: 

"Property thus levied on by attacliment or tal^en in exécution is brought 
by the writ within the scope of the jurisdiction of the court whose process 
it is, and as long as it remains in the possession of the offlcer it is in the 
custody of the law. It is the bare fact of that possession under claim and 
color of that authority, without respect to the ultimate right, to be asserted 
otherwise or elsewhere, as already sufflciently explained, that furnishes 
to the offlcer complète immunity from the process of every other jurisdic- 
tion that attempts to dispossess him." Covell v. Heyman, 111 U. S. 179, 4 
Sup. et. 355. 

Hère, again, is an emphatic déclaration that possession is an essen- 
tial, and the main, constituent of the rule of comity. In still 
another case the reason of the rule is thus stated: 

"Since, then, property in the hands of an offlcer of a court under légal 
process is to be considered as in the custody of the court, the offlcer would 
clearly hâve no right to surrender it without the order of the court to 
whom he owes obédience; and therefore an attempt of an offlcer of an 
alien jurisdiction to talie the property out of the possession of the offlcer 
holding it must, inevitably, either prove futile, or lead to a forcible collision. 
Would the offlcer In possession be justifled in surrendering the property 
at the mandate of a court foreign to him, and without any power whatever 
to give him protection against the orders of his own court? Would it not 
be his duty to resist by force the attempt ol an offlcer of a différent juris- 
diction to take the property from his custody? Can the offlcer in posses- 
sion be required to détermine for himself, in advance of the judgment of 
his own court, and of the court from which the writ of replevin issues, 
the right of the plaintiff suing out a replevin from an alien jurisdiction 
to the property in dispute, and the authority of the offlcer serving the writ 
of replevin to seize and take the property? And can an offlcer be adjudged 
in contempt, and punished for his disobedience to the process of an alien 
jurisdiction, while acting in obédience to the command of his own court, 
in refusing to deliver up property which he holds as the mère custodian 
of that court?" Senior v. Pierce, 31 Fed. G29, 630. 
V, 73p.no. 4— 34 
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The reasôniilg of this extract unanswerably sustains what has 
Aiready been said in référence to the matter of possession. Peti- 
tioner, howeyer, insists, that the distinguishing feature of the ruie 
of comity is, not the possession of the property by the court, but 
the jurisdiction of the court over the property, Probably there 
can be found in some of the cases isolated expressions, which give 
countenance to this contention, but it will not bear the test of care- 
ful investigation. Wherever, in such cases, the wprd "jurisdiction" 
is employed in this connection, the context, I thinlc, will disclose 
that it is used synonymously with "possession." The authority in- 
voked by the petitioner on this point is Oooper v. Eeynolds, 10 Wall. 
308-321. In that case it is to be observed that the principle of 
comity was not in any way involved, nor even remotely considered, 
and that the only question before or decided by the court was that, 
under the laws of Tennessee, an attachment of real estate, without 
Personal service upon the défendant, furnishes sufiicient ground of 
jurisdiction to authorize a judgment binding upon the attached 
property. This rule of law, however, is very différent from petition- 
er's contention that, under the laws of California, real estate, when 
attached by one court, cannot, without a violation of the rule of 
comity, be seized under process from any other court. A court may, 
without Personal service on the owner, acquire such jurisdiction over 
spécifie property as will support a judgment against the same, and 
yet not obtain that possession, actual or constructive, of the prop- 
erty, -vi'hich would preclude its seizure by another court. This situa- 
tion may arise in a suit to foreclose a mechanic's or other statutory 
lien, or a mortgage; and that in the latter case jurisdiction may 
exist without possession is fully confirmed by the fact that the law 
provides that the court may, in certain exigencies, and through the 
instrumentality of a receiver, take the mortgaged property into its 
custody and possession. So, too, as is the case hère, there may be 
jurisdiction without possession, where an attachment is levied upon 
real estate. In this connection it is perhaps proper to say that 
I hâve not overlooked the rule that,, "when two courts hâve concur- 
rent jurisdiction over the same subject-matter, the court in which 
the suit is first commenced is entitled to retain it." This rule, with 
its exceptions and qualifications, is fully discussed in Sharon v. 
Terry, 36 Fed. 337. No such point, however, is involved hère. The 
litigation in this court is a suit in equity to détermine conflicting 
daims and liens to and upon the property, while the litigation in the 
state court was not only between différent parties, but simply an 
action to recover judgment on a money demand. So that the rule 
above stated, which rests upon prier jurisdiction, has no relevancy 
whatever to the pending application. 

As to the first of the two questions above stated, my conclusion 
is that the rule of comity applies only where there is actual or con- 
structive possession by the court of the property involved; or, adopt- 
ing the définition of Justice Miller, in Buck v. Colbath, supra: 

"It is only whlle the property is in possession of tlie court, either ac- 
tually or constructively, that the court is bound or professes to protect that 
possession from the process of other courts." 
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TMs brings me to the second question stated in the outset of this 
opinion, namely, whether or not the levy of an attachment upon real 
estate in California gives to the court from which the procès» 
issues possession, actual or constructive, of the property. My at- 
tention has not been called to any express adjudication of this ques- 
tion by the suprême court of California. Pertinent décisions, how- 
ever, by the highest courts of other states are nuraei'ous, and gen- 
erally, if not uniformly, to the effect that by an attachment of real 
estate a lien thereon is secured, but that no sort of possession is 
acquired by the ofiScer serving the writ. In New Hampshire it has 
been held that : 

"Where real estate Is attaehed, the offlcer serving the writ gains no right 
of property in or possession of the real estate by the attachment." Scott 
V. Print Works, 44 N. H. 507. 

And, again, that: 

"By the opération of the attachment thus prorided for and regulated, 
if lands were attached, the debtor or other jjerson in possession is not dis- 
turbed in bis possession until the levy of the exécution; but the attach- 
ment fastens itself, as a charge or incumbrance. upon ihe land, from the 
tlme it is made; so that any subséquent purchaser, even before a levy, eau 
only take subject to the incumbrance of the attachment. nor can any other 
créditer, by a levy of an exécution, avold the opération of this charge or 
incumbrance. The plaintiff in the action gains a priority of right, from 
the date of his attachment, to hâve satisfaction of his claim out of the es- 
tate attached, in case he shall obtain a judgment. In an attachment of 
Personal estate, the sheriff, upon the service of the wnt, takes the posses- 
sion of the goods, and aequires thereby a spécial property In them for the 
purpose of enforcing and protecting the attachment, and the rights of ail 
concerned in the attachment and in the goods. He is then accountable. 
both to the plaintiff and to the défendant, for the disposition of them. If 
The pl.«iiutifC obtains a judgment, they are seized and sold upon tlic ex- 
écution. If he fails, they are returned to the debtor. Some person may 
become accountable for them, and they may thus go back into the hands 
of the debtor, and the attachment be dissolved; the sheriff having, by 
means of a receipt for them, the security of some third person, which is 
in that case to be made available to the creditor. But if the attachment 
is not dissolved it fastens itself upon the goods as a charge or incumbrance, 
like the attachment upon real estate, and the avails of them are flrst to be 
applled to the satisfaction of the judgment when recovered. Subséquent 
attachments may be made upon them by the same sheriff, and where there 
are several attachments the attaching creditors bave a right to priority of 
satisfaction, so far as thosë goods are concerned; not by priority of judg- 
ment, but by that of the attachment. Poole v. Symonds, 1 N. H. 292, 294; 
Bissell v. Huntington, 2 N. H. 142; Hackett v. Pickering, 5 N. H. 24; Kit- 
tredge v. Bellows, 7 N. H. 428; Clark v. Morse, 10 N. H. 238. Subséquent 
attachments may also be made of real estate, by the same or any other 
offlcer, with a like resuit as to priority of satisfaction." Kittredge v. War- 
ren, 14 N. H. 522. 

Now, if the levy of an attachment on real estate brought the prop- 
erty into the possession of the offlcer serving the writ, that posses- 
sion would be exclusive, and no other offlcer could interfère with 
the property; yet, as above stated, subséquent attachments may be 
levied by différent ofGIcers. From this it unavoidably results that 
an attachment of real estate does not bring the property into the 
custody or possession of the offlcer, but merely imposes a lien there- 
on. 
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Tlie suprême court of Missouri uses the following language. 

"It is now contended by the plaintlff tliat the agreement to take juaguienis 
on the attachment suits and sta;y exécution thereon had the efCect of post- 
poning the liens in those cases, and givlng his jndgment the priority. The 
attacliment suits Iiere operated on real estata, and the liens dated from the 
time of the levy. The levy was made ou ail the real estate owned by the 
défendant in the suits, and the voluntary withdmwal of the pleas in abate- 
ment simply allowed the judgments to be taken by default, and did uot in- 
terrupt the continuity of the lien. Nor do we think the agreement for a stay 
of exécution had the effeet of postponing the lieu, and giving a préférence 
to the plaintifC's judgments. Had the subject of the levy iDeen personal prop- 
erty, a différent prlùciple would govern, for it is held that where, in the case 
of Personal property, a plaintiiî directs an offlcer to hold up his executiou, 
and not to sell or proceed to niake the inoney until he shall give further orders, 
and until he shall flud ypun'ger exécutions erowding in, such acts reuder tha 
exécution dormant and fraudulent as to subsequeut exécutions. Field v. 
l/iverman, 17 Mo. 218. But the distinction between liens in cases of real 
estate and personalty is palpable and well detined. In the one case the 
judgment confers a lien; in the other it arises out of the exécution. Where 
an exécution is levied on personal property, the property is thenceforth in 
the custody of the offlcer, and other parties are precluded from taking or 
intermeddling with it. If the plaintiiî sees proper to direct the officer to 
hold it up, and not to proceed to satisfy the writ, junior judgment creditors 
may be kept out of their rights and retarded in their collections indeflnitely. 
This would work a fraud which the law will not sanction. But in the case 
of real estate there can be no such hindrance. A junior judgment créditer, 
by the provisions of the statute, can levy his exécution, and proceed to sell 
lands at any time; the sale being made subject to the prior lien." Ens- 
worth V. King, 50 Mo. 482. 

In Vermont, the distinction between attacliraeuts of real and per- 
sonal property is thus stated: 

"In the attachment of personal estate the offlcer acquires a spécial property, 
and the right to its custody and possession. For any injury to it the right 
of action is in the offlcer, as, in any termination of the case, he is accouut- 
able for the property either to the créditer or debtor. That spécial property 
the offlcer mayrelease, so as to destroy any lien upon the property created 
by the attachment. He may permit the possession of the property to remain 
with the debtor, in which case it can be held by a subséquent attachment. 
or a subséquent purchaser, free from any lien or claim of the offlcer upon it. 
His right over that property is independent of the créditer or debtor, as, in a 
given event, he is responsible for it to the debtor, and in another event to the 
créditer; and that right exists so long as that spécial property continties 
in him. But we apprehend a différent rule applies in the attachment of real 
estate. When such attachment is made, the offlcer acquires no spécial prop- 
erty in the land. He is not required or authorized to take the possession of 
it, nor, in any event, is he accountable for the property, or for its rents, iu- 
comes, or profits. This agency and authority is terminated whenever his 
duties are performed, for which the process was put into his hands. The 
lien created by the attachment, whatever may be its character, is in the créd- 
iter, and he only can release or discharge it." Braley v. French, 28 Vt. .552. 

To the same effeet, the suprême court of Massachusetts déclares: 

"The analogy between the attachment on mesne process of real and Per- 
sonal property, though designated by the same term, is very sliglit. The 
early history of attachments of personal property in this commonwealth, as 
a security for a debt to be Teeovered, and the original connection, or perhajis 
Identity, Of this process with the writ of dlstringas at common law, and the 
rules applicable to the latter process, can go very little way in aiding us to 
a right construction of the rules affecting an attachment of real estate. Wo 
must, therefore, be governed in the construction of thèse rules by usage and 
statute, the nature of the process, and the reasons upon which it is allowed. 
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The object of thls process, as it is now regulated by usage and by statute, 
is to glve to the cieditor, upon the commencement of his suit, a lien upon 
the real estate of his debtor. It. is à branch of that System of policy whieh 
eiiai'ges the real estate of a debtor with the payment of his debts both during 
his life and at his decease. By the attachment, no estate passes, no interesc 
vests in the créditer; neither tlie interest nor the possession ot the debtor 
is divested; nor does tlie otiicer or créditer acquire any riglit to take tlie 
issues or profits. It constitutes a real lien wliich eau be niade available to 
tlie creditor only upon a compliauce with varions conditions, namely, tlwt 
he shnll lecovcr a judgment in tliat suit, that he shall obtaiu no otlier satis- 
faction than by levylng on the real estate, and that be shall make such levy 
within a liœited time, and conforni to the rules of law. In almost ail thesii 
respects this process is distinguishable from an attachment of personal 
property, or distringas. In the latter the otiicer must take the goods into 
lus own custody, otherwise the secu'ity "vvould not be effectuai. He must 
keep possession, because lie is to stand responsible to the creditor if he re- 
covcrs judgment, otherwise to the debtor. He has a spécial property, be- 
cause this is necessarj' to enable him to défend his possession, and perform 
the duties whicli the law imposes on him. Most of thèse distinctions are 
fouuded on the locality, and consequently fixod and imniutable clmiactei-, of 
real estate. The acts of seisin aud possession, therefore, necessary to glve 
effect to an attachment of personal property, are wholly unnecessary in re- 
gard to real estate. and 'ad impossibilia seu vana lex non t'ogit.' " Taylor 
V. Mixter, 11 Pick. 346. 

More strongly in point than any of the cases yet noticed is that 
of Oldham V. Scrivener, 3 B. Mon. 579. From the opinion in this 
case I extract the following: 

'■Oldham sued ont an attachment in ehancery on a bill tiled under the 
statute of 1838 (Acts Assem. 18.37-:!8, p. 212), and had it levied ou a tract of 
land as the properr.y of Scrivener. Also two other bills had beeu tiled by 
other creditors to sub,1ect the tract to the satisfaction of their demands 
about the same time. Afterwards, and wliile those proeeedings were de- 
pending, Oldham obtained a judgment at law for his debt, and sued ont ex- 
écution thereou, and had it levied on tlie laud. and purchased it, and pro- 
cured the sheriff's deed for the same. On the motion of Scrivener, the cir- 
cuit court quashed tlie levy, sale, and sheriff's deed upon the sole ground 
that the proceediug was unauthorized and illégal because of the prior levy 
and pendency of tlie proeeedings in ehancery. We thiuk the court erred in 
this order. Upon the levy of an attachment or exécution on personal 
goods the otiicer seizes tliem and holds them in his custody, and they can- 
uot be levied on, seized, or taken into possession by another otiicer. To 
allow this to be doue would be to encourage conflicts and controversies 
between différent otiicers, each contending for the possession of tne proii- 
erty. '■* * * But real estate stands upon dilïerent ground. The offleer 
lias no right, upon the levy, to take possession of land, oi to oust the oc- 
cupant of his possession; nor has lie the right to deliver the possession to a 
purchaser under his sale. * * *" 

See, also, Saunders v. Insnrance Co., 4,"? Miss. 593; 1 Wade. 
Attachm. §§ 164-251; Drake, Attachm. g§ 239, 240. 

Upon the foregoing authorities there can be no doubt but that 
the levy of an attachment on realty simply créâtes a lien, and does 
not give to the offleer levying the Avrit possession, actual or con- 
structive, of the property. And such, I am satisfled, is the rule in 
California. Code Civ. Proc. Cal. § 537, is as follows: 

"The plaintifC, at the time of issuing the summous, or at any time after- 
ward, may hâve the property of the défendant attached, as security for 
the satisfaction of any judgment that may be recovered ualess the défend- 
ant give security to pay sùch Judgment," etc. 
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This language shows clearly that the object of the attacbment 
law is to provide the plaintifl means whereby he may obtain se- 
curity for his debt. Section 542 of said Code prescribes the manner 
in which a writ of attachment shall be executed, and is as foUows: 

"Sec. 542. The sheriff to whom the wrIt Is directed and delivered, miist 
exécute the same without delay, * • * as follows: (1) Real property 
standing upon the records of the county in the name of the défendant, 
must be attached, by flllng with the recorder of the county a copy of the 
writ, together with a description of the property attached, and a notice 
that it is attached; and by leaving a similar copy of the writ, description, 
and notice with an occupant of the property, if tûere is one; if not, then by 
postiug the same in a conspicuous place on the property attached. * * * 
(3) Personal property, capable of manual delivery, must be attached by 
taking it into custody. * • ♦ " 

Thua it will be seen that, in levying an attachment upon real 
estate, the ofHcer does not take the property into his custody. The 
possession of the occupant is in no way disturbed by the levy. Such 
occupant retains the actual and exclusive possession of the prop- 
erty. Under thèse circumstances it is impossible for constructive 
possession to be ir "^he offlcer making the levy, for, if this were so, 
the oÊScer would necessarily hold in antagonism to the occupant, 
and thus there Yould be ^ ^esented the anomalous and illogical sit- 
uation of one person in actual possession, and another, claiming 
adversely, in constructive possession, of the same property, at the 
same time. Such a solecism cannot exist in law. Since, then, the 
idea of constructive possession in the offlcer levying an attachment 
upon real estate is wholly inconsistent with the unquestioned fact 
of the actual, uninterrupted possession of the occupant of the prem- 
ises, it necessarily follows that the only acceptable theory as to 
the effect of an attachment of real estate is that the attachment 
simply imposes a statutory lien, just as a mortgage imposes a con- 
tractual lien. Again, where personal service is obtained on the 
défendant, as was done in the présent case, the attachment is sim- 
ply auxiliary to the main action, and in no wise necessary to the 
jurisdiction of the court. No order whatever is made by the court 
concerning the n'+ached property, unless it be perishable; nor does 
the final judgmenc refer to it in any way, but the judgment, in form 
and substance, is the same as in cases where there is no attach- 
ment. This is also true of the exécution. Furthermore, any num- 
ber of attachments, ail issued by différent courts, may be levied 
by différent officers upon the same real property, and no one of 
them will interfère with the others, for the obvious reason that 
each only créâtes a lien, and under none of them does the officer 
take possession of the property. Furthermore, when attached real 
property has been sold under exécution on a money judgment, and 
deed made by the sheriff, the court cannot, in that suit, without 
some statutory provision for a writ of assistance, put the pur- 
chaser in possession, but resort must be had to another and sep- 
arate action. Freem. Judgm. art. 350. This shows conclusively 
that the court has no custody of the property, for otherwise it would 
simply transfer its possession to the purchaser, and a separate ac- 
tion to recover possession would neither be necessary nor maintain- 
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able. The following cases froin the suprême court of tlie United 
States are conûrmatory of the conclusions reached in this opinion, 
viz. State of Georgia v. Jesup, 106 U. S. 458-464, 1 Sup. Ct. 363, 
and Wiswall v. Sampson, 14 How. 52. In the former case the state 
of Georgia had levied exécutions for taxes on certain real prop- 
erty of the Atlantic & Gulf Eailroad Company, which property was 
afterwards taken possession of by a receiver appointed in a fore- 
closure suit in the United States circuit court against said company, 
wherein Jesup, surviving trustée, was plaintifî. The state of Geor- 
gia petitioned the circuit court for leave to proceed with said exé- 
cutions, which pétition was refused, and the order of the court made 
therein as follows: 

"The state of Georgia haviug petitioned for leave to proceed witti certain 
exécutions for taxes, after argument and considération it is ordered and 
deereed that tlie said pétition of tlie state of Georgia be denied, and the 
same is hereby dismissed." 

The suprême court, on appeal, af3rmed the order, mainly on the 
ground that the state had not made itself a party to the suit; but 
in the opinion occurs the following language: 

"If, by law, the levies In behalf of the state were valid to the extent of 
creating a prlor lien in Its favor for taxes, or for the penalties or interest 
thereon, — as to which questions we express no opinion, — that priority was 
not affected or displaced by the subséquent possession of the property by the 
receivers in the toreclosure suit. In no légal sensé has the state been injured 
by the order dismissing its pétition. It may not, therefore, claim, as a mat- 
ter of right, that this court shall, upon this appeal, review the action of the 
court below in declining to surrender possession of the property covered by 
the levies under the exécutions for taxes." 

The syllabus of the case is as follows: 

"In a foreclosure suit pending in the circuit court, the mortgaged property 
being in possession of its receivers, the state of Georgia presented a pétition, 
in which, declining to become a party to the suit, it asked that the receivers 
be required to withdraw from the possession of a part of the property in 
their hands, upon some of which exécutions for state taxes had been levied 
prlor to their attachment. The pétition was denied and dismissed. Held, 
thàt the action of the court could not be revlewed upon the appeal of the 
state for the reason. If there are no others, that the order did not conclude 
any rlght it had in virtue of the exécution, or of the levies made thereunder." 

Hère was a direct holding of the United States circuit court, undis- 
turbed on appeal to the suprême court, that the levy by a sheriff 
of an exécution issued under state authority, and for taxes, did not 
preclude a subséquent seizure of the property by a receiver of said 
court. 

In the other of the two cases last cited — Wiswall v. Sampson — 
the suprême court held that, where an exécution issued out of the 
United States circuit court had been levied upon real property by 
the marshal, and subsequently thereto the same property was taken 
into the possession of a receiver appointed by a state court, and 
during the continuance of such possession sold by the marshal un- 
der said exécution, the sale was absolutely null and void. The 
court says: 

"The right of the petitioner, therefore, under his title, to the possession of 
the property as against the right of Wiswall under the proceedings In equlty 
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and the decree in his favor wpjild seem to tte a question directly involved. 
The court so understood the i^ue, and passed upon It, holding, as we hold 
in this case, that the sale'was illégal and void, having been made whlle the 
estate was in the possession and safe-keeping of the court of chancery." 

This language implies, aiid the whole opinion seems to proceed 
upon the théory, that the possession of the receiver was rightful; 
or, in other words, that the prior levy of the exécution by the mar- 
shal did not so bring the property into the custody of the law as 
to prevent its séquestration afterwards through the agency of the 
reeeiver. 

The suprême court, discussing, in a later case, tlie question of 
actual possession as an élément of the rule of comity, makes the 
following référence to Wiswall v. Sampson, supra: 

"In tlais aspect the case is directly withln the rule of décision established 
in Wiswall v. Sampsou, 14 How. 52. That was a controversy as to the title 
to real estate, one party claimiug under a sale upon exécution issued on judg- 
ments rendered in the circuit court of the United States, the property being 
at the time of this sale in the possession of a receiver of a state court, under 
■whose subséquent decree and sïile the défendant claimed title. It is a sig- 
niflcant fa et in that case that at the time of the appointment of tlie receiver 
by the state court the exécutions upon the judgments liad been issued and 
levied, and were a subsistiug lien upon tlie premises." Heidritter v. Oil- 
Cloth Oo., 5 Sup. et. 135. 

My conclusion is that the levy of the attachment by the Hall & 
Stilson Company upon the real property of the Vanderbilt Mining 
& Milling Coinpany did not so bring the property withln the custody 
of the state court as to render unlawful its seizure by the receiver 
of this court. 

It is undoubtedly true, as insisted by petitioner in its brief last 
filed, that the appointment of a receiver in this suit did not dis- 
charge its attachment, or displace the lien thereby acquired. On the 
contrary, in the administration of the property, this lien will be 
recognized and protected, according to its priority. It is also, doubt- 
less, within the power of this court to grant to petitioner leave to 
proceed with the sale of the property under its exécution; but I 
do not believe that, inview of the existing conditions, it would be 
right or proper for such leave to be now granted. The power and 
the duty of the court are indicated in the following quotation from 
Wiswall V. Sampson, supra: 

"Neither do we doubt but that it Is compétent, and miglit, in some cases, 
be fit and proper, for the court, where the property. in dispute is ample, and 
the litigation protraeted, to permit tho exécution to issue, and compel the 
prosecuting créditer to pay off the judgment. 3 Beav. 428. But it is mani- 
f est that thèse proceedings in behalf of the prior incumbrancer should be 
under the control of the discrétion of the court, as the condition of the title 
to the property may frequently be so complicated and embarrassed that, 
unless the sale was withheld until the title was cleared np by the judgment 
of the court, great sacrifice must necessarily ensue to the parties interested." 

Two, at least, of thèse prerequisite conditions of leave to a judg- 
ment créditer to proceed under his exécution, are wanting in the 
présent case: First, that the property is ample to meet ail the 
claims against it; second, that there are no complications or em- 
barrassments as to the title which would prevent the full value of 
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the property being now realized at a forced sale. So far from thèse 
conditions being shown in tlie présent case, it is doubtful whether 
tlie first exists, while, certainly, the latter does not; that is to say, 
it is questionaî)le if the property, at forced sale, would bring enough 
to pay off ail the creditors, while, unquestionably, the condition of 
the title is so complicated and embarrassed that, unless the sale be 
withheld until the title is cleared up by the decree, great sacrifice 
would necessarily ensue to the parties interested. 

The pétition will be allowed as to the amalgam and denied as to 
the other property. 



NEW YOKK SECURITY & TRUST CO. et al. v. LOMBARD INV. CO. OF 

KANSAS et al. 

(Circuit Court, W. D. Missouri, W. D. March 10, 1890.) 
No. l,02i!. 

1. Corporations— Insolvent Ikvestmest Comp.\ny — Receivers — Guaranties. 

Receivers were appointée! for an insolvent investment company, incor- 
porated under ttie laws of Missouri, wliose liabilities consisted mainly of 
guaranties, in varicus forms, indorsed on bonds, secured by real estate 
mortgages, executed by borrowers to the company, and subsequently sold 
and transferred by it to investors witli the guaranties mentioned. Held, 
that the rights of such investors were governed by the state statute re- 
lating to assignments for benetit of creditors, which provides that the 
assignment shall be "for ail the creditors of the assigner in proportion 
of their respective claims" (Rev. St. Mo. 1889, § 424); that, in the dis- 
tribution of the property of such company, ail claims should be allowed 
which, at the time of the appointment of the receivers, (1) furnished a 
présent cause of action against the guarantor, or (2) constituted direct 
obligations on its part, whether due or to become due, or (3) which, though 
not theu matured, or not constitutiug direct obligations, thereafter ma- 
tured or would mature, or become direct obligations, before any order of 
distribution was made; and that ail claims should be rejected (1) which 
arose on guaranties of collection, as distinguished from guaranties of pay- 
ment, where no proceedings had been taken by the holder to coUect from 
the maker or from the mortgaged premises, or (2) which were not matured, 
and In respect to which there had been no default of interest, or (3) in 
which, by agreement between the holder and maker, without the assent 
of the guarantor, the time of payment of the principal obligation had been 
extended. 

2. GuARAUTY — Dbbt Matubing ON Default in Intkuest. 

A claim against a guarantor of payment matures, so as to become a 
direct obligation, not only on the date the guarantied debt becomes due, 
but on default in payment of interest or other preliminary obligation, 
when, by the terms of the contract, such default is made to precipitate 
maturity of the debt. 

3. Tntekbst — Appointmbkt dp Receivers. 

Interest on claims against an insolvent corporation in the hands of a 
receiver is to be calculated only to the date of the appointment of the 
receiver. 

4 Insolvent Corpokation— Receivers— Claims Secured by Collatéral. 

The fact that a creditor's claim is secured by mortgage or otherwise 
does not afCect his right to prove for the full amount of the claim, nor 
does the fact that he has realized part thereof out of the collatéral, since 
the date of the receivership; but in the latter case he is entitled to divl- 
dends only until the balance of his debt is satisfied. 
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5. Gn4RANT-ir^lNS0IiVENTlSVESTM,BNT GOMPANT— ReCEIVEUS. 

Receivers were appoiiited for an insolvent Investnient Company, wliicli 
had sold ànd transferred obligations seoured by niortgage, with guaranties 
of payment tliereof, but with a; provision tiiat, in case of defatUt, it sliould 
hâve; two years wlttiin ■whlcii to qolleet and pay over tlie amount of tbe 
debt. BeM, ttiat claims arising on tjiese guaranties were provable against 
tlie receivers where default liad occurred and the two years liad expired. 
vvliether ttiese two events had occurred both before the a:ppointmeut of 
the receivers, or one before and one af ter such appointment, or both af ter 
the appointment; and, further, that such claims wçre provable after 
default, although the two years should not expire before the order of dis- 
tribution. 

6. Samb. 

A guaranty of collection of an obligation secured by niortgagi» which 
Is transferred by the guarantor is an undertaking to pay the debt on con- 
dition that the person to whom the guaranty is given shall diligently 
proceed against the principal debtor and the mortgage security, aud, in 
default of such diligence, the guarantor is released. 

7. SaME — GUABANTIES OP PaYMENT AND COLLECTION — ISTEIirHBTATIOK. 

An investment company selling and transferring an obligation secured 
by mortgage agreed, by indorsement thereon— "First, to guaranty the pay- 
ment of the coupons attached hereto at the maturity thereof; second, 
to collect at its own expense, and to pay over, the principal hercof at ma- 
turity, provided the same is paid by the maker; third, in event ol default 
being made by the maker, to collect at its own expense, and to pay over, 
the principal hereof, within two years from maturity of the same," witli 
iuterest at 6 per cent, per annum. Held, that this was a guaranty, nnt 
of collection merely, but of payment. 

This was a bill by the New York Security & Trust Company, Maria 
H. Hotchkiss, and Greorge Burnham, suing in behalf of creditors and 
stockholders, against the Lombard Investment Company of Kan- 
sas, the Lombard Investment Company of Missouri, the Valley Loan 
& Trust Company, the Alliance Trust Company, and the City Eeal 
Estate Company. The Concordia Loan & Trust Company lias also 
been made a party défendant. The bill alleged, among other things, 
that the défendant companies were insolvent, and prayed for tlie. 
appointment of receivers, the winding up of their affairs, and the 
distribution of their assets. 

The Lombard Investment Company of Kansas was organized abcut 
the 1 st of January, 1882, under the laws of the state of Kansas, 
with a capital stock which was increased at A^arious times antil it 
amounted to fl,875,000, ail fully paid up. The company was en- 
gaged in the business of loaning money on real estate and ail other 
kinds of securities; buying, selling, improving, and leasing real 
estate and ail other kinds of property; issuing its own obligations 
of différent kinds ; buying and selling bonds, mortgages, and securi- 
ties; and, generally, conducting any business incidental to or con- 
nected with the above-mentioned purposes, including a gênerai trust 
and investment business. One of its main lines of business was deal- 
ingin farm property and city real estate in the South and West, loan- 
ing money on similar property, negotiating bonds and mortgages given 
for such loans, with its own guaranty in some form annexed thereto, 
and in buying and selling various kinds of securities, including the 
sale of debenture bonds made by the company itself. In the course 
of this business, it became the owner and holder of large quantifies 
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of real estate in Western and Southern states and in the territories. 
The debenture bonds executed by the company itself were secuued by 
a deposit of bonds, seciirities, and other property, as collatéral, with 
trustées, under varions trust agreements. This Kansas company 
continued in active business, in its own name and on its own behalf, 
meeting its obligations and fulflUing its guaranties, until about 
August 1, 1890, when it sold and conveyed its entire property and 
interests of ail kinds to the défendant the Lombard Investment Com- 
pany of Missouri. The latter company was organized under the 
laws of Missouri, with its chief place of business at Kansas City, and 
has a paid up capital stock of |4,000,0U0. It acquired and now owns 
and holds ail the stock of the said Kansas company, and assumed 
ail of its obligations of whatever Idnd, with the same force and 
effect as if it had originally, on its own behalf, entered into the said 
obligations. The Missouri eorx)oration was formed for substantially 
the same purposes as the Kansas company, and continued the busi- 
ness of the latter. Under trust agreements of the saine gênerai 
character as those made by the Kansas company, the Missouri cor- 
poration issued its own debenture bonds in large sums, and deposit- 
ed securitiés and properties with the trustées. It also loaned money 
upon notes secured by real-estate mortgages, and sold such notes 
with guaranties requiring it, under certain conditions, to pay piin- 
cipal and interest in case of default by the borrower. Its business of 
varions kinds became of vast extent, and at the time of the fiiing 
of the bill herein, there were outstanding, in loans guarantied, either 
by the Missouri company or the Kansas company, about 13-4,000,000. 
The défendants the Valley Loan & Trust Company, the Alliance TriiSt 
Company, and the City Eeal Estate Company, were organized for the 
purpose of aiding in the business of the Lombard Investment Com- 
pany of Missouri, which subscribed and paid up their stock in full. 
The défendant the Investor's Company was another auxiliary com- 
pany, though not originally organized by the Missouri corporation. 
AU of the défendant companies, except the Investor's Company, were 
insolvent at the time the bill was âled. In accordance with the 
prayer of the bill receivers were appointed as receivers for each and 
ail of the défendant companies, and, under ancillary bills, were also 
appointed in the varions judicial districts of the Eighth circuit. On 
May 18, 1895, a final decree was entered referring the cause to E.d- 
ward H. Stiles, standing master in chancery, who, among other 
things, was directed, by the eighth paragraph of the decree, to 
examine the claims of ail creditors and stockholders, and, as soon as 
practicable, "make such a report as shall fuUy show the respective 
l'ights of the différent claimants." 

The master accordingly made the following report, dated January 
23, 1896: 

Report of Edward H. Stiles, Master in Chancery, upon the Classifica- 
tions of Claims. 

The undersigned master in chancery, in the performance of the 
dnties imposed upon him by the final decree herein, respectfully begs 
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leave to submit to tlie court the, f ollowing report upon tlie classifica- 
tion of the numerous claims, of various cliaracter, wMch hâve been 
presented to liim for allowance : 

The claims against the Lombard Company arise on direct obliga- 
tions of the Lombard Investment Company in the shape of debenture 
bonds, and upon the guaranty of said company indorsed on bonds 
secured by real-estate mortgages, executed by borrowers to said 
company, and by the company subsequently sold and transferred to 
investors with the guaranty referred to. A portion of the bonds 
thus indorsed by the Lombard Company were executed by some one 
of the auxiliary companies named among the insolvent défendants, 
and then indorsed with guaranty, and sold by the Lombard Company. 
This was brought about by the title to certain properties sold under 
foreclosure proceedings of the Lombard Company being taken in the 
name of such auxiliary company, after which the auxiliary company 
would exécute its bond, and mortgage securing it, to the Lombard 
Company, who would sell the same on the market to some investor. 
In thèse cases the holder of such obligation would hâve a claim 
against the assets of both companies, or, in case the claim for any 
reason was not a provable one against the Lombard Company, it 
would nevertheless constitute a good claim against the assets of the 
auxiliary company executing the bond, and provable as such. Of the 
entire obligations, aggregating some $40,000,000, there hâve been, 
up to the présent time, presented to the master for allowance, claims 
aggregating about $20,000,000. 

In accordance with the suggestions contained in the eighth para- 
graph of the master's report accompanying the first draft of the 
final decree, he has permitted everybody claiming to be a créditer, in 
the first instance, to présent his claim and proofs, reserving the riglit 
to and with the purpose of subsequently classifying the claims and 
passing upon their validity and the respective rights of the différent 
claimants. For this purpose, and as preliminary to the order of 
distribution and the final report of the master, showing the indi- 
vidual claims allowed, and the respective amounts allowed to each 
person, he has, as contemplated by the eighth paragraph of the final 
decree, prepared and now présents the following report showing the 
différent kinds of claims, the classification thereof, and what in his 
opinion are, and what are not, claims entitled to distribution. In 
this way it can be deflnitely determined in advance, as is necessary 
to be done, as to how distribution shall be made, and upon what 
character of claims, according to the classification made. If the 
détermination of the master upon any particular class is not satis- 
factory to any of the claimants embraced therein, they, or any one of 
them, may flle with him exceptions to this report in respect thereto 
within 30 days from the date hereof, and afterwards renew the 
same in court according to the practice in that behalf. Should 
exceptions thus filed be sustained, the classification herein made 
will be amended accordingly, and, if oveiTuled, that recommended 
herein would stand. So that, in either case, through this mode, a 
comparatively early détermination of the validity of each class of 
claims can be had, without waiting until after ail the claims are in, 
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after which the respective claims allowed, and the amouiit thereof, 
and the persons entitled thereto, will be designated and reported, 
and distribution ordered aceordingly. 

As before suggested, the great bulk of the claims arise upon the 
guaranties hereinbefore mentioned. And thèse guaranties are so 
varions in form as to give rise to variant questions respecting the 
liability of the Lombard Investment Company thereon, and as to 
whether certain claims arising thereunder are or are not entitled to 
allowance and distribution. Some of them are guaranties of collec- 
tion, some of payment, some at maturity, and some within two years 
tliereafter, some under extension agreements, some merely guaranty- 
ing title,— that the mortgage securing the bond sold and assigned is 
a first lien; that the company will cause the property to be kept 
insured, and look after and see that the taxes are paid, — some in 
one form, some in another. Thèse guaranties are 10 in number 
and in the following form: 

Guaranty No. 1, Beginning Nov. 24. 18S2, Loan 01. 

For value received, the Lombard Investment Company hereby guaranties 
—First, the collection of the principal of the withiu note; second, the prompt 
payment of the coupons attached thereto. In wituess whereof, tlie Lombard 

Investment Company lias signed and dellvered thèse présents by its 

président this day of , 188- . 

, Président. 

(ïuarauty Xo. 2. 

For value received, the Lombard Investment (Company liereby assigns 

this bond to , or order, and guaranties— First, the iirompt payment of 

the coupons attached hereto; second, the collection of the principal of the 
within bond. In >vitness whereof, the Lombard Investment Company lias 

signed and delivered thèse présents by its président this day 

of , 188-. 

, Pi'csidcnt. 

Guaranty No. 3, from about Sept. 1, 1880, to March 7, 1889. Ending with 
Loans 032,330 and 025.800. 

For value received, the Lombard Investment Company luïreby ;issigns 
this bond or note to , or order, and agrées— First, to guaranty the pay- 
ment of the coupons attached hereto at the maturity thereof; second, to col- 
Icct at its own expense and to pay over the principal hereof at maturity, pi'o- 
vlded the same is paid by the maker: third, in event of default being made 
by the maker, to collect at its own expense, and to pay over the principal 
hereof, within two years from the maturity of the same, and to ])ay interest 
at the rate of six per cent, per annum, payable semiannually, until the prin- 
cipal is paid. In wltness whereof, the said Lombard Investment (Jompany 
has caused its corporate seal to be hereunto afflxed, duly attested. Dateil 

this day of , in the year of our Lord one thousand eiglit hundred 

and eiglity . 

Lombard Investment Company, by . 

Guaranty No. 4, from March Sth, 1889. This Guaranty Used on l'tah and 
Tennessee Loans up to Jan. 7th, 1892. 

For value received, the Lombard Investment Company hereby assigns this 

bond or note to , or order, and guaranties the payment of tlic coupons 

attached hereto at maturity. It also guaranties the payment of tlie princi- 
pal hereof within two years after the same becomes due, and to pay interest 
thereon semiannually, after maturity, at the rate of six per cent, per annum 
untll paid. The Lombard Investment Company reserves the right, when 
necessary, to redeem this note at any tlme before maturity, at par and ac- 
crued interest. In testlmony whereof, the said Lombard Investment Com- 
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pany bas caused its corporate, seal to be hereunto afflxed, duly attested 

under the hand of Its - — — preside^it, , this day of -. , in the year 

«f our Lord one thousand eiglit hii'ndrêà and . 

Lombard Investmemt Company, by , Président. 

<3uaranty No. 5, Used wlth No. 4, for States Otlier ttian Utah and Tennessee, 

to Jan. 6, 1892. 

For value recelved, tlie Lombard Investment Company liereby assigna a cer- 
tain bond, made by — , for $ , dated the • day of , 18—, and 

due day of , 18—, and numbered , to , or order and guar- 

4inties tlie payment of the coupons attached hereto at maturity. It also guar- 
anties the payment of the principal hereof within two years after the same be- 
comes diie, and to pay interest thereon semiannually after maturity at the rate 
of six per cent, per annum until paid. The Lombard Investment Company re- 
serves the right, when neeessarj', to redeem this note, at any time betore ma- 
turity, at par and accrued interest. In testimony whereof, the said Lombard 
Investment Company has caused its corporate seal to be hereunto afflxed, duly 

attested under the hand of its président this day of , iu the 

year of our Lord one thousand eight hundred and 



Lombard Investment Company, by 



Title Guaranty No. 6, Used on Unguarautied Loans, Beginning Nov. 1, 1891, 

Loan No. 11,320. 

For value received, the Lombard Investment Company assigns to , 

or order, without recourse, a certain bond or note, made by , for .$ , 

No. , and guaranties to the holder hereof: First, (a) That the title to 

the real estate described in the mortgage or deed of trust securing the ioan 
is perfect. (b) That the mortgage or deed of trust securing the same is a 
lirst lien on the property described therein. (c) That the said property has 
been personally examined by a salaried examiner in the employ of this Com- 
pany, and that the amount of this loan is not over 40 per cent, of said exam- 
Iner's valuation of the property. Second, (a) That thla company will, until 
this loan is paid, cause said property to be kept insured for the amount 
stipulated in the mortgage or deed of trust, as additional security for the 
holder hereof. (b) That it will look after the taxes levied upon the property 
therein, and. If necessary, will purchase said property at tax sale for the 
benefit of the holder hereof. Third. That it will promptly attend to the col- 
lection of interest and principal of this loan for the owner hereof free of 
charge. In testimony whereof, the Lombard Investment Company has 
caused its corporate seal to be hereunto afflxed, duly attested under the hands 

of its président this — day of , in the year of our Lord one 

thousand eight hundred and . 

Lombard Investment Company, by — -, Président. 

Guaranty No. 7, Beginning Jan. 7, 1892, Loans 045,589 and 051,999. 

For value received, the Lombard Investment Company hereby assigns a 

certain bond, made by , for ? , day of , 18—, and due 

on the ■ day of , 18—, and numbered , to — — or order, and 

guaranties the payment of the coupons attached hereto at maturity. It also 
guaranties the payment of the principal hereof two years after the same 
becomes due, and to pay interest thereon semiannually after maturity at the 
rate of six per cent, per annum until paid. The Lombard Investment Com- 
pany reserves the right, when necessary, to redeem this note, at any time 
before maturity, at par and accrued interest. In testimony whereof, the 
Lombard Investment Company has caused its corporate seal to be hereunto 

afflxed, duly attested under the hand of its président, this day of 

— — , in the year of our Ijord, one thousand eight hundred and ninety . 

Lombard Investment Company, by , Président. 

Guaranty No. 8, Feb. 1, 1892, Extension of Loans. 

The Lombard Investment Company hereby consents to the extension of 
loan No. for $ . made by — — , negotiated by the Lombard In- 
vestment Company, for a peviod of years, and in considération of such 

.extension hereby agrées that its guaranty, executed on the back of said bond. 
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shall remain in full force and efiCect untll said loan is paid. Tlie Lombard 
Investment Company reserves the rlght, wlien necessary, to redeem this note, 
at any time before maturity, at par and accrued Interest. In witness whereof, 
the said Lombard Investment Company bas caused its corporate seal to be 

hereunto afflxed, and duly attested under the band of its — président, 

this day of , in the year of our Lord one tliousand eight hundred 

and -. 

Lombard Investment Company, by , Président. 

Guaranty No. 9, Used on Loans Kxtended, Commenoing July 19th, 1892. 

The Lombard Investment Company hereby consents to the extension of 
loan No. for ? — — , made by , negotiated by the Lombard Invest- 
ment Company for a period of — — years, and in considération of such ex- 
tension hereby guaranties the payment of the principal of said loan two 
years after same becomes due, and agrées to pay the interest thereon seml- 

annually at the rate of six per cent, per annum from until paid. The 

Lombard Investment Company reserves the right, when necessary, to redeem 
this note, at any time before maturity, at par and accrued interest. In 
witness whereof, the said Lombard Investment Company lias cau.œd its 
corporate seal to be hereunto afflxed, and duly attested under the hands of 

its président this day of , in the year of our Lord one thou- 

sand eight hundred and ninety -. 

Lombard Investment Company, by , Président. 

Guaranty No. 10, for Ail Paper Sent E. L. I. Co. under New Agreement. 

Bond No. ■ , dated day of , 18—, made by , for $- 



with interest at per cent, per annum, due . For value received, 

the Lombard Investment Company, a corporation of the state of Jlissouri,. 
hereby guaranties to the holder of the vi'ithin-described bond, and his as- 
signs, the payment of the principal and interest of said bond according to 
its ténor. In witness whereof, the Lombard Investment Company has caused 
thèse présents to be signed by its président or vice président, and its corporate 

seal to be hereunto affixed, this day of — , 18—. 

, Président. 

The questions arising under thèse différent forms of guaranty, and 
the several questions arising out of the situation respectiug the 
validity and provability of daims, I think, after pretty mature con- 
sidération, should be disposed of as shown by the following classifi- 
cation and principles: 

I. Olaims "V\Tiich should be Allowed. 

Class No. 1 embraces claims which, at the time of the appoint- 
ment of the receivers, furnished a présent cause of action against 
the guarantor. 

Class No. 2 embraces ail direct obligations of the company at 
the date of said appointment, whether due or to become due at some 
time in the future. 

Class No. 3 embraces ail claims, though not matured, or which 
did not, at the time of the appointment of the receivers, constitute 
a direct obligation, but which hâve since matured, or will hâve ma- 
tured, or constitute such obligation, before any order of distribu- 
tion is made. 

Class No. 4 embraces claims against any of the auxiliary com- 
panies, based on bonds executed by such companies, as stated on 
the flrst page of this report. Thèse claims are good as against 
both the assets of the Lombard Company and the auxiliary company 
executing the bond. If for any reason invalid against the Lom- 
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bard Company, they are still valid against such auxiliary compatiy. 
Class No. 5 embraces certificates issued by the Subcompany Land 
Trust. Thèse stand as audited claims by virtue of the eighth para- 
graph of the final decree. 

II. Claims Which should be Eejected, 

Ail other claims should be rejected. Among those rejected 
should be included : (1) Those arising on guaranties of collection, 
as distinguished from guaranties of payment, where no foreclosure 
proceedings or action against the maker has been commenced, and 
where the holder has not shown proper diligence in eiïorts to collect 
bis claim from the maker of the note or bond, or out of the mort- 
gaged premises, securing the same. (2) Those not matured, and 
In respect to which there has been no default, in payment of inter- 
est or of any kind. (3) Where extensions of the principal obliga- 
tion hâve been made by agreement between the holder and the 
maker, without the assent of the Lombard Company or the re- 
ceivers. 

III. Other Bules Governing. 

(1) Claims should be held to hâve matured, not only on their due 
date, but on default in payment of interest or other preliminary ob- 
ligation, when, by the terms of the contract, such default is made 
to precipitate the maturity of the debt. (2) The date to which the 
interest on claims be calculated should be that of appointment of 
the receiver, September 18, 1893. (3) Collatéral security, by mort- 
gage or otherwise, held by the claimant, does not affect the claim- 
ant's right to prove up for the full amount of his claim, nor does 
the fact that he has realized a part of his claim from the subjection 
of such collatéral since the date of the recel vership ; but he is en- 
titled, in such case, to reçoive distribution or dividends from the 
gênerai estate until such dividends, added to the amount realized 
from his collaterals, are equal to, or sufflcient to satisfy, his debt. 

The reasons upon which thèse classifications and conclusions are 
based, briefly stated as practicable under the circumstances, are 
as follows: 

I. In Respect to Claims That should be AUowed. 

Class No. 1. Those claims which, at the date of the receivership, 
furnished a présent cause of action against the guarantor. This 
proposition is self-evident, and needs no argument to enf orce it. 

Class No. 2. Those constituting direct obligations of the company 
at the date of the receivership, whether then due or to become 
due in the future. This proposition is also too plain to require ar- 
gument. 

Class No. 3. Those not fully matured, or which, at the time of the 
appointment of the receivers, did not then constitute a présent right 
of action, or a direct obligation, but which hâve since matured, or 
will hâve so matured, or constitute such obligation, before any or- 
der of distribution. In respect to this proposition, there is more 
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difflculty of détermination. Much. may be said on either side. 
Against it, it bas been urged, on the one hand, by counsel invited 
to présent their views, that considérations of convenience, and légal 
principles to be derived from certain adjudications called to my 
attention, are alili:e opposed to it; that no claim should be allowed, 
or receive distributions, which did not, at the date of the receiver- 
ship, constitute either a présent riglit of action, or a direct and cer- 
tain obligation, and that ail claims since matured, or becoming such 
obligations, should be unconditionally rejected. On the other hand, 
it has been urged with equal vigor that ail claims, whether matured 
or unmatured, and whether constituting a direct obligation or a 
mère contingent liability of the future, should be admitted to proof 
and allowed, the court reserving, in the case of an obligation purely 
contingent, suffîcient of the proceeds of the sale to apply on such 
obligation in case it should in the end become certain; or else that 
a valuation should be made of the contingent liability, and the same 
allowed as a claim. Between thèse two extrêmes, in my judgment, 
tlie middle course should be pursued in the présent case, pointed out 
in classification No. 3 of claims that should be allowed, and classifi- 
cation No. 2 of claims that should be rejected, as hereinbefore spec- 
ified. 

Upon the exact point involved, whether a claim maturing or an 
obligation arising after the date of the receivership, and before any 
order of distribution, should be allowed, there is (independent of those 
arising under the bankrupt acts and which are claimed not to apply) 
a sparseness of décisions hardly to be expected. But very few cases 
are to be found directly in point. As opposed to the allowance of 
such claims the case of Chemical Nat. Bank t. Armstrong, 8 C. C. 
A. 155, 59 Ped. 372, has been vigorously pressed upon my attention. 
But a careful examination of that case will show that the only 
question involved, and the only one declded, was that a person hold- 
ing collatéral security, or who lias made collections therefrom, was, 
notwithstanding, and regardless of that, entitled to prove up for 
the full amount of his claim, and to receive dividends tliereon until 
the dividends so received, when added to the amount realized from 
the collaterals, were sufiicient to satisfy the claim, and the inci- 
dental one that interest on the daim should be calculated and al- 
lowed to the date of the receivership only. That décision in respect 
to both of those principles has been followed by me in the présent 
case, as shown by rules 2 and 3 of the rules governing proof of claims 
hereinbefore set out. 

But wliile thèse were the only points involved or decided, it is 
nevertheless energetically claimed that the logic of that décision 
is to the elïect that the provability and right of allowance of a claim 
arising on a guaranty must be determined by its exact status at 
the date of the receivership. In other words, if mature or action- 
able, or constituting a direct obligation the day before the receivers 
were appointed, it is provable; if it become so the next day or the 
next week afterwards, it is not. The theory on which this claimed 
déduction is based is that, on the very moment of declared insol- 
vency, the assets, in the eye of the law, ail belong to the creditors 
v.73F.no.4— 35 
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pro rata, and that only those are to be deemed owners whose daims 
are at that time matured or actionable. Conceding the correctness 
of the theory that the creditors became the pro rata owners of the 
assets upon the déclaration of insolvency, I am nevertheless of the 
opinion, after a careful considération of that case in respect to the 
questions inrolved and decided, that it does not justify the déduction 
above claimed in respect to the présent question, nor, as I hâve al- 
ready said, was this question either decided or involved. Consid- 
érable has been said by counsel about the inconvenience of any 
other rule, and in that connection référence has been made to the 
remarks of the court on that subject in the case referred to. But 
it will at once be seen that the remarks referred to hâve no bear- 
ing whatever on the question at issue hère. What the court did 
say in that respect, and in référence to what considérations, is shown 
by the following quotation from the opinion: 

•'The next question is, shall creditors of an Insolvent national bank, In 
proving their clahns, be allowed any crédit 1'ot collections from collatéral 
made subséquent to the declared insolvency and before proof of claim? If 
so, shall the claims as proven be also snbsequeutly reduced by collections 
from collatéral made after proof and before dividends are declared, tlius 
varying the basls of distribution from dividend to dividend? * * * ïhere 
is one authority, and only one, that upholds the viow that a creditor who 
has once proved his claim shall reduce that clalm by ail collections made 
before the déclaration of eacli dividend, on the theory that he is entitled to 
a ratable distribution on his debt as it is at the time of distribution, and 
Che collections made after proof of claim and before each dividend must 
reduce the debt pro tanto. The argument ab inconvenienti would weigh 
strongly against following this case. The rule it lays down would requlre 
a readjustment of the basis of distribution at the time of declaring every 
dividend, and would involve endless labor and confusion." 

It is hardly necessary to say that thèse remarks and this doc- 
trine hâve no application to this question, for the reason that they 
were made for the purpose of upholding the décision of the court 
to the effect that collections upon collatéral made subséquent to the 
declared insolvency should not be taken into considération for the 
purpose of reducing the claim, — the very doctrine of this report, as 
I hâve before pointed out. Nor are they applicable for the further 
reason that no inconvenience or delay will accrue from the opér- 
ation of the rule embraced in class No. 3 of claims recommended to 
be allowed, and which we are considering, viz. : That claims, though 
not matured, or which did not, at the time of the appointment of 
the receiver, constitute a direct obligation, but which hâve since 
matured, or will hâve matured, or constitute such obligation, be- 
fore any order of distribution is made, should be allowed. If a 
séries of dividends were to be declared, and the proofs and allow- 
ance of claims were to be kept open until after the order of dis- 
tribution, and until the close thereof, the case would be radically 
différent, and such a rule could not be sustained, if for no other 
reason than that of ab inconvenienti, as it would involve the end- 
less confusion and labor pointed out in the Chemical Nat. Bank case 
supra. But no inconvenience, delay, or embarrassment to the estate 
can arise from the application of the rule embraced in the classifi- 
cation referred to. This being the case, and as it is clear that a 
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more perfect equity will be reached by refusing to make any ar- 
bitrary distinction between the rights of creditors whose claims ma- 
tured yesterday or to-day, provided they are suiHciently matured be- 
fore any order of distribution is made, it is my judgment that the 
classification made in that behalf is the proper one to be made. 
Hoyle V. Scudder, 32 Mo. App. 372; Hussev v. Crawfoid, 152 Mass. 
596, 26 N. E. 424. 

It has been suggested, and I think correctly, that the question as 
to what are and are not provable claims, must be governed by the 
law of Missouri on that subject. And in this connection section 
2513 of the Revised Statutes of Missouri, with which I am familiar, 
has been called to my attention. It provides that: 

"Upon the dissolution of any corporation aireadj' created. or wliicli may 
hereafter be created by tlie laws of tliis state, tlie i)resi(lent aiid directors 
or managers of tlie affairs of said corporation at tlie time of its dissolution, 
by whatever name they may be known in law, shall be trustées of such 
corporatioii, with full powers to settle the afCairs, collect tiie outstandinj? 
debts and divide the moneys and other prcpert,' aniung the stockholders, 
after paying the debts due and owing by such corpoiation at the time of 
its dissolution, as far as such money and property will enable tliem; to sue 
for and reeover such debts and property by the name of the trustées of suoh 
corporation, deseribing it by its corporate name, and may be sucd by the 
same, and such trustées shall be joiutly and severally respfmsible to the cred- 
itors and stockholders of such corporation to the exteiit of its property and 
effects that shall bave come into their liands." 

It is claimed, under the doctrine of Association v. Kellogg, 52 
Mo. 583, that bankruptcy is équivalent to dissolution, and that the 
appointment of the receivers in this case operated as such. And 
upon this it is suggested that, under the section of the statute above 
quoted, the assets are to be distributed, in the language thereof, 
araong "the debts due and owing by the corporation at tlie time of 
its dissolution." Tlie point is made that ail claims, of whatever char- 
acter, not then absolutely due and owing, are not entitled to récog- 
nition. I am of the opinion that, considered alone, this statute 
will not bear that construction. If this be not so, then the di- 
rectors who are made trustées might properly pay over to the stock- 
holders ail moneys left in their hands after paying the claims al- 
ready matured, notwithstanding there were other and perhaps the 
most important of ail its obligations still outstanding, and which 
only the mère lapse of time was wanting to make an absolute ob- 
ligation. It would seem that such a doctrine would constitute a 
standing inducement to dishonest stockholders and directors to 
work a dissolution by insolvency or ceasing to do business, when 
the bulk of the corporate indebtedness was not yet mature. But 
when this statute is taken along with the one relating to assign- 
ments for the benefit of creditors, which, I take it, is the one that 
controls the présent case, the matter is placed beyond question. 
This statute (section 424, Rev. St. Mo. 1889) providês that the as- 
signment shall be "for ail the creditors of the assignor in propor- 
tion to their respective claims." And under this section it is ex- 
presslv held by the court of appeals, in the case of Hoyle v. Scud- 
der, .32 Mo. App. 372, that: 
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"A claim of unliquidated damages for breach by a lessee of his covenant 
to deliver up the preniises at the end of the term 'in as good condition and 
order as the same are now In' may be proved and allowed before the les- 
see's gênerai assignée as the demand of a credltor, 1£ the lease was made 
before the asslgnment, and the damages bave matnred in time for adjust- 
ment and allowance without préjudice to the winding up of the estate." 

The opinion was delivered by Judge Seymoiir D. Tliompson, not 
only a distinguished jurist, but one of the very ablest légal authors 
of the time. In the course of it he gives the following reasons for 
Ms conclusion: 

"ïhe statute relatlng to assignments nowhere deiines or limits the de- 
mands which shall be provable before the assignée. It merely recites (Rev. 
St. § 442) that the assignée shall, at a stated time and place, 'proceed pub- 
licly to adjust and allow demands against the estate and effects of the as- 
signor.' By the next section, he shall 'commence the adjustment and al- 
lowance of demands against the trust fund' at a given hour, and continue 
tlie same a stated length of time, and in the same section there is a proviso 
saving the rights of 'any creditor who shall fail to lay his claim before said 
assignée during said term, on account of sicliness,' etc. The next section 
empowers the assignée to examine witnesses on oath touching any claim ex- 
hibited to him for allowance. In other sections the words 'demand' and 
'claim' are used indifPerently to describe tlie debts which the assignée shall 
allow. Section 424, deflning the purposes of voluntary assignments for the 
beneflt of creditors, provides that they shall be 'for the beneflt of ail the 
creditors of the assignor in proportion to their respective claims.' A strict 
and technical construction of the statute would probably resuit in the con- 
tention, which has been ably urged on behalf of the assignée in this case, 
that a demand which does not exist at the time when the assignaient Is 
made, in any acknowledged or liquidated form, and which dépends upon 
a contingency which may never liappen, and Avhich, when it does happen, 
présents itself in the form of au unliquidated demand, is not within the 
terms of the statute. We hâve bocn cited to two cases in other jurisdic- 
tions which uphold this view. In re Church (IJ. I.) 14 Atl. 874; In re 
Adams, 67 How. Prac. 284. It is not denied by tlie learned couusel for the 
appellant that the statute embraces debts which were contracted by the 
assignor prior to the assignment, but which were by tlie terms of the con- 
tract payable at a date subséquent thereto; in other words, debts wliich 
fall within the descriptive words used by tlie civilians, — "debitum in prse- 
senti, solvendum in futuro." But, although the demnud preferred in this 
case arose ont of the breach of a contract which the assignor h!<'^. entered 
into before the date of the assignment, which contract might pi...sibly not 
be broken at ail, and because, when broken, it gave rise to a cause of ac- 
tion sounding in damages, and not to a liquidated demand, It is supposed 
that it is not within the statute. Moreover, it is forcibly argued that, 
when the assignment is made, the assigned property is, by the force of the 
statute, Impressed with a trust for the beneflt of those who are creditors 
fit that time, and not for the beneflt of those who, by sonie subséquent 
breach of contract, whoUy contingent and conjectural at the time of the 
assignment, become, in a sensé, creditors of tlie assignor tliereafter. We 
do not seek to disparage the force of this reasouing, but we are neverthe- 
less of the opinion that a claim of this nature cornes within the equity of 
the statute. Why should it be excluded? It is, in point of justice and con- 
science, confessedly, a meritorious claim, provided the damages which the 
claimants contend for hâve been made good by their évidence. The reason 
given by the court of common pleas of the city of New York in Re Adams, 
supra, for disallowing a somewhat analogous claim, was that the allow- 
ance of claims of such a nature, maturing upon future contingencies, 
would hâve the effect of keeping the administration of the assigned estate 
open for an indeflnite length of time. This argument can hâve no force, 
when applied to a daim, such as the présent, which matured and was pre- 
sented to the assignée for allowance in time to be allowed and paid ont of 
the assets without in any wise delaying the administration. We agrée that 
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the possibility of claims of the présent kind maturing at some indefiuite 
l)eri()d subséquent to the assignnient ought not to operate to delay the ad- 
ministration of tlie assigned estate, but where, as in this case, they do ma- 
ture in tinie to \n- presented to the assignée, to be proved up beforo him, 
and to rec-eive their ratable share of the proceeds of the sale of the as- 
signed property, without delaying ihe administration, we see no reason, 
growing ont of the language or policy of the statuts, why they should not 
be allowed and pald." 

It seems to me that tMs décision, with tlie reasonings upon wliich 
it is based, coiiKstruing the very statute wLich must govern the prov- 
ability and allowance of claims against an insolvent estate, abso- 
lutely disposes of the question respecting the correctness of classifi- 
cation No. 3 of claims to be allowed. A difficulty arises, however, 
in relation to the application of this classification to some of the 
guaranties of payment, qualified by what we will call the "two- 
years provision" contained in guaranties Nos. 3, 4, 5, 7, 8, and 9, 
hereinbefore set ont. (1) In respect to some of thèse guaranties, no 
default has occurred in the principal obligation. (2) In respect to, 
some, default in the principal obligation had occurred, and the two 
years had expired before the receivers were appointed. (3) In re- 
spect to others, default occurred before, but the two years did not 
expire until after, the appointment of the receiyers. (4) In respect 
to some others, both default and the expiration of the two years 
hâve occurred since such appointment. (5) And in respect to still 
others, the default has occurred since the ai)pointment, but the two 
years hâve not fully expired. This condition of aiïairs calls for a 
construction of the guaranty referred to as applied to each of the 
particular facts stated. 

As preliminary to this considération, it may properly be remarked 
that thèse contra cts, in whatever form phrased, were made by the 
Lombard Company for its own beneflt. It was organized to do that 
kind of business, and the vast amount of securities it was able to 
dispose of was to a very great extcmt, if not alinost entirely, due 
to the influence of the company's guaranty, the ordinary investor 
doubtless believing that the companj- was absolutely held to the 
extent of its assets to pay ail of its obligations. The money paid 
by the investor went into the company's treasury for its own bene- 
flt. In this respect it difCers from tlie ordinary obligation of a guar- 
antor, which is generally executed as an accommodation to and for 
the beneflt of the maker. It is rather one that comes within the 
principle laid down by Daniel on Negotiable Instruments (section 
1763), where it is said: 

"There are cases in which the guaranty is really to ansAver for one's own 
debt, though having the appearance of a promise to answer for another." 

In view of thèse facts and principles, we will now consider the 
guaranty in question as apxjlied to the différent state of facts above 
stated: First, as to those where no default of any kind has occurred 
in respect to the principal obligation, it is clear to my mind that 
claims of this kind should not be allowed. They are purely con- 
tingent. No default has occurred, and, under the circumstances, it 
is not likely there will be. I hâve accordingly classed thèse claims 
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as nonprovable ones in classiflcation No. 2 of claims whîch sliould 
be rejected. Second, as to those in respect to which default either 
in the payment of the interest or principal liad occurred, and the 
two years had expired, before the receivers were appointed. Tliese, 
to my mind, are clearly provable claims, and they are designed to be 
embraced in class No. 1 of claims that should be allowed. Third, 
as to those where the default occurred before, but the two years 
did not expire until after, the appointment of the receivers. In ac- 
cordance with the reasonings and conclusions hereinbefore con- 
tained, I am of the opinion that thèse claims are provable, and I 
hâve accordingly embraced them in class No. 3 of claims which 
should be allowed. Fourth, as to those where both the default and 
the expiration of the two years hâve occurred since the appoint- 
ment of the receivers. Upon the same reasoning, it is my judg- 
ment that thèse should be regarded as provable claims, and they 
are accordingly embraced in said class No. 3 of claims which should 
be allowed. Fifth, as to those where the default has occurred since 
the appointment of the receivers, but the two j-ears hâve not fully 
expired. It is upon this class of claims, arising under said guar- 
anty of payment, that the greatest difflculty, to my mind, arises. 
If thèse claims remain purely contingent, then, in my judgment, 
they are not entitled to allowance. On the other hand, if the ob- 
ligation of the guarantor became direct and absolute on the failure 
of the maker to pay at maturity, and the légal effect of the two-years 
stipulation was merely to defer the time of actual payment until 
the expiration of that period, then the obligation ceased to be con- 
tingent and became direct and absolute. 

A brief référence to authorities with regard to the character and 
office of the guaranty, when executed by the payée of an obliga- 
tion, will throw some light on the inquirv: Daniel, Neg. Inst. § 
1762, says: 

"There are cases in which the guaranty is really to answer for one's own 
debt. * * * Where one who sells a note guaranties ita pavino'it. the 
guaranty Is an original undertalîing, and need not even be in writing." 

Again, and upon the same subject, the same author says (section 
1761): 

"Where the payée or holder of a note transfers It and guaranties the 
payment of it, the considération moves directlj te him for his own beneflt. 
It is really his own debt that he promises to pay in d, particular way, and 
not the debt of another. And the clause of the atatute respecting the 
promise or engagement to pay a debt of another has no application to it." 

Again (section 1769): 

"If A. guaranties expressly to pay the note of B. to C, he becomes abso- 
lutely liable for its payment upon B.'s default." 

Dickerson v. Derrickson, 39 111. 575; Allen v. Rightmere, 20 Johns. 
865. 

In Gage v. Bank, 79 111. 62, the makers of a promissory note trans- 
ferred it by the following indorsement: "For value received we 
guaranty the payment of the within note at maturity." Held that 
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each was absolutely liable as a principal, and not entitled to any 
notice. The court says: 

"It was a joint and several undertakiug to pay the note at maturity. 
Tliey were botli principals, and both and each bound to pay tlie note. As 
betweeu them and the maker of the note, the holder was under no obliga- 
tion to deniand payment of the malier, and, on his default, to notify the 
guarantors, for they uudertook to pay at ail hazards. It was their duty, 
and of each of them, ou its maturity, to go to the holder and take it up. 
ïhe holder was under no légal or moral obligation to hunt them aud make 
demand. * * * This is not a case of principal and surety, but it Is a 
primary, positive undertaking that they will pay the note at maturity." 

In Allen v. Riglitmere, 20 Jolms. 365, the indorsement by the 
payée of the note was in the foUowing form: "For value received 
I sell, assign, and guaranty the payment of the within note," etc. 
The cliief justice, in delivering the oinnion of the court, said: 

"Proof of demand and notice of nonpayment Avere not uecessary. The 
défendant'» engagement is, in effect, that Toan should pay the note or that 
he would pay it. It is the duty of the debtor to seek the créditer, and pay 
his debt on the very day it beeomes due. As regards the maker of the 
note, and to render him liable, no demand is necessary. A demand of pay- 
ment is necessary only to fix au indorser or surety, whose undertaking is 
conditional. An indorser does not absolutely engage to pay. It is a con- 
ditional undertaking to pay, if the maker of the note doas not, upon being 
requlred to do so, when the note falls due, and upon the further condition 
that the Indorser shall be notified of sucli default. Tiie défendant insists 
that he stands in the situation of an indorser merely, but such is not the 
fact. The vnidert,aking hère is not conditional. It is absolute that the 
maker shall pay the note when due, or that the défendant will himself pay 
it." 

"A guaranty of payment of a note is an absolute, unconditional under- 
taking on the part of the guarantor that tlio maker will pay the note when 
due, or that the guarantor will pay the debt at maturity if the maker does 
not; and the contract of the guarantor is broken upon the f allure of the 
maker to meet this obligation." Baylles, Sur. p. 17, subtit. "Guaranties of 
Payment and of Collection." 

Allen T. Rightmere, 20 Johns. 365; Dav v. Elmore, 4 Wis. 190; 
Evans v. Bell, 45 Tex. 553; Gage v. Bank, 79 111. 62; Lent v. Pad- 
elford, 10 Mass. 230; Peck v. Prink, 10 lowa, 193; Heaton v. Hul- 
bert, 3 Scam. 489. 

In view of the doctrine thus laid down, and under the facts of 
this case, it is my opinion that, upon default of the maker, the ob- 
ligation of the Company, as guarantor, to pay, ceased to be collatéral 
and contingent, and becarae direct and absolute, with the right re- 
served that it should not be compelled to pay until the two years 
had expired, but with the privilège that it might pay at any time 
within that period. In other words, the guaranty should be con- 
strued, in légal effect, the same as if reading: The company guar- 
anties the payment of the principal on the following conditions: 
(1) That the maker fail to pay at maturity; and (2) that the com- 
pany, in case of default of the maker to pay at maturity, shall not 
be compelled to pay until the expiration of two years thereafter, but 
hâve the privilège of paying at any time it desires to within that 
period. For thèse reasons I think thèse claims, viz.: Those where 
default has been made by the maker, but the two years has not fully 
expired, should be treated as direct obligations, with deferred time 
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of payment, and be embraced in class No. 3 of claims to be allowed. 
The case of Manufacturing Co. t. Gittings, 3 C. C. A. 422, 53 Fed. 
45, is cited as opposed to this view. The point presented and de- 
cidedin that case wasthataclaim arising on a guarantywas notprov- 
able against the estate of the insolvent guarantor where it appeared 
that the principal obligation would not fall due for many years, and 
that no default in payment of interest coupons or of any kind had oc- 
curred. The court held that the daim was purely contingent, and 
so I hâve held in référence to just such claims, and embraced tliem 
in class 2 of claims that should be rejected. The arguendo state- 
ment in the opinion, that there must not only be a cause of action, 
but a right of action, and that claims not due hâve no standing, 
cannot, it seems to me, be talien in a literal sensé, — certainly not 
as applied to the insolvent laws of this state, whicli I talie it, con- 
trol the rights of the parties in the présent case. For, if so, tlien 
obligations of the highest and most meritorious character would be 
excluded, if not fully matured. I do not understand that such a 
doctrine is contended for in this case. If it prevailed, it would ex- 
clude the larger part of the debenture bonds, and ail of the unma- 
tured direct obligations of the company. I think the true rule is 
that, if the cause is either actionable or capable of liquidation, it 
is suffi cient. 

Class No. 4. Claims based on bonds executed by any of the auxil- 
iary companies. For the reasons pointed ont on the first page of 
this repo«t, thèse claims are clearly allowable as hereinbefore spec- 
ified. 

Class No. 5. Claims embraced in Subcompany Land Trust. The 
proving of thèse claims is provided for by the eighth paragraph of 
the final decree. 

II. Claims That should be Kejected. 

Class No. 1. Those arising on guaranties of collection, — as dis- 
tinguished from guaranties of payment, — where no foreclosure pro- 
ceedings or action against the maker has been commenced, and 
where the holder has not shown proper diligence in efEorts to collect 
his claim from the maker of the note, or out of the mortgaged prem- 
ises securing it. It is clear to my mind, under the authorities, that 
claims of this character are not entitled to allowance. Between 
guaranties of collection and guaranties of payment a broad dis- 
tinction is taken. "A guaranty of payment of a note is an absolute, 
unconditional undertaking, on the part of the guarantor, that the 
maker will pay the note when due, or that the guarantor will pay 
the debt at maturity if the maker does not, and the contract of the 
guarantor is broken upon the failure of the maker to meet his ob- 
ligation. A guaranty of collection is an entirely différent contract. 
It is sometimes deflned as an undertaking to pay a debt on condi- 
tion that the person to whom the guaranty is given shall diligently 
prosecute the principal debtor without avail, or that the debt will 
be paid if the principal be prosecuted with reasonable diligence, 
or that the debt is collectible by due course of law." Baylies, Sur. 
pp. 17, 18, tit. "Guaranties of Payment and Collection"; Voorhies 
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T. Atlee, 29 lowa, 49; Dewev v. Investment Co. (Minn.) 50 N. W. 
1032; Durand v. Bowen (lowa) 35 N. W. 644; Bouche v. Louttit, 
104 Cal. 230, 37 Pac. 902; Crâne v. Wheeler (Minn.) 50 N. W. 1033; 
Barman v. Carhartt, 10 Mich. 340; McMurray v. Noyés, 72 N. Y. 
523; Insurance Co. v. Wright, 76 N. Y. 445; Allison v. Waldham, 
24 III. 132. "A guaranty of collection only guaranties the coUect- 
ibility or goodness of the note, and does not amount to an absolute 
guaranty of payment, but only that the guarantor will pay it in 
the event that the holder shall test the collectibility or goodness by 
regular prosecution of a suit against the maker, and shall be un- 
able by reasonable diligence to enforce its payment. Ile is only 
deemed a conditional guai'antor of payment." Daniel, Neg. Inst. 
§ 1769. "In some states, the commencement of an action against 
the maker of a promissory note, and its prosecution to judgment 
and exécution without avail, are conditions précèdent to the right 
to maintain an action against one who has guarantied its collec- 
tion, without regard to the question of the maker's solvency. In 
ail, or nearly ail, of the other states, a suit against the maker of the 
note is not rctiuired before proceeding against the guarantor, if the 
maker of the note is, at its maturity, wholly and clearly insolvent, 
so that an action against him would lae a mère idle ceremony. But 
nothing but such insolvency will, in any state, excuse a failure to 
proceed against the principal debtor before action against a guar- 
antor of collection." Baylies, Sur. p. 139, and the authorities above 
cited. A fortiori would the rule apply where the guarantied obli- 
gation is secured by mortgage. The collatéral would hâve to be 
exhausted. Nothing can be better settled than thèse principles. 
They are embraced in said class No. 1 of claims that should be re- 
jected. The guaranties of collection are embraced in guaranties 
Nos. 1 and 2. Guaranty No. 3, which seems to be a hybrid of a 
guaranty of collection and of payment, I hold to be, in légal effeet, 
a guaranty of payment. 

Class No. 2. Those not matured, and in respect to which there 
has been no default in payment of interest or of any kind. Claims 
of this character are too purely contingent for allowance. This, as 
we hâve already seen, was the very point decided in Manufacturing 
Co. V. Gittings, 3 C. C. A. 422, 53 Fed. 45. 

Class No. 3. Those in respect to which extension of time of pay- 
ment of the principal obligation has been made by a new and valid 
agreement between the holder and the debtor. No argument is 
needed to enforce this proposition. The contract has been changea, 
and the guarantor is discharged. 

III. Other Rules Governing. 

Rule 1. Claims should be held to hâve matured, not only on their 
due date, but on default of the maker in payment of interest or 
other preliminary obligation, when, by the terms of the contract, 
such default is made to precipitate the maturity of the debt. I sub- 
mit that this proposition is correct, and should be applied in the 
présent case. See copy of bonds containing the provision referred 
to at close of report. 
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Rule 2. The date up to whicli the interest on daims should be cal- 
culated should be that of the appointment of the receivers on Sep- 
tember 18, 1893. This rule is based both upon reason and author- 
ity. If the rule were otherwise, the claimant who delayed until the 
last to file his claim would hâve his négligence rewarded by the 
increased interest which he would receive. Interest does not run, 
as against the estate, after the assignment or declared insolvency, 
unless there are funds sufficient on hand to pay ail of the demands 
and accrued interest; otherwise, interest is to be allowed up to the 
time of the declared insolvencv only. Chemical Nat. Bank v. Arm- 
strong, 8 G. C. A. 155, 59 Fed. 372; White v. Knox, 111 U. S. 784, 4 
Sup. et 686; Richmond v. Irons, 121 U. S. 27, 64, 7 Sup. Ct. 788; 
National Bank of Com. v. Mechanics', etc., Bank, 94 U. S. 437; Bank 
V. Peirce, 156 Mass. 307, 31 N. E. 483. 

Rule 3. Collatéral security, by mortgage or otherwise, held by 
the claimant, does not affect the claimant's right to prove up for the 
full amount of his claim; nor does the fact that he has realized a 
part of his claim from the subjection of such collatéral, since the 
date of the receivership; but he is entitled in such case to receive 
distributions or dividends from the gênerai estate, until such divi- 
dends, added to the amount realized from the collatéral, are equal 
to or sufficient to satisfy his debt. Upon this proposition there is 
some conflict of authorities, but the great volume of them is in its 
support. This was the exact point decided in the elaborately con- 
sidered case of Chemical Kat. Bank v. Armstrong, 8 C. C. A. 155, 59 
Fed. 372, in which ail of the authorities on the subject are collated 
and shown by the overwhelming weight to sustain the doctrine there- 
in announced. To the same effect see Tod v. Land Go., 57 Fed. 47; 
Lewis V. U. S., 92 U. S. 618; People v. E. Remington & Sons, 121 
N. Y. 328, 24 N. E. 793; Fifth Nat. Bank v. Clinton Circuit Judge, 
(Mich.) 58 N. W. 648; Bank v. Haug, 82 Mich. 607, 47 N. W. 33; 
In re Bâtes, 118 111. 524, 9 N. E. 257; Kellogg v. Miller, 22 Or. 406, 30 
Pac. 229; Bank v. Byles, 67 Mich. 296, 34 N. W. 702; Walker v. 
Baxter, 26 Vt. 710; Allen v. Danielson, 15 R. I. 480, 8 Atl. 705; 
Miller's Appeal, 35 Pa. St. 481; In re Miller's Estate, 82 Pa. St. 
113; Bank v. Kendrick (Tenu.) 21 S. W. 1070. It seems to me that 
the doctrine is so overwhelmingly settled by the authorities as not 
to be open to serions question. 

Ail of which is respectfully submitted. 

Addenda. 

The following copy of one of the bonds will show the provision 
relating to the précipitation of the maturity of the obligation aris- 
ing from nonpayment of interest, hereinbef ore ref erred to : 
Real-Estate First Mortgage. 
( Negotiated by the Lombard Investment 

No ] Company, 13 Sears Building, Boston, Mass. 

( Western Office, Kansas City, Mo. 

Security Fidelity 

Coupon Bond. 

On the first day of eigUteen hundred and for value received, 

■ promise to pay to the order of the Lombard Investment Company, the 
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principal sum of dollars, with interest thereon at the rate of per 

cent, per annum from date until paid, said interest being payable an- 

nually according to the ténor of interest coupon notes, one being for 

dollars and eacb for dollars, bearing even date herewith; 

both principal and Interest coupons payable at the western office of the Lom- 
bard Investment Company, Kansas City, Missouri. And if default be made 
in the payment of any interest coupons or any part thereof at the tlme and 
place aforesaid, then said principal sum shall at once become due and pay- 
able. ÏMs bond and the interest coupons thereto attached are secured on 
real estate by a deed of trust of even date herewith, duly recorded in the 

county of and state of Missouri. 

Thls bond shall bear interest at the rate of ten per cent, per annum, pay- 
able semiannually from maturity, or after default of any of the conditions 
mentioned hereln, and in the deed of trust securing the same until pald 

Dated at Kansas City, Missouri, on the day of , 18—. 



The following is a spécimen of one of tlie debenture bonds re- 
ferred to on page 1: 

No. Séries 

United States of America. 

Six per Cent. Ten-Year Debenture. 

Capital $4,000,000. 

The Lombard Investment Company, for value received, hereby promises to 
pay to bearer, or, in case of reglstration, to the registered holder hereof, the 
sum of two hundred dollars, on the flrst day of September, 10^10, with interest 
thereon at the rate of six per cent, per annum, payable semiannually, on the 
flrst days of March and September, in each year, on the présentation and sur- 
render of the interest coupons hereto attached, both interest and principal 
payable at the office of the Lombard Investment Company, in Boston, Massa- 
chusetts, New York, N. Y., or Philadelphia, Pennsylvania. 

The said Lombard Investment Company reserves the right to redeem this 
debenture at the maturity of any coupon on or after September Ist, 1895. 

This debenture is No. of séries of similar debentures numbered 

from fifty-flve hundred and sixty-oue to fifty-seven hundred and flfty, in- 
clusive, of various dénominations, amounting in the aggregate to one hun- 
dred thousand dollars. 

To secure the payment of thèse debentures, the Lombard Investment Com- 
pany has deposlted with B. Lombard, Jr., James L. Lombard and H. W. L. 
Russell, Trustées, certain collaterals, amounting in the aggregate to one 
hundred and five thousand dolUrs; said collaterals being he.d by said trus- 
tées as a guaranty fund for the payment of thèse bonds, and are subject to 
the inspection of the holders of vhe same at ail reasonable times. 

This debenture is the direct obligation of the Lombard Investment Company, 
and is not negotiable until the certiflcate on the reverse hereof has been 
signed by the said trustées. 

In testimony whereof, the Lombard Investment Company has caused thés© 
présents to be executed by its président this first day of September, 1890, 
with the seal of the company affixed. 

, Président. 

, Assistant Treasurer. 



CALDWELL, Circuit Judge. Now, on this day, this canse cornes 
on to be heard on the exceptions filed to the report of the master 
on the classification of claims lierein, the parties appearing by their 
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respective counsel, and further time for tbe renewal of exceptions 
and tlie lying of the report on file liaving been properly waived by 
counsel, and said exceptions to said report haviug been argued, 
submitted, and duly considered, the same are overruled, and the 
said report of the master on the classification of claims is hereby 
in ail respects approved and confirmed. 



HARÏON et al. V. McKEE et al. 
(Circuit Court, N. D. Georgia. January 24, 18ÎK5.) 

BqUITY — SpOLI.4TrON OP DOCOMEKTS — EsTOrPKIj. 

In a suit for the speciiic performance of a contract for the sale of lands, 
which the défendant had giveu the plaintifï au option to purcliase, it ap- 
peared from ail the évidence, except as affected by two letters offered by 
the plaintiff, that the pUiintiff had abandoned the option early iu 1894. 
The two letters, purporting to be dated in October and November, 1894, 
teuded to show that negotiatlons about the option were then pending be- 
tween plaintiff and défendant, but such letters bore upon their face plain 
indication that their dates had been changed from 189ii to 1894, and the 
circumstances tended to show that tliey were written in 1893, which de- 
fendant contended was the fact. Hcld that, if it were found as a fact 
that the dates of the letters had been changed by the plaintiif 1o inake 
a case for himself, he would be thereby barred from ail relief, but that. 
in any event, upon the facts, the letters not having actually been \^'ritt€n 
In 1894, the défendant was entitled to iudgment. 

Mayson & Hill and L. E. Parsons, Jr., for coiuplainants. 
Glenn & Rountree and Eb. T. Williams, for défendants. 

NEWMAIS', District Judge. This is a bill for spécifie perform- 
ance of the contract of sale of lands. The case lias now coin(! on 
for final hearing and détermination. In September, 1883, McKee 
gave to Harton an option in writing to purcliase certain lands in 
Dodge, Ware, Echols, and Clinch counties, in this state. On the 
24th of October thereafter, the option was extended until McKee 
could furnish Harton with an abstract of title to the lands, and 
Harton should liave reasonable time to examine the same. McKee 
lived in Dawsonville, in this district, and Harton resided in 
Birmingham, Ala. There was soine correspondence during the fall 
and winter of 1893 and the early part of 18!)4 in référence to thèse 
lands, and to the trade, furnishing the abstract, etc. This is con- 
ceded by both sides. It is claimed on the part of the défendants, 
that in March, 1894, the correspondence was dropped, and that there 
was no further correspondence until December, 1894, when Harton 
wrote to McKee on the subject of the lands. There is a question 
made as to whether this letter was a continuance ol the old matter 
of a trade under the option in référence to the lands in question, or 
whether it was written by Harton in référence to other lands, con- 
cerning which he claims he had sonie negotiatlons with McKee. 
The language of this letter is such that, if it refers to the lands as 
to which Harton held an option, it would favor very strongly the 
view that ail rights under the option had been previously aban- 
doned, and that Harton desired to renew the negotiatlons, in order 
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to make some new contract of purchase. There are two letters in 
évidence, wliich, as they stand now, are dated October 24, 1894, and 
November 16, 1894. One of the main contentions in the case is that 
the dates of thèse letters hâve been changea ; that the flrst has been 
changed from some other date in October to the 24th, and from 
1893 to 1894; that the second has been changed from November IG, 
1893, to November 16, 1894. The use made of thèse letters by 
Harton is that they would tend, if written upon the dates they now 
bear, to support his claim that he never abandoned his contract 
under the option. He claims that the correspondence was contin- 
uons on this subject, and that the letters which are in évidence, and 
others which he is unable to produce or to get from McKee, were 
written, and will show this to be the fact. The contrary conten- 
tion for the défendants is that the dates of thèse letters were 
changed by Harton to be used for the purpose indicated. On Janu- 
ary 15, 1895, Harton and McKee were both in Atlanta. Harton 
was accompanied by the other complainant, J. H. Parsons. Harton, 
having had some correspondence and a personal interview with 
McKee, brought Parsons to Atlanta. McKee was accompanied by 
Mr. Latner, his friend and lawyer. Harton and Parsons met McKee 
on the morning of January 15th, about 10 o'clock, and tliey were to 
meet subsequently during the day. When they met again, McKee 
informed them that he had sold the lands to défendant Moore. There 
lias been much discussion as to the real purpose of Harton's and 
Parsons' visit to Atlanta at this tinie, — as to whether they desired 
to carry out the terms of the option contract which Harton had 
obtained in 1893, or whether they were seeking to make some new 
and différent contract in référence to the land. Eoth of them hâve 
testifled that they were in Atlanta, ready and prepared to comply 
fully with the terms of the option; the défendants contending that 
ail the facts and circumstances show that this is not true. By the 
terms of the option from McKee to Harton, he would hâve received 
for his lands $15,000 in cash, and a mortgage on property worth 
double the amount for $15,000 more; making 130,000 in ail. McKee 
sold the lands to Moore and his associâtes for |18,000. There can 
be no doubt of this, under the évidence. 

Just at this point it may be mentioned that there is a question as 
to whether Moore bought from McKee witli notice of Harton's op- 
tion. As to this there has been considérable évidence, and there has 
been much discussion. Under the view I take of the case it will 
be unnecessary to détermine this matter of notice. Unless the two 
letters referred to are genuine as of the date which they now bear, 
in the opinion of the court, the complainants hâve no case which 
entitles them to relief hère. An examination of thèse letters 
shows unquestionably, as to the one of October 24th, that a 
figure in the year date has been changed by writing the figure 
4 over the figure 3, with an ink blot over the figure 3. It is so 
apparent, there is no déniai by the complainants that this is true. 
In the month date of the same letter the figure 4 has evidently been 
changed from some other date. The figure 2 in the month date has 
not been changed at ail, but the figure 4 unquestionably has been 
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changed; andthe évidence on the subject, andits appearance, would 
seem to indicate that it was changed from the ûgure 2 to 4, so 
as to make it appear of date October 24th, instead of the 22d. As 
to the letter of November 16th, in the year date there has clearly 
been an erasure with a knife or some other sharp instrument, and 
the figure 4 written over the erased spot, so as to make the date 
November 16, 1894. Contemporaneous facts and circumstances 
are in évidence for the purpose of throwing light on the genuine- 
ness of thèse dates. Thèse facts and circumstances strengthen the 
view that tbese two letters were really written in 1893. In the let- 
ter of November 16th, allusion is made to the sickness of the writer, 
McKee ; and in another letter, conceded to be genuine, of December 
15, 1893, he refers to bis sickness, which he says has continued ever 
since October. The évidence shows pretty clearly that McKee did 
hâve a spell of sickness in the fall of 1893, and that he was not 
sick in the fall of 1894. Also the letters, taken in connection with 
the preceding and succeeding letters and circumstances, do not fit 
into the year 1894, but do fit into the correspondence of the preced- 
ing year. It is unnecessary to détermine hère as to whether or not 
thèse changes were fraudulent to the extent contended for by the 
défendants; but certainly, if the changes were fraudulent in the 
way which has been indicated above, for the purpose of making a 
case for complainants, no court of equity would grant the com- 
plainants any relief. They raust corne into a court of equity with 
clean hands; and if they come with papers forged for the purpose 
of making a case, certainly they would hâve no standing in court. 
But, independently of this, with thèse letters out of the case as of 
the dates they now bear, the évidence is overwhelming to my mind 
that there was an abandonment of the option on thèse lands by 
Harton in the early part of 1894, and in December, 1894, his désire 
is, evidenced by his letter of that date, to reopen the negotiations 
with McKee; not on the old option, but in order to make some new 
contra et with him; not to buy the lands himself either, but rather 
to make a sale of the lands for McKee to another party. It is un- 
necessary, in this view of the matter, to discuss further the facts of 
this case, except to say that it is not denied that in September, 1894, 
McKee made a new option on the lands for |25,000 to one E. T. 
Williams, in connection with whom Moore was acting in the pur- 
chase of the lands in 1895. It could hardly be that McKee, if he 
thought his option to Harton for the sale of thèse lands was of 
any force still, would bave made an agreement to sell to Moore for 
f25,000. Indeed, in January subsequently he sold the lands to 
Moore and his associâtes for |18,000, when Harton claims that he 
was présent on the ground, ready to pay him |30,000. It is con- 
tended on behalf of complainants, as a matter of law, that, even if 
there was an apparent abandonment by Harton of his rights under 
the option from McKee, Harton was entitled to notice from McKee 
that he considered the option and the trade as at an end before he, 
McKee, would hâve the right to sell the lands to any one else. 
While this might be true in some cases, I am satisfled that it is 
not applicable to the facts hère. I think that, leaving the two con- 
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tested letters out of the case as of the dates the complainants de- 
sire to use them, there is such clear abandonment by Harton of 
ail rights under his option as would render it unnecessary for Mc- 
Kee to give him any notice whatever. 

Many questions hâve been raised and discussed in tMs case, which 
bave not been referred to, and which it is deemed unnecessary to 
mention in the view taken of the case. My conclusion is that com- 
plainants are not entitled to any relief, and that the bill must be 
dismissed, with costs. 



CLEVELAND v. SPENCER et al. 

(Circuit Court of Appeals, Fourtli Circuit. February 4, 1896.) 

No. 128. 

1. Taxation op Railkoads— Leasb dp Road— Liaetlitt op Lessbe. 

ïlie acquisition by one railroad company of the control and opération of 
tlie road and property of anotlier under a lease, after the expiration of seven 
months of the current fiscal year, and after an assessment and levy, wliicli 
subjects such property to a lien for ta.ïcs from the beginning of such fiscal 
year, does not of itself render the former company primarily liable, as a 
debtor of the state, for the amount of such tax. 

2. Same— CoNSTHircTroN op Lease. 

A covenant by the lessee in a railroad lease that it "will pay, as operating 
expenses, ail taxes and assessments * * * which may be lawfully levied 
or assessed" upon the demised property, is not an assumption of liability 
for taxes already assessed and levied, and constituting a lien from the be- 
ginning of the fiscal year in which the lease is made. 

3. Same — Implibd Contract. 

If there is any contract implied by law whereby one railroad company, 
acquiring the control of the property, income, etc., of another, becomes 
directly liable for taxes already due, and constituting a lien thereou, for 
the fiscal year then current, such liability is only in proportion to the part 
of the fiscal year remaining after assumption of such control. 

4. JUDGMENT — ESTOPPEL. 

The estoppel arising from the results of litigation does not apply in a sub- 
séquent suit in which some of the parties are différent. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

This was a bill by the Richmond & Banville Railroad Company 
against J. R. Blake, W. D. Mann, and others, county treasurers, for 
an injunction restraining the collection of a certain tax alleged to 
hâve been based upon an unlawful assessment. There was a de- 
cree for complainant. 49 Fed. 905. Subsequently the complainant 
was ordered to pay the balance of the taxes due on certain Unes of 
road leased or otherwise controUed in the state of South Carolina, 
not including the Port Royal & Western Carolina and another road, 
which by admission had passed beyond the control of the complain- 
ant. Samuel Spencer and others having been appointed receivers of 
the complainant, the Richmond & Banville Railroad Company, June 
15, 1892, the cause came up on the pétitions of the receiver of the 
Port Royal & Western Carolina Railway Company and another, pray- 
ing that the receivers of the Richmond & Banville Railroad Com- 
pany be directed to pay the remainder of the taxes due for the fiscal 
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year ending October 31, 1891. The prayer of tlie pétition was dis- 
missed September 14, 1894, by the circuit court, the following opin- 
ion liaTing been flled (Simonton, Circuit Judge): 

This case now cornes up upon the pétitions above stated. The receiver of 
the Port Royal & Western Oarolina Railway prays that the receivers of the 
Kichmond & Danvllle Railroad Company be directed to pay an unpaid remain- 
der of taxes due on that railway for the fiscal year 1890-91. The Ashevllle 
& Spartauburg Railway Company prays that the same receivers pay the taxes 
on the property of the petitioner's railroad which accrued during the coutroi 
over it of the said receivers. There is perhaps an Irregularity in joiniug thèse 
claims In one pétition; but as it is preferred in a suit pending in tlils court 
which the receivers hâve taken under their charge, for the salie of convenience 
the Irregularity, if any exists, is overlooked. The claims do not proceed upon 
precisely the same grounds, and they will be considered separately. 

The Port Royal & Western Oarolina. 

This corporation was created under the laws of the state of South Oarolina. 
It was subsequently recognlzed and incorporated under the laws of the state 
of Georgia. The Central Railroad & Banking Company, a corporation of the 
last-named state, was very much interested in its incorporation and construc- 
tion, and became the owner of nearly ail its bonds and of a great portion of Its 
stock. The bonds had a votlng power, and by reason of this, without, as far 
as it appears, any lease or contract, the Central controlled the Port Royal & 
Western Oarolina. So complète was this eontrol that the Central seleeted its 
board of directors, practically appointed its agents, flxed its rates, and man- 
aged its business. The Port Royal & Western Oarolina became to ail intents 
and purposes an intégral part of the System of the Central, was dominated 
by it, was treated as one of its divisions; and, when the Central Railroad & 
Banking Company was placed by the circuit court of the United States for 
the Southern district of Georgia in the hands of a receiver, that receiver was 
made receiver of tlie Port Royal & Western Oarolina as a part of the Central. 
In 1891 (June Ist), the Central Railroad & Banking Company of Georgia exe- 
cuted to the Georgia Pacific Railway Company a lease of its whole System, 
drawing with it this Port Royal & Western Oarolina Railway. The lease lets 
ail the roads and property owned by the Central, assigns ail the leases of rail- 
roads and other property held under lease by the Central, and puts within the 
eontrol of the lessee ail the stocks and bonds, whereby eontrol of Connecting 
lines had been obtained by and was held by the Central. In this last class 
was the Port Royal & Western Oarolina by name. The twentieth article of 
this lease, the one bearing on the question under considération, is as follows: 
"Article Twentieth. The said Paciiic Company, for itself, its successors and 
assigns, further covenants and agrées to pay and discharge ail expenses, costs, 
damages, and claims, and demands whatsoever which shall or may arlse out 
cf the management and opération of said railroads and other property hereby 
demised, or any part thereof, and will and shall at ail times save and keep 
harmless and Indemnify the said Centra) Company therefrom, and will défend, 
at Its own expense, ail such actions and suits which shall or may be brought 
against the said Central Company, and will pay, as operatlng expenses, ail 
taxes and assessments, ordinary or extraordinary, of whatsoever kind and na- 
ture, which may be lawfuUy levied or assessed upon the property hereby de- 
mised, including said leased lines, or any of them, or against the said Central 
Company because of its interest therein." The Georgia Pacific Company, the 
lessee, was a part of the great System of the Richmond & Banville Railroad 
Company. In what way this lease, or the privilège created by it, came into 
the hands of the Richmond & Danvllle Railroad Company, whether by express 
Contract or not, does not appear. It may well be concluded that, the Georgia 
Pacific being under the domination and eontrol of the Richmond & Danvllle, 
this latter company also took eontrol of the Central, with ail its owned, leased, 
and controlled lines. This belng so, the Richmond & Danvllle assumed, with 
ail the privilèges of this eontrol, its responsibllity also, and thèse responsibili- 
ties are measured by this lease. On 4th March, 1892, this lease was surren- 
dered and canceled, and the Central, with its entire System, was placed in the 
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charge of recelvers appointée! by the circuit court of the TJnited States for the 
Soutliem district of Georgia. On 7tli Marcli, 1892, tlie Riclimond & Danville 
Railroad Company flled its bill against J. R. Biaise et al., the main cause in 
whlch this pétition Is brought. This bill sought relief against what was al- 
leged to be illégal assessment of railroad property in its hands and under its 
control, liable to taxation. It sought an injunction against the levy for the tax 
under thls assessment. Havlng been required to pay so much of Raid tax as 
was admitted to be lawfully due, a temporary injunction was issued as to the 
alleged illégal assessment. See 49 B'ed. 905. Among the properties whose 
taxes were involved in this issue and set out with the bill was the Port Royal 
& Western Carolina Itallway. The amount of taxes on this road in dispute, 

and not paid, was $ ; this being a part of the tax for the fiscal year 

1890-91. Pending this suit, to wit, on the 15th June, 1892, a suit was insti- 
tuted in the circuit court of the United States for the Eastern district of Vir- 
ginia, by Clyde and others, stockholders and creditors, against the Ricbmond 
& Danville Railroad Company. Under this suit, Ruben Foster and F. W. 
Huidekoper were appointed receivers of the Richmond & Danville System. 
By auxliiary proceedings in this court, this apijointment was i-ecoguized and 
affirmed. Thèse receivers, finding the suit against Blake and othei's pending, 
took charge of the lltigation, and represented so much of the property as was 
In their charge. Before argument on the merits of the case, and before testi- 
mony was taken thereon, the couusel reprosenting thèse receivers called the 
attention of the court to the cancellation of the lease of the Central Railroad 
System, and thereafter disclalmed any authority to represent any part of that 
System In that case. After full testimony and argument, the suit against 
Blake and others was dismissed, and the injunction dlssolved. The Richmond 
& Danville Railroad was a vast System, embracing many Unes of railroad, 
some owned, others leased, and some only controlled. AU of thèse roads were 
held by the Richmond & Danville, subject to their several mortgages, a first 
lien on them severally. And there was also a mortgage, perhaps more than 
one, on the entire System. 

There are two questions involved in this issue. First. Is tlie Richmond & 
Danville Railroad Company liable for this amount of tax unpaid for the fiscal 
year 1890-91? Second. Are thèse receivers, as receivers, responsible therefor? 
That is to say, if it shall appear that this is a debt due by the Richmond & 
Danville Railroad Company, is it within that class of debts which taJve priorjty 
In the disbureement of fuuds derived by tlie receivers from the entire Sys- 
tem ? And, if so, how can this priority be secured ? 

Is this a debt of the Richmond & Danville Railroad Company? The sum 
claimed is a part of the tax levied for the fiscal year 1890-91. Its lien at- 
tached at the beginning of the fiscal year, November 1, 1890. Gen. St. S. G. 
§ 170; Pub. Laws, § 217. The retum under which it was levied was required 
by law to be made between Ist January and 20th B'ebruary, 1891 (Gen. St. S. 
C. § 180; Pub. Laws. § 231), and by the président and secretary of the company 
(Id.). The assessment complained of was made 19th May, 1891. The lease of 
the Central and Its System to the Georgia Pacific was executed Ist June, 1891. 
Then only did any rights and eorresponding responsibilities of the Richmond & 
Danville begin. Manifestly, from thèse dates the tax was not primarily a 
debt of the Richmond & Danville. Nor could any return of the property hâve 
lawfully been made by this company, for it had no interest or control whatever 
over It when the law required its return, and when the assessment was made. 
When the lien was about to be enforced (February, 1892), the ijroperty was 
perhaps in the qualifled ownership— certainly under the control — of the Rich- 
mond & Danville. It had come into its hands subject to the paramount lien of 
the tax. The enforcement of the tax would disturb its possession and its 
rights. Therefore, very properly, it tested the legallty of the assessment. 

The tax thus not being primarily the debt of the Richmond & Danville Rail- 
road Company, did that company assume its paymcnt? This it may hâve doue 
either under an express contract, the lease, or under an implled contract arising 
from its opération of the road, controUing it, and receiving its entire income, 
enjoying ail its incidental advantages. For the purposes of this case, we as- 
sume that the Richmond & Danville Railroad Company waa to ail Intents and 
purposes the lessee of the Central and its System, bound by the terms of the 
v.73F.no.4 — 36 
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lease. Without dwelllng upon the language of the lease, which provides for 
the payment of taxes on the property thereby demised, including leased Unes, 
or any of them, or against the Central Company, beeause of its Interest there- 
in ; that is to say, property demised, Including leased Unes, or taxes charged 
against the Central Company, beoause of its interest therein, and so perhaps 
excluding ail other property, such as property In which, as In the présent 
case, the Central Railroad Company was only Interested as a stockholder in 
the Company owning it, — it wlll be noted that this article Is in the future tense. 
It does not provide for past obligations, only for future liabilities. It does not 
assume a debt already Incurred, nor a tax already flxed. The tax in question 
practically took effect from the flrst day of the fiscal year. When the prop- 
erty got within the eontrol of the Richmond & Danville, It was already burden- 
ed with the tax, a tax ehargeable against the property, and a debt of the per- 
son owning It when It should hâve been retumed. 6en. St. S. 0. §i 216, 217. 

This tax, therefore, not being a debt primarily of the Richmond & Banville 
Railroad Company, nor one assumed by It by express contract, is it liable for 
the tax by contract implted by law, arising from Its possession and eontrol of 
the property, its receipt of the income, and Its enjoyment of ail advantages 
incident theretoî The tax In question was for the whole fiscal year 18'J0-91, 
from November 1, 1890, to October 31, 1891. The Richmond & Danville Rail- 
road Company, at the earliest, took possession of it Ist .lune, 1891, after seven 
months of the fiscal year had elapse<i, and held it for the remaining five months. 
It bas already, under the orders of this court, paid 67 per cent, of the entire 
tax for the whole fiscal year, more than Its proportion, admitting the fuU force 
of this Implied contract. This prayer of the pétition Is dismissed. 

The Asheville & Spartanburg Railroad Company. 

In the absence of any évidence of the terms under which the Richmond & 
Danville Railroad Company got eontrol of this road, it is impossible to décide 
upon Its liability. Let so much of the pétition as relates to this matter be re- 
feiTed to a spécial master, or, If counsel agrée, be submltted on a statement of 
facts. 

John B. Cleveland, receiver of the Port Royal & Western Carolina 
Railway Company, prosecutes this appeal. 

S. J. Sunpson, for appellant. 

George G. Wells, of Cothran, Wells, Ansel & Cothran, for ap- 
pellees. 
Before HUGHES and SEYMOUR, District Judges. 

HUGHES, District Judge. This court fully concnrs în the dé- 
cision of the circuit court in this case, and agrées with the reasons 
assigned in the opinion of the court for its décision. The only ques- 
tion raised on appeal not embraeed in the opinion of the circuit court 
is that of estoppel. But the parties in the suit which was before 
the circuit court, and which it decided, were not the same as those 
in the préviens suit, and estoppel does not apply. Decree or order 
of the circuit court affirmed, with costs. 



CENTRAL TRUST CO. OF NEW YORK v. EVANS et aL 

(Circuit Court of Appeals, Sixth Circuit. Aprll 14, 1890.) 

No. 340. 

Eqttitt PRAOTrcE— Injunction— Rrstrainino Enporckmbnt dp Dkcrbh. 

Whlle a decree of the circuit court, made in pursuance of the mandate 
of the circuit court of appeals, stands, such circuit court cannot entertain 
a proceeding to avold the effect of such decree by enjoining Its enforce- 
ment 
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Si, Samb. 

One B. secured a judgment agalnst a railroad company whose prop- 
erty was subject to two mortgages. Upon the return of an exécution un- 
satlsfied, he instituted a creditor's suit in a state court against the moit- 
gagor railroad company, tlie trustée of tlie mortgages, and another rail- 
road Company, seeking to hâve liis judgment declared a lien superior to 
the mortgages, and to set aside a sale of the road to such other railroad 
company as in fraud of credltors. In this suit an attachment was issued, 
and levied on the railroad within the state, and ou some of the roUing 
stock. Thereupon the trustée of the mortgages, and other interested 
parties, caused this property to be replevied, and gave bonds, with sure- 
ties, to return the property or pay the debt. If the court should adjudge 
the property subject to the debt. This suit was removed to a fédéral 
court, and ultimately to the circuit court of appeals, in which it was ad- 
judged that the property was subject to the attachments, though the lien 
of the judgment was not suoerior to that of the mortgages, and that the 
obiigors in the replevin bonds should elther restore the property, by de- 
livering it into the custody of the clerk, or pay its value. Purauant to a 
mandate, a decree to that elïect was entered in the circuit court. There- 
upon the trustée under the mortgages, which in the meantirae had 
commeuced a foreclosure suit in the fédéral court, iu which a receiver 
of the railroad had been appolnted, presented a pétition in that suit, 
praying that E. might be restrained from enforcing the decree for 
the return of the property, and required to come in and présent his 
claim in the foreclosure suit. Held, that the court could not eutertain 
Buch an application to review its decree and prevent enforcement there- 
of by injunction, and that the possession of the property by the court's 
receiver did not présent a reason for doing so, since his possession was 
solely for the purposes of the foreclosure suit, and not at ail for, or In the 
interest of, the obiigors In the replevin bonds. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

-Henry B. Tompldns, for appellant. 
Chas. R. Evans and Brown & Spurlock, for appellees. 

Before TAFT and LUETOX, Circuit Judges, and SEVEEENS, Dis- 
trict Judge. 

SEVEEENS, District Judge. This is an appeal taken by the Cen- 
tral Trust Company of New York from a décrétai order made by the 
court below upon a pétition (therein stated to be in the nature of an 
amended and supplemental bill) filed in the case of Tlie Central Trust 
Company of New York v. The Chattanooga, Eome & Columbus Eail- 
road Company and The Savannah & Western Eailroad Company; a 
suit then pending in said court, and which was instituted for the 
foreclosure of certain mortgages hereinafter mentioned, executed 
by the Chattanooga, Rome & Columbus Railroad Company. This 
pétition named H. Clay Evans and James and Kratzenstein, who 
had joined with him, as creditors of the Chattanooga, Rome & Co- 
lumbus Railroad Company, and Sloan, Lyerly, and Barr & McAdoo, 
the sureties in certain replevin bonds, as défendants therein, and 
praj'ed for an injunction against the issuing of exécution upon the 
decree in favor of H. Clay Evans et al. entered in the court below 
upon the coming down of the mandate from this court in the case 
of Railroad Co. v. Evans, reported in 14 C. C. A. 116, 66 Fed. 809. 
The circuit court denied the pétition for the injunction prayed, and 
the petitioner has brought the case hère on appeal. 
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The facts in the main case, upon wliicL. the décision of tliis court 
was rendered, were stated by Judge Lurton, who delivered the opin- 
ion of the court flled therein. It is only necessary to give a synopsis 
of them hère: The Chattanooga, Rome & Columbus Railroad Com- 
pany, on the Ist day of September, 1887, having a railroad extending 
from Carrollton, in the state of Georgia, to Cliattanooga, in tlie 
state of Tennessee, executed a mortgage to tlie Central Ti"ust Com- 
pany of New York, as trustée, upon the entire road and its equip- 
ment, to seeure its bonds in the sum of |2,240,000, and on the fol- 
lowing day executed to the same party, as trustée, a like mortgage 
to seeure another issue of bonds in the sum of |1,400,000. Ail the 
bonds above mentioned were issued and negotiated. In that state 
of things, the company became indebted to H. Clay Evans, one of the 
appellees in this proceeding, for materials furnished and work doue 
in his machine shops upon locomotives, and for railroad supplies 
of différent kinds. Evans brought suit on thèse liabilities in one of 
the chancery courts of Tennessee, under the peculiar statutory juris- 
diction of those courts in that state, and, in due course, duly ob- 
tained judgment against the Chattanooga, Rome & Columbus Rail- 
road Company for the sum of f-4,311.0!). Upon the return unsatis- 
fled of an exécution issued to collect that judgment, Evans, on 
January 16, 1892, flled a gênerai creditor's Mil in the state court in 
chancery against the Chattanooga, Rome & Columbus Railroad Com- 
pany, the Central Trust Company of New York, the Savannali & 
Western Railroad Company, the Central Railroad & Banking Com- 
pany of Georgia, and the Richmond & Banville Railroad Company. 
Subsequently, James and Kratzenstein, other creditors of tlie Chat- 
tanooga, Rome & Columbus Railroad Company, joined as comphiin- 
ants. The object of Evans' bill was to obtain a decree establishing 
a lien for his debt which would be prior to the mortgages, and de- 
daring null, as against creditors, a sale whicli his debtor had made 
to the Savannah & Western Railroad Company, upon grounds one 
of which was that the sale was made to defraud creditors; and tlie 
bill prayed for the subjection of the railroad property in Tennessee 
to the payment of his debt. Upon the flling of this bill an attach- 
ment was sued out under the laws of the state in that behalf , and was 
levied upon that part of the line of the railroad lying in Tennessee, 
some locomotive engines, some coaches, machinery, tools, flxtures, 
etc. The Central Trust Company, and certain railroad companies 
which were concerned in the affairs of the Chattanooga, Rome & 
Columbus Railroad Company, replevied tlie attached property by 
giving bonds with A. N. Sloan, C. A. Lyerly, and Barr & McAdoo as 
sureties, and thereupon the property was released. The condition of 
the bond was: 

"Now, If said principal obligors herein sliall pay tlie debt, interests, and 
costs of the complainant, if the court shall adjudge the same against tliem, 
or either of them, or shall adjudge the property attached and herein replevied 
Is subjeet to the payment of same, they shall either pay said debt, interests, 
and costs, or return said property, then this obligation to be void and of no 
effect." 

A like attachraent and replevy of the property upon a bond with 
Lyerly as surety were made upon the coming into the suit of the 
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«tlier creditors as above mentioned. The case was subsequently re- 
nioyed into tlie circuit court of the United States, where, upon tlie 
final hearing, a gênerai decree was rendered for complainants; and 
it was further ordered and decreed tliat the obligors In the replevy 
bonds should pay the debts of the attaching creditors, respectively, 
with no alternative. Ail the défendants appealed to this court, 
where it was held: First, that the claim of priority by Evans over 
the mortgages held by the Central Trust Company of Xew York 
conld not be sustained; but, secondly, that the sale of the road and 
other assets by the Chattanooga, Rome & Columbus Eallroad Com- 
pany to the Savannah & Western Kailroad Company in May, 1891, 
was fraudulent and void as to Evans and the other creditors, com- 
plainants, who therefore had the right to seize the property upon 
attachments. In respect to that part of the decree below relating 
to the obligors in the replevy bonds, this court held, upon considéra- 
tion of the Tennessee statute in relation to such bonds, and its con- 
struction by the suprême court of Tennessee, that the decree should 
hâve given the obligors in the bonds the privilège of the alternative 
of returning the attached property, or paying the value thereof. A 
mandate was accordingiy sent down to modity the decree in that re- 
gard by decreeing that the property might be returned and placed 
in the custody and possession of the circuit court within 30 days, or 
otlierwise that the obligors should pay one-half of the penalty of 
the bond, which was assumed to be the value of the property, and 
should thereupon be discharged. Upon the receipt of the mandate 
by the circuit court, that court entered its decree, and, in respect 
to the matter of the bond, ordered that within 30 days after the en- 
try of the decree the défendants might place in the custody and 
possession of the court ail of the property replevied and described 
in the bond, and in that event H. O. Ewing, deputy clerk of the 
court, was appointed spécial commissioner to receive, take charge 
of, and hold the same to await the further order of the court; and, 
further, that in case ail the property attached and replevied should 
not be restored to the control and possession of the court, as above 
pi'ovided, at the end of 30 days, th(!ii exécution might issue for the 
sum of $4,500, — that being one-half the penalty of the bond, — with 
interest from the 20th day of January, 1892, amounting to the sum 
of |894.8d. Other directions about costs are not material to the 
présent controversy. This decree was entered on the lOth day of 
ilay, 1895. On the 5th day of June, following, the complainant, the 
Central Trust Company of New York, filed in its original case, in 
the office of the clerk of the circuit court, as above stated, this péti- 
tion, praying that an injunction should issue against Evans and 
the other creditors, restraining them from enforcing the said order 
for the retum of the property to the custody and possession of H. 
O. Ewing as spécial commissioner; and asking that they be required 
to show cause why they should not be required to come into the 
cause and présent their claims against the Chattanooga, Rome & 
Columbus Kailroad Company in the proceedings pending for the 
foreclosure of the mortgage against the Chattanooga, Rome & Co- 
lumbus Kailroad Company and another, and hâve ail their rights. 
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as against the property, and among themselves, there adjudîcatedr 
and praying for a temporary restraining order. This pétition stated, 
as its substantial ground, that ail the property covered by the re- 
plevy bonds was then in tlie possession of Eugène E. Jones, as re- 
ceiver, under the order of the circuit courts of the United States for 
the Northern district of Georgia and the Eastern district of Ten- 
nessee, made in the case of the Central Trust Company of New 
York against the Chattanooga, Rome & Columbus Eailroad Com- 
pany and the Savannah & Western Eailroad Company, instituted 
on the 15th day of December, 1893, for the purpose of foreclosing 
the mortgages hereinbefore mentioned, and that, therefore, the said 
property was not subject to the control of the obligors in the replevy 
bonds, but was subject to the order and control of the court, which 
had authority to make such order respecting the same as the rights 
and interests of the parties might require. The motion for a pre- 
liminary injunction on this pétition was brought on for hearing, and 
was denied by an order made June 15, 1895. From that order the 
Central Trust Company of New York has prosecuted this appeal, 
under the provisions of the récent act of congress authorizing an 
appeal to be taken from an order of the court refusing an injunction. 
28 Stat. 666. 

It must be noted, in the outset, that the appeal we are now con- 
sidering is not an appeal from the decree which was made by the 
circuit court, which stands without any proceeding to reverse or 
change it in any way, but it is based on the subséquent order of 
the court denying the appellant's pétition. No ground appears for 
the assumption that while that decree stands the circuit court would 
hâve authority to entertain this proceeding, taken for the purpose of 
defeating its substantial purpose and effect. Hère was a decree 
affording to the complainants, Evans and others, in that suit, dis- 
tinct and unconditional relief, viz. that of having the attached prop- 
erty brought into court and subjected to the complainant's demands, 
or, in the alternative of that, the payment into court, for the same 
purpose, of the value thereof. The enjoining of the complainants 
from taking the usual remédies for the enforcement of the decree 
would amount to a nulliflcation of the decree itself, pro tanto. The 
right of the complainants, Evans and the creditors who joined him 
in this suit, as against the obligors on thèse bonds, was fully con- 
sidered by this court on the appeal in the former case, and deflnite- 
ly ascertained and determined by the decree which it directed to be 
entered. The decree of the court below was, in substance and effect, 
that which this court ordered and directed. Its conformity to the 
mandate of the court is not disputed by any proper challenge, and 
no reason is perceived for doubting that it was authorized by the 
opinion and mandate of this court. The suggestion that that decree 
may be defeated in this way cannot be entertained. Upon the en- 
try of it, the complainants in the suit were entitled to a direct and 
immédiate performance of it. It did not leave them in a position 
where it would be necessary, in order to realize the beneflits of it, 
for them to institute some new proceeding in that court, or any 
other; nor were they under any liability to be brought into a fur- 
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ther controversy, at the instance of any party to that suit, for the 
purpose of having their rights in respect to the subject-matter of 
the decree overhauled and readjudicated. There would be no final- 
ity in the judgment and decrees of courts, if, when the rights of 
parties are settled by express adjudication, they can be thus re- 
examined, modified, or made conditional upon further litigation. As 
will be seen upon référence to the opinion of this court in the case 
of Raiiroad Co. v. Evans, 14 G. C. A. 116, 66 Fed. 809, Judge Lurton, 
in delivering the opinion of the court, examined and considered the 
légal character and elïect of the replevy bonds under the statutes 
and décisions in Tennessee, and, quoting the cases of Kuhn v. Spel- 
lacy, 3 Lea, 278; Ward v. Kent, 6 Lea, 131; Green v. Lanier, 5 
Heislî. 662; Barry v. Frayser, 10 Heisk. 217, — expressly declared 
(page 826, 66 Fed., and page 116, 14 C. C. A.) : 

"We hoia that this bond must be regarded as a bond of the second class, 
and that Its penalty is for double the value of the property attached. The 
proper deeree is for the penalty of the bond, to be discharged upon the de- 
livery of the property replevied. Inasmuch as the value is not speciflcally 
stated in the bond, it may, as was done in Kuhn v. Speilacy, supra (no référ- 
ence having been aslted below), be assumed that the value was one-half the 
penalty of the bond, or S4,ô00. By the paymenc of that sum, wlth iuterest 
from the date of the bond, the decree may be discharged." 

And f urtlier : 

"It was intimated in Kuhn v. Speilacy, supia, that It was perhaps un- 
necessary to recite in the decree that it might be satisfied by a return of the 
property, as the right accrues under the statute itself. However this might 
be if this proceeding was in the state court, it is clearly right that the de- 
cree should be so modifled as to permit the appellants to satisfy the decree 
by returning tho property replevied. This they may do, provided the prop- 
erty shall be placed in the custody and possession of the circuit court with- 
in thirty days after that court shall modify the decree as hereby directed." 

And the decree of the court below was subsequently modifled 
accordingly, and the rights of the parties became thereby flxed, 
and it was not compétent to taise any action in the circuit court 
wliich would contravene or further modify them. This has always 
been the rule in the suprême court of the United States, and has 
always been acted upon, not only in that court, but in the United 
States circuit courts of appeals, which hâve succeeded to a part of 
the jurisdiction of the suprême court. See, among other cases, 
Humphrey v. Baker, 103 U. S. 736; Gaines v. Rugg, 148 U. S. 228, 
13 Sup. et. 611; Railway Co. v. Andersen, 149 U. S. 237, 13 Sup. 
et. 843. Many of the cases are collected in the opinion of this 
court delivered by Judge Lurton on the second appeal of a case 
(Bissell Garpet-Sweeper Go. v. Goshen Sweeper Co. of Grand Rapids, 
72 Fed. 545), where the rule was held to apply to the case of a man- 
date sent down to the circuit court upon the afflrmance of an in- 
terlocutory decree for an injunction. 

But it is contended that the court below having the property 
which had been replevied in the Evans Case already in its posses- 
sion and control, by virtue of its authority over the receiver in the 
foreclosure case brought by the Central Trust Company of New 
York, the obligation of the replevy bond was substantially per- 
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formed, for that, in effect, the property was so situated that it could 
be transferred by mère direction of the coxirt. But this proposi- 
tion is wholly unsound. The possession of the property which the 
court's receiver had in the Central Trust Company's Case was a 
possession for the purposes and objects of that suit. It had been 
seized by virtue of the lien of the mortgages, and the possession 
which had been taken was for the purpose of enforcing the lien; 
and so long as that possession is inaintained, and for such purpose, 
it is a fallacy to say that it has been returned and exposed to an 
exécution on Evans' judgment. No action whatever has been taken 
by the court, or moved by any party, for the purpose of turning the 
property over; but, on the contrary, it is claimed and insisted by 
the receiver in the foreclosure case, wlio undoubtedly représenta 
tlie interest of the Central Trust Company in this respect, that this 
replevied property now in his possession is indispensably necessary 
to the opérations of the road, with which he is chargea, and that 
an irréparable injury would be caused if lie were to be dispossessed 
of that property. It comes to this: that the replevied property has 
not been returned into the custody and possession of the court for 
the purposes of the Evans suit, and for the satisfaction of his de- 
cree; tliat no attempt has been made to bring this about, and there 
is plainly no purpose to do it. Under the statute of Tennessee de- 
scribing the character of replevy bonds in attachment cases, as con- 
strued by the suprême court of the state, the obligors are bound to 
surrender the property itself, and are not in a position to say, when 
called upon to do so, that the property was, at tlie time of the giving 
of the bond, subject to a lien in their own favor, in virtue of which 
they hâve since seized, and will now hold, it. In order to assert the 
rights which they had by way of lien, they must resort to other rem- 
édies than that of giving a replevy bond. Having taken this course, 
they must abide their obligation. It has been distinctly held that 
they cannot set up in answer to their obligation a right to the prop- 
erty in some third person, or in themselves (Smyth v. Barbée, 9 Lea, 
173; Cheatham v. Galloway, 7 Heisk. 678; Ste'phens v. Iron Co., 11 
Heisk. 712); and the stipulation in thèse bonds could not be satis- 
fled by the tender of a mère right of rédemption, which has, in 
substance and effect, already expired, or ceased to be of any value. 
It is unnecessary to pursue the subject further. The order of the 
court denying the injunction was clearly right, and it must be af- 
tirmed. It is so ordered. 



JONES v. CENTRAL TRUST 00. OF NEW YORK et al. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 14, 189G.) 

No. 34". 

1. Ratlkoad AtoTîTGAGEs— Patments TO Presbbvb Propkrty— Priokities. 

When third parties, at the request and for the beneflt of the trustée in a 
raili'oîid mortgage, hâve entered into obligations for the purpose of pre- 
serving the mortgaged property for the beneflt of the bondholders, and 
keeping it a going concern, and are subjected to a liability arising out of 
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such obligations, such liabillty may properly be discharged out of the In- 
conie or corpus of the mortgaged property for tlie benefit of which it was 
incurred. 

2. Same. 

Certain property of a railroad company, which was covered by mort- 
gages, was attached by a creditor who had secured a judgment against 
tlie Company. Thereupon, in order to préserve the unity of the property, 
and keep the railroad a going eoncern, the trustée in the mortgages caus- 
ed such property to be replevied, and bonds to be given, with sureties, for 
tlie return of the property, or for the payment of its value, if adjudged to 
be subjeet to the attachment. The property was ultimately adjudged to 
be so subjeet, but, in conséquence of its having been talsen into posses- 
sion by a receiver appointed in a foreclosure suit Instituted by the trustée, 
it was impossible for the sureties on the replevin bonds to return the prop- 
erty, and exécutions were directed to issue against them for its value. 
Held that, under thèse circumstances, the receiver in the foreclosure suit 
was properly directed to pay, out of the property in his hands, the elaim of 
the creditor who had issued the attachment, and for whose benetit the 
decree against the sureties on tlie replevin bonds was made, although such 
creditor's claim was not, in itself, superior to the mortgage. 

3. Courts — Jurisdictigît — Original and Ancili.ary. 

Where a railroad foreclosure suit is iiending in a United States circuit 
court in one district, as ancillary to a similar suit in anotlier, the former 
court should not remit to the court of primary jurisdiction an Incidental 
motion relating to transactions which toolî place within its own district, 
and to other related litigations arising there, and of whicli it had already 
taken jurisdiction. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This is an appeal from an order made by the court below directing the ap- 
pellant, as receiver, to pay off and discharge the decrees eutered by the 
same court in favor of H. Olay Evans and other creditors, complainants, 
against the Ohattanooga, Kome & Columbus Railroad Company, and other 
parties, who were obligors in the replevy bonds mentioned in case No. 340, — 
that of Trust Co. v. Evans (in this court, which has just been decided) 73 
Fed. 562; this being another litigation upon a branch of the same subject- 
matter. The présent case was argued and submitted at the same time with 
No. 340, and by mutual stipulations in both tlie appeals the record in each 
is treated as part of the record in the otlier. In addition to the facts show- 
ing the groundwork of the controversy in the other case, it is only necessary, 
for the présent purpose, to state that a short time prevlous to June 15, 1895, 
when the court below made the order refusing an injunction, from which the 
appeal in that case was taken, it ordered, upon the application of Lyerly, 
Hloan, and Barr & McAdoo, the sureties in the replevy bonds, that Jones, the 
appellant, as receiver, should show cause why he should not pay the de- 
crees against said sureties; and, upon the coming in of the answer of the re- 
ceiver, the court, on the 18th day of July, 1805, entered an order "that the 
said Eugène B. .Tones, receiver as aforesaid, out of any money available in 
his hands, should pay ofC and discharge such judgment, or, if not in funds 
l'or such purpose, that he should, in a reasonable time, report to this court 
his inability to do so, and a suggestion as to the best method of raising funds 
for such purpose." And thereupon the receiver appealed. 

Alex. C. King, for appellant. 

J. H. Barr, for A. N. Sloan, C. A. Lyerly, and Barr & McAdoo. 

Chas. R. Evans and Brown & Spurlock, for H. C. Evans and others. 

Before TAFT and LURTON, Circuit Judges, and SEVEKENS, Dis- 
trict -Judge. 
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SEVERENS, District Judge, having made tlie f oregoing statement 
of the case, delivered the opinion of the court. 

The burden of the complaint made by the receiver against the order 
of the court below directing him to pay ofE the decrees in favor of 
Evans, James, and Kratzenstein, in exonération of the sureties, is 
that to do so would be to appropriate the assets in his hands, which 
are subject to the lien of the mortgages held by the Central Trust 
Company of New York, to the payment of the debts of gênerai cred- 
itors, whose claims are, and hâve already been adjudged to be, sub- 
ordinate to the mortgage lien. He further contends that the circuit 
court for the Eastern district of Tennessee, for the reason that it 
had jurisdiction of the foreclosure case merely as ancillary to the 
primary jurisdiction of the United States circuit court for the North- 
ern district of Georgia, should hâve refused to entertain the applica- 
tion of the sureties, and should hâve remitted them, for redress, to 
the court of primary jurisdiction in Georgia. In respect to the main 
subject, — the question upon the merits, — it is contended that inas- 
much as the claims of the creditors covered by the decree of the 
court below in the case of Evans et al. v. The Chattanooga, Konie & 
Oolumbus Eailroad Company, and who were the obligées in ihe 
replevy bonds given to release the property of the last-named rail- 
road Company from attachment, were claims at large, without lien, 
and the sureties, upon satisfyiug the decrees, would, as it is as- 
sumed, stand simply in the place of the creditors, they would stand 
with claims subordinate to the lien of the mortgages given by the 
Chattanooga, Eome & Columbus Kailroad Company to the Central 
Trust Company of JS'ew York, and therefore v/ould not be entitled 
to hâve the assets covered by the mortgage diverted to the satisfac- 
tion of their claims. But the application of the sureties stands upon 
no such ground. Their claim is of a différent character tvom that of 
the creditors whose decrees they are required to satisfy. Upon the 
levy of the attachment in the Evans Case, tlie mortgaged property 
was seized for the satisfaction of the debts of the Chattanooga, Kome 
& Columbus Eailroad Company, the mortgagor. The mortgagee, 
with others who claimed to hâve intei'ests to be protected, found it 
necessary to their interests to relieve the property from the attach- 
ment, and to continue its employment in the business of the road. 
It appears from the statements of the receiver, and indeed, is admit- 
ted on ail hands, that the rétention of the i>roperty nnder the 
attachment would hâve caused serions inconvenience in the opéra- 
tion of the road, and irréparable loss of revenues. The Central 
Trust Company of New York, in its pétition in the other case, heard 
with tliis (Trust Co. v. Evans, 73 Fed. 562), for an injunction, allèges 
"that said property could not be taken ont of the possession of the 
said Jones, as receiver, and put into the possession of Ewing [clerk 
of the court], withont irréparable damage to the property and in- 
terests of the bondholders." The same reasons that now exist for 
the possession of the property by the receiver existed and operated 
with equal force at the time when the property was replevied. For 
those reasons the mortgage tru-stee and the other parties (the rail- 
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road companies hailng àmilar interests) gave their bonds, with 
Lyerly, Sloan, and Barr & McAdoo, as sureties. Thereby they ob- 
tained the restoration of the property to the corpus of the assets, 
and ail became subject to the obligation of the bond to return the 
property, or to pay the value of it if the complainants in that case 
should obtain a decree to that effect. This resuit lias happened. 
ïhe prineipals in the bond cannot, or, at least, do not, return the 
property, nor do they satisfy the decree by payment, but seem willing 
that their sureties should be compelled to do that which they, as 
prineipals, obligated themselves to do. It is true that the trust Com- 
pany did not join as an obliger in the bond to release the attacliment 
of James and Kratzenstein ; but it was a défendant in that suit, and 
the bond was given in its interest. In equity, it was subject to a 
similar obligation to the sureties to that which it assumed in référ- 
ence to Evans' claim. From what lias been stated, it is obvions that 
this liability of the sureties was incurred for the purpose of pre- 
serving the fund which will ultimately be appropriated to the pay- 
ment of the mortgage debt. It is not the case of an equity arising, 
as in many cases bas happened, from the diversion of current in- 
come from the payment of ordinary current operating expenses to 
the payment of the mortgage; but it is the case of an equity arising 
from the saving, in a case of neeessity, of the mortgaged property 
itself, and that upon call of the trustée, by persons who exposed 
themselves to liability solely for the accommodation and benefit of 
the beneflciaries under the mortgage, — the sureties having, so far 
as appears, no interest of their own to protect. The Ohattanooga, 
Eome & Columbus Eailroad Company bas long been hopelessly in- 
solvent, and we are assured by the receiver that the mortgaged prop- 
erty will not produce sufiicient funds to pay the first of the two 
mortgages which the Central Trust Company of New York repre- 
sents. No case has been referred to, nor are we aware of any, where 
the equity of a third person thus coming in and assuming a liability 
merely for the benefit and protection of a benefldary, and at his so- 
licitation, rests upon stronger ground. The rule adopted and applied 
in the case of Trust Co. v. Morrison, 125 U. S. 591, 8 Sup. Ct. 1004, 
is a sufiicient support for the order hère appealed from. In that case 
Morrison became surety upon a bond filed in an injunction suit 
brought to restrain a threatened levy of exécution upon some of the 
rolling stock of a railroad which was subject to a mortgage. By 
the bond he was bound to pay the debt in case the injunction should 
not be sustained. The injunction suit failed, and judgment was 
rendered against Morrison upon his bond. While the injunction 
suit was pending the railroad «ompany gave Morrison a chattel 
mortgage upon some of its rolling stock to indemnify him against 
liability on his bond. This rolling stock was, however, already cov- 
ered by the railroad mortgage, and Morrison never enforced it. The 
mortgage upon the railroad was foreclosed, and, after the decree, 
Morrison intervened, and asked to be protected by the payment of 
the judgment against him out of the proceeds of the property. Dur- 
ing the pendency of the foreclosure proceedings the court had au- 
thorized the receiver to protect such sureties as had aiïorded protec- 
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tion to the property and assets of the company by thé giving of sucb 
bonds, and for that purpose to use any net income that might be 
in his hands. The receiver, not liaving any such funds, did nothing 
to protect the sureties. The court below ordered that the judgment 
which Morrison had given his bond to pay should be paid out of 
the proceeds of the sale of the mortgaged property, and that order 
was sustained upon appeal to the suprême court of the United 
States. Mr. Justice Bradley, delivering the opinion of the court, 
Baid: 

"The ground of the clalm is that a portion of the property covered by the 
mortgage, being in péril of abstraction and loss, was rescued and saved to 
the mortgage by the act of the petitioner. It is denied that the property was 
in any péril, because, as contended by the respondents, it could not hâve 
been taken in exécution, by reason of the prior lien of the mortgage. But it 
must be conceded that, until the mortgage was enforced by entry or judicial 
elaim, the Personal property of the railroad company was sub.iect to its dis- 
posai In the ordinary course of business, and, as such, was liable to be 
seized and taken In exécution for its debts. * * * Even if it would hâve 
been subject to the mortgage when taken on e-xecution, nevertheless it 
could hâve been taken; and this would necessarily hâve disturbed. aud per- 
haps interrupted, the opérations of the railroad, by separating the property 
seized from the corpus of the estate. The trustées of tlie mortgage niight 
hâve prevented such a catastrophe, it Is true, by filing a bill of foreclosure, 
and for an injunction and receiver; but they did not choose to take this 
course until nearly three years afterwards. On the contrary, they allowed 
the railroad company to continue to use the property, and to take care ot it 
for them, and stood by and saw Morrison (who had no interest in the matter) 
put his hands in the flre and rescue the rolling stock, of vyhicli they were to 
reçoive the beneflt, — both directly, by receiving the property itself, witlioiit 
contest or controversy, and indirectly, by keeping up the railroad as a goiug 
concern. Morrison's nioney, or the fruits of it, has gone into their poclvet.s." 

Referring to the circumstance that the railroad company had 
given Morrison the mortgage to secure him, it was further ob- 
served; 

"He did not attempt to enforce this mortgage. it is tiue, and did uot hâve 
it renewed, but followed out the original idea of preserving the stock entire, 
and keeping up the property as a going concern. mstead of giving this 
mortgage, the company might, with perfect propriety, hâve placed funds in 
the hands of the sureties to enable them to protect tliemselves, and the trans- 
action would not hâve been questioned. By not doing so, the rcceipts and 
revenues which would hâve been required foi this purpose weut, in tho 
end, to the beneiit of the bondholders." 

And the case was distinguished from those where the claim was 
for operating expenses only, by referring to the fact that the claim 
then under considération was based upon a bona flde elïort made by 
the intervener to préserve the fund itself from waste; and the case 
was further distinguished from the case of the claim of an inter- 
vener to be subrogated to the lien of the judgment which was sub- 
ject to the lien of the mortgage, and, after stating that the court 
did not understand that the claim was presented as one upon sub- 
rogation, it was said: 

"The Holbrook judgment and exécution could hâve greatly deranged the 
business of the company as a going concern. The rolling stock could hâve 
been seized and removed. Whether such seizure could, or could not, hâve 
been prevented by the mortgagees, is a différent question. It would, at ail 
events, hâve required légal proceedings, and probably serions litigation. And 
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this the mortgagees did not see fit to undertake. To save tlie property from 
being taken, to prevent the catastrophe whieh its taking would hâve caused, 
and the serions questions which would liave arisen had it actually beeu 
sold, the inten'ener gave his bond to obtain an injunction. It was not done 
for the purpose of being subrogated to the questionable rights of Holbrook 
imder his judgment; but to prevent the certain injury to the property itself 
wliich the attempted entorcement of thèse rights would hâve iuvolved." 

Another fact of mucli importance exists in tliis case whicli was not 
présent in the case just cited. There tiie suret}' went upon the 
bond for the relief of the raih'oad property at the solicitation of 
the railroad company itself, and the mortgagee had nothiug to do 
with the transaction. It simply had knowledge of it. Hère the 
mortgagee intervened for the protection of its interests, and brougiit 
thèse sureties to the rescue of the mortgaged property, — a circum- 
stance which manifestly uiakes Armer the position of the sureties in 
the présent case. The case of Trust Co. v. Morrison was suhsc- 
quently cited in the case of St. Louis, etc., R. Co. v. Cleveland, etc., 
R. Co., 125 U. S. 658, 8 Sup. Ct. 1011, with the cases of Fosdick v. 
Schall, 99 U. S. 235; Miltenberger v. Railway Co.. lOa T. S. 2Sr>, 
1 Sup. Ct. 140; Trust Co. v. Souther, 107 U. S. 591. 2 Kiip. Ct. 295; 
Burnham y. Bowen, 111 U. S. 77(), 4 Sup. Ct. 675; Union Trust Co. 
V. Illinois Midland Rv. Co., 117 U. S. 434, 6 Sup. Ct. 809; Dow v. 
Railroad Co., 124 U. S. 052, 8 Sup. Ct. 673; Sage v. Railroad Co., 
125 U. S. 361, 8 Sup. Ct. 887,— as illustrations and instan(-es where, 
owing to spécial circunistances, an equity arises in favor of certain 
classes of creditors of an insolvent railroad corporation, otherwise 
unsecured, by which they are entitled to outrank, in p;iority of pay- 
ment, even on a distribution of the proceeds of the sale of tbe i)rop- 
erty, those who are secured by prior niortgage liens. And, indeed, 
the doctrine applied in Trust Co. y. Morrison rests upon the saine 
foundation as that which lias been applied in atTording relief to 
unsecured creditors who hâve contributed to the payuient of operat- 
ing expenses which of right should hâve been paid out of cur- 
rent income, but which income has been applied in the payment 
of the mortgage debt; the substantial ground and reason for the 
rule being that the mortgaged property has been conserved or 
augmented at the expense of otliers acting in good failli, and whos(; 
interests hâve been sacrificed for that purpose. 

But there is another ground ujion which the right of tlu';.'.; sure- 
ties to the relief they seek may be well supported. The Central 
Trust Company of Xew York was a principal in the bond to Evans, 
and was one of the défendants to the bill in which James and 
Kratzenstein became co-complainants. For reasons hereinbefore stat- 
ed, it stood in the same équitable relation to the sureties, in référ- 
ence to the claims of James and Kratzenstein, that it did in relation 
to that of Evans. As to it, the sureties were such in respect of ail 
the claims. It is bound to exonerate its sureties. The rule is that 
each of the principals is individually bound to protect the sureties. 
Apgar's Adm'rs v. Hiler, 24 N. J. Law, 812; West v. Bank of Rut- 
land, 19 Vt. 403; Riddle v. Bowman, 27 N. H. 236; Dickie v. Rogers, 
7 Mart. (La.) 588. Nor is the surety obliged to wait until after he 
has paid the debt, but he may proceed in equity tu compel the prin- 
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cipal to pay it. Antrobus v. Davidson, 3 Mer. 509; Wooldridge v. 
Noms, L. E. 6 Eq. 410; Irick v. Black, 17 N. J. Eq. 189; Thigpen t. 
Price, Phil. Eq. 146; Taylor v. Miller, Id. 365. And this doctrine 
lias been recognized and afflrmed in Tennessee. Greene v. Starnes, 
1 Heisk. 582; Saylors v. Saylors, 3 Heisk. 525; Miller v. Speed, 
9 Heisk. 196; Howell v. Cobb, 2 Cold. 104. And hère the Central 
Trust Company would, upon such proceedings; be compelled to re- 
lieve the sureties by paying the debt. Inasmuch as the bona fldes 
of the trustée in taking the action which has involved the sureties 
is not questioned, and, indeed, is apparent, what the trustée would 
so pay would be chargeable upon the mortgaged property, as ex- 
penses in the administration of the trust. Equity, for the purpose 
of avoiding circuity of action, may appropriately lay hold of the 
ultimate fund and appropriate it to the satisfaction of this debt for 
which the sureties are liable. 

The contention that the court below should hâve turned thèse par- 
ties over to the United States court in Georgia for relief cannot be 
sustained. Ail the transactions ont of which this controversy has 
grown took place in Tennessee. The creditors' suit of Evans and 
others was prosecuted and ripened into judgment there. The at- 
tached pronerty was found and seized in Tennessee. The bonds 
given to r^ jase it were to be discharged by payment in that state. 
The court had already taken jurisdiction of the subject-matter. 
The Central Trust Company of New York was a party to the pro- 
ceeding, and both the main suits were pending in that court. In 
that situation of affairs, the circuit court in Tennessee would not 
hâve been justified in refusing to continue to exercise its jurisdic- 
tion to complète relief. 

We think the court below committed no error in proceeding for 
the relief of the sureties, by requiring the receiver to pay thèse 
debts. The order of the circuit court is therefore afflrmed. 



BALDWIN V. NATIONAL HEDGE & WIKE-FENCE CO. 

(Circuit Court of ApiDeals, Tliird Circuit. February 28, 1890.) 

1. RbFORMATION of DeEDS — MiSTAKE — Chatîactbr op Proofs. 

Mistalie, thougli arisiiig from tlie carelessness of tlie parties tliemselves, 
and not of a scrlvener, in drawing and signing tlie deed, may be proved 
for the purposes of a reformation. If tlie proofs of mistalie are entirely 
plain, and satisfactory to the court, the relief will be granted, though the 
mistake is denied and there is a conflict of testimony. 

3. SaME — iNADBQUAOr OF PRrCB. 

Inadequacy of price, while not of itself suflicient ground for reformation, 
as between parties standing on an equality, is yet a material fact, which, 
in connection witli other facts, may amount to proof of fraud or mistalie 
such as will warrant a reformation. 

S. COMPBTBNCY OP WlTNBSSES — AtTORNEY AND Cl.TBNT. 

There is no rule of law that will preveut counsel from giving testimony 
in behalf of their client, and in corroboration of his statements, as to ad- 
missions made prior to the suit, and in the course of an interview sought 
by the client for the purpose of ascertaining defendant's view of the trans- 
action giving rise to tlie suit. 
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4. Eefokmation of Deeds— Asstgnmbnt of Patekt. 

An unconditional assignaient of an entire patent held to hâve been in- 
tended only as a license for a smgle county, and reformation granted ac- 
cordingly, where, in the opinion of the majority of the court, net only the 
paroi évidence, but every incident and circumstance attending the sale, 
both before and after exécution of the deed, showed that the parties ne- 
gotiated for the sale of the county alone, and there was no évidence out- 
side of the deed of any other agreement or understanding. G7 Fed. S53, 
reversed. Butler, District Judge, dissenting. 

Appeal from the Circuit Court of tbe United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by William Baldwin against the National 
Hedge & Wire-Fcnee Company for the reformation of a deed pur- 
portmg to assign ail of complainant's rights in a patent for an inven- 
tion. The circuit court dismissed the bill after final hearing on the 
merits (67 Fed. 853), and complainant lias appealed. 

F. Carroll Brewster, for appellant. 
John G. Johnson, for appellee. 

Before ACHESON, Circuit Judge, and BUTLEE and WALES, Dis- 
trict Judges. 

WALES, District Judge. This was a suit to reform a deed, for 
the pnrpose of correcting an alleged mistake, and to make the instru- 
ment conform with the intended agreement of the parties before and 
at the time of its exécution. Tlie deed is in thèse words : 

"Plaslied Fences, William Baldwin. 

"York, Peuna., Mareh 4th, 1889. 
"Know ail men by thèse présents, tliat I, William Baklwiu, of Marion, Indi- 
ana, for one dollar to me in hand paid, and other valuable considérations, the 
receipt whereof is hereby acknowledged, I do hereby assigu, trausfer, and set 
over ail my title and interest in patent No. 274,895, date April 3, 18SS, — being 
the sole owner and patentée, — to the National Hedge and Wirc-Fence Company, 
of York, Penna. WiUiam Baldwin. [Seal.] 

"Witness: 

"E. H. Neiman. 
"S. B. Gleason. 
"J. Jessup." 

The material averments of the bill are that prior to the 4th of 
March, 1889, the complainant was the inventor and patentée of a use- 
ful and novel invention, for which letters patent No. 274,893, dated 
April 3, 1888, had been issued to him, and that he was the sole owner 
thereof ; that said patent was for an improvement on two former pat- 
ents for his inventions, dated, respectively, Februarv 28, 1882, and 
August 22, 1882, and numbered 254,187 and 263,094, aU of which pat- 
ents related to the plashing down of hedge fences; that the défendant 
desired to purchase the right of said patent No. 274,895 for the terri- 
tory of Baltimore county, Md., and so informed the complainant; 
thereupon negotiations were opened concerning the purchase by the 
défendant of the right to the said patent, and that the negotiations 
betwetn the complainant and défendant related wiiolly and exclusive- 
ly to the right for the territory aforesaid; that at the time the deed 
was signed by the complainant the value of his right and interest in 
the patent was more than |50,000, and that the défendant was well 
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acquainted with the utilitj and value of the complainant's invention; 
"that it was bj tlie mutual mistake of the parties that said instru- 
ment was so written as to assign and transfer ail the right of the 
orator under his patent, and he did not at any time intend to make 
such a transfer or assignment, and the défendant did not intend that 
sucîi assignment or transfer should be made, but both parties then 
and there meant and intended that only a right in said county of 
Baltimore should be assigned or transferred;" "that the défendant 
lias had continuons possession of the deed since the date of its exécu- 
tion ; and that the complainant was wholly ignorant that the défend- 
ant claimed any right to the patent, except the right for Baltimore 
county, until the 2d day of November, 1893." The présent suit was 
begun December 8, 1893. The answer adraits the prier ownership 
of the patent by the complainant, but avers "that said assignment 
was properly and correctly prepared and executed in pursuance of 
the agreement, and that the same in no way was executed by mis- 
take." The Mil was dismissed by the circuit court, and the complain- 
ant has taken this appeal. The ground for dismissal of the bill ap- 
pears from the following spécification of error: "The learned court 
erred in flnding that the proof of mistake was not dear and satis- 
factory, and that the mistake is not free frora doubt and uncertainty." 

The question before us is largely, if not wholly, one of f act, namely, 
are the proofs in the case sufiicient to satisfy the conscience of the 
court that a mutual mistake was committed by the parties to the deed 
of March 4, 1889, as alleged in the bill ? William Baldwin, the com- 
plainant, was, at the time of executing the deed, a résident of Marion, 
Ind.,aged about45years,and by occupation a f armer and nurseryman. 
He had been quite extensively engaged in business, and was the 
owner of the three patents already referred to. The testimony of 
the complainant is to this effect: As the resuit of a previous cor- 
respondence by letter with Dr. Neiman, who was a director and gên- 
erai manager of the défendant company, the complainant went to 
York, l'a., on the 3d of March, 1889, for the purpose of negotiating 
for the sale of one or more of his patents. On Monday, the 4th, he 
met Dr. Neinian and Mr. (ileason (the latter since dead), who repre- 
sented the défendant, and was asked what he would sell them Balti- 
more county for. They said they were expecting to organize a hedge 
company in Baltimore county, and had been threatened by the Fred- 
erick Hedge Company for inf ringement ; that the latter company 
was using the patent of Wesley Foung, who was a rival of the com- 
plainant, and had caused the latter some trouble, by unsuccessfui 
suits against him for infringement. And for this reason the com- 
plainant was induced to say: 

"If it's anything to help defeat Wesley Yoimg, l'il let you hâve tlie county 
very cheap. * * * l'il make you the county tor $25. That'U be enough to 
pay my expenses for the tiip from Marion to York and return." 

The conversation was had in Dr. Neiman's oflSce. In the evening, 
Neiman, Gleason, and complainant met at the office of the défendant 
company, where Mr. Jessup, the secretary of the défendant, joined 
them. "Jessup asked if we had corne to any ternis," to which com- 
plainant replied that he "had agreed to let them hâve Baltimore 
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county for the small sum of $25, to help them out of their trouble 
that they were expecting. • * * Gleason slipped the deed over 
to me, and says, "Here's a deed prepared for Baltimore county, Mary- 
land.' I picked up a pen, and signed, and slipped it back to him." 
Jessup handed the complainant |25, and the latter afterwards dis- 
covered that his hôtel bill had been paid. The complainant neither 
read the paper which he had signed, nor was it read over to him, — 
the reason Seing that he was busy talking with Jessup and Neiman ; 
was giving them the county for a small sum ; "thought everything was 
ail right, and had ail confidence in the National people." The com- 
plainant left York on the morning of the 5th. In April, 1889, com- 
plainant received a letter from Dr. Neiman, — ^which he has been 
unable to flnd, — ^the substance of which was to know for what com- 
plainant would sell his patents for several counties in Eastern Penn- 
sylvania, "and if I would take the same per county that I sold 
them Baltimore county," with the request that he should «orne to 
York and consider about the matter. Complainant's answer was 
that he would not take less than $50 per county, and that he would 
be in York about the last of May or first of June, about which time 
he was contemplating a trip abroad. He arrived in York on the 
5th or 6th of June, having been detàined three or four days on the 
way by the Johnstown flood, and there met Neiman, Gleasou, Krider, 
and Gallatin. (Gleason was a gênerai manager, Krider was the prési- 
dent, and Gallatin was a salesman, of the company, as appears from 
other parts of the proofs.) The parties not being able to agrée upon 
terms of sale, it was proposed by Gleason that the complainant should 
join the National people, put his patents in with theirs, and increase 
the capital stock, — the complainant to take stock for his patents, 
and manage the company's business in the West, — but no arrange- 
ment was concluded. Complainant returned from abroad on Au- 
gust 28, 1889, and on his way to Marion stopped at York, and had 
an other interview with the persons just named, at which the pro- 
posed combination was again discussed, without reaching any definite 
conclusion. Again, in October or November, 1889, complainant went 
to York, at the request of Neiman, and again met the same repré- 
sentatives of the défendant as before, who desired to know for what 
price he would sell his patent rights for the eastern half of Pennsyl- 
vania. He asked |4,000. After a brief conférence tliis offer was 
declined. They said they might buy later on. Ail of thèse con- 
versations included patent No. 274,895. "They said that was the 
patent they wanted, if any." The complainant flrst discovered or 
heard of the mistake in the deed on November 3, 1893, through 
Samuel Brightbill, to whom and John L. Gallatin he had sold and 
assigned patent No. 274,895, for the state of New York, for the sum 
of |34,000, in the latter part of 1892. Brightbill came to the complain- 
ant's home, and said, "You had no right to sell me the patent which 
you had already assigned to the National Hedge Company." He de- 
manded a return of his share of the purchase money, and, on com- 
plainant's refusai, brought suit against him for $20^000, which is still 
pending. Complainant at once employed counsel, and went to Wash- 
ington, wheire theyfound a record of the deed of March 4th in the pat- 
v.73F.no.4 — 37 
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ent office. Going thence to York, they called on Mr. Jessup, and 
what took place is told by the witness as f ollows : 

"A. I met Mr. Jessnp, sbook hands with hlm, and introduced Mr. Oliver 
to liim. I told him I was there In a liurry, and had stopped on some Important 
business. I told him 'I was down to Washington Oity to-daj', and I found on 
record there that the National Hedge & 'VVire-B''ence Company bas a deed for 
ail my patent,— the territory o£ my patent for the United States.' 1 asked 
him how that came. 'Well,' he says, 'I don't know.' I says, 'You remember 
what territory you bought of mé on the 4th of March, 1889 ï' He says, 'l'es, we 
bought Baltimore county, Maryland.' I said, 'Do you remember what you 
paid me for it?' He says, 'Yes; we paid you $25.' I says, 'Do you remember 
what money you paid me in?' He says, 'No, I don't.' I says, 'You paid me 
in paper money,— in one and two dollar bills.' I asked him if he remembered 
anything else besides the §25. He says, 'Yes, we paid your hôtel bill.' I 
asked him how It came that they had such a deed. 'Well,' he says, 'I don't 
know. l'm Ignorant of that. I never knew anything of the contents of that 
deed until hère, recently.' I asked him, 'How long ago?' He said, 'AVell, prob- 
ably six weeks.' I said 'Mr. Brightbili, the party that I hâve sold New York 
to, went to put hls deed on record, and he found out that the National Hedge 
& Wire-Fence Company had a deed for the entire United States.' He said tliat 
wa,s the flrst knowledge over he had. It was Mr. Jonathan Jessup that said 
that. Q. Did Mr. Jessup say whether he had read the deed? A. He says: 'I 
dldn't read the deed ever. I didn't know the contents that it contained.' He 
said, 'Ail we negotlated for was for Baltimore county, Maryland.' Q. Did 
you call for the deed? A. I says, 'Mr. Jessup, l'd like to see that deed;' and 
he said, 'The deed isn't in the otfice uow.' I says, 'Where is it?' and he says, 
'The deed is at my house.' " 

Mr. Jessup promised to call a meeting of tlie directors of the 
défendant company, to hâve the matter made right. 

Mr. Henderson Oliver, who was with the complainant, as coun- 
sel, gives this account of the interviews with Jessup and with the 
directors: 

At Jessup's office, "Mr. Baldwin and himself shook hands, and he introduced 
him to me. Mr. Baldwin didn't walt but a moment until he broached the sub- 
ject with référence to the amount of territory that was covered by that in- 
strument of writing. I cannot give the thing in the same language, or in the 
same words, but I wlll state it substantially as I understood it: Mr. Baldwin 
asked him if he remembered the amount of territory that he sold him on the 
4th of March, 1889, and he answered that he did. Mr. Jessup was very busy. 
It was an evening upon whleh he was taking in dues for some building and 
loan association there, and he would hâve to talk to us at iutervals, as he 
would be interrupted by persons coming in. I think the conversation that I 
will now détail' was about ail thrown in together. When he asked him the 
question il' he kneW the amount of territory that this company had purchased 
on the 4th of ; March, 1889, Mr. Jessup answered hlm that he did ; that tliey 
had purchased Baltimore county, Maryland, for that patent. ISIr. Baldwin 
asked him if he remembered what he pai(^ him for it, and he said that he re- 
membered that he paid him $25. We then went on to talk about the deed cover- 
Ing the whole IJnited States, and Mr. Jessup remarked that he never knew 
until quite recently— some flve or six weeks ago— what tliat deed contained. 
At that juncturel asked Mr. Jessup where that deed had been kept, and who 
kept it. He remarked that he had kept it ail the time himself; that it had 
been in his possession. Then I asked him the question, 'Who had it recorded?' 
ahd he says, 'I did.' Says he, 'I sent it, and it was returned to me." I asked 
him If he had ever read the deed. He said, 'No;' that he had never read it, 
and didn't kpow Its contents." 

Mr. Jessup refused to talk further, and said nothing could be 
done until the board of directors met. This meeting was also at 
Jessup's office; the counsel of the défendant, Mr. Kell, being près- 
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ent. Mr. Krider, the président of the company, was absent from 
York when the deed was made^ and knew nothing about the trans- 
action. Mr. Jessup said that he was willing to hâve the matter 
adjusted right and proper. 

"That wasn't his exact language, but It was substantially wliat lie said 
about it." 

The conférence with the directors was a fruitless one. 

"I think Mr. Kell asked me what propositions, if any, we liaa to submit. 
I tbink Mr. Jessup went and got a sheet of paper, and laid it down upon the 
table, and, says he, 'Block eut,'— no, Mr. Kell, I think, made that remark— to 
block out whatever propositions we had to make. I said to them: 'Gentle- 
men, we've no propositions to make. We want this territory deeded back. 
That's what we are hère for, and for no othsr purpose. We hâve heard what 
you hâve had to say about it. You're unwilling to accède to our terms, and 
we'U bid you good evening.' That is substantially what occurred there." 

Meade D. Detweiler, in company with Lancaster D. Baldwin, of 
Marion, went to York in the latter part of November or the be- 
ginning of December, 1893. This witness is one of complainant's 
counsel, and testifles to certain admissions made by Jessup in a 
conversation with the latter. He (Jessup) said tliat he had never 
read the deed over, and that he only learned the contents of it a 
few weelvs before, when Mr. Brightbill, of Annville, Fa., had called 
to see him. "I must say," says tliis witness, "that I asked Mr. Jes- 
sup pretty nearly everything that could suggest itself to me, as 
a lawyer, and tried to get out of him ail the facts, and he reluctantly 
admitted that ail the men had inteuded to buy that evening was 
Baltimore county, and that that was his understanding of it. Then 
1 said to him, » * * 'Do you think you ôugîit to keep tins 
deed?' He said, 'Mr. Detweiler, it is customary for corporations 
to keep ail they hâve.' " At this point Jessup "wound up by say- 
ing: TU not talk to you any more to-night. You are both law- 
yers, and I want to send for our counsel;' and he mentioned Mr. 
Kell's name. We stated that we had simply come there to talk 
the matter over, and to hear what he had to say about it. He 
said he would try to hâve a meeting of the board of directors the 
next morning." At a meeting of the board of directors whlch was 
held the next day, Mr. Kell asked "what we were willing to give 
to hâve this matter adjusted, * * * and whether we would pay 
$5,000." Mr. Baldwin replied that he didn't come there to buy 
the patent, but wanted the mistake corrected, and the meeting was 
speedily terminated. 

Lancaster D. Baldwin, a brother of the complainant, and a law 
partner of Mr. Oliver, and who was with Mr. Detweiler at the 
interview with Jessup and at the directors' meeting, corroborâtes 
the latter witness in every material fact stated by the former, 
particularly as to Jessup's admission that his understanding at 
the time of the purchase of the complainant's patent was that it 
was for Baltimore county; that he had never read the deed over, 
and had only learned of its contents a few weeks before, when Mr. 
Brightbill had called upon him and informed him that the Na- 
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tional Company had a deed foir the whole United States on this 
one patent. ■ This witness says'he informed the directors, in reply 
to the proposition of Mr. Kell to pay $5,000, "that we were not 
there to purchase our patent, but were there wanting back the 
property that they held and claimed, and which had undoubtedly 
been assigned by mistake." 

Dr. Nelman, who, as manager of the défendant company, together 
with Gleason, his associate manager, conducted the purchase of 
the complainant's patent, testifles that the agreement with Bald- 
win was for the sale of the patent for Baltimore county alone, and 
such was the intention and understanding of ail the parties to the 
transaction when the deed of March i, 1889, was executed. But 
the credibility of this witness has been questioned on the ground 
that, having this knowledge, he was a passive, if not an active, 
participant in the negotiations which led to the sale of the patent 
for the state of Maryland to the Baltimore County Hedge & Wire- 
Pence Company on the 26th of June, 1889. Further exception was 
taken to him because he testifled that the deed from Baldwin was 
in the handwriting of Gleason, but afterwards admitted, on hav- 
ing an opportunity of inspecting the paper, that it had been pre- 
pared by himself. An additional objection is that he had left the 
défendant company, was hostile to its interests, and was therefore 
biased. Jessup had, however, made a similar mistake to that of 
ili^eiman in saying that Gleason had prepared the deed. It may be 
fairly said that, if Neiman's testimony stood alone, it would not 
furnish that clear and satisfactory proof required to establish the 
mistake. But the complainant has a right to the value of this 
évidence, be it great or small, and it cannot be left out of con- 
sidération. It is consistent with the history of the case, and is in 
harmony with the admissions of Jessup. Gleason died in 1890 or 
in 1891. The complainant, Neiman, and Jessup are the only liv- 
ing witnesses of what occurred immediately before and at the 
exécution of the assignment of the patent to the défendant com- 
pany. 

We corne now to the évidence on the part of the défendant com- 
pany. Their chief witness is Jonathan Jessup, the secretary of 
the company, who positively and directly dénies that lie had at 
any time made the admissions, with one or two unimportant ex- 
ceptions, testifled to by the witnesses for the complainant. His 
déniais are absolute, unqualifled, and without explanation. The 
testimony of the witnesses as to Jessup's admissions is so circum- 
stantial in its détails that little allowance can be made for any 
misunderstanding of what was said by Jessup at the différent in- 
terviews with him by the complainant and his witnesses. Jessup 
admits the interviews with him which are testifled to by the other 
witnesses, but, as we hâve seen, dénies that he ever told any one 
of them what territory the défendant company had bought. 

Keturning, for a moment, to Detweiler's account of what occurred 
at the directors' meeting, he states that he and Mr. Kell withdrew 
into an adjoining room for a few minutes, when the latter in- 
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quired whether the complainant would give $5,000 by way of set- 
tlement; and in this connection the foUoWing extract from the 
record is signiflcant: 

"X— Q. Dld lie not suggest to yon that the only means of accomplishlng 
what you wanted was a reconveyance by the hedge company, and suggest to 
you, also, that in vlew of the existing dispute between the parties the payment 
of a sum of $5,000 would be, in hls opinion, a reasonable method of settlement? 
A. No; that wasn't the understanding. I said to him, 'Mr. Kell, I know some- 
thing about this patent business; I hare had some expérience; and I hâve 
heard from your Mr. Jessup that your people only Intended to buy Baltimore 
county, and you only paid $25 for it. Kow, in vlew of thèse circumstances, 
It Is not rlght for us, now that you hâve something wrongful and illégal, to 
pay such an amount.' I took that position, He went on to say, 'Well, that's 
a matter to be determlned.' I remenaber distlnctly that he said, 'Now, that's 
a matter to be determlned,— that we hâve this wrongfuUy,— and you must prove 
It' But he adhered firmly to his position that If we would pay this money the 
matter could be adjusted." 

It will be remembered that this conversation between the coun- 
sel of the défendant and Mr. Detweiler was had only a few hours 
after the alleged admissions of Jessup in the hearing of the wit- 
ness. Is it reasonable to suppose that the witness would hâve 
made the statement, "I hâve heard from Mr. Jessup that your peo- 
ple only intended to buy Baltimore county," unless it were true. 
when Jessup was sitting in the next room, and the two men could 
hâve been so easily confronted with each other? Mr. Kell was 
présent at the examination of this witness. 

It is also important to bear in mind that at none of the interviews 
which were held with Jessup, or with the représentatives of the 
défendant, was it asserted or claimed by any one that the défendant 
had intended to buy any other territory than Baltimore county. 
The position assumed was that the mistake must be proved. Jessup 
did not deny this statement that he had never read the deed until 
Brightbill informed him of its contents, nor that he had neglected 
to put it on record until more than a year after its exécution, and 
only then at the instance of the Baltimore County Hedge & Wire- 
Fence Company. He states that, when the parties met to exécute 
the deed, nothiog wa« said to indicate what were the terms of 
the instrument; "Nothing more than that, — that they had corne to 
an agreement." And this remark, he says, was made by Grleason, 
who did not say what the agreement was. Jessup had nothing to 
do with making the bargain with the complainant, but trusted every- 
thing to Gleason, and it does not appear that Gleason ever reported 
to him what he had bought. But Jessup does throw some light 
on this extraordinary transaction, in which the complainant, on the 
face of his deed, sold, for |25, property alleged in the bill to be worth 
over 150,000, and the value of which is not denied in the answer. 
Referring to the purpose for which the complainant's patent was 
needed, he says: 

"A. We were organizlng a company in Baltimore county, Maryland. When 
Mr. Baldwin came there on that occasion, Mr. Gleason, who was at that timé 
our field man, said, some time during the day of the 4th of Marçh, he thought 
he could buy that patent of Mr. Baldwin, and that he wanted to use It dowù 
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there, He sald lie would Hke ,to ibave It,— that he wanted to use It down there 
In Maryland,— ând he was buétllngatiout. Ile had beën In the office once or 
twlce. My Impression is; ihis \Vas in the aîtérnoon. I don't remember that I 
saw him any more after that until the evening, when he came Into my otflce 
wlth Mr; Baldwin, and sa,ld that they had corne to an agreement, and that I 
was to pay.Mr. Baldwin $25." 

This goes f^r in suppôrting complainant's statement of what lie 
believed and anderstood to be the subject of bis dealings witb 
Neiman and Gleason, and It will also be found to be consistent 
with other facts in the history of this case. The défendants' wit- 
nesses, SamueJ C. Heird and John B. Longneclier (the former an 
ofiicer, and the latter a stoekholder, of the Baltimore County Hedge 
& Wire-Fence Company), proved beyond any question that the origi- 
nal negotiations between the latter company and the défendant 
were for tbe purchase of the Baldwin patent for Baltimore county 
only : "but" (according to Heird) "at the several meetings af terwards 
the State v-as taken in, as the territory for the Baltimore County 
Company." In reply to fnrther questions about the assignmeut of 
June 26, 1889, Heird answers: 

"Q. Can you recollect how long before thls paper was exeeuted the nego- 
tîatlons had taken the form of being for the whole state? A. I should judge it 
was somewliere along in Maroh or April. Q. In Mareh or April, 1889? A. Yes, 
sir. * * f Q. Did Dr. Neiman, or Mr. Gleason in Dr. Neiman's hearing, say 
anythlng to you, when they had acquired the right to the Baltimore patent? 
A. I do not know. I do not remember that they did, as to the time when they 
had acquired it. It was about, to me, the first knowledge of knowing what 
territory tbe National Company owned. It seemed that uone of us knew until 
near about that time, and they seemed to own the United States; that is, the 
National Company, Q. Did they say they owned the United States? A. That 
was Mr. Glsason's statement." 

Longnetker's testimony is substantially to the same elïect as that 
of Heird: 

"Q. For T»hat extent of territory for the Baltimore patent were you nego- 
tlating? A. Negotlations eommeneed for the county of Baltimore, but it af ter- 
wards incluried the whole state. Q. About what time did they take the shape 
of negotiatit-ns for the entire state? A. X think it was in the spring of 1889. 1 
am not sure about the date exactly." 

The tesiimony of David W. Krider, the président of the défend- 
ant company, is unimportant. He was absent from York in the 
early part of March, 1889, had no personal knowledge of the tenus of 
the agreewent that was made between the complainant and the 
défendant, and was not présent at the exécution of the deed. 

It is in proof that the complainant on the 21st of April, 1886, 
assigned Sill his rights in his three patents, including No. 274,895, 
to Garner, Shickle, and Strouse, for the state of Virginia, for the 
considération of |500, and that in November, 1892, he assigned his 
right and interest in the same patent to Brightbill and Gallatin, 
for the state of New York, for $34,000. 

We ha^e reviewed the évidence at some length, and, after a care- 
ful exanxination of ail the proofs, we are fully convinced that the 
parties to the deed of March 4, 1889, mutually committed a mis- 
t^M. fc» omitting from that instrument a most important part of 
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their agreement, to wit, that the use of the patent by the défend- 
ant was to be limited to the territory of Baltimore county. It is 
not necessary to ascertain with précision how such a serions mis- 
take was made. It must hâve arisen from carelessness on both sides, 
or by reason of misplaced confidence on the part of the complain- 
ant, who was cither the victim of a mistalte or of fraud. The posi- 
tive déniais by Jessup cannot be allowed to outweigh the equaJly 
direct statenicnts of the complainant and his witnesses. If Jessup 
spoke the truth, the others hâve spoken falsehoods. Jessup appears 
to hâve been a careless and indiffèrent officer of the défendant Com- 
pany, trusting everything to Gleason. He did not know the con- 
tents of this important deed, which, for a nominal sum, conveyed 
to his company property worth thousands of dollars, and only 
put it on record, at the instance of the Baltimore County Company, 
more than a year after its exécution. It may be charitably sup- 
posed that he was also careless in his talk, forgetful of what he 
had said, and that he denied his admissions from failure of mem- 
ory. In the view we hâve taken of the évidence, it is overwhelm- 
ingly in favor of the complainant. Not only the paroi évidence, 
but every incident and circumstance attending the sale and the 
transfer of the patent, both before and after the exécution of the 
deed, show that the parties were in treaty for a sale for the ter- 
ritory of Baltimore county; and there is not the slightest évi- 
dence, outside of the deed, that there was any other agreement 
or understanding. There is also an entire absence of proof of any 
assignable motive or reason which could hâve influenced the com- 
plainant to give away such a valuable patent for a mère song. 
Besides this, it taxes credulity to believe that he gave away more 
than was asked of him. In Gillespie v. Moon, 2 Johns. Oh. 593, 
where suit was brought to rectify a mistake in a deed, Chancellor 
Kent said, "There are circumstances, independent of the paroi 
proof, that aiïord pretty strong presumptive évidence of mistake." 
And in the présent case we think that ail the circumstances point 
in the same direction. 

Immediately on discovering the mistake, complainant employed 
counsel, who accompanied him to the patent office, in Washing- 
ton, to examine the record of his deed, and next to York, to request 
the agents of the défendant company to hâve it corrected. He was 
naturally surprised and mortifled to flnd that he had been guilty 
of such an oversight, and did not anticipate much difôculty in hav- 
ing it remedied. Disappointed in this expectation, he, without 
delay, sought relief in a court of equity. The jurisdiction of that 
court in such cases is unquestioned, and the only question in each 
is whether the proof of mistake cornes up to the required standard. 
Gillespie v. Moon was decided in 1817, and the chancellor, in his 
opinion, says: 

"* * * It appears to be the steady language of the Enisrlish chancery for 
the last seventy years, and of ail the eompilers of the doctrines of that court, 
that a party may be admitted to show by paroi proof a mistake, as well as 
fraud, In the exécution of a deed or other writing." 
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In an earlier part of his opinion the cliancellor, after stating that 
he had lookéd into most, if not ail, of the cases on this branch of 
equity jurisdiction, says: 

"The cases concur in the strictness and difflculty of proof, but stlU they ail 
admit it to be compétent, and the only question is, does It satisf y the mind of 
the court?" 

In Baltzer t. Eailroad Ce, 115 U. S. 645, 6 Sup. Ct. 216, the prin- 
ciple applicable to this class of cases is thus stated: 

"The mistake niust be clearly shown. If the proofs are doubtful and un- 
satisfactory, and if the mistake is not made entirely plain, equity will with- 
hold relief." 

Relief, however, is not denied because there is conflicting tes- 
timony, for that would resuit in a déniai of justice in some of the 
plainest cases. Beach, Eq. Jur. § 546. 

Presuming the complainant to be a man of fair character, of aver- 
age intelligence, and ordinary business capacity, it is almost im- 
possible to believe that he would knowingly and consciously hâve 
attempted to sell his patent on three différent occasions, to as 
inany différent parties, — first for the state of Virginia, then to the 
défendant company for his whole interest, and lastly, to Bright- 
bill and Gallatin, for the state of New York, — when, on a moment's 
reflection, he must hâve known that détection and exposure would 
certainly follow. To believe otherwise would stamp him as a cheat 
and a swindler. His réputation, as well as his property, is at 
stake. He is anxious to save both, and is therefore an interested 
witness, but his testimony is corroborated by that of Oliver, Det- 
weiler, and L. D. Baldwin; and there is no rule of law that, un- 
der the facts of the présent case, would exclude reputable counsel 
from giving testimony in favor of their client. Jessup is also an 
interested party, and is entitled to no higher crédit than the com- 
plainant. The latter is supported by other witnesses. Jessup's 
disclaimers of his admissions stand alone and uusupported. Ac- 
cording to Jessup, Gleason wanted a patent for use in Maryland, 
and there is not a scintilla of évidence to show that it was wanted 
for any other purpose. The patent contains the complainant's 
latest improvement. Its value was greatly in excess of the con- 
sidération named in the deed, and while inadequacy of price, how- 
ever gross, is not, of itself, sufflcient ground to set aside or reform 
a contract between parties standing on an equality, it is a ma- 
ter ial fact, and, in connection with other facts, may amount to 
proof of fraud or mistake. Bigelow, Frauds, 137; Kerr, Fraud & 
M. 186; Story, Eq. Jur. § 246; Howard v. Edgell, 17 Vt. 9. 

We hâve no doubt that a mistake was made in reducing the 
agreement of the parties to writing. To our minds, the évidence 
is plain that there was no intention on the part of the complainant 
to sell, or on the part of the défendant to buy, the patent for more 
territory than Baltimore county. The decree of the circuit court 
is reversed, and the cause is remanded to that court, with direc- 
tions to enter a decree ûnding and adjudging that the instrument 
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of March 4, 1889, by the mutual mistake of the parties thereto, was 
so written as to assign and transfer to the défendant ail the title 
and interest of the complainant in and to letters patent No. 274,- 
895, whereas, in fact, the complainant sold and the défendant 
bought only the right under the said patent for the county of Bal- 
timore, in the state of Maryland, and it was not intended by either 
of said parties that said instrument should convey any other or 
greater right, and for the correction and reformation of said instru- 
ment, and for an injunction, in accordance with the prayer of the 
bill, with costs to the complainant; such decree to be without 
préjudice to any right under said patent, in and for the state of 
Maryland, which the Baltimore County Hedge & Wire-Pence Com- 
pany, of Marjiand, may hâve acquired by virtue of the deed executed 
to that Company by the défendant on June 26, 1889. 

BUTLEE, District Judge. I am unable to concur in the fore- 
going opinion, for the following reasons: 

The bill rests entirely on an allégation of mutual mistake; 
there is no suggestion of fraud; and the évidence relied upon to 
sustain the allégation is not direct, such as that the scrivener 
who wrote the deed misunderstood his instructions or fell into 
error in carrying them out, but is indirect, consisting of testimony 
respecting the intercourse between the parties before, after, and 
at the time of, executing the deed, inadequacy of considération anÛ 
other like cii'cumstances. 

The measure of proof required of the plaintiff is not in doubt. 
The alleged mutual mistake must be so proved as to preclude rea- 
sonable dispute. ïliat the weight of the évidence may support it 
is insufflcient; ail ground for fair doubt must be removed; Fowl- 
er y. Fowler, 4 ]> Gex & J. 250; Baltzer v. Railroad Oo., 115 U- 
S. 634, 6 Sup. Cl 216; Beach, Eq. Jur. § 546. If the rule wert 
otherwise deeds would be of little value, and titles to property 
might as well rest in paroi. 

The first of the intercourse between the parties, invoked, oc- 
curred between the plaintiff (Baldwin), Neiman and Grleason, the 
two latter representing the défendant, and relates to the verbal 
understanding which preceded the deed. Gleason is dead and we 
therefore hâve the testimony of Baldwin and Neiman alone, as 
to what OGCurred between them. They both say the sale of a 
license for Baltimore county only was talked of or contemplated. 
Jessup, the defendant's secretary and treasurer, who took the title, 
and under whom Gleason and Neiman acted, testifi.es that between 
him and thèse agents it was understood that the purchase was to 
be, and was, of the patent; that both of thèse individuals Informed 
him at the outset that they could purchase it for a small sum, and 
the acquirement of a license was not suggested at any time. 
The effect of Jessup's testimony it must be observed is not simply 
to discrédit Neiman; it is direct and positive évidence of Jessup's 
understanding of the transaction; and as he represented the de- 
fendant in taking the title it bears directly on the question of 
mutual mistake. If Jessup so understood . the contract theré could 
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not be mutiial mistake, however Baldwin may Iiave understood ît. 

At the éxecution of the deed Baldwiu, Neiniaii and Jessup were 
présent. The flrst two testify that the contract was talked over, 
and that it was fully understood that the sale was oî a license for 
Baltimore county. Jessup dénies this in positive and emphatic 
ternis, testifying that he understood then, as bef ore, that the verbal 
contract was, and that the deed was to be for a transfer of the pat- 
ent; and that he did not hear a suggestion to the contrary. Baldwin 
further says he signed the deed without reading it, or asking to 
hâve it read; while Jessup testities that he, Baldwin, read it over 
and expressed his satisfaction with its terms; and Neiman says 
he has no recollection whatever on the subject. If thèse witnesses 
are entitled to equal crédit the testimony is pretty equally bal- 
anced. The record, however, seriously impeaches the crédit of both 
Baldwin and Neiman. Baldwin's description of what oecurred at 
the exécution of the deed is so graphie, positive, and particular, 
notwithstanding four years had passed, as to excite suspicion; 
and when it is seen that no part of this description is corroborated, 
even by Neiman who was présent, that ail of it is denied by Jes- 
sup, and that material parts of it are otherwise proved to be 
untrue, it is diflQcult to repose confidence in anything lie lias said. 
But in addition to this, the confession of his conspiracy with Gai- 
latin to obtain inoney from Brightbill on this patent by means of 
falsehood and déception, and his prévarications when his atten- 
tion was flrst called to this subject as a witness, prove him in my 
Judgment to be entirely unworthy of crédit where his interests are 
involved. As respects Neiman he had left the defendant's em- 
ployment in ill humor; and his own testimony besmirches his char- 
acter. He discovered the alleged mistake after a short time as he 
admits, but instead of seeking to hâve it corrected, or even men- 
tioning it to Baldwin, he participated in selling a license under the 
deed for the state of Maryland. He testifled when flrst called, 
with positiveness, that Gleason (who could not then be heard to 
the contrary) prepared the deed; and yet when subsequently con- 
f ronted with the paper he was f orced to admit not only that Glea- 
son did not prépare it, but that he, Neiman, did! Of course this 
may hâve been an honest mistake, but if so it was a remarkable 
one; and it at least shows the witness' memory to be unreliable. 
He does not undertake to explain how it oecurred that he who had 
just completed the bargain with Baldwin for a license, as he says, 
should hâve written a transfer of the patent itself, instead of such 
an interest under it. That such a mistake should hâve been made 
by one so familiar with the subject seems incredible. At ail events 
it is sufflciently remarkable to hâve justiâed an attempt to explain 
it. 

The subséquent correspondence between the parties about the 
purchase of licenses, or "territory," invoked by the plaintiff, if 
any such correspondence oecurred, does not seem important. No 
part of it is produced, and what it was, (if any oecurred) is uncer- 
tain. The defendant's theory respecting it is as reasonable as the 
plaintiff's. Mr. Baldwin had other hedge-fence patents to which such 
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correspondence might be referred; and as it must be supposed that 
the défendant then knew that it owned this patent, it is unrea- 
soHable to believe that the correspondence related to it. The plain- 
tiff says the défendant knew it, and withheld the deed from record 
to prevent him discovering it. 

As respects the alleged subséquent admissions, there is the same 
conflict of testimony. Jessup and Krider, who were présent at 
the interviews during which they are said to hâve been made, deny 
them; and it seems unreasonable to believe that they should hâve 
been made in view of the fact that Jessup, to whom they are at- 
tributed, claimed that the patent rightfully belonged to the de- 
fendant. It is conceded that he desired to avoid making such ad- 
missions; and therefore, it is said, he made them "reluctantly." 
Why should he hâve made them at ail under such circumstances? 
He appears to be an intelligent man fully able to take care of him- 
self. His conduct is irreconcilable with the idea that he made 
them. As he stood firmly on the deed throughout the several in- 
terviews, it seems incredible that lie should hâve admitted it to 
be valueless. The three or four attorneys for Mr. Baldwin who 
testify on the subject, were présent to obtain admisfeions, and as 
some of them say they cross-examined Jessup sharply, and ob- 
tain what one of them denominates "reluctant admissions." I do 
not attach importance to such testimony. But moreover it must 
be borne in mind that this testimony is not admissible for any other 
purpose than that of discrediting Jessup. It cannot be used to 
support the plaintiff's case — to prove the allégation of mutual mis- 
take. Jessup had no authority to admit away the defendant's 
rights. Its title could not be affected by anything he might say 
at the time referred to. The fact that he had taken the title for 
the Company is unimportant in this respect. 

I attach no weight whatever to the inference sought to be drawn 
from the alleged inadequacy of considération. If the considér- 
ation was greatly inadéquate the fact would be material. I do 
not believe however that it was inadéquate. What reliable évi- 
dence is there that the patent was worth more than was paid for 
it? A majority of patents issued are valueless. The plaintiff had 
held this one for seven years before the transaction in question, 
and never realized a cent on it, unless it be the price of a license 
for Virginia. He alone testifies to the price of this license ; and 
if he got it by means similar to those subsequently employed to 
eiïect a sale to Brightbill it affords no évidence whatever of value. 
He continued to own the patent as he supposed, if we believe his 
testimony, for four years longer without realizing anything on it, 
honestly. To cite the transaction with Brightbill as évidence of 
its value is wholly unjustiflable. Brightbill's money was obtained 
by a bald and bold fraud, according to the plaintiff's own testi- 
mony. This man was made the victim of a conspiracy to cheat, 
by means of false prêteuses, deserving of punishment as well as 
of denunciation. How much of Brightbill's money the plaintiff 
will be able to retain cannot be known uptil the suit brought to 
recover it back is determined. 
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Noie do I; attach importance to; the fact that the plâintiff oflferèd 
the patent for saie af ter tke transactioa with the défendant. Sup- 
posing Mm to be an honest man it would be évidence that he was 
taistaken respecting thé deed, but "would not tend to show that the 
défendant was. In the light of the transaction with Brightbill, 
however, I cannot regard him as an honest man, and on that ac- 
count also I would attach no weight to the fact that hé made such 
subséquent off ers. 

It is not true as urged that the défendant needed only a license 
for Baltimore county; and the fact would be of small importance 
if it were. At the date of the purchase the défendant needed, as 
I understand the testimohy, a right for the state of Maryland, to 
enable it to comply with the contract which was soon after car- 
ried ont (in part) by executing the license bef ore mentioned, under 
this deed. 

It seems idle to attach importance to the defendant's delay in 
recording the paper. The failure to record deeds, even for land, 
is so common that numerous statutes hâve been enacted, to avoid 
the conséquences. The suggestion that the failure to record was 
inspired by a désire to conceal the character of the instrument is 
repelled by the fact that the défendant published its character by 
granting the license for Maryland, (which was immediately re- 
corded) in which the assignment is set out. 

The object of this cursory review is not to show that a mistake 
was not made, but to show that none is proved with the clearness 
necessary to justify the court insetting aside the deed. If the 
question was oné depending on the weight of évidence merely, I 
would entertain doubt how it should be decided. Remembering 
that the deed was made expressly to bear witness to the transac- 
tion, so as to exclude the neCessity of relying on paroi testimony; 
that it was prepared by Neimân who had just made the purchase 
and was théref ore f amiliar with the contract, and the subject-mat- 
ter to be transferred; that it seems incredible that lie could hâve 
written an' assignment of the patent when he knew a license un- 
der it fOr a small territory only was intended (the two instruments 
làeing dissimilar in form as well as in substance), I could not say 
that the weight of the évidence is with the plaintiff. But as the 
case dépends not on the weight bf évidence, but on the existence 
of such ovérwhelming prépondérance as leaves no room for rea- 
sonable cOtitroversy or doubt, I feel no hésitation in saying that the 
plaintiff has nOt, in my ju'dgment, succeeded, and that the bill 
should thereforé be dismissed. ' ' 

NOTE. I would Bot express a dissent in this case (for it is not pleasant to 
do so) if the ;judgnient aboui to be entered was not one of reversai, which must 
rest on the conclusions of two judges^.àgainst the conclusions of two others 
(including the judgfe who sat originally) ' of equal grade. tJnder such circum- 
stances it seems to me proper that' the record should show that the judgment 
of this court isithat of a majority only of the judges who sat. That important 
principles of law or important Interests of parties, should thus be flnally de- 
termined seems to me unwise and unjust. Of course the entry of such judg- 
ments cannot be avoided; it is the duty of the majority to décide; but the su- 
prême court may afflord a remedy under its discretionary authority to review 
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the judginents of this court, where tlie faot referred to is noted. Doubtless in 
ail the circuits, as lias frequently occurred in tliis, judgDQents of reversai rest- 
Ing on the conclusions of two of the three judges of the court of appeals are 
«ntered as if the court was unanimous, because of the natural reluctance of 
judges to dissent. I of course am spealiing only for myself ; others may view 
the subject differently. I beliere however that if the suprême court does not 
afford a remedy in such cases that eongress must. 



CENTRAL TRUST CO. OF NEW YORK v. MARIETTA & N. G. Kï. CO. 
et al. (MORSE, Intervener). 

(Circuit Cîouit, N. D. Georgia. January 23, 1896.) 

1. Railroad Mortgages— Interprétation— Exchange ov Bonds. 

A provision in a mortgage executed by a railroad eompany after an ex. 
tension of its line, authorizing the trustée to exchange bonds secured 
thereby for an equal amount of oiitstanding bonds issued before the ex- 
tension, and requiring it to hold the old bonds as collatéral for the new 
ones, until ail the old bonds were surrendered, when the cntire issue was 
to be canceled, kdd to mean that an exchange made by holders of some 
of the old bonds vi^as binding on them, although the entire issue was 
never surrendered so as to authorize their cancellation, and that a holder 
of the old bonds, who had made such an exehange, was not entitled to 
bave them bacli. 

2. Samb. 

A holder of railroad bonds exchanged them for bonds of a subséquent 
issue, covering an extension of the road, under a provision for that pur- 
pose contained in the mortgage securing the new bonds. Afterwards he 
sought to hâve his old bonds returued, alleging as one ground therefor 
that the new mortgage was invalid. When the question of his rlght to 
hâve' his bonds returned came before the court, the new mortgage had 
In fact been foreclosed by the court as a valid instrument. Held, that 
the court would not thereafter déclare the mortgage invalid. 

Tully E. Cormick, for intervener. 

Henry B. Tompkins, for Central Trust Co. 

NEWMAN, District Judge. This is the final hearing on the 
intervening pétition of George W. Morse and others in the above- 
entitled cause. The facts necessarj to an understanding of the 
questions submitted are briefly thèse: The Marietta & North 
(leorgia Eaiiway ran from Mai-ietta, Ga., to Ellijay, in Fannin 
county, Ga. On the Ist day of July, 1881, the Marietta & North 
Georgia Eaiiway Company executed to the Boston Safe-Deposit 
Company two mortgages ; the first mortgage to secure 720 bonds of 
|1,000 each, and the second mortgage to secure 486 bonds of |1,000 
each; said mortgage being upon ail the railroads then built, and 
thereafter to be built, by said North Georgia Eaiiway Company in 
the state of Georgia. Some years after this an extension of this 
road was commenced by certain parties, in order to make a line to 
Knôxville, Tenn. An issue of bonds was made, bearing date JanU- 
ary 1, 1887, secured by a mortgage of the same date. The first eom- 
pany was known as the Marietta & North Georgia Eaiiway Com 
pany ; the second, as the Marietta & North Georgia Eailroad Com- 
pany. The extension of this road into Tennessee was under à 
charter granted to a cOmpany known as the Knoxville Southern 
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Eailwaj^ Company, -which was afterwards Consolidated under an 
arrangement between the two companies, and known as the Marietta 
& Nopth Georgia Kailway Company. The deed of trust of mortgage 
executed by the railway company in 1887 contained tliis provision : 

"But the sald trustée may issue bonds secured by thèse présents, and^ 
exchange for an equal amount of the existlng outstanding bonds of said 
Marietta and North Georgia llallway Company, which bonds so received 
In exchange shall be held by said trustée as collatéral for the bonds issued 
under this mortgage, untll ail of said bonds issued by the Marietta and 
North Georgia Kailway Company shall hâve been surreudered; and, when 
ail of said bonds shall hâve been surrendered, they shall be forthwith can- 
celed by said trustée." 

The petitioner in this case had bonds of the Marietta & North 
Georgia Railway Company, which he in 1887 exchanged for bonds 
of tbe new company. He claims in Ijiis pétition, and by tlie argu- 
ment of his counsel (the entire road having been sold), that bis right 
is that of a holder of the original bonds of the railway company. 
That is to say, his contention is that the exchange of the old bonds 
of the railway company for tbe new bonds of the railroad company 
did not become operative until ail the bonds of the first company 
were surrendered to the Central Trust Company, as trustée, whiLh 
was never done. Only |817,000 of the old bonds, out of an issue of 
$1,200,000, were exchanged. Tbe opposing contention by the trust 
company is that the old bonds so exchanged were to be held by it as 
collatéral for the whole issue of new bonds, and that ail they received 
on thèse old bonds from the proceeds of the sale of the road must be 
divideû pro rata among ail the holders of the bonds. If ail the old 
bonds had been exchanged, they would, by the provision of the 
mortgage above quoted, hâve been canceled, — would bave been out 
of the way,^and no such question as this could bave arisen. Where 
only a part were surrendered, it seems to me that the sound construc- 
tion of this clause, and the correct one, is that, so far as they were 
exchanged, the exchange was good, and they were to be held as 
collatéral for the new issue of bonds. The holders of old bonds, 
who made this exchange, had the benefit of the new bonds on the 
extended line of the road not covered by the old bonds, and also the 
benefit of the pld bonds as collatéral for themselves and other hold- 
ers of new bond?î 1 do not believe that it was the intention of this 
clause that the failure of hoMers of the entire issue of old bonds to 
make an exchange should yoid the entire transaction and the ex- 
change, and entitle them to hâve the old bonds back. As stated, I 
think the other view is the correct one. 

2. It is also claimed that the petitioner bas the right, for an addi- 
tional reason, to bave his old bonds returned to him, and ail the 
rights which full ownership and control of the same would give him, 
returning, ot course, to the trust company the new bonds. He says 
he was of the opinion, and was induced by the offlcers of the com- 
patny to believe, that the new mortgage on the Tennessee end of the 
road was a yalid and perfect mortgage, but contends that the same 
was invalid and created no lien. The f a,ct is that this mortgage bas 
been foreclosed in this court, and in Tennessee, as a mortgage of the 
date it bears, and with ail the rights w;hich a mortgage lien of that 
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date on the property covered by It could hare. The court wlll cer- 
tainly not hold the mortgage to be invalid after it has foreclosed 
the same, and that foreclosure has been concurred in by the circuit 
court in Tennessee, and has been entered there. It has been treated 
as a valid instrument of the full character it purports to bear, and 
this is ail that the intervener had any right to expect it to be. Enter- 
taining this view of the intervener's second contention, it is unneces- 
sary to discuss, or to go more fully into the question of, the validity 
or the invalidity of the mortgage on this road in Tennessee. The 
conclusion is that the intervener is not entitled to relief upon either 
of the grounds stated, and therefore liis intervention must be dis- 
uiiatuid. 



TBPFT et al. v. STERN. 

(Circuit Court of AppeaJs, Sixth Circuit April 14, 189C.) 

No. 348. 

1. Fbatidulent Conveyancbs — Innocekt Parties. 

A mortgage made to a trustée to secure several distinct debts owing to 
différent credltors Is not rendered void, as to such of tlie creditors holding 
valid claims as are wlthout notice or knowledge of any fraudulent pur- 
pose in the maliing of the mortgage, by the fact that there was such 
fraudulent purpose on the part of the mortgagors, participated In by the 
remalnlng credltors. 

8. Same — Peo Rata Shares. 

Where a mortgage Is made for the security of several créditera, the 
claims of some of whom are invalid, the remalnlng creditors are not 
emitled only to the pro rata share which would hâve gone to them, 
respectively, if ail the claims had been valld, but are entitled to their 
shares of the whole of the mortgaged property, up to full amount of their 
respective claims. 

8. Praotice— Gahnishek'8 Costs — MiCHiGAN Statdtb. 

The statute of Michlgan, permitting the allowance of costs and expenses 
to a garnlshee (How. Ann. St. § 8098), does not Include cases where an 
Issue is made between a creditor and a garnlshee, and a trial Is had 
thereon. 

Error to the Circuit Court of the United States for the Southern 
Di>ision of the Western District of Michigan. 

Hiram A. Fletcher, and George P. Wanty, for plaintiffs in error. 
Howard & Roos and Boudeman & Adams, for défendant in error. 

Before HAMMOND, J., and BAER and SEVERENS, District 
Judges, 

BARR, District Judge. This was a proceeding by the plaintiffs 
In error against the défendant in error, under a writ of garnishment, 
under a Michigan statute, to make the gai-nishee liable to the plain- 
tiffs' judgment for the sum of $3,728.19, upon the theory that a chat- 
tel mortgage, executed on the 18th of September, 1893, by Charles 
Livingston and Henry Block, partners, under the flrm name of Liv- 
ingston & Block, to the défendant in error, Henry Stern, was fraud- 
ulent and void. The issue was tried before Judge Lurton and a 
jury, and a verdict found, under bis instructions, for the défendant 
in error. A judgment was rendered upon that verdict against the 
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plaiûtiffs in error for the nçual légal costs; but subseçfuently, on 
jnotion of tbe défendant in error, Stem, this judgment for costs was 
amended, and lie was allowed Lis attorney's fées, togetber with bis 
Personal expenses arising ont of this litigation, amounting to |1,- 
201.50. Plaintiffs in errqr hâve âled many assignments of error s 
which are unnecessary to consider, as the real questions invohed are 
whether or not the trial judge was correct in instructing the jury 
peremptorily to flnd for the défendant in error, Stern, and whether 
the judgment for costs should hâve been amended so as to allow him 
his attorney's fées, expenses, and costs. 

This chattel mortgage was in the usual form, and there is noth- 
ing on the face of it which makes it a void instrument. It was given 
to Henry Stern, trustée, to secure certain debts, which were evi- 
denced by notes and ail of which were valid debts, so far as the 
record shows. Thèse debts are as f ollows : One to the Michigan 
National Bank, Kalamazoo, for $7,500; one to the Kalamazofl Na- 
tional Bank for |2,500 ; one to Caroline Nathanson, who was a sister 
of Charles Livingston, for |3,000; one to Daniel G-oldstein for $1,- 
500 ; one to Benno Desemberg for |3,114 ; one to Aaron Livingston, 
brother of Charles Livingston, for |2,620.18; one to Sigmund Liv- 
ingston for |iOO; one to Herman Goldstein for |1,500; one to R. 
Livingston, brother of Charles Livingston, for $1,971.71; and also 
to secure the liability of B. N. Desemberg for $3,000 on said debt to 
the Michigan National Bank, and S. Stern on same debt for $1,000, 
Herman Stern on said debt for $1,000, and Jacob Levy on said debt 
for |2,000; and Herman Goldstein, as surety on note to the Kala- 
mazoo National Bank, for $2,500. 

After a careful considération of the évidence presented to the 
jury, we concur with the trial judge that there was no évidence 
which tended to prove that the trustée, Stern, had any knowledge of , 
or participated in, any intended fraud, if there was such an inten- 
tion upon the part of the morfgagors, Livingston & Block, in mak- 
ing said mortgage, or any knowledge of or participancy in any con- 
duct of said L(ivingston & Blojck, previoua to the making of said 
mortgage, which would indicate a fraudulent intent upon their part, 
either in l3uying an excessive amount of goods, or in secretly selling 
or shipping goods to their creditors or others before the exécution 
of sâid chattel mortgage; and that there was ho évidence, sufQcient 
to go to thé jury, which proved or tended to prove that the ofQcers 
of the Michigan National Bank, or the oificers of the Kalamazoo Na- 
tional Bank, or Benno Desemberg, or Caroline Nathanson, or Her- 
man Goldstein, or S. Livingston had any knowledge of, or partici- 
pated in any way in, the fraudulent acts or purposes, if there were 
such, of Livingston & Block, Daniel Goldstein, Aaron Livingston, 
or Eesiel Livingston. We think it may be f airly assumed, as was 
assumed in the charge by the trial court, that there was sufQcient 
évidence to. go to the jury hpon the question of whether or not thèse 
three creditors, Aaron Livingston, Resiel Livingston, and Daniel 
Goldstein, and Livingston & Block, had a fraudulent purpose in pay- 
ing part of said creditor's debts by secretly shipping to them goods 
out of thèir stock of goods a short time prior tQ the exécution of 
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saîd chattel morlgage, and to détermine whether or not, as to them, 
the exécution of said chattel mortgage was fraudulent. 

This raises the question, if it be assumed that Livingston & Block 
and their three said creditors had a fraudulent intent, which was 
executed in part by the exécution and delivery of this chattel mort- 
gage, whether that raade the entire mortgage void, and prevented the 
property in the hands of the trustée. Stem, from being applied to the 
payment of the valid debts which were held by thèse other parties 
who were entirely innocent, 

The theory of the plaintiffs in error, as stated in their brief, is: 

"That Livingston & Block, in the summer of 1893, became aware that they 
had lest money during the prospérons preceding year, and were convlnced 
that they must within a short tlme fall, and they then cominenced the fraud- 
ulent scheme of getting into their possession, wihout payiug for tbem, a 
large quantity of goods from every available source, aud selling as many 
of thèse goods as they could for money, which they kept, and, when it became 
necessary, exécute the chattel mortgage in question for the purpose of 
keeping off the creditors, and place the tnistee in the possession of their stock, 
and selling It to one of Livingston's brothers, thus defrauding their merchan- 
dise creditors, and still having possession of the goods." 

This theory, however, is not sustained by the évidence, in that it 
is not shown that they kept the money which they received for their 
goods, nor is it shown that the purchase of the remainder of the 
stock by one of Livingston's brothers, six months after the exécution 
of the chattel mortgage, was to defraud merchandise creditors. On 
the contrary, the sale to Resiel Livingston, in February, 1894, was 
at public auction, after selling at retail had ceased to be profitable, 
and his bid was kept open for several days, to give ail parties in 
interest an oppcrtunity to object or to advance upon his bid. The 
price paid, though low, was not inadéquate, under the circumstances. 
So that we think the only question is whether or not the court erred 
to the injury of the plaintiffs in error in not submitting the question 
of fraud or no fraud in regard to the three creditors mentioned. 
This moftgage was made to a third party as trustée, who was inno- 
cent of any fraud, or knowledge of any intended fraud, to secure 
nine creditors, three of whom might, by the flnding of a jury, hâve 
been secured with a fraudulent intent. The other six were entirely 
innocent of any knowledge of or participancy in this fraud. This 
being the case, we concur in the view that the mortgage as to the 
other six creditors was valid. We think the mortgage to this trus- 
tée should be regarded as if it were a separate mortgage for the 
benefit of each of the creditors. 

It is insisted that this case must be governed by the Michigan rule 
on this subject. This is true, we believe. Etheridge v. Sperry, 139 
U. S. 277, 11 Sup. et. 565. And it is insisted that by this rule the 
fraudulent intention, if there was any, between Livingston & Block 
and the three creditors (the two Livingstons and Goldstein), made 
the entire mortgage invalid. We think the Michigan cases do not 
sustain this contention. 

In Walker v. White, 60 Mich. 430, 27 N. W. 554, it was said: 

"The mortgage was so drawn as to specify the amount of indebtedness to 
each créditer specifically, and the plaiutiff was by its terms made trustée 

v.73K.no.4— S8 
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for the collection and payment of the amount owing to each. There Is no 
légal objection to such a mortgage. Adanis v. Nlemann, 46 MicU. 137, 8 
N. W. 719. And we think each mortgagee could enforce his own daim under 
the mortgage, his separate debt belng clearly stated. Herm. Chut. Mortg. 
337; Burnett v. Pratt, 22 Pick. 556; Gilson v. Gilson, 2 Allen, 115." 

The court in that case declared the mortgage valid. which was 
given to a trustée of partnership assets to pay partnership creditors, 
and included therein a personal debt owing by one of the partners. 
The fact that it was a personal debt was known to the trustée when 
the mortgage was exeeuted, and the court held that, notwithstand- 
ing this debt was included and the knowledge of the trustée, the 
mortgage was valid to the extent of the flrm creditofs. 

The case of Adams v. Niemann, supra, which case is referred 
to as sustaining the plaintiffs' contention, was unlilie the case at bar 
in that it was not to a trustée, but the mortgage was given to Nie- 
mann & Jochem jointly. It was claimed that it was fraudulent as 
between the mortgagor and one of the mortgagees. The court be- 
low said to the jury that if the mortgage was given to secure an 
honest transaction, debt, or liability, and if it was not given for the 
sole purpose of hindering and delaying tlie other creditors of Ernest 
Jochem, it was valid. This, the suprême court said, in passing, was 
erroneous, and used this language: 

"If this had been the entire charge on the subjeot, it is undoubtedly open 
to misapprehension. We hâve no doubt a partial wrongful purpose may be 
such as to stand in the way of such a security; but the court, in giving 
further instructions, put it beyond any doubt that there was no erroneous 
conclusion justifiable under the whole charge. It was clearly and distinctly 
laid down that honesty on the part of one of the mortgagees would not 
save the instrument. If there was any wrong or fraud on the other, and the 
jury, by spécial tindings, made the instructioo unimportant. They found that 
neitiier of the mortgagees took the mortgage with any unlawful intent. 
And, further, they found that the debts Intended to be secured were some- 
what larger at the date of the mortgage than the whole sum secured, which 
was $5,000. A mortgage taken without fraudulent intent, to secure no more 
than the actual debt of the mortgagee, is not open to an attack as fraudulent." 

And then the court decided the case upon another question, which 
was the important question, — that is, whether or not a joint mort- 
gage could be made to cover separate debts. 

In the case of Showman v. Lee, 86 Mich. 557, 49 N. W. 578, the 
mortgagor, Elder, was the mortgagee's son-in-law, and the mortgage 
was given to secure indorsements on notes, and also a direct debt. 
The court say: 

"The court [the trial court] instructed the jury that. In any event, the mort- 
gage was good for the amount of the indorsed notes, whether the personal 
indebtedness was bona Me or not. This was error. Parties who take se- 
curities from insolvents, or from persons who are indebted to others, must 
act In good falth, and so as not to unnecessarily hinder, delay, or deceive 
other creditors. The taking of the mortgage for an amount In excess of the 
debt of the assumed liability is a badge of fraud, and is a fraud, in law, if 
the purpose is to protect the debtor's interest from other creditors. King 
v. Hubbell, 42 Mlch. 597, 4 N. W. 440 To say that a party who assumes a 
liability may take a mortgage in excess of the amount necessary for his 
security for the purpose of hiding the debtor's interest from other creditors, 
and, when the fraud is exposed, may hâve the benefit of the mortgage to pro- 
tect himself, would open the door to gross abuses." 
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This was a case in which the mortgagor and mortgagee, if there 
was a fraud, both participated in it, and is unlike the case at bar. 

ïhese two cases are the strongest cases that bave been cited, or 
that we hâve found, tending to sustain the plaintififs' contention, and 
they are markedly différent from tlie case at bar in the fact that 
the mortgagees who received the mortgage, and held tlie title and 
rights which the mortgage gave, were the beneflciaries either in 
part or in whole. Hère thèse six creditors, as well as the trustée, 
are entirely innocent of any Ivnowledge of or participancy in the 
alleged fraud in regard to the other three. 

The case of Morris v. Lindauer, 54 Fed. 23, 6 U. S. App. 510, 4 G. 
C. A. 162, decided in this court, is, we thinlc, a case in point upon 
this question. There the question was whether or not a chattel mort- 
gage, which was made on the 19th of April, three days prier to the 
making of a gênerai deed of assignment, which was made on the 22d 
of April, the chattel mortgage being in favor of the National Bank 
of Manistee and several creditors of the mortgagors, was made in 
contemplation of the assignment, and was part of the scheme to 
unlawfully prêter thèse creditors. If so, it was within the provisions 
of the Michigan statute which prohibited préférences. The court 
said: 

"It is necessary, in order to invalidate tlie mortsage on this ground, that 
the mortgagee should hâve had notice of the mortgagor's intention; aud, 
for the purpose of testing the question whether such notice was had, I thinlc 
that. under the circumstances of the case, the Inquiry must be directed to 
the beneflciaries of the mortgage, and not to the nominal party, who was a 
trustée. Whlle I should not hâve much difflculty in regard to the othïr 
parties who were active in procuring the mortgage, it does not appear to 
me sufflciently proven that the bank. which was one of the parties secured 
thereby, had notice that any assignment was expected to follow, and it being 
innocent of any fraud, I think it [the mortgage] is valid in so far as the 
indebtedness of the bank is concerned." 

The view hère indicated is sustained by the rulings on analogous 
questions. Thus in the case of In re Kahley, 2 Biss. 383, Fed. Cas. 
No. 7,593, it is held that a chattel mortgage on a stock of goods, 
authorizing the mortgagor to sell and replace them in such manner 
as he might détermine, and use the proceeds as he sees fit, is void 
as to such goods as the power of sale relates to; but, as the mort- 
gage covered fixtures and other things, over which no power of sale 
had been given, the mortgage as to those things was held valid. 

Again, where it is held that a chattel mortgage is void if the 
mortgagor bas not the title to the property therein described, yet 
if he bas title to a part of the property described, the mortgage 
will be valid as to this property. Pettis v. Kellogg, 7 Cush. 456. 

There is not, and cannot be, a question in this case as to the ap- 
plication of section 8759, How. Ann. St., which prohibits préférences 
in gênerai assignments. Warner v. Littlefield, 89 Mich. 331, 50 N. 
W. 721; Clark's Appeal, 100 Mich. 448, 59 N. W. 150. Nor can it 
be claimed that the fact that the amount of the debts which were set 
ont in the chattel mortgage as due to A. Livingston, R. Livingston, 
and Daniel Goldstein, which were more than the amount actually 
due, because of the goods which had been previously sold them, and 
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which shauld liave gone as a crédit thereon, would make, of itself , 
the entire mortgage void. The reason for not entering thèse crédits 
is attempted to be explained by the parties, but, evén if unexplained, 
could not hâve the elfect of making invalid the entire mortgage, al- 
though it raight be a badge of fraud as against tliese three parties. 

It is insisted that, although the mortgage is not invalid, tlie court 
was in error in not submitting the question of the fraudulent inten- 
tion of the mortgagors and thèse three creditors to the jury, because, 
if the security for tliose debts was declared invalid, the plaintiiîs in 
error would get the beneflt of their pro rata, and subject the share 
coming to theni to their judgment. It was shown that the expenses 
of the various litigations had been very large, and that, with the 
sum which had been paid to the Michigan National Bank before the 
institution of the garnishee proceedings, would only leave $5,300 in 
the hands of the trustée, which would be entirely insufScient to 
fully pay the six valid debts. Therefore there was no error in not 
submitting the question, unless the plaintiffs in error were entitled, 
under the writ of garnishment, to the pro rata which would be com- 
ing to the two Livingstons and Goldstein. We think they are not 
entitled to this. By the terms of the mortgage the valid debts were 
entitled to be paid in fuU if the estate was sufflcient. The language 
is that "with the residue and remainder, he shall next pay in full 
the following claims and demands hereinbefore mentioned, if suffl- 
cient there shall be." This $5,300 is in fact entirely insutlflcient to 
pay thèse six valid debts. As between the secured creditors, there 
was no obligation, direct or implied, that the respective creditors 
should only get such share of the estate as would come to them if 
ail of the debts were as specifled in the mortgage, or if ail of them 
were valid. On the contrary, we suppose that, if there had been 
crédits on any or ail of the debts which had not been entered, or 
if it turned ont that some of the debts had been paid, the other cred- 
itors would be entitled to the increased share which thèse crédits 
or thèse paid debts would give them in tlie event the estate was not 
sufflcient to pay in full. 

Whether or not the other beneficiaries under the mortgage are 
entitled to this pro rata cannot be determined in this proceeding, 
in which only the trustée is a party. Résides this defect of parties, 
the record shows that there was another judgment creditor whose 
writ of garnishment was executed on the trustée at the same time 
as that of the plaintiiîs in error, and who, if they are entitled, would 
be equally entitled to a portion of this pro rata. 

The case of Heineman v. Schloss, 83 Mich. 154, 47 N. W. 107, only 
goes to the extent of deciding that, when a chattel mortgage is en- 
tirely void because of fraud, the mortgagee or trustée holds the pro- 
ceeds of the property taken, and which has been sold by him, sub- 
ject to be reached by a writ of garnishment, as assets belonging to 
the principal debtor, and that there was no need, after the amend- 
ment of 1889, to go into equity to reach such assets; but this dé- 
cision cannot apply when the chattel mortgage is not entirely void, 
or where there are contlicting clainis to the assets. 

We conclude that there was no error in the instruction of the 
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court and the, finding of the jury, and the judgment as originally en- 
tered. 

: In regard to the costs and espenses allowed by the amended judg- 
ment, if the court had a discrétion to alloAv thèse costs and expenses, 
this court could not review the amount allowed. Ganter v. Insur- 
ance Oo., 3 Pet. 307; Fabrics Co. v. Smith, 100 U. S. 110. But it is 
insisted that section 8098 of the Michigan Statutes did not give the 
court the right to allow any of the costs and expenses which were 
given nnder the amended judgment. That section is as follows: 

"If the garnishee shall appear and make disclosure, as before provided, 
iie shall be allowed his costs tor trial and attendance as In case of a witness, 
and sueh further suni as the court shall think reasonable for his counsel 
fées and other necessary expenses; and in case he shall be adjud^ed liable. 
tlie same may be taxed and deducted from the property or nioney in his 
lîands, and he shall be chargeable only for tlie balance, and if the garnisheo 
shall be dischargcd, whether by reason of his having no money or property, or 
because the plaintifC shall not recover judgment agalnst the principal défend- 
ant, or for any cause, his sàid costs and charges shall be paid by the plaintiff, 
and the garnishee may bave the same taxed, and judgment and exécution 
therefor." 

The suprême court of Michigan had the construction of this sec- 
tion under advisement in the récent case of Wolcott t. Circuit Judge, 
(>() N. W. 286, and there determined that section 8089, being con- 
strued with section 8073, did not include cases where there was an 
issue made between a (^-editor and a garnishee, and a trial had there- 
on, but applied only when there was no issue framed and trial had. 
This décision lias been rendered since the amended judgment was 
entered, but, as it is a construction of a Michigan statute, it is bind- 
ing upon this court. It was error, therefore, to bave entered the 
amended judgment. 

It is ordered that, if the défendant in error will, within 30 days 
after the entry of this order, file in the circuit court of the United 
States for the Western district of Michigan, Southern division, a 
remittitur of so much of its judgment as by the amendment relates 
to spécial costs and expenses, and produce and file a certified copy 
thereof in this court, the original judgment will be afflrraed; but, 
if this is not donc within the time aforesaid, then the judgment be- 
low will be reversed, with directions to set aside the amended judg- 
ment for costs and expenses, and affîrm the original judgment. The 
plaintiffs in error will recover costs in this cause. 



CARSON CITY GOI.D & SILVIOR MIX. CO. v. NORTPI STAR MIN. CO. 

(Circuit Court, N. D. California. March l(i, 1806.) 

1. Mines and Mining— Surx'et and Patent — Size of Survey. 

AVhile the law prescribes a limitation as to the size of a single location, 
there is no limitation to the number of claims one person may hold by pur- 
chase, or that may be included in a single patent, or, it seeins, in a singl;' 
survey, showing only the exterior boundaries, and omittiiig ail interior 
lines of the scveral smallcr claims. Polk's Lessee v. Wentlell, 'J Crancli, 
87, and Smelting Co. v. Kcmp, 104 U. S. 630, applied. 
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2. Samb— Effbct 01' Patent Includino Sbveratj Claims. 

The question Of the right to à patent covering several veln or Iode claims,. 
before parallellsm of the end Unes was requlred, is within the jurisdictlon 
of the Iknd department; and after the eame is determlned by it, and a pat- 
ent Issued, the boundary lines as deflned by the patent are the Unes by 
whlch the rights of the parties are to be determlned, and the patentée can- 
not be compelled to rely npon the Unes of the several claims of which the 
patented survey is eomposed. 

3. Same— RîoHT TO Foi^LOw Drp— Vbin Terminatinq within a Claim. 

When the apex of a veln crosses one end Une of the claim and runs in the 
direction of its length, but is eut ofC, before reaching the other end, by a 
"crossing," so that it terminâtes at that point, the right to foUow the dip 
■wiU b^ conflned between the vertical planes of the one end Une and a new 
end Une parallel therewith, drawn at the point VFhere the yeln disappears. 

W. H. Dickson, A. C. Ellis, and C. W. Kitts, for plaintifE. 
Curtis H. Lindley, for défendant 



BEATTY, District Judge. This is an action of trespass 'brougM 
by the plaintiff, as owner of tlie Irish- American mining claim, sit- 
uated in Nevada county. Cal., against the défendant, which, as owner 
of the North Star claim, has f oUowed and worked its ledge, upon its 
descent, under the surface of the former claim. Each claim is a 
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consolidation of a number of small claims, many, if not ail, of which 
were located long prior to the enactment of any mining law by con- 
gress, and is patented in the irregular shape and of tbe unusual size 
represented upon the following plat; the Irish-American being about 
1,500 feet square, with a strip extending from the main body about 
600 feet east, and the North Star, lying 300 to 400 feet south, is 
about 3,100 feet long from east to west and 630 to 1,250 wide. The 
plaintiff's theory is that the apex of the North Star ledge runs so 
near northwesterly and southeasterly that, if continued in its course, 
it would cross the side lines, 1, 2, and 3, 4, of the claim; but that 
the ledge, in its northwesterly course, before reaching the north side 
line, is interrupted by a nearly p^rpendicular north and south fissure, 
or, at least, a distinct line of change in the geological formation of 
the country, caUed, in this case, a "crossing," to the west of which 
the ledge does not appear either upon the surface or in the under- 
ground workings. The défendant claims that the apex of its ledge 
runs in an easterly and westerly direction from end to end, and 
along the center of its North Star claim, and that its dip is north- 
erly, or practically in the direction of its main working shaft, and, 
while admitting the existence of the crossing, aflfirms that the ledge 
continues to the west of it. The surface of the claim is so cov- 
ered with soil, and any outcroppings of a ledge that ever may hâve 
existed are so obliterated by past mining opérations, that very little 
can now be determined, by surface indications, of the course of the 
ledge. Perplexity is added from the fact that, over much of the 
surface, there are many old mining shafts and workings, in which 
more or less ore has been found, and which are in such relative posi- 
tions that they are no guide to tîie location of the course of any ledge. 
A portion of them are represented on the plat by dots and crosses. 

1. During the trial plaintifl objected to defendant's évidence, based 
upon the North Star claim as patented, and insisted that the claims 
of which it is composed should be shown as originally located, and 
that the rights of the parties should be governed by the located lines 
of those claims, and not by the patented lines of the North Star. 
This objection was overruled, and as, upon final argument, plaintiff 
insisted upon its objection, a brief considération of it will précède 
any discussion of the other issues. In this objection are involved the 
questions of the parallelism, and of the intersection by the ledge, 
of the end lines of the original locations. When those locations were 
made, there was no law requiring such parallelism, but, independent 
of ail lines, the right to f ollow the ledge along its course for the f ull 
distancé claimed, and underground upon its true dip, to any depth, 
was undisputed. Although section 9 of the act of 1872, in repealing 
certain parts of the old law, provided that "such repeal shall not 
affect existing rights," the courts hâve held that, when any claim 
is patented, those rights are controlled by the patented lines. 

If, however, plaintiff's objection could so far prevail that défend- 
ant should be compelled to rely upon the original claims as located, 
instead of upon the North Star patent, it ought -to follow that they 
should be considered as unpatented claims, and ail rights which at- 
tached to them prior to patent should accrue to défendant; for, man- 
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ifestly, défendant cannot be deprived of ail beneflts arising from its 
North Star patent, as well as those which attached to the original 
locations while unpatented. Moreover, the défendant, owning the 
several claims which now compose the North Star, might hâve pro- 
cured separate patents for each claim, and in doing so might hâve 
so changea the end Unes as to make them parallel, just as is always 
done now in application for patent ; and, if the several claims joint- 
ly included the entire apex, ail the claims could hâve been so sur- 
veyed as to make ail the end Unes parallel to each other, and thus 
give it what it now substantially claims by its North Star patent. 
The défendant lias only done, by one act, at less expense, what it 
lawfuUy might hâve done by several acts, at greater expense. The 
North Star patent is of greater superficial area than any law has 
ever authorized for a single-ledge location; but it has been held 
by the suprême court that, while the law prescribes a limitation to 
the size of a single location, there is no limitation to the number 
of claims one person may hold by purchase, or that may be included 
in a single patent, and, as I understand, that may be included in a 
single survey, showing only the exterior boundaries, and omitting 
ail interior Unes of the several smaller claims. Such was the holding 
as to agricultural lands in Polk's Lessee v. Wendell, 9 Cranch, 87, 
and as to placer claims in Smelting Go. v. Kemp, 104 U. S. 636. 
There appears no reason why the same rule should not apply to 
quartz claims. 

Independent, however, of the f oregoing considération, a patent has 
been granted for the Xorth Star claim. It has passed beyond the 
fleld of discussion that a patent cannot be collaterally attacked on 
account of any question which the land department could lawfuUy 
détermine before issuing it. Without now deflning what questions 
are settled by the issuance of a patent, it is held that the question 
of the defendant's right to a patent to the North Star, with the bound- 
aries as deflned by it, was within the jurisdiction of the department, 
and was deterniined by it, from which it is held to foUow that the 
boundary Unes, as deflned by the patent, are the only Unes by which 
the rights of the parties can be determined. To adjudge such rights 
by the original Unes of the several claims of which the North Star 
is composed would be such an assault upon the patent as cannot 
be sustained! The former ruling upon plaintifl's objection is there- 
f ore adhered to. 

2. Without making spécial référence to the testimony of the sev- 
eral witnesses as to the location and course of the apex, it may be 
conclu ded, as clearly established, that a ledge had been found in 
a number of the group of old shafts existing near the south side Une 
of the North Star. Upon one of the plaintiff's maps is indicated a 
Une of shafts running east and west, which is marked "Shafts on 
Apex." Plaintiff's witness Hugunin was on the ground the day this 
ledge was discovered, in 1851, and located a claim running west 
from the maiii shaft, and he flxed a point, designated "B" on the plat, 
being ovef lÔO feet westerly from the mouth of the main shaft, as 
within his claim, and as the most westerly cropping of the ledge. 
He also located the apex of the ledge 50 feet south from the mouth 
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of the Larimer shaft, and 40 to 50 feet south of the old powder house, 
which was on a direct line Connecting the mouths of the main and 
Larimer shafts. An apex running through thèse three points flxed by 
this witness, and continued in its own direction each way, would cross 
the south side and west end line of the North Star, and the same 
resuit would follow to pass a line through thèse points and the group 
of shafts. I do not think that, from a fair considération of ail the 
plaintifPs évidence, it can be concluded that the course of the ledge 
is across both the side lines. On the contrary, defendant's wit- 
nesses locate the apex easterly and westerly near the center line 
of the claim as indicated upon the plat, and the witness Morse lo- 
cated croppings at the point designated "C," being about 300 feet 
west from the mouth of the main shaft, and he says that he and his 
associâtes located 10 claims, running west from the Auburn road, 
"as near as we could tell, on the line of the ledge." Defendant's 
witnesses are corroborated by other established facts: (a) Before 
the surface was disturbed, and when indications of the ledge were 
clearer, the original locations were made upon an east and west 
line, and about along the central line of the North Star, (b) The 
workings of a mine, made in mining opérations, and not in support 
of litigation, are generally important as évidence of any facts which 
may be legitimately inferred from them. ïhe three incline working 
shafts were started upon this North Star central line, and are ail 
shown to follow the ledge in their descent. It is reasonable to pré- 
sume they were started upon or near the apex of the ledge. (c) The 
working levels in this case are not so conclusive as usual of the 
course of the ledge for the reason that there are large "horses" in 
the mine, to the upper and lower surface of which the workings hâve 
conformed, which largely accounts for the varying directions the 
levels hâve taken. 

A majority, or many, of the upper levels are nearly parallel with 
the north side line, while others, if prolongea, would eut the west 
end and south side lines, and still others would cross both side lines, 
and especially those in the deeper workings. But, as ledges may, in 
their depths, change their course, and as the surface course or the 
course of the apex is to govern the miners' rights, the workings near- 
est the surface are better guides to the course of the apex than those 
far below. Plaintifif admits that there is a minerai vein along the 
line claimed by défendant as the apex, but says it is but a spur or 
seam from the ledge, which runs elsewhere; its exact locality not 
being fixed. That this is but a spur or seam of a ledge, and so un- 
important that it cannot be made the basis of a minerai location, 
cannot be reasonably concluded, when it is remembered that the 
first locations were made upon and along it. Moreover, the law fixes 
no limit to the size or prominence of a mineral-bearing vein before a 
mining location can be made upon it. While, in the group of shafts 
referred to, a ledge was found, its apex, or the course of the apex, 
bas not been located, uniess it be by the plaintifE's testimony con- 
cerning the "shafts on apex" before named; and it has not been 
shown that any vein crosses, or is found beyond, the south side line. 
It is not impossible that the apex of whatever vein exists at this 
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place, if traced but, would assume a course somewhat correspond- 
ing to the outline of the group of shafts, and running in a northeast- 
erly and a northwesterly direction until it unités with the other line 
of apex, and tliat the two outcrops or ledges are but parts of one 
vein, which are separated by a large "horse," which defendant's évi- 
dence and diagrams show exists near the surface of the mine. There 
is some évidence, at least, to show that two veins do unité in the 
workings not far below the surface. 

From a f ull considération of ail the évidence it is concluded that 
the first mining locations were located along the central line of the 
North 8tar claim ; that such line is practically the line of the apex 
of the ledge in controversy; that it has been iixed at différent points 
along the irregular Unes indicated upon the plat between the letters 
"C" and "D" and running in a direction south about 80 degrees east. 

3. Generally, when a ledge has been traced for such a distance, in 
a claim of this size, it would not be an unreasonable presumption 
that it would continue in the same direction far enough to cross the 
end lines qî the claim. This presumption may be indulged as to the 
east end line, but, as before stated, plaintiff asserts that it does 
not, either on the surface or underground, pass west of the "cross- 
ing," which contention is sustained by its testimony, while that of 
défendant is to the contrary. Underground there may be some in- 
dications of a ledge west of the crossing; but little, if any, ore 
has been found there, and the worldngs bf the mine, with some un- 
important exceptions, sustain pîaintiff's contention. Upon the sur- 
face there is nothing showu by which to detînitely locate the line of 
this crossing. Gonceding, however, that the ledge intersects the east 
end line, from whence it extends no further than about 2,200 feet 
westerly, to the point "C," flxed by the witness Morse as the place 
where lie found the cropijiugs of the ledge, what are defendant's 
underground rights? That the end lines are not parallel cannot be 
the basis of an objection, because their convergence, when extended 
in the direction of the dip of the vein, would give défendant lésa, 
instead of more, than the law provides for. 

Attention has not been called to any précèdent in which a ledge 
is abruptly terminated in its onward course, as is claimed occurs in 
this case; but a similar principle is involved when a ledge, passing 
through an end line, is terminated, as to the claim, by going through 
and ont of it across a side line. Under such circumstances, it has 
been held that the ledge may be followed, on its descent, between 
the perpendicular plane drawn through such intersected end line 
and another similar parallel plane passing through the point where 
the ledge crosses the side line. Last Chance Min. Co. v. Tvler Min. 
Co., 9 C. C. A. 613, 61 Fed. 560-364; Consolidated Wyoming Gold 
Min. Co. V. Champion Min. Co., 03 Fed. 541-546; Del Monte Mining 
& Milling Co. v. New York & L. C. Min. Co., 66 Fed. 212; Fitzgerald 
V. Clark (Mont.) 42 Tac. 273, which were followed in the last hearing 
of Tvier Min. Co. v. Last Chance Min. Co., 71 Fed. 848. When the 
last case was first before the circuit court of appeals, that court said: 
"If the Iode in question, instead of extendlng into the Last Chance location, 
liad nliniptly broken ofï within the surface lines of the Tyler, near the point 
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where, in fact, It crossed the Une, there could certalnly be no question as to 
the right of the Tyler to follow tlie Iode or vfein, in Its downward course, for 
its entire depth, outslde of the vertical planes drawn through the side Unes. 
The faet that it continued Its course, and crossed the side Une, does not in any 
manner change this principle. In either case, the locator !s entitled to the same 
rights. In sueh cases, the end Unes are not necessarily those whlch are mariied 
on the ground as such. An end Une may be drawn at the point where the Iode 
abruptly terminâtes wlthin the surface Unes, or at the point where the apex 
■of the Iode crosses the side Une of the surface location." 4 C. C. A. 329, 54 Fed. 
292. 

It is therefore concluded that the défendant may follow its ledge 
on its descent under the Irish-Ameriean claim, and to any depth, 
between a perpehdicular plane drawn through the east end line of 
its claim and another similar parallel plane crossing such claim at 
the point flxed as the western terminus of the ledge, being desig- 
nated by "G," and westerly from the east end line 2,200 feet, meas- 
ured along the straight central line upon the plat, and along the 
like line upon defendant's Exhibit 8: provided, that défendant shall 
in no event pursue its ledge west of a perpendicular plane extended 
through the west end Une of its claim; and judgment for défendant 
is ordered accordingly. 

There was another question suggested, but, as it was based upon 
the theory that the course of the ledge was such as would carry it 
across the side lines, which I cannot adopt, it will be unnecessary to 
consider it. 



EDWARD HINES LUMBER CO. y. ALLEY et al. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.) 

No. 330. 

CoNTRACTS — Interprétation— Breaoh. 

Plaintiffs, manufacturers of lumber, made a written proposai to sell to 
défendants their product for the season of 1893, in which they stated: 
"We propose to sell you ail of our eut; * * * said lumber to remain in 
cross-pile at least 60 days, then load on cars, • * * for the sum of 
$8.50 per M. feet. * * * Terms oi pa.vment to b? as foUows: When 
lumber is in eross-pile 60 days, you are either to settle for above lumber 
by 60-day paper or 2 per cent, off for cash. • * *" This proposai was 
-accepted by défendants. Some months later plaintiffs wrote défendants, 
Inclosing a statement of lumber sold, saying that the same had been eut 
and cross-piled for 90 days, and reyuestiLg a settlement. In fact only a 
part of the lumber had been cross-piled as mach as 00 aays. The de- 
fendants replied to plaintiffs' letter by saying that they had long since 
given up the <dea that plaintiffs were to eut lumber for them, giving as 
their reason that they understood plaintiffs had had doubts of their 
solvency. They mentioned the date of placing the order, and that they 
would naturally hâve expected to take some of the lumber in 00 days, 
said that they could not then perforrn the contract, and suggested that 
plaintiffs should dispose of it elsewhere. Plaintiffs wrote again, insist- 
ing on the contract, and défendants replied oy an obscure claim of a dif- 
férence in the construction of the contract and refusing to do anything 
further. Plaintiffs sold the lumber at the market price, which had falleu 
below the contract price, and sued défendants for the différence. Beld, 
that défendants were bound to talie the lumber by installments, when it 
had remained 60 days in cross-pile, and, by refusing to do so, when called 
upon and when any part of it had so remained for 60 days, eoaimitted a 
breach of the contract which entitled plaintiffs to treat it as at an end. 
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8. Same— MisLEiDiNG Statkmekts. , ; ,, 

Helâ, fùf^ev, tbat It was properly left to the jury to détermine -whether 
: the, oyersta-tement: in plaintiffs- flrgt letter as to the time that the lumber 
had i;çmained in cj-oss-pile was made in order to mislead the défendants as 
to the;a,mount due, and whether the défendants had ftctually been mis- 
led to their préjudice by such statement, failing which, sueh statement 
would be immaterial. 

In Error to tbe Circuit Court of tlie United States for the Westein 
District of MicMgan. 

ïhe defenûants in error, co^partfiers under the flrm naine of C. Ci. 
Alley & Co., were engagea in the manufacture of lumber at White- 
hall, Mich. The plaintiff in error, the Edward Hines Lumber Com- 
pany, is a corporation engaged in buying and selling lumber, whose 
principal office is at Chicago, 111. On the 13th of April, 1893, the 
défendants in error made a proposai for a contract to sell to the 
plaintiff in error ail their eut hemlock limaber for the season of 
1893, which proposai was accepted by plaintiff in error. The male- 
rial part of this contract was in thèse words : 

We propose to sell you ail of our eut of hemlock for the season of 1893, 
estimated to be about 13CK) M. feet, more or less, to be eut in sucU sizes as 
you may direct as far as the logs will make to advantage, and grade the sa me 
as No. 1 hemlock; sort each length and width separate, and cross pile the 
same; sald lumber to remain In cross-pile at least sixty days; then load on 
cars such sizes as you may direct, for the sum of $8.50 per M. feet for teu 
foot and over in length, and we will agrée to eut ill the ten foot into 2x4. 
Terms of payment to be as foUows: When lumber is in cross-piie sixty days 
you are either to settle for above lumber by sixty-day paper, or two per cent, 
off for cash, you to bave the privilège of leaving the lumber there until April, 
1894 

On August 25, 1893, the défendants in error wrote the following 
letter, which was received by the Edward Hines Lumber Company : 

Whiteliall, Mich., Aug. 25, 1893. 
Edward Hines Lumber Co., Chicago, 111.— Gentlemen : Inclosed flnd state- 
ment of lumber sold to you. This lumber bas now been eut and cross-piled 
on dock for ninety days. Our contract with you was that after lumber was 
on dock sixty days it was either to be paid for cash, less two per cent., or 
notes given for sixty days. If you cannot send us the cash, will you make 
three notes of $2,000 each, running 30, 60, and 90 days? We hâve expected 
your Mr. Baker to be hère before this, to look over the lumber. Should you 
want any changes in the cutting, please inform us. Let us hear from you by 
return mail. 

Respectfully yours, C. G. Alley & Co. 

The statement referred to in the letter showed that 716,297 feet 
of lumber had been eut and cross-piled. The statement in the letter 
that this lumber "has now been eut and cross-piled on dock for nine- 
ty days" was in large part erroneous, only a little over one-third 
of the same having been in cross-pile for as much as CO days. Some 
of it had been eut and piled in May, some in June, some in July, and 
some of it in August. In reply to this notification, the plaintiff in 
error answered, by letter dated September 1, 1893, in the following 
words: 

Chicago, 111., Sept. 1, 189.^ 
0. G. Alley & Co., Whitehall, Mich.— Dear Sirs: Referring to yours of 2.5tli 
ult., we hâve long since given up the idea that you were to eut the lumber 
for us, and we understand that you had some doubts as i égards our re- 
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sponsibility, and for this reason concluded tha,t you would hold tlie lumber; 
hence hâve not made ealculations for taking same, and we cannot now do so. 
This order was placed in April, and we would natnrally look to taliing some 
of it at the end of 60 days. Five months liàve: now elapscU. We cannot at ail 
comply with tlie terms of the contract at the présent time, so we trust you 
wlU hâve no inconvenienee in disposing of it in small quantifies elsewhere, 
where you càn realize as j-ou wish to realize on it. 

Yours, Edward Hines Lumber Co. 

To this Alley & Co., under date of September 5, 1893, replied as 
f ollows : 

Whitehall. Mich., Sept. 5, 1893. 
Edward Hines Lumber Co., Chicago, 111.— Dear Sirs: We are in receipt of 
yours of Ist inst. Whatever doubts we may hâve had at any time as to your 
financial responsibility, we hâve never nad any doubts as to our obligations 
under the contract, and hâve regarded it as in tull force at ail times since it 
was made. We still expect you, as an honorabl'~ concern, to perform on your 
part, and we again ask you to accept the lumber aiready cross-piled, as per 
statement made, and remit us your paper therefor. If you prefer, we will 
sell for your account for the best price we can get upon your assurance that 
you will make good any déficit between the priées obtained and the contract 
priée. Please advise us promptly of your décision. 

Very truly yours, C. G. Alley & Co., 

Per J. H. Williams. 

Upon receipt of tlie last-mentioned letter the plaintifE in error, un- 
der date of September 11, 189.3, replied as f ollows: 

Chicago, lUs., Sept. 11, 1893. 
C. G. Alley & Ce, Whitehall, Mich.— Dear Sirs; Replying to yours of tlie 
5th inst., we must beg to differ with you as regards terms of contract. Dui'- 
ing the past terrible times we do not think any concern hère lias aimed to 
act any more honorable than we hâve, but we do not propose to be imposed 
upon as in your case your circumstances of the matter point strongly to. We 
do not think that it entirely lays with you as regards to allow the matter ruu 
along in the way you hâve, and when you feel it suits your convenience to 
enact certain parts of the contract for us to hâve nothing to say but to com- 
ply with your request. We do not wish to présume to advise you as regards 
what you wish to do in the matter, as we hâve ail we can do to take care of 
our own affalrs. 

Yours, etc., Edward Hines Lumber Co. 

No further communication took place between the parties prior 
to the beginning of this suit. Défendants in error continued the 
manufacture of the lumber, and completed the manufacture of the 
eut of the season of 1893 on October 12, 1893. The last of it was 
cross-piled on the 14th day of October, 1893. On the 28th of Octo- 
ber, 1893, the défendants in error sold ail the lumber so manu- 
factured under their contract to 0. E. & M. B. Covell, of Whitehall, 
Mich., at $6.50 per 1,000 feet, on board cars. Between the date of 
the contract for the sale of this lumber to the plaintifl in error and 
the sale to the Messrs. Covell there was a great dépréciation in the 
value of lumber of that class. This action was begun in March, 
1894, and was a suit by the défendants in error against the plaintiff 
in error for the damages sustained by défendants in error for a breach 
of the contract to take and pay for the lumber thus sold under the 
contract heretofore set ont. There was a jury, and verdict against 
the plaintiff in error, and judgment rendered thereon, from which 
this writ of error bas been sued ont. 
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Bunker & Carpenter, for plaintiff in error. 

Smith, Nims, Hoyt & Erwin, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge, after stating the facts as above, deliv- 
ered tlie opinion of tlie court. 

Tlie contention of the plaintiff in error is that, under the contract 
by which it bougbt the seasoû's eut of hemlock lumber, it was not 
obliged to take any part of the lumber or make any payment until 
the entire season's eut had been in cross-pile for 60 days. The trial 
judge was of opinion, and so instructed the jury, that the plaintiiî 
in error was required to take the lumber in installments, and that, 
when any considérable quantity of lumber had been eut and cross- 
piled for a period of 60 days, the plaintiff in error was required to 
accept such lumber, and either pay for it in notes or in money at a 
discount of 2 per cent. We agrée in opinion with the trial judge as 
to the proper construction )t this contract. Under the flrst para- 
graph it was clearly contemplated that the lumber should remain 
cross-piled for at least 60 days before it should be deliverable. When 
sorted and piled for the requisite time, the sellers were to load on 
cars such sizes as the buyer might direct. The second paragraph 
deals with the question of payment by providing that "when lumber 
is in cross-pile sixty days you are either to settle for above lumber by 
sixty-day paper, or two per cent, for cash, you to hâve the privilège 
of leaving the lumber there until April, 1894." The words "above 
lumber," occurring in the paragraph concerning payment, do not 
refer, as contended, to the whole eut of lumber for the season of 
1893, but to the lumber which had been cross-piled for sixty days. 
This was the construction placed ou the contract by both parties, 
as indicated by the letters of August 25th and September Ist, here- 
tofore set out. A construction placed by both parties upon a con- 
tract so worded as to reasonably admit of such construction, is en- 
titled to considération in subséquent controversies as to the proper 
interprétation of the agreement. The contention of plaintiff in error 
is that the letter of September 1, 1893, does not, when properly con- 
strued, establish anj'thing more than an imwillingness, due to a 
présent inability, to comply at that time with the demand of a per- 
formance, and that défendants in error afterwards demanded com- 
pliance, and thereby indicated that they did not understand that 
the agreement had been unequivocally repudiated. Upon this in- 
terprétation of the correspondence it is urged that défendants in 
error themselves breached the contract by disposing of the lumber 
contracted to plaintiff in error before there had been any positive 
refusai of performance by plaintiff in error. If the conduct or asser- 
tions before time of performance of one of the parties to an executory 
contract is relied upon as a répudiation of the contract, and as jus- 
tifying an action as for a breach of the contract, there must be 
shown a distinct and unequivocal refusai to perform, treated 
and relied upon as an absolute répudiation by the other party to the 
contract. The rule in respect of such an anticipatory breach is that : 
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"A mère assertion tbat the party will be unable or will refuse to perfonn 
his contract is not sufficient. It riust be a distinct and unequivocal, abso- 
lute refusai to perform the promise, and must be treated and acted upon 
as such by tlie party to wliom the promise was made, for if he afterwards 
continue to urge or demand compliance with the contract, it is plain lie does 
not understand it to be at an end." Benj. Sales, § 800; Smoot's Case, 15 
Wall. 30; Dingley v. Oler, 117 U. S. 490, G Sup. Ct. 850. 

The circuit court instructed the jury that as a matter of law the 
plaintiff in error, by its letter of September Ist, had renounced the 
contract, and had refused performance absolutely and uncondition- 
ally, and had, therefore, breached their agreement to receive, not 
only the installment it was asked to receive at the time, but had 
committed a breach of the entire contract. This is assigned as er- 
ror. 

We cannot agrée to the interprétation of the correspondence upon 
which this contention is based. If, as we hâve ah-eady decided, this 
lumber was deliverable in instalhnents and payment was due for 
each installment of lumber which had been cross-piled for 60 days, 
then the défendants in error had a right to demand that the lumber 
which on the 2.5th of August, 189,3, had been cross-piled for 60 days 
or over should be received and settled for, and it was the duty of 
plaintiff in error to accept and pay for the lumber thus deliverable 
under the agreement. This they distinctly refused to do by their 
letter of September Ist, heretofore set out. It is not a case of reli- 
ance upon assertions in advance of the time of performance, as in 
Smoot's Case, or in Dingley v. Oler, supra. The défendants in error 
demanded performance at a time when they had a right to demand 
performance, and a refusai to then perform was a breach of the 
agreement. No other reasonable construction can be put upon the 
letter of September Ist, in reply to the demand of the défendants. 
The refusai is neither put upon the ground that it was not obliged 
to take and pay for the lumber in installments, nor upon the ground 
that the lumber alleged to hâve been cross-piled for 1)0 days had not 
in fact been cross-piled for that time, or even for 60 days. Upon the 
contrary, that letter distinctly states that "we hâve long since given 
up the idea that you were to eut the lumber for us," and adds, 
"This order was placed in April, and we would naturally look to take 
some of it at the end of sixty days." It was clearly intended as a 
distinct and unequivocal notice that the plaintiff in error did not 
regard the contract as in force, for the reason that defendjiiits in 
error had at one time entertained some doubt as to the responsi- 
bility of the plaintiff in error. The letter of September 5, 1893, from 
défendants in error, does not indicate that they did not understand 
that plaintiff in error had distinctly refused to comply with its 
promise, but was an effort to remove the ground upon which that 
refusai had been based, and contained a répétition of the former 
demand for payment. This effort to induce a recantation came to 
nothing. The response elicited is little more than an obscure inti- 
mation of a différence as to the proper construction of the contract, 
and must be regarded as a reaffirmance of the distinct and unequiv- 
ocal refusai to comply contained in its former letter. There was 



608 73 FEDERAL REPORTER. 

no errer in the interprétation placed on this correspondence by tîie 
trial judge. 

There was évidence tending to sliow tliat the statement in the 
letter of défendants in error bearing date August 25, 1893, that the 
lumber shown by the accompanying statement had been eut and 
cross-piled on the dock for 90 days, was in part untrue, and that in 
fact the larger portion of the lumber then on the dock in cross-piles 
had been thus piled for less than 60 days. It was insisted below, 
and is now hère urged, that that misrepresentation was intended to 
deceive and mislead plaintifl in error and to obtain from it a larger 
payment than it was obliged to make under the contract. Upon this 
point the trial judge instructed the jury as foUows: 

"I instruct you that if you find from the évidence that Mr. Williams' [a 
member of the défendant firm, who wrote the letter of August 25th] repré- 
sentations upon the subject as to the cross-pïling of that lumber were sim- 
ply given eut in a heedless and inadvertent way without any real purpose 
or intention to mislead, then they in no wise affect the conclusions to be 
drawn from the évidence that this letter was sent. If, on the other hand, 
you flnd that this statement was an intentional misstatement, and was de- 
signed to overreach the défendants, and induce tliem to part with moie 
money than the plaintifEs were entitled to, and you are satisfled that it did 
mislead the défendants into supposing that there was more lumber on hand. 
ready for delivery, then there was, and that that fact influenced them in tlieir 
action in refusing to go on with the contract, I charge you that tlie plaintiffs 
in this case cannot recover, because there has not been any breach of the 
contract. ïf, notwithstanding what 1 hâve said to you, you should still flnd 
from the évidence in the case that this lumber vi'as substantially ready for 
delivery, and that it was in the main sufflcient for the terms of the contract, 
and according to their requirement, whether tliere was much or little sawed 
ont and remaining in cross-pile for 60 days, and that the défendant intended 
not to go on with the contract, but to repudiate it, whatever may be the 
plaintiff's purpose in making the statement, it would not hâve the effect of mis- 
leading anybody. In other words, in order that any misstatement should 
préjudice or legally injure, the misstatement must hâve been made with a 
dishonest purpose, and be followed by injury to the party to whom the mis- 
représentation was addressed; but, if he had not been influenced by it, he 
has not been Injured by it. * * * If you are clearly satisfled that it did not 
at ail influence the defendant's conduct in the preniises, then it is iinmatei'ial; 
but if there were intentional false statements about it, you should be clearly 
satisfled before you should disregard the conséquences of it upon the as- 
sumption that it did not influence the défendant; you should be clearly sat- 
isfled that it was so, and that the défendant had no intention to go on with 
the contract, and would not hâve donc so whether there was anything of 
that sort in the plaintifl" s letter to them or not." 

This charge fairly submitted to the jury the question of the in- 
tent with which the overstatement of the letter of August 25th had 
been made, as well as its effect and influence upon the conduct of 
the plaintiff in error in refusing to go on with the contract. The 
évidence strongly tended to show that the plaintiff in error had no 
intention to abide by and perform this contract, and that this inten- 
tion was due not to any misleading by reason of the letter of Au- 
gust 25th, but to the flnancial condition of the country which then 
existed, and to the décline in the value of lumber of this class be- 
tween the date of this contract and the date of this refusai. There 
was no affirmative error in the charge as given, and no request was 
made for any additional charge upon this aspect of the case. 
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On cross-examinatioA, Mr. Williams, one of the plaintiffs below, 
was asked if he had not been making inquiries to ascertain whether 
it would be safe or not to allow the Edward Hines Lumber Com- 
pany to hâve the lumber sold them. This was objected to as irrel- 
evant and immaterial. The court thereupon asked counsel for the 
plaintiiï in error, "Do you intend to prove that any communication 
was had between the parties on that subject?" to which it was re- 
plied, "Not directly." The court then asked, "What effect do you 
think it would hâve?" to which counsel replied, "No effect, really, 
affecting the rights of the parties under the contract, but simply in 
explanation of their correspondence." Thereupon the court ruled 
the questioii out as immaterial and irrelevant. There was no error 
in this. 

After the testimony had been concluded the counsel for défendant 
moved the court to direct a verdict in favor of the défendant, on 
the ground that under the évidence it had not committed a breach 
of the contract sued upon, and that the plaintiffs had themselves 
broken the contract. This motion was overruled, in conséquence 
of the construction which the court then announced that it would 
put upon the contract. Thereupon counsel for plaintiffs in error 
moved the court "to allow them to open the case, and show that at 
the time the contract was made the défendants expressly declined to 
make any such contract as the court holds was included in it, to 
make payments from time to time." This was declined upon the 
ground that such évidence would violate the rule that ail prelimi- 
nary negotiations are presumed to hâve been merged in the written 
contract. The action of the court in overruling this motion is now 
assigned as error. Aside from the fact that this motion came after 
the conclusion of ail the évidence, and after the motion for a per- 
emptory instruction had been argued and overruled by the court, we 
are of opinion that the line of testimony which the plaintiff in error 
asked leave to introduce was clearly in conflict with the rule ex- 
cluding évidence as to the preliminary agreements and negotiations 
between the parties resulting in a written contract. Upon the whole 
case, we are of opinion that noue of the errors assigned are well 
taken, and that the judgment of the lower court should be, and ac- 
cordingly is, affirmed. 
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(Circuit Court of Appeals, Sixtli Circuit. April 14, 1890.) 

No. 351. 

NEGLlaBNCB— PbOXIMATE CAUSE— QUESTION FOB JURY. 

One Z. occupied a house fronting on a turnpike. Between Z.'s front gâte 
and the macadamized part of the road was a strip of unpaved, spongy 
ground, about 10 feet wide, lower than the macadamized road or than 
Z.'s land, which served as a drain for water falling on the road. Directly 
in front of Z.'s gâte was a small wooden platform, and between this and 
the road were stepping-stones, used to pass from the road to the gâte. 
The platform and stones were only a few inches above the low ground on 
which they were laid. The défendant telegraph coinpany, in préparation 
for erectlng a line along the turnpike, caused pôles to be dropped, at In- 
v.73F.no.4— 39 
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terrais, In the low gronnd beslde the road. One of Buch pôles was dropped 
In front of Z.'s gâte, with Its butt end, measurlng 11 inches In dlameter, 
resting on the stepping-stone nearest the platform, in such a position that 
In order to reach the gâte, It was necessary to malîe a step from the sec- 
ond stone to the platform of about 30 to 36 Inches, and hlgb enough to step 
over the pôle. The pôle remalned In thls place for some months. On a 
ralny day, when the low gronnd was soft and muddy, and the stones and 
platform wet and slippery, Z.'s daughter, a girl of about 13, m retuming 
from school, slipped whlle attemptlng to step from the stone, over the pôle, 
to the platform, and fell, and was Injured. In an action by Z.'s daughter, 
by her next friend, agalnst the telegraph Company, field, that It was a 
question for the jury whether the présence of the pôle proximately con- 
tributed to cause the accident, and that the défendant was not entltled to 
a peremptory Instruction in Its favor. 

Error to tlie Circuit Court of the United States for tlie Middle Dis- 
trict of Tennessee. 

Vertees & Vertees, for plaintiff in error. 

John Ruhm & Son, James Trimble, and E. L. Gregory, for défend- 
ant in error. 

Before LURTON, Circuit Judge, SEVERENS, District Judge, and 
HAMMOND, J. 

LURTON, Circuit Judge. This is an action by Emma Zopfi, a 
minor, suing by next friend, against the Postal Telegraph Cable 
Company, for personal injuries sustained through the alleged nég- 
ligence of the Company. She obtained a yerdict and judgment there- 
on for |4,000, and this writ of error is prosecuted by the telegraph 
Company fo;r the purpose of reviewing that judgment. 

The fourth, fifth, and sixth assignments of error relate to the re- 
fusai of the circuit court to grant a new trial, and need not be fur- 
ther considered. The granting or refusai of a new trial is not sub- 
ject to exception, and cannot be assigned as error. Schuchardt v. 
Allens, 1 Wall. 370; Cattle Co. v. Mann, 130 U. S. 69, 9 Sup. Ct. 458; 
Van Stone v. Manufacturing Co., 142 "U. S. 128, 12 Sup. Ct. 181; 
Moare v. U. 8., 150 U. S. 57, 14 Sup. Ct. 26. 

The third error assigned is that "there was no évidence to sustain 
the verdict, and therefore the verdict should be set aside." The 
question sought to be presented by this assignment need not be 
considered in the form thus presented, for the reason that, at the 
close of ail the évidence, the plaintiff in error moved the court to 
instruct the jury to return a verdict fof the défendant. This motion 
was overruled, and is made the subject of the flrst and second as- 
signments of error. It is évident that, if either of the assignments 
based upon the refusai of the court to instruct for the défendant be- 
low is well taken, it will be unnecessary to détermine how far plain- 
tiff in error could be relieved from a judgment based on a verdict 
unsupported by any évidence whatever, where no moition had been 
made at the conclusion of the évidence for a peremptory instruction. 
We shall therefore consider the single question as to whether or not 
the court erred in submitting the case to the jury, and refusing an 
Instruction to flnd for the plaintiff in error. 

Caspar Zopfl, the father of Emma Zopfl, the défendant in error, 
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and with whom she lived, resided, at the time of the injury to his 
daughter, about three miles from Nashville, Tenn., on the metaled 
turnpike road extending from Nashville to Gallatin, in tlie same 
State. His place fronted on the pike, and was inclosed by a fence 
along the margin of the turnpike right of way. Between the gâte 
opening into the yard or lawn of Mr. Zopfi and the metaled part of 
the turnpike is a strip about ten feet wide, of unpaved, low, spongy 
ground, lower than the macadamized road, and lower than the in- 
closed grounds of Zopfl. This border strip opérâtes as a drain for 
water falling on the pike. In wet weather it is soft and muddy, and 
water stands in shallow pools. In front of his front gâte was a plat- 
form about four feet square, made of plank lying on cross boards an 
inch thick. Between this platform and the metaled part of the pike, 
at intervals of eighteen inches, flat rocks were laid down fof use 
as stepping-stones in crossing from the platform to the pike. The 
plaintiff in error, intending to construct a line of telegraph wire 
along this turnpike, had scattered, at intervais between Zopfl's fence 
and the metaled part of the public road, telegraph pôles, intending at 
a convenient time to erect them. One of thèse pôles was thrown 
just in front of the platform at Mr. Zopiî's gâte, the heavy butt end 
immediately in front of the platform. There was évidence that this 
pôle had been in the position described for some months, and was 
to some extent an obstruction to the easy and safe use of the pass- 
way between the traveled pike and Zopfi's premises. There was 
évidence that this butt end covered one of the flat stepping-stones 
next the platform, so that the distance between the last exposed 
stone and the platform was from 30 to 36 inches. There was some 
conflict of évidence as to the height of the platfofm above the sur- 
rounding ground, the thickness of the obstructing part of the tele- 
graph pôle, and the height of the flat stepping-stone from which one 
would hâve to step in order to step over the intervening pôle to the 
platform beyond. But, taking the most favorable view of the évi- 
dence for the défendant in error, as we must do when we come to 
détermine the question as to whether there was any évidence upon 
which a jury might reasonably flnd a verdict for the défendant in 
error, we may say that there was évidence that both the platform 
and stepping-stones were not more than from 2 to 4 inches above the 
low ground on which they were laid. The pôle at its butt was, by 
actual measurement, from 11 to 12 inches in diameter. If, there- 
fore, it lay on top of one of the flat stepping-stones, and thèse stones 
were about on a level with the platform, the whole diameter of the 
pôle must hâve been above the level of the platform. There was 
évidence tq this effect ; and we must try this question upon that évi- 
dence most favorable for the défendant in error. Upon the day of 
Miss Zopfl's injury, she was returning from school to her home. 
The day was wet, and a light rain was falling. Water had settled 
between the pike and the platform, in part due to the pôle having 
cbecked the natural drainage. To get into her gâte, it was necessary 
to either go through the mud and water, or use the stepping-stones 
and the platform at the gâte. She took the latter and usual course. 
In stepping from the last exposed stepping-stone over the pôle to the 
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platform, her foot slipped, and she fèll backward on the pôle, and 
sustained very serions and permanent injuries. Slie says she did 
not step on the pôle, which was a peeled chestnut, and wet. Neither 
did her foot touch tlie pôle as slie stepped over it and onto tlie plat- 
form. But, as she touched the platform, her foot slipped, she lost 
her balance, and fell. 

At the conclusion of ail the évidence, the court refused a request 
to instruct for the plaintiff in error. After telling the jury that, 
if the présence of the pôle in no way caused or contributed to cause 
the plaintiiî's fall, their verdict should be for the company, although 
they might think that her injury from the fall was aggravated by 
falling on the pôle, the court instructed the jury as follows: 

"If the Bole caused the fall, or concurred as an àperatlve or produclug cause 
with something else, and proximately produced this injury, the défendant 
would be liable. You will look to ail the testimony, and to the entlre situa- 
tion there, the condition of the weather, and everytliing else making the com- 
plète transaction, and détermine what did cause her fall." "If you are satis- 
fled by a reasonable prépondérance of the évidence that the pôle did cause her 
fall, or that it concurred with anything else to produce it, the défendant would 
l>e lial)le." ' 

This charge was in accordance with tlie opinion of this court upon 
a former appeal in this cause, where a new trial was awarded, be- 
cause we were of opinion that the court liad erred in instructing the 
jury ta find for the présent plaintiff in error. Zopfl v. Telegraph 
Co., 22 V. S. App. 136-143, 9 C. C. A. 308, and 60 Fed. 987. 

It is nôw argued that, upon the facts in évidence, the only legiti- 
mate inference to be drawn is that the défendant in error fell 
alone because she slipped upon the wet platform; that "the wet, 
slippery platform was the sole cause of her fall; and for that the 
plaintiff in error is in no wise responsible." It is insisted that this 
was 80 plainly and conclusively the only legitimate inference to be 
drawn from the most favorable view of the évidence which can be 
taken for the défendant in error that the court should hâve in- 
structed the jury to find for the plaintiff in error. In support of 
this position, it has been argued that a conclusion that the pôle either 
caused, or, in co-operation with the wet platform, contributed to 
cause, her fall, can be reached only by "piling one inference upon 
another," and that a presumption must be based upon a fact, and 
not upon an inference or upon another presumption. For this, coun- 
sel cite Lawson, Près. Ev. p. 355; Mannirpf y. Insurance Co., 100 
U. S. 698; Douglass v. Hfichell's Ex'r, 35 Pa. St. 440; Pennington's 
Ex'rv. Yell, 11 Arlc. 212; Lay v. Huddleston, 1 Heisk. 172. 

Counsel suggest in support of this argument that the steps to be 
taken in reaching a conclusion that the pôle contributed to Miss 
Zopfi'g fall are thèse: 

"(1) Emma Zopfi fell because she slipped. (2) She slipped because she must 
hâve taken an awkward, dangerous step. (3) The step must hâve been awk- 
ward and dangerous, because it had to be se very high and long. (4.) It must 
hâve been so high and long because of the présence of the pale. (5) She 
would not bave been obllged to take such a step if this pôle had not been 
where it was. In no other way [counsel continue] can liabilit.v be fixed upon 
this Company upon the facts pi-oyen, otherwise than by piliug infereuces upon 
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Jnferences, by giving remote inferences the prob^tlye weigbt o£ iuîmediate 
Inferences. ïhis cannot be done, because such inferences are not évidence, 
under tlie éstablisbed rule of law." 

We cannot concur in this reasoning. Some of the steps suggested 
are but duplications; others are not presumptions or inferences from 
inferences, but inferences from facts; and others involve statements 
of fact, and are not inferences from facts at ail. In a chain of rea- 
soning, we may hâve many inferences which unitedly lèad to one 
end or conclusion. Yet it does not follow that any one presumption 
Of inference was based upon another presumption or inference. 
Neither does it follow that, because a conclusion is reached as a 
resuit of many facts and many independent inferences from proven 
facts, therefore one inference bas been obnoxiously piled upon an- 
other. This case presented for the considération of the court and 
jury a group of facts and circumstances. That Emma Zopfi had not 
slipped or tripped on the obnoxious pôle was one of the conceded 
facts of the case. We are asked to inf er from this fa et that the prés- 
ence of the obstructive pôle in the passway in no way contributed 
to cause her fall, and to ascribe lier misfortune sojely to the wet 
platform. This is to ignore the opposing tlieory, based upon the 
entire situation, which is that the step she was required to take was 
unusually long and high for a 18 year old girl, and may bave re- 
sulted in a loss of balance as her foot touched the platform, and her 
conséquent slip and fall. That a step fuUy 33 inclies long, and high 
enough to step over the pôle which lay between the stone and the 
platform, was an unusual and dangerous step for such a girl, is 
something more than either a presumption or an inference. That 
it was both unusual and awkward is a fact of which either court or 
jury may take notice, as within the common knowledge of mankind. 
That the platform was wet, and therefore slippery, is another és- 
tablisbed fact; and that her foot was on the platform when she 
slipped and fell is another. That the wetness of the platform was 
the sole cause of her fall is the inference plaintiff in error draws, 
and would bave the court so conclnsively infer as to leave nothing 
for the jury to décide. That the wetness of the platform contributed 
to her loss of balance, her slip and fall, is probable. That it was the 
sole, efiQcient cause of her slipping is clearly not the only inference 
which reasonable men might draw from a considération of ail the 
facts of the case. ïo analyze into its possible éléments a conclu- 
sion that her long and high step over the intruding pôle contributed 
to her slipping and fall as she landed on the platfo;;m may be a com- 
plieated process, and many men might not satisfactorily state the 
steps to such conclusion, and might, in the estimation of an acute 
dialectician, be found guilty of obnoxiously drawing one inference 
from another. Still, the fact remains that the facts and circum- 
stances were such that either of two inferences might be raade, — 
one that the wet platform was the sole cause of her fall; the other, 
that the polé proximately and efflciently contributed, in co-operation 
with the wet platform, to her fall. If the jury should be of opinion 
from ail the facts that but for the pôle she would probably not hâve 
fallen, then, thougli the pôle was net the causa causans, it would be 
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a canse wîthout wliîch the fall would probably not hâve occurred. 
Upon such a flnding, the liability of the plaintifE in error would be 
clear. McDonald v. Eailway Ce. (decided by this court April 14, 
18%) 74 Ted. 104. 

The facts now before us are not în essentiala différent from those 
presented on the former appeal. 9 C. C. A. 308, 60 Fed. 987. The 
case is clearly jïoverned by the opinion then announced, and the 
judgment is therefore afflrmed. 



CaiBSTNUT STREET NAT. BANK et al. v. CROMPTON LOOM WORKS. 

(Circuit Court of Appeals, Thlrd Circuit Aprll 15, 1S96.) 

No. 5. 

liAKDtORD AND TeNATIT— DiSTHATNT FROM BaILEB — WaIVER OF APPRATSKMENT. 

A ballee of property, distralned for rent under the Peansylvania 
laws, has no ImpUed authority to waive, in behalf of the owner, the 
appralsenient, whlch is an absolute prerequisite to a valid sale of the 
dlstrained property. Purd. Dlg. 1181. And It Is immaterlal whether 
the landlord knows that the goods do not belong to the tenant, for 
It is his duty to ascertain the facts before accepting from the tenant a 
•vvalver of statutory requirements. Briggs v. Large, 30 Pa. St 287, fol- 
lowed. 

In Error to the Circuit Court of the Tlnited States for the Eastern 
District of Pennsylvania. 

This was an action at law, by the Crompton Loom Worlis against 
the Chestnut Street National Banli and others, to recover the value 
of certain quilt looms and lixtures, purchased for défendant at a 
sale of property distrained for rent. The circuit court gave judg- 
ment, on a verdict, for plaintifE, in the sum of $3,700, and défend- 
ants brought error. 

Wm. S. Stenger and R. 0. Moon, for plaintiffs in error. 
A. S. Ashbridge, Jr., and E. C. Dale, for défendant in error. 

Before ACHESON, Circuit Judge, and WALES and GREEN, 
District Judges. 

ACHESON, Circuit Judge. The looms hère In controversy were 
distrained and sold, by virtue of a landlord's warrant, for arrears 
of rent owing to the landlord by Albert Mitchell, the lessee of the 
demised premises. At the time of the distress, thèse looms were 
the property of the plaintiff in this action, and were in the posses- 
sion of Mitchell as bailee for hire. 

By the settled law of Pennsylvania, the contract under which 
Mitchell held the looms was, even as against his creditors, a bail- 
ment, and not a conditional sale. Ditman v. Cottrell, 125 Pa. St. 
606, 17 Atl. 504. This is not seriously questioned by the leamed 
counsel for the plaintiffs in error. The only question presented for 
Dur considération is whether the waiver of appraisement by Mitchell 
bound the plaintifE. The court below, following Briggs v. Large, 30 
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Pa. St. 287, held that it did not, and, therefore, that the plaintifif'S 
title was not divested by the sale under the distraint for rent. 

The act of assembly of the commonwealth of Pennsylvania of 
March 21, 1772 (Purd. Dig. 1161), which gives the landlord the right 
to sell goods seized under a distress for rent, impeuatively requires 
an appraisenient of the goods before the sale thereof, and without 
such appraisenient, unless the same is duly waived, the sale is null 
and void. Kerr v. Sharp, 14 Serg. & K. 399 ; Briggs v. Large, supra ; 
Brisben v. Wilson, 60 Pa. St. 452; Davis v. Davis, 128 Pa. St. 100, 
109, 18 Atl. 514. Hère the owner of the goods did not dispense 
vi'ith an appraisenient. The waiver relied on was by Mitchell, the 
tenant of the demised premises. It is not pretended that Mitchell 
had express authority from the owner of the goods to waive com- 
pliance with the requirement of the law. Had he any implied au- 
thority to do so? This question must be answered negatively, up- 
on the authority of Briggs v. Large, supra. In that case it was 
ruled by the suprême court of Pennsylvania that, where goods 
stored with a warehouseman were distrained for rent due by him, 
he had no authority to waive an appraisenient. There the court 
said: 

"He had no other control over or agency in the property than that whicli 
arose out of his relation to It, as ballee, to keep safely, for hire, and to receive 
and to transmit notice of the distress, as we hâve already seen, as tenant, 
rhis was the utmost extent of his agency." 

It is, indeed, urged, as distinguishing the two cases, that hère the 
plaintiiï's goods were distrainable, whereas, in Briggs v. Large, the 
goods being stored, in the course of trade, with a warehouseman, 
were exempt from distress. But to the latter circumstance no con- 
trolling importance was given by the court in deciding Briggs v. 
Large, The court cited, and recognized as there binding, its pre- 
vious décision, in Caldcleugh v. Hollingsworth, 8 Watts & S. 302, 
that, under the statute, the tenant is the agent of the owner of the 
distrained goods to receive and transmit notice of the distress, and 
that, if such notice is given to the tenant, the owner must contest 
the legality of the distress before the property is sold; otherwise, 
he loses his title, if the other réquisitions of the statute are com- 
plied with. Now, in Briggs v. Large, the jury found that the tenant 
had received notice of the distress, so that, in the suprême court, 
the case tumed upon the question of the authority of the tenant to 
waive appraisement. The court squarely ruled that the tenant's 
agency was conflned to receiving notice of the distress, and that his 
waiver of an appraisement was a nullity, as against the owner of 
the goods. Clearly, that détermination is applicable to the présent 
case. 

There is no force in the suggestion that, in Briggs v. Large, the 
landlord knew that the goods did not belong to the tenant, while 
In this case the landlord had no such knowledge. Doubtless, in- 
quiry heré would bave brought knowledge. If a landlord who dis- 
trains upon goods found upon the demised premises, instead of fol- 
lowing the requirement of the statute, sees fit to accept from his 
tenant a waiver of appraisement, he acts at his own risk. He can- 
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not, by the waiver of the tenant, acquire tlie right to sell the goods 
of another; and a sale under such circumstances does not pass the 
ôwner's title. 

The ruling of the suprême court of Pennsylvania in Briggs v. 
Large, we thinB, is controlling, and is décisive against the plaintiffs 
in errer. The judgmeut of the circuit court, therefore, is affirmed. 



TJNITED STATES v. BOSBYSHELL. 

(District Court, E. D. Pennsylvania. Marcli 25, 1896.) 

1. Opficial Bonds— Supehintekdent of Mint. 

Tlie bond of a superintendent of a mint was conditioned that lie ghould 
faithfully discharge "the dutiea of sald office accordlng to the laws of ths; 
United States." Rev. St. § 3506, requires the superintendent to receivo 
and "safely keep" ail moneys and bullion, etc., until legaliy withdrawn. 
Helâ, that the obligation of safe-keeping impiled a further obligation to 
deliver to his suecessor, and that the obiigors were consequently llable 
for a shortage found to exist in the amount of bullion and coin receipted 
for by hlm on assuming cliarge of the mint, upon opeuing vaults from 
which no money or bullion had been taken for the use of the mint during 
his lucumben*y. 

3. Bamb — Admissibility of Evidence — Certificates of Accoonts from 
Treasubt Department. 

An action on the officiai bond of the superintendent of a mint, which 
proceeds on his alleged failure to safely keep money and bullion intrusted 
to his care, Is not a suit founded on the "delinquency of a revenue offlcer, 
or other person accountable for public money," within the meaning of 
lier. St. § 886, providing for the use of certifled transcripts from the treas- 
ury department as évidence in such suits; and such a transcript is tiiere- 
fore inadmissible. 

This was an action brought by the United States upon the oiBcial 
bond of Oliver C. Bosbyshell, as superintendent of the mint at 
Philadelphia, from December 19, 1889, to March 31, 1894. At the 
trial there was a verdict for the United States, and the défendant 
has now moved for a new trial. 

The condition of the bond sued on was in the f oUowing language : 

"Now, the condition of the foregoing obligation is such, that whereas the 
président of the United States hath, pursuant to law, appointed the said Oliver 
G. Bosbyshell superintendent of the mint of the United States at Philadelphia, 
Penna., and in due form of law caused to be issued to him as such a commis- 
sion bearing date the 19th day of December, Anno Domini one thousand eight 
hundred and eighty-nlne: Now, therefore, if the said Oliver C. Bosbyshell 
shall faithfully and diligently perform, exécute and discharge, ail and singular, 
the duties of said oflice accordlng to the laws of the United States, then this 
obligation to be void and of no elïect; other wise to be and remain in full 
force and virtue." 

Among the duties of superintendents of mints are the following: 

"The superintendent of such mint shall receive and safely keep, until legaliy 
withdrawn, ail moneys or bullion which shall be for the use or expenses of 
the mint. He shall receive ail bullion broUght to the mint for assay or coin- 
age; shall be the keeper of ail bulliori or coin in the mlnt,excépt wliile the same 
is legaliy in the hands of other oflicers," etc. Rev. St. § 3506. 

Upon assuming the position of superintendent of the mint the 
défendant relieved the Hon. Daniel M. Fox, and in receipting to 
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Mr. Fox for the coin and bullion in his possession défendant gave 
liim a receipt for gold bullion to the amount of |1 6,200,000, and for 
silver to the amount of 33,000,000 of dollars in bags. The gold bul- 
lion in bars was at the time locked and sealed in a compartment 
within the working vault used by the deposit weight clerk. The 
silver was stored in a locked and sealed vault in the post-office build- 
ing. The receipt was given without counting or weighing, being 
based upon the certiflcates attached to the compartment and vault. 
It appeared that the gold bullion had been placed in the vault in 
1887, and had not been counted or weighed since that time, the 
yeariy examination being conflned to an inspection of the seals of 
the compartment, which were found intact. The same course was 
pursued at the annual settlements in June, 1890, 1891, 1892, and 
1893. In September, 1893, there being a demand for gold bars, the 
vault was opened and a count was had, which disclosed a shortage 
of $100,000. The défendant was relieved from the possession and 
control of the mint, and thereafter the amount of silver was ascer- 
tained by weighing, défendant not being présent, though represented 
by another. The weighing disclosed a shortage of |768. 

At the trial there was admitteJ in évidence, over defendant's ob- 
jection, a certifled transcript from the treasury department, con- 
taining copies of statements and certiflcates of settlement of de- 
fendant's accounts. 

In respect to the gold bullion, one of the défenses at the trial was 
that the amount receipted for was not in fact in the vault at the 
time défendant assumed control of the mint. In regard to the al- 
leged shortage of silver it was claimed that the apparent différence 
was merely the resuit of inaccuracy in the weighing, and of détério- 
ration in the bags. The gênerai nature and efïect of the évidence 
bearing on thèse points will appear from the following extract from 
the court's instructions to the jury: 

"This suit is hrouglit upou tlie bond of Mr. Bosbyshell and his siireties, given 
to the United States when lie entered upon his duties as superintendent of the 
mint at Philadelphia. The t)reacli alleged is a faiiure to accouiit to tlie gov- 
ernment for the full amount of gold bullion reeeivod by Jlr. Bosbyshell as 
such superintendent. The amount so received is stated in his receipt to be 
S16,200,000. The amount turned over to the government upon his retiring 
from office was $16,100,000, showing a deficieney of ÇlOOjOOO, ail of which has 
been made up to the government but .i;i2,S10.82, which the government claims 
to recover, with interest. This deficieney is shown as well by the testimony 
of Mr. Bosbyshell himself as by the certificate of settlement of his account 
by the treasury department of the government, and by other évidence in the 
case. It Is not necessaiy to consider whether he might be relieved from the 
charge by proving that he did not receive the amouut acknowledged by his 
written receipt, inasmuch as there is no évidence to show that ho did not re- 
çoive this amount. The bullion was kept in an inclosure, as described. but it 
does not appear that a part of it could not hâve been abstraeted while thus 
inclosed, and in his charge; and there is nothing to prove that it was not so 
.-ibsti'acted. On the contrary, it is clear that it could hâve in part been re- 
moved, and there is évidence before you to justify a belief that it was removed. 
The testimony respecting the inclosure of the bullion, and its condition when 
the cage or inclosure was opened, is therefore entirely insufficient to justify a 
conclusion of Mr. Bosbyshell received less than his receipt spécifies and bis 
repeated reports to the government state. It was his right and his duty to 
himseJf, if not to the government, to ascertain the amount before receipting for 
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it, and to know that his subséquent reports o£ the amount were correct. If 
he chose to accept the statements of otbers and assume responsibility for the 
quantlty stated, he must bear the conséquences. If the amount which was 
turned over to him was less than the amount he should hâve received from 
his predecessor, the government could hâve held his predecessor and his sure- 
tles responslble for the difCerence. If it was less than the amount that should 
hâve been turned over, the written statements In his receipt and subséquent 
reports tended to mislead the government, if the statements were incorrect, 
and to deprive it of its remedy against others. But it is sufficient for the 
purposes of this case that there is no évidence to justify a conclusion that tne 
amount turned over to him was less than the amount stated in his receipt. 
ïo the extent of the detieiency claimed on accouut of the gold buUion the 
government is therefore entitl*d to recover. As respects the deflciency claimed 
by the plaintiff on account of the silver dollars received, the évidence pré- 
sents a différent case. It is not suggested that Mr. Bosbyshell did not re- 
çoive the amount he acknowledged by his receipt, but it is alleged that the 
évidence does not show that there was such a deflciency in the amount turned 
over when he went ont of office, as the government claims. The amount so 
turned over was talien out of his possession before being counted, or an ascer- 
tainment of quantity by weighing was made. How the ascertalnment was 
made has been described. it was hurried, and somewhat eareless, in the 
judgment of the court; and, although Mr. Bosbyshell had a représentative 
présent, neither he nor his représentative had any control over the method 
pursued. A subséquent ascertainment discovered a différence in the amount 
to the extent of $85. ifou must judge from the évidence whether it is rea- 
sonable to believe that a greater crédit than the if85 should be allowed. In 
View of the circumstances that this property— the silver dollars— for which 
Mr. Bosbyshell and his sureties were responslble to the government was taken 
out of his charge before the amount was ascertained, the burden is upon the 
government to make it plain to you that there was a deflciency. They chose 
to take it away from him, and make the count in his absence, and the duty 
is upon the government to make it plain to you that there was a deflciency; 
that he did not turn over the whole amount which he was obliged to turn 
over. According to the count or ascertainment made in the manner described, 
there appears to hâve been a deflciency of between |600 and $700. Now, it 
is for you to judge how much or how little of an error in each weighing or 
counting of thèse bags would hâve been necessary to resuit in such a dis- 
crepancy." 

On the présent motion, the foUowing points were urged in argu- 
ment: 

(1) Under the terms of the bond, défendant was not liable for the 
shortage. He was liable only for ordinary care as bailee, and not 
as an insurer. 

(2) The certifled transcript of settlement from the treasury de- 
partment was not évidence. A settlement of a money account makes 
section 886 of the Revised Statutes applicable. 

Ellery P. Ingham and Harvey K. Newitt, for the United States. 
F. Carroll Brewster, F. Merlan Allen, and R. C. Dale, for défend- 
ant. 

BUTLER, District Judge. The point urged that nnder the terms 
of the bond the obligors were responsible only for the superintend- 
ent's care and fldelity, and that the doctrine enforced in Boyden v. 
U. S., 13 Wal). 17; U. S. v. Prescott, 3 How. 578; U. S. v. Morgan, 
11 How. 154 and other like cases, is inapplicable, was not made on 
the trial, though the requests for instruction to the jury embraee it. 

Unless it is clear that the point is well taken, the verdict should 
not be interfered with on this account, but the question be allowed 
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to go to the court of appeals. I cannot see any good reason for the 
distinction sought to be drawn between this case and those cited 
above. The bond binds the obligors for the "safe-keeping" of the 
property, and its delivery when required. The obligation to deliver 
ia a plain and necessary implication from the language used. This 
obligation would not be plainer or more imperative if expressed in 
words. The offlcer is to "safely keep" the property for the gov- 
ernment during his incumbency of the office, and to deliver it up at 
the expiration of that time. But if the obligation of the bond was 
conflned to the "safe-keeping" of the property only, it would be as 
clearly broken as if the obligation were held to include a delivery 
to the government when the superintendent retires. The pith of 
the décisions cited is that obligors in officiai bonds will be held strict- 
ly to their undertakings — substantially as insurers. 

In Boyden v. U. S. the terms of the bond are substantially inden- 
tical with those of the bond before us. 

U. S. v. Thomas, 15 Wall. 337, presented a différent case. The 
ofHcer was forcibly deprived of the property involved by a public 
enemy; and the court held that where the performance is rendered 
impossible by the act of God, or public enemies, he and his bondsmen 
are not responsible. 

The only other reason urged in support of the rnle which need be 
noticed, relates to the admission of the certificate from the treasury 
department. This I think is sound. The limitations of section 886, 
Eev. St., were overlooked. The section, so far as respects the cer- 
tification of accounts, is conflned to suits founded on the "delin- 
quency of a revenue oflflcer, or other person accountable for public 
money." This suit is not so founded. It rests on an alleged failure 
of the superintendent of the mint to keep safely certain property 
intrusted to his care. The language does not embrace the suit; 
and it cannot be extended so as to cover it, by construction. The 
learned district attorney concèdes that the certificate is not ad- 
missible if the suit is not founded on a delinquency respecting "pub- 
lic money," but contends that it is so founded. We cannot sustain 
the contention. The claim, as before stated, is for loss resulting 
from failure to keep the property intrusted to the care of the super- 
intendent. 

The rule for a new trial is made absolute 
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(Circuit Court of Appeals, Sixth Circuit. Aprll 14, 1890.) 

No. 318. 

CONTKACTS— ASSENT— NegOTIATIONS. 

The S. Co. was a créditer of the flrm of B. & D., and had commenced an 
action against the members of the existing flrm, together wlth one R., 
who had reoently retired from it, and who alone had been served In the 
action. Pending this action, negotiations were begun between the S. Co. 
and B. & D. for a settlement of the S. Co.'b claims, In the course of which 
an arrangement was made by which it was ihought that, if B. & D. could 
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get certain notes of their own, held by R., tliey could raise moiaey to ef- 
fect a settlement. Thèreupon S., the président of theS. Co., telegraphed 
from New York to R., In Mlchigan: "Will you turn over to us tlie notes 
amountlng to $4,000 you hold of B. «& D? If so, will release the parties to 
the suit against p. & D., and they will get you released from ail other in- 
debtedness of tlie flrm;" to wWch R. repUed: "Certainly. * * * Will 
get them, and turn them ôver to you on condition of your telegram." 
The settlement was never in fact made. Ueld, that sueh telegrams were 
merely intended by the parties as negotiations for an agreement, and did 
not constitute a completed contract by S. or the S. Co. and R!, by whicli 
tlie latter was released from his obligations, as a member of the flrm of 
B. & D., to the S. Co. 

Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

ïhe Strobridge Lithographing Company is a corporation of Oliio, with its 
place of business in Cincinnati, and is engaged in printing lltbograph adver- 
tisements for theatrieal companies. Prior to July 1, 1884, Joseph Brooks and 
.Tames Dickson, of New York, constituted a partnership known as Brooks & 
Dickson, whose business it was to organize and manage various traveling 
theatrieal companies. James A. Randall is a lawyer, living in Détroit, Mlch., 
who, upon July 1, 1884, became assoeiated as a partner in the flrm of Brooks 
& Dickson. Prior to Randall's enterlng the flrm, Brooks & Dickson had in- 
curred an Indebtedness to the Strobridge Compary ji about $9,000 for printed 
stock, for which thoy had giveu notes, 14 in mimber, maturing at différent 
dates. The new articles of co-partnership between Brooks, Dickson, and 
Randall provided that Randall should not assume jr in any wise beeome re- 
sponsible for any debts or obligations of the la te flrm of Brooks & Dickson, 
except such obligations as arose from contracts made tor the business of the 
season of 1884-85, which had not then in auywisa been iierformed, Randall 
withdrew froin the new flrm in December, 1884, and '.arly in 188.j Brooks & 
Dickson becàme Insolvent. An action was begun by the Strobridge Litho- 
graphing Company in the Wayne circuit court ax Détroit, Mich., against Ran- 
dall, Brooks, and Dickson, Randall being the ouly one served, to recover a 
judgment upon the indebtedness of both the old and the new flrms, the con- 
tention being that by negotiations and extensions of time on the old indebt- 
edness subséquent to the formation of the new flrm it had beeome liable 
therefor. The case was heard at length before a jury, and resulted in a ver- 
dict against Randall in favor of the company for about $1,800. An appeal 
was taken by both parties to the suprême court of Michigan, and upon a 
liearing by that court the judgment of the court below was reversed. The 
suprême court held that the court below shoukl liave directed a verdict for 
the défendant on the ground that by a biuding contract Itandall had been 
released by the Strobridge Lithographing Company from ail the indebted- 
ness it was then seeking to enforce. The cause was remanded accordingly 
to the Wayne circuit court, with directions to order a new trial. When the 
case reached the circuit court, the lithographing company dismissed it 
without préjudice, and began an action in tlie court below. The same dé- 
fense of release was pleaded in this action, and it was upon this ground that 
the learned judge of the court below directed a verdict for the défendant. 
The record discloses the foUowing in respect to the alkged release: 

After Brooks & Dickson failed, in 1885, and the suit was brought in the 
Wayne circuit court, as above stated, against Randall, negotiations were be- 
gun between the lithographing company and Brooks & Dickson in New York 
for a settlement of the indebtedness. The matter was considered by the 
board of dlrectors of the lithographing company, and at a meeting held July 
24, 1885, they directed their président to send the foUowing telegram to 
Brooks & Dickson: 

"At a meeting of our board, just adjourned, I am instructed to notify you as 
our ultimatum that we will release you on payment of four thousand dollars 
cash; we retaining the stock on hand." 

This telegram was sent. A few days thereafter, Hines Strobridge, the 
président of the company, stopped in New York on his way from Cincinnati 
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to Watch Hill, E. L, and had a conférence wlth Brooks & Dickson. They told 
hlm that Randall had notes against them for $4,000; that if the Uthographlng 
Company could obtaln thèse notes from Kandall, a friend of theirs, named 
Connor, would discount the notes, and thus furnish $4,000 with which they 
could pay the lithographing company the amount agreed upon as a composi- 
tion of the whole indebtedness, and that, with thls indebtedness provided for, 
they could settle with ail their other credltors. Thereupon Strobrldge sent 
Randall the following telegram: 

"James A. Randall, Attorney at Law: WlU you turn over to us the notes 
amounting to four thousand dollars you hold of Brooks & Dickson? If so, 
will release the parties to suit against Brooks & Dickson, and they will get 
you released from ail other Indebtedness of the flrm. Answer quick. 

"Hlnes Strobrldge." 

Randall answered: 

"To Hlnes Strobrldge, Strobrldge Lithographing Oo., New York Oity: Oer- 
talnly. Notes hâve been assigned to Atklnson, but will get them, and turn 
them over to you on condition of your telegram. James A. Randall." 

On August 6th, Strobrldge, at Watch Hill, advised the board of directors 
of the lithographing company at Cincinnati that the proposition of Brooks & 
Dickson to pay or secure the payment ot $4,000 could not be carrled out by 
them, and referred the matter to the board of directors. On August lOth the 
board decided that the proposition to settle for $4,000 must be carried out, 
either In money or in secured notes. Randall testifled that after he sent the 
telegram he Immediately wrote to Strobrldge to say that he had procured the 
Brooks & Dickson notes from Atklnson, and held them subject to his order, 
and that Strobrldge replled to that letter. Strobrldge dénies having recelved 
such a letter, and says that Randall never oft'ered to turn the notes over to 
hlm at ail, but that the whole matter was broken off; that he met Randall 
In 1886, and that nothlng was sald about the notes, and that he had no idea 
that Randall clalmed a rlght to tender them in settlement untll March, 1887, 
when he dellvered them to the clerk of the state court 

The évidence hefore the suprême court of Michigan was slightly difCerent 
from that presented In thls cause. Their opinion is reported under the name 
«f Lithographing Oo. against RandaU, 78 Mich. 195, 44 N. W. 134. 

Eamsey, Maxwell & Ramsey and Griffin & Warner, for plaintiff in 
errer. 

Alfred Russell, for défendant in errer. 

Bef ore TAPT and LUETON, Circuit Judges, and HAMMOOTD, J. 

TAFT, Circuit Judge (after stating the facts as above). The flrst 
question that meets us in this ca&e is whether the two telegrams 
between Strobrldge and Eandall made a contract of release. If 
they did not, then the judgment of the court below must be re- 
versed, without regard to the other questions made hère, of accord 
and satisfaction, and of Strobridge's authority to bind his company 
by the alleged contract of release. Mr. Justice Foster, of the su- 
prême judicial court of Massachusetts, speaking for that court in 
Lyman v. Robinson, 14= Allen, 242, 254, said: 

"A valld contract may doubtless be made by correspondence, but care 
«hould always be taken not to construe as an agreement letters whlch the par- 
ties intended only as a prellminary negotiation." 

In Eidgway t. Wharton, 6 H. L. Cas. 238, Lord Wensleydale said: 
"An agreement to be flnally settled must comprise ail the terms which the 
parties Intend to introduce Into the agreement. An agreement to enter into an 
agreement upon terms to be afteiwards settled between the parties Is a con- 
tradiction In terms." 
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In Rossiter v. Miller, 5 Ch. Div. 648, 659, Lord Justice James said: 

"On a question of construction dlfEerent minds may dltter, but, for my own 

part, I hâve often felt that in cases of this nature parties hâve found them- 

selves entrapped into contracta vchich they wrote vylthout the sUghtest idea 

that they were contracting." 

— And the same learned judge used similar language in Smith v. 
Webster, 3 Ch. Div. 56. 

Whether correspondence with the purpose of entering into a con- 
tract is merely preliminary negotiation or the contract itself must 
be determined by the language used and the circumstances known 
to both parties under which the communications in writing were 
had. If it is plain from the language used that some term which 
either party desires to be in the contract is not included or de- 
flnitively expressed in the correspondence relied upon, no contract 
is made. If it is plain from the language that either party wishes 
or contemplâtes that another person, not a party to the correspond- 
ence, shall be a party to the contract, a correspondence as to the 
terms of such a tripartite agreement between two cannot be a com- 
pleted contract between the two. It is as essential that ail the 
parties intended shall be bound as it is that ail the terms intended 
should be deflnitively agreed upon. 

We may infer from the évidence in tliis case that Eandall knew, 
when Strobridge's telegram was read by him, that Brooks & Dickson 
and the Strobridge Company were negotiating for a settlement of the 
indebtedness of the insolvent flrm to the Strobridge Company, and 
that it would help matters if the Strobridge Company couid become 
the owners of the notes held by Randall. The first sentence was a 
question. The next two sentences were the basis upon which it was 
desired that the question should be answered. If the telegram had 
read, "Will you tum over to us the notes amounting to four thou- 
sand dollars you hold of Brooks & Dickson? If so, will release you 
from the Détroit suit," and if it had been answered by an affirmative 
acceptance, undoubtedly this would hâve made a complète and bind- 
ing contract between Randall and the Strobridge Company, assum- 
ing Strobridge's authority to ipake it. But Strobridge's telegram 
was more than this. He not only proposed to release Eandall from 
the Détroit suit, but he added that Brooks & Dickson would get Ean- 
dall released from ail other debts of the flrm. There is no évidence 
that Strobridge had any authority to bind Brooks & Dickson to such 
a contract with Eandall, and there is nothing on the face of the tele- 
gram to indicate that he assumed to speak as agent for them in mak- 
ing such a contract. Nor, on the other hand, is there anything in the 
language used to indicate that Strobridge, for his company, intended 
to warrant that Brooks and Dickson would procure their other credit- 
ors to release Eandall. Undoubtedly A. can make a contract with B. 
that C. shall do something, or, to bring it nearer to the case in 
hand, A. can make a contract with B. that C. shall procure D. to do 
something for B.'s beneflt ; but such contracts or covenants of war- 
ranty are not usual, and the intention should be clear before such 
a construction wUl be enforced. Strobridge does not hère say, 
"We'll agre€ or warrant that Brooks & Dickson will secure a re- 
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lease of you by théir creditors." He simply states in a positiye 
way something which will happen. He is merely conveying in- 
formation of a direct and reliable character to Randall, to enable 
him to say whether he will be a party to a tripartite agreement of 
settlement between the Strobridge Company and Kandall and Brooks 
& Dickson. Strobridge's telegram was one of inquiry, to know 
wbether the proposed settlement was possible. When answered, it 
was not a contract, because there was lacking the essential élément 
of the présence as parties to it of the third persons whom Strobridge 
plainly intended should be the parties thereto of the third part. 

The notes of Brooks & Dickson held by Randall were apparently 
a considération quite inadéquate for the release of Randall from the 
flrm's entire indebtedness. Griven to him in an adjustment of an 
indebtedness between members of the partnership, they would doubt- 
less be postponed in the settlement of the insolvent ârm's estate to 
ail the other new flrm debts incurred prior to his withdrawal from 
the firm. They were of no value whatever to the Strobridge Com- 
pany uniess Brooks & Dickson succeeded in procuring their discount. 
Randall might reasonably understand that the value of the notes 
to the Strobridge Company grew out of their place in the future 
agreement of settlement between Brooks & Dickson, the Strobridge 
Company, and himself, and that, but for such an agreement, they 
could hâve no real value. We are not to be understood as holding 
that the notes were not in a technical sensé a valuable considération 
sufflcient to uphold a contract of the efEect claimed for thèse tele- 
grams, but we hold that the actual inadequacy of the considération 
is a pregnant circumstance to show that the contract was not a com- 
plète one without the présence and agreement of Brooks & Dickson 
to insure to the Strobridge Company some value in the notes which 
were to be turned over. We do not consider the conduct of the par- 
ties subséquent to the telegrams, because there is a direct conflict 
of évidence in regard to it. We rest our construction of the tele- 
grams on their language and the then situation of the parties. 

The suggestion is made that as between Randall and Strobridge 
the contract is complète. There is the proposed surrender of the 
notes on one side and the proposed release from the Détroit suit 
on the other. Why cannot Randall waive the release from the other 
creditors? If there were a binding contract, undoubtedly Randall 
might enforce one of the considérations moving to him and waive 
the other, but the question hère is not of waiver of a term of an ad- 
mitted contract, but it is whether a complète contract was made. 
Now, there was no complète contract as between Randall and Stro- 
bridge uniess Strobridge could enforce it against Randall. Could 
Strobridge sue Randall for a breach of a contract on a mère tender 
to Randall of a release from the Détroit suit? Clearly not, because 
Randall could say, "My telegram was sent on the basis of the state- 
ments in yours, and one of those was that Brooks & Dickson would 
procure my release from the other firm debts." This shows that the 
contract, if it was made, necessarily included as a term in it the re- 
lease of Randall from the other flrm debts. That statement in 
Strobridge's telegram cannot be rejected as part of the alleged con- 
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tract, eitheron tlie theory of Randall's présent "willingness to waive 
it, or on the ground that it was mère gurplusage. We are bound to 
construe its effect in deciding whetLer both parties intended to make 
a complète contract, or were only engaged in preliminary negotia- 
tion. We hâve given above our reasons for liolding that this was a 
mère statement of the term of a future contract to which Brooks & 
Dickson would agrée, rather than the statement of a condition or 
term of a contract which Randall was then invited to close ânally 
by acceptance. 

We reach in this case a conclusion différent from that announced 
by the suprême court of Michigan in the same controversy. We 
regret it, because of the high respect we hâve for that tribunal. We 
should hâve diflered from it with even more diflfidence had that 
learned court considered the point upon which our décision resttî. 
The completeness of the télégraphie correspondence as a eontiact 
seems to hâve had little considération before it, but was assuiued 
in the discussion. 

The judgment of the circuit court is reversed, with directions to 
order a new trial. 



SUTHBRLAND v. BRACE et al. 
(Circuit Court of Appeals, Seventh Circuit. April C, 1890.) 

No. 256. 

1. Sale — Tbansfer of Title— Deliveey. 

As between tlie parties, delivery is not essential to the transfer of 
title in a chattel. ïhe title passes when the bargain is complète, unless, 
by the terms of the contract, it is not to pass until the happening of some 
future event. 

3. Replbvin— When Mai ntain AELE. 

Whenever, under a contract relating to chattels, the circumstanees 
become such that the légal title and right of possession cease in one of the 
parties, and become vested in another, the latter, after demand and re- 
fusai, may malntain replevin, when, by statute, that form of action has 
been authorized in cases wherein the original taking was not wrongful. 
71 Fed. 469, atiirmed. 

8. Same. 

The sellers of certain logs were to hâve a lien for the purchase money 
on the lumber manufactured from the logs, and, on default by the buy- 
ers, were to hâve a right to talie possession of the lumber on hand, sell 
the same, pay themselves, and turn over to the buyers any surplus. 
BeW, that the title and right of possession to such lumber vested in the 
sellers upon a default, and âfter demand and refuSal they could main- 
tain replevin for the lumber, under the Wisconsm statute (Rev. St. Wls. 
c. 123). 71 Fed. 469, affirmed. 

On Pétition for Eehearing. 

This was an action of replevin brought by H. Brace, S. H. Davis, 
and others against W. R. Suthèrland, to recover possession of cer- 
tain lumber. There was a verdict and judgment for plaintifEs, and 
défendant brought error. The judgment was affirmed by this court 
on January 6, 1896. 71 Fed. 469. Plaintiff in error has now flled 
a pétition for a rehearing. 
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Tomkins & Merrill (T. A. Moran, of counsel), for plaintiffi in error. 
Lamoreux, Gleason, Shea & Wright, Brossard & Collignon, and 
Olin & Butler, for défendants in error. 

Before WOODS, JEXKmS, and SHOWALTEE, Circuit Judges. 

SHOWALTEK, Circuit Judge. Plaintiff in error lias moved for a 
rehearing in this cause, and, on that motion, elaborate printed argu- 
ments haye been filcd and considered. The strong insistence is that 
the two concluding ijaiagraphs of the contract, as quoted in the opin- 
ion of this court, crea\e an équitable charge, in distinction from a 
lien at law, wherefore the action of replevin, which dépends on the 
légal right to possession, cannot be maintained. As between the par- 
ties, a delivery is net essential to the transfer of title to a chattel, 
unless made so by the terms of the contract. The title passes from 
vendor to purchaser when the bargain is complète, unless, by the 
terms of the bargain, it is not to pass until the happening of some 
eyent in the future. Whenever, in view of the contract, the case 
stands so that the légal title and right of possession cease in one 
contracting party, and Test in the other, the latter, after demand by 
himself and refusai by the former, may maintain replevin for the 
chattel in question, if there be any statute authorizing that form of 
procédure where the original taking was not wrongful. In such 
case the refusai to deliver, or the persistent rétention after demand, 
is in the nature of a wrong. The contract has so far affected the 
status of the chattel as to vest the plaintiff with the légal right to 
possession, and this right is appropriately asserted on the law side 
of the court, and in a trial by jury. In Benj. Sales (Ed. 1892, by 
the Bennetts), it is said on page 308, "In a sale of a portion of a 
larger mass, the whole remaining in the possession of the vendor, 
with a right and power in him to make a séparation, both upon prin- 
ciple and the weight of authority, no title passes until that be done, 
so as * * * to enable the vendee to maintain trespass, trover, 
or replevin against the vendor;" meaning that, when the condition 
précèdent to the vesting of title has been performed, replevin will 
lie, as a matter of course : provided, always, there be a statute au- 
thorizing replevin in a case where the original taking was not wrong- 
ful, or that at common law a wrongful détention be tantamount to a 
wrongful taking. Said the suprême court of Illinois in Ehea v. 
Riner, 21 111. 530: 

"At the common law a delivery of possession was not necessary to pass 
the title to chattels from the vendor to the purchaser. To complète the pur- 
chase, and vest the title in the buyer, it was only necessary that the terms 
of the sale should be complète, and the property sold specifled, and separated 
from other property of the same kind, where It was incapable of Identifica- 
tion. When this was done by the parties the sale was complète, and the title 
to the property became vested in the purchaser." 

In that case plaintiff and défendant agreed to swap horses. The 
former delivered his to the latter. The animal of défendant was 
to be delivered to plaintiff at a future day. Plaintiff made demand 
at the appropriate time, but défendant ref used to deliver. Held, that 
when the demand was made the title and légal right of possession 
v.73F.no.4— 40 
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were in plaintiff, that the détention of the animal by défendant was 
wrongf ul, and that replevin would lie. Upon the argument as ad- 
dressed to this court on this motion, replevin would hâve been in- 
appropriate in Ehea v. Riner. Applying the theory hère urged, 
there v^'as in that case merely a breach of contract. But, as under- 
stood by the suprême court of Illinois, the contract affected the 
status of the property, by investing the plaintiff with the légal 
right of possession. The rétention of the animal after demand was 
therefore the wrong. In the case at bar, in a certain contingency, — 
which, according to the verdict, happened, — défendants in error 
were to hâve possession of certain lumber, already specifically set 
apart and identifled. After taking possession, they were to sell this 
lumber, and pay a certain balance of the proceeds, if there should 
chance to be any, to plaintiff in error. To do what was contracted 
to be done, it was necessary that they hâve both the possession and 
the légal title. This was the sensé of the contract. Therefore, when 
the contingency happened, namely, the default in payment by plain- 
tiff in error, and défendants in error had signifled their élection to re- 
take the property, the légal title and the légal right of possession 
vested in them. The rétention of the property by plaintiff in error 
after demand for possession by défendants in error was hence wrong- 
ful, and the action of replevin was well brought. If the lumber had 
been delivered pursuant to the request of défendants in error it could 
hardly be contended that the légal title would not hâve been in them. 
The fact that défendants in error would hâve held the property in 
trust to make sale and account for the proceeds makes no différence. 
It is enough that they would hâve become vested with the légal title, 
and the légal right of possession. Now, as between the parties them- 
selves, the law in the text-books is — as in Rhea v. Riner, and as al- 
ready stated — that where delivery is not made a condition précèdent 
the légal title and right of possession may vest, as the resuit of the 
contract, and if that be the sensé of the contract, before delivery. In 
Bank v. Rogers (Sup.) 37 N. Y. Supp. 365, cited in the argument on 
this motion, plaintiff contracted with Sardy, Coles & Co. There- 
after, Sardy, Coles & Co. contracted with défendants, and, pursuant 
to that contract, transferred and delivered the goods to défendants. 
Défendants had made no engagement with plaintiff, and the con- 
tract between Sardy, Coles & Co. and plaintiff was not effectuai, as 
against third parties, to vest the légal title in plaintiff. Wade v. 
Moffett, 21 111. 110. Therefore, ail that the plaintiff had was no 
more, at most, than an équitable lien, as against défendants, and 
replevin could not be maintained. If, in the case at bar, plaintiff 
in error had alienated and delivered the lumber to a third party, 
and this action of replevin had been brought against such third 
party, the case would be like Bank v. Rogers. Statements in the 
books that in cases like the présent no action for the recovery of a 
chattel can be maintained at common law are on the assumption, 
doubtless, that at common law replevin would not lie except where 
the original taking was wrongful. We do not agrée with counsel 
for plaintiff in error that the présent suit is for a mère breach of 
contract, or that the only rigbt of défendants in error, as against 
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the property, was an [équitable charge thereon. The action is 
grounded on the wrongful détention, as against the légal right, and 
the appropriate forum was a common-law court and a jurj. The 
motion for rehearing is denied. 



MacLEOD et al. v. GRAVBN. 

'(Circuit Court of Appeals, Sixth Circuit. Aprll 14, 1890.) 

No. 354. 

CONTRIBUTOBT NEGLIGENCE — CrOSSINO HAILROAD TrACKS. 

One G. was a passenger on an electric railvvay operated by défendant. 
At the station where he was to leave the train, there were platforms, 
on both sides of the double track, on a level with the car steps. The 
ground between the tracks was considerably below such steps, and 
was ungraded and unpaved. On reaching the station, G., who lived near 
by, in order to save walking about 15 or 20 feet, left the train by the 
8ide opposite the platform Intended for the discharge of passengers from 
hls train, and attempted to cross the other track, in doing which he was 
Btruck by a train approaching on such track, and so Injured that he died. 
Before he stepped olï the train, he turned up his coat collar, and pulled 
down his hat, to shield himself from rain which was falling. It was day- 
Ilght at the time, and, on descending from the train, G. was In a place 
of safety, from which he could hâve looked for a train approaching on 
the other track; and the time elapslng between his leaving his train and 
the accident indieated that the train by which he was struck must hâve 
been only a few yards away, and In plain sight had G. looked when he 
descended from his train. G. was familiar with the road, and knew that 
trains were passing frequently In both directions. Helii, that G. was gullty 
of contributory négligence, which barred him from any right of recovery, 
even if défendant had also been négligent; and that the Jury, in an action 
by G.'B admlnistrator against défendant, should hâve been so Instructed. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

Bennett H. Young and Young, Trabue & Young, for plaintiffs in 
error. 
Gardner & Moxley, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

LURTON, Circuit Judge. The intestate of the défendant in error, 
while crossing one of the tracks of an electric street railway, was 
struck by a moving car, and received such bodily injuries as resulted 
in his death. His widow and administratrix bas recovered a judg- 
ment for the damages thus sustained, against the plaintiffs in error, 
who were operating and managing the street-railway Une as re- 
cel vers. To review this judgment, this writ of error bas been sued 
out. The défenses interposed by the plaintiffs in error were: First, 
that they were not guilty of any négligence; and, second, that the 
deceased himself so far contributed to his misfortune, through his 
own négligence, that, but for the absence of ordinary care and cau- 
tion on his part, the collision by which he suffered would nerer hâve 
occurred. At the conclusion of the whole of the évidence, the plain- 
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tiffs in error moved the court tô instruct tlie jury to find for the de-: 
féridant. This was refused, and this action of the court is now 
assigned as error. ' • 

The plaintiffs in error were receivers in possession and opération 
of a line of electric railway under order and direction of the circuit 
court of the United States for the district of Kentucky. This line 
consisted of two parallel tracks, extending from a point in the city 
of Louisville, Ky., to a point in the city of New Albany, Ind. Cars 
going west used the most northerly of thèse tracks, and tliose 
going east used the other. Alplia Graven, the deceased, lived in 
the western part of the city of Louisville, near the Twenty-Sixtli 
street station of the company, and was accustomed to go into tlie 
city on the cars of the railway company, taking them at the Twenty- 
Sixth street station, and retuming every evening by the sarne route. 
On the afternoon of May 10, 1894, he returned from the city in the 
usual way, taking a car at Seventh street. The train consisted of 
a motor car, with a trailer attached. When nearing the Twenty- 
Sixth street station, he came ont of the motor car, and stood under 
the hood of the rear platf orm, until the train slowed up for Twenty- 
Sixth street, when, without waiting for the car to stop, he jumped 
ofl upon the right-hand or southerly side of the car, and started 
across the parallel track somewhat obliquely, in the direction of the 
Twenty-Sixth street crossing, and, just as he stepped upon the sec- 
ond track, was struck by the forward corner of a motor car going 
east. The collision was so violent as to Icnock him down in such 
position that he was dragged along for from 20 to 40 feet by the 
oil box attached to the car. Deceased left the car before Twenty- 
Sixth street was reached, and undertook to cross the parallel track 
at a place which was not a publie crossing. The two tracks were 
from 7 to 9 feet apart. The space between was neither graded 
nor paved, and was part of the private right of way. It was 
some inches lower than the level of the tracks. There was a plat- 
form on the right or northern side of the track, for the convenience 
of passengers getting on or off the cars going west, and another upon 
the opposite side of tlie parallel track for the use of passengers 
taking or leaving cars going east. Thèse platforms were about level 
with the lower step of the cars, were each about 118 feet long, and 
extended up to the line of Twenty-Sixth street. Deceased lived on 
the south side of the railway, and, to reach his home, was therefore 
obligea to cross the railway. He had two courses open to him wlien 
his car reached Twenty-Sixth street, — either to get off on the plat- 
form provided for that purpose, thence, by the platform, to Twenty- 
Sixth street, crossing the railway at the crossing of that street; or 
he could get olî on the railway right of way, crossing the track at 
point of debarkation, and tlience obliquely to Twenty-Sixth street. 
The distance saved was possibly from 15 to 20 feet. There was no 
other advantage in debarking in the way deceased did, and that ad- 
vantage involved a step down to the right of way of about two feet, 
and the danger of crossing the parallel track at a place other than 
a public crossing. The rules of the company required passengers 
to take and leave the cars by the platform. This rule was fre- 
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quently violated by persons living, as the deceased did, south of the 
railway, and tliere wer'e no gâtes to prevent passengers f rom get- 
ting on or off the cars upon eitlier side. The servants of the Company 
operating the trains did net willingly acquiesce in violations of the 
company's rule, for they ail testified that they endeavored to prevent 
it when done under their observation. There was in évidence a rule 
of the Company requiring that "ail trains and engines on either track 
must approach ïwelfth,Eighteenth, Twenty-Sixth,and Ïwenty-Ninth 
streets under full control, and keep careful lookout for passengers 
Crossing to and from K. & I. trains, and must Not Uxdek an y Cm- 
cÛMSTAKCES PASS These Statidxs while K. & I. trains are Receiv- 
IKG OB DiscHAEGiNG PASSENGERS." The évidence tended to show that 
this east-bound train passed the Twenty-iSixth street crossing at 
full speed, and was not under control, as required by this rule. 
There was a conflict of évidence as to whether the motorman on the 
train had made any etïort to prevent passing the station while the 
west-bound train was receiving or discharging passengers, though 
the motorman testified that he threw off the current before crossing 
Twenty-Sixth street, because he saw the other train pulling into the 
station. There was a conflict of évidence as to whether the gong 
was sounded or any other warning given upon approaching or while 
crossing Ïwentj-Hixth street. Tlie évidence also tended to show 
that the train which collided with the deceased was traveling at a 
speed of from 15 to 20 miles per hour when it crossed Twenty-Sixth 
street, and when it struck deceased. 

Assuming, therefore, that the évidence relating to the négligence! 
of the railway company was such as to make an issue for the jury 
upon that part of the case, we come to the important question upon 
which our judgment must turn: Was the évidence touching the al- 
leged contributory négligence of the deceased undisputed, and were 
the facts touching his négligence such that ail reasonable men 
must draw the same conclusion from them? If so, the question of 
contributory négligence was one of law for the court. If not, the 
whole case was properly submitted to the jury. 

Upon this bi'auch of the case, counsel for défendant in error hâve 
assumed that the resembîance between the facts of this case and 
tliose stated in the opinion of the suprême court in Kailway Co. v. 
Lowell, 151 U. S. 209, 14 Sup. Ct. 281, is so strong that the judg- 
ment hère should be governed by that case. While there is much 
in common between the cases, there is much that distinguishes them. 
That case did not turn upon the question as to whether the plaintiff 
had looked or listened before undertaking to cross the track, for it 
is distinctly stated in the opinion that he neither saw nor heard 
any train coming. More important still is the fact that the request 
for a peremptory instruction was made after the conclusion of the 
plaintiff 's évidence, and was not renewed at the conclusion of the 
entire évidence. That motion could not be the subject of an excep- 
tion or error, as it had been waived by the introduction of évidence 
after it had been overruled. Railroad Co. v. Hawthorne, 144 U. S. 
202-206, 12 8up. Ct. 591; Bogk v. Gassert, 149 U. S. 17-23, 13 Sup. 
Ct. 738; Railway Co. v. Callaghan, ICI U. S. 91, 16 Sup. Ct. 493. 
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The onlj errors cognizable upon the writ of error were those pertain-^ 
ing to the instruction touching the plaintiff's alleged violation of 
the company's régulation requiring passengers to alight from the 
train on the platf orm side. This question, upon the facts of that case, 
was held to hâve been properly submitted to the jury, under proper 
instructions. In that case it appeared that there were two tracks, 
with a platform, on either side of the double track, as hère. The 
plaintiff's résidence was on the side of the track opposite to the 
platform provided for passengers debarking from his train. He could 
hâve gone under thèse tracks, or crossed at grade. He chose the 
latter, and was run down by a wild train running backward, without 
a light, and which gave no warning. Concerning the question as 
to whether the action should hâve been defeated because the plaintiff 
had not disembarked on the platform, and gone under the tracks, 
the court said: 

"We are of opinion tliat there was no aosolute obligation on the part of 
the plaintiff to cross the tracls by way of the ravine known as 'Victoria Street.' 
To do this would hâve required him to descend a fli?ht of steps at the east 
end of the station, about fifteen feet to the level of the street, which was not 
graded or in any way improved, but was a natural lavine, passing under the 
tracks at this point. There was a stream of water, varying in wldth from 
two to six feet, and in depth from two or three Inches to two feet, running 
over the surface of the street under such tracks. The ground beneath the 
tracks was marshy, muddy, and wet at the time. The street was uneven and 
irregular, and there were no lights or other illumination along the street at 
that point, and the night was dark. It seems te h!.,ve been the universal 
custom for ail persons living on the south side of the tracks to cross over the 
tracks in going to their homes, and not under the tracks by Victoria street. 
Under such circumstances, the plaintiff had a right to maka use of the cus- 
tomary mode of allghting and reaching his home." Kailway Co. v. Lowell, 151 
U. S. 218, 14 Sup. et. 281. 

Even in this particular there is a most striking différence between 
that case and the one at bar. To hâve gotten off on the platform, 
and crossed the railway at the street crossing, was no greater in- 
convenience than to add about fifteen feet to his necessary travel 
towards his home. To offset this, he had a step of about two feet 
down to the right of way, which was unpaved, and was obliged to 
cross the ties and rails of a track ballasted only with cinders. Nei- 
ther did the proof show, or attempt to show, that the method adopt- 
ed by deceased was the "universal custom for ail persons living on 
the south side of the tracks in going to their homes," as was shown 
in the Lowell Case. The most that was shown was that some per- 
sons living in that neighborhood did adopt that plan, but it was nei- 
ther gênerai nor acquiesced in by the railway people. Though no 
good or evèn plausible reason appears for the f allure of the de- 
ceased to debark upon the platform, and conform to the régulation 
of the company, still we are not prepared to hold that his failure to 
obey that régulation, and his undertaking to cross the track at the 
place and time he did, was, as matter of law, such contributory 
négligence as should hâve defeated this action. For the purposes 
of this case, and upon the facts of this case, placing upon those facts 
the construction most favorable to the deceased, we shall assume 
that the question of négligence in leaving the car as he did, and 
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Crossing the track at the time and place he did, was a question for 
thé jury, under proper instructions. 

Passing by ail other questions, we shall rest our judgment upon 
the conduct of deceased after he debarked from the car, and upon 
our conception of ordinary care and caution in crossing a railway 
track by one situated as the deceased was. Under the schedule of 
the Company, a train was due to pass one way or the other every 
7| minutes. So, by the same schedule, the trains which passed at 
Twenty-Sixth street were due to pass each other between Eighteenth 
and T\\'enty-Sixtli streets. There was, however, some irregularity 
in the passing point, for there was évidence that they sometimes 
passed at Thirty-First street. The east-bound train was on time 
the day of this occurrence; and, as the trains had not passed be- 
tween Eighteenth and Twenty-Sixth streets, it was due to pass when 
deceased undertook to cross at any moment. His position before 
getting oflf the train was on the rear end of the motor car. That 
position necessarily eut him off from any view of the western end 
of the parallel track; so that, when he got off the car, he was for the 
flrst time in a position to observe a train coming from the west. 
But, before getting off, he had, as shown by ail the évidence, ob- 
structed both his ability to see and hear such a train by pulling his 
coat collar up about his ears, and his hat down over his face. The 
heavy rainfall added to his dififlculty of seeing as well as of being 
seen. When he got down on the right of way, he was in no danger. 
He might hâve walked between the double tracks to Twenty-Sixth 
street, which was but 30 to 50 feet west, and in the direction of his 
résidence, and then crossed by a macadamized street crossing. 
Thus, while in a place of safety, he might have looked up and down 
the track he was about to cross. It was broad daylight, being about 
5:50 p. m. on a May day. The track was unobstructed, and there 
was no reason, if he had looked, for not seeing the train which 
struck him. When on the right of way between the tracks, he was 
in no danger. From this place he went into a place of danger, 
without taking the ordinary précautions required from ail responsi- 
ble persons who place themselves voluntarily in similar positions 
of danger. He made no stop to inspect the track he was about to 
cross, but heedlessly pursued his way, either not seeing because he 
would not look, or seeing and recklessly endeavoring to cross in 
front of the approaching train. If he was going at the rate of but 
3 miles an hour, and the car at a speed of 15, the car would travel 
just iive times the distance he walked, and demonstrates that, when 
he stepped off the car steps, the car which struck him was not more 
than 25 to 50 feet away. This calculation accords substantially with 
the évidence of the motor man and trailman on the east-bound train, 
who agrée in saying that he got off almost in front of the passing 
east-bound train. Allowing for the distance each car would over- 
lap the rails, it is altogether likely that he was brought in contact 
with this passing train before he had taken more than two or three 
steps. How ia-it possible that he could hâve exercised his sensé of 
sight and hearing without both seeing and hearing this approaching 
train? What other inference could reasonable men draw than that 
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deceased was so inattentive to the danger to be apprehended in 
Crossing a railroad track as that he neither looked nor listened, and 
thoughtlessly pursued his way, so absorbed by bis effort to sMeld 
himself against the falling rain as to take no précautions against a 
possible collision witb a passing train? 

When one, by his own négligence, brings an injury upon himself, 
he cannot recover damages. The rule is well settled that a plaintiff 
cannot recover for an injury, although the défendant was guilty of 
négligence, if it appears that "the plaintiff himself so far contributed 
to the misfortune by his ovs^n négligence or want of ordinary care 
and caution that, but for such négligence or want of care and cau- 
tion on his part, the misfortune would not hâve happened." Rail- 
road Co. y. Jones, 95 U. S. 439-442. 

The négligence of the servants of the plaintiiïs in error in pass- 
ing this Twenty-Sixth street crossing without having the train un- 
der control, or at too high a rate of speed, or in passing at ail while 
the passengers from the west-bound train were debarking, or in fail- 
ing to give warning by sounding a gong or whistle, may hâve been 
very culpable; still, it did not excuse the deceased from taking or- 
dinary précautions for his safety. 

In Railroad Co. v. Houston, 95 U. S. 697-702, it was said, concern- 
ing the duty of one undertaking to cross a railway track at a street 
crossing, that such a person — 

"Is boupd to look and listen before attempting to cross the railroad track, 
in order to avoid au approacliing train, and not to walk carelessly Into the 
place of possible danger. Had she used her sensés, she could not hâve falîed 
both to hear and to see the train which was coming. If she omitted to use 
them, and walked thoughtlessly upon the ttack, she was guilty of culpable 
négligence, and so far contributed to her injuries as to deprlve her of any 
right to çomplain of others. If, usiug them, she saw the train coming, and 
yet undertook to cross the track, instead of walting for the train to pass, 
and was Injured, the conséquences of her mistake and temerity cannot be 
cast upon the défendant. No railroad company can be held for a f allure of 
expérimenta of that klnd. If one chooses, In such a position, to take risks, he 
must bear the possible conséquences of failure." 

This language was approved in Scholield v. Railway Co., 114 U. 
S. 615, 5 Sup. et. 1125, which was a case where a peremptory in- 
struction for the défendant, on the ground of contributory négligence 
of the plaintiff, was approved. If we assume that no train was due 
to pass the station at that time, that did not absolve the deceased 
from using his sensés, and exercising reasomable précaution against 
the possibility that one might pass. Schofield v. Railway Co., supra. 

Elliott V. Railway Co., 150 U. S. 245, 14 Sup. Ct. 85, was a case 
where a peremptory instruction for the défendant was sustained 
upon the ground of the contributory négligence of the plaintiff in 
going upon a railway track without looking and listening. In El- 
liott's Case the évidence established that the deceased had in broad 
daylight, with nothing to obstruct his view, gone upon a track with 
which he was familiar, with cars approaching not more than 25 or 
30 feet away, and, before he got across the track, was overtaken by 
those cars, and killed. Concerning thèse facts, the «ourt said: 

"But eue explauation of his eonduet is possible, and that is that he went 
upon tb'j track without looking to see whether any train was coming. Such 
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omission bas been again and again, both as to trayelers on the hlgh-way and 
employés on the road, afflrmed to be négligence. The track Itself, as it 
seems necessary to Iterate and reiterate, is itself a warnlng. It is a place of 
danger. It eân never be assumed that cars are net approaching on a track, 
or that there is no danger therefrom." 

In the case of Blount's Adm'x t. Eaiiway Co., 22 U. S. App. 129, 
9 G. C. A. 526, and 61 Fed. 375, the cases we hâve cited were applied, 
and an instruction for the défendant was approved in a street-cross- 
ing case. In that case it was insisted that the fact that the gâte 
maintained at the crossing by the raiiway company was not lowered 
operated to throw the deceased ofE his guard, and absolve him from 
the duty of looking and listening before he crossed the track. To 
this the court, speaking through Judge Taft, said: 

"It is undoubtedly true that the failure to lower the gâtes modifies the 
otherwise imperative duty of travelers when they reach a raiiway crossing 
to look and listen, and the présence of such a fac+ in the case generally 
makes the question of contributory négligence one for the jury, when other- 
wise the court would be required to give a peremptory instruction for the 
défendant. The fact is much more important when tne traveler is driving a 
horse and vehicle than where he is walking, because in the former case his 
attention is necessarily divided between the control of the horse and observa- 
tion of the track, and his reliance upon the gâtes aud flagman must, in the 
nature of things, be greater than in the case of a pedestrian. There is no 
reason why the latter should not look and listtn as he approaches the raii- 
way track before he reaches the gâtes, and before it may be time to lower 
them. The right to rely on the action of the raiiway company's employé in 
lowering the gâte is not absolute. State v. Boston & M. R. Co., 80 Me. 430, 
444, 15 Atl. 36. If it were, then a man would be justifled in walking up to 
and over a raiiway crossing with closed eyes and stopped ears whenever 
the gâte is not down to obstnict his passage. The weight to be given to 
such an implied invitation dépends on circumstances. In this case, Blount 
had stood at Hoy's porch, where he could see the track for 800 feet. From 
Hoy's gâte, for sixty feet, he walked towards the track, while the train was 
in full View, and but three hundred feet away, and was getting nearer and 
nearer each second. As the train passed the ice house at a speed of fifteen 
miles an hour, its roar must hâve been heard by any one giving the slightest 
attention who was not one hundred feet away. When he was six feet 
from the track, the train was only thirty feet from him, and in full slght, and 
yet he did not hait or hesitate, but rashly stepped in front of it. It was a 
quiet night. There was no confusion at the crossing. There was no other 
train in sight. There was nothing to distract Blount's attention from the 
on-coming train except a self-absorption which, in approaching a raiiway 
crossing, is gross négligence. On thèse facts, can reasonable men fairly 
reach any other conclusion than that Blount was wanting in due care in not 
observing his danger?" 

Where the facts touching a question of the négligence of the de- 
fendant, or of the contributory négligence of the plaintiff, are un- 
disputed, and the inferences to be drawn from those facts are such 
as ail reasonable men must draw, the question as to the eflect of the 
facts is, one of law for the court. Elliott v. Eaiiway Co., 150 U. S. 
245, 246, 14 Sup. Ct. 85; Gardner v. Railroad Co., 150 U. S. 349, 14 
Sup. Ct. 140; Southern Pac. Co. v. Pool, 160 U. S. 438, 16 Sup. Ct. 
338. 

For error in refusing the request at the conclusion of the whole 
évidence to instruct the jury to find for the plaintiff in error, the 
case must be reversed, and a new trial awarded. 
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BALTIMORE & O. R. CO. t. HENTHORNffl, 

(Circuit Court of Appeals, Slxth Circuit AprU 14, 1S9C) 

No. 376. 

1. IIastek and Skrtant — Ddtt to Emplot Compétent Servants— Notice — 

Evidence. 

In an action against a rallroad company for damages for personal In- 
juries sustalned by an employé of the company In an accident which somo 
of the évidence tends to show was caused by the drunken condition of the 
englneer of the train, It is entlrely compétent to prove the englneer'» 
gênerai réputation for drunkenness and conséquent Incompetency, for the 
purpose of showing that the rallroad company was négligent In retainlng 
him In Its employ. 

2. Samb— Personal Obligation of Master. 

The duty of a master to exercise due care In seleetlng and retainlng 
hls employés, proportioned to the conséquences that may resuit from nég- 
ligence of such employés, Is one of the personal obligations of the master 
to the servant of whlch he cannot rld hlmself by delegating It to an 
agent, and such obligation Is not fuUy disoharged by inquîring into an 
applicant's fltness at the time of employlng him, but it requires the mas- 
ter to exercise a proper supervision over the employés' work, and thereby 
to keep hlmself advlsed of their continued fltness. 

8. Bame— Notice op Incompetency. 

It Is sufficieut, to charge a rallway company wlth knowledge of the In- 
competency of an employé, that notice of such incompetency should ba 
given to those offlcers of the comp.iny who supervise such employé'» 
work, and are given authority to suspend lilm temporarily from hls posi- 
tion, for incompetency of the kind In question, and it cannot be required 
that notice of such Incompetency should be brought home to those supe- 
rlor offlcers of the company who alone are entitled finally to discharge 
the employé. 

i. Damages — Measurb— Loss of Barning Capacity. 

The proper measure of damages for loss of earning capacity of one who 
has been Injured by another's wrougful act is the sum required to pur- 
chase for such person au annuity equa! to the différence between hls prob- 
able yearly earulugs during his entire life In his actual condition and 
as he would hâve been had he not sufCered the injury. 

Errer to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

This wrlt of érror Is brought to review a jTidgment for the plalntiffi In the 
circuit court of the United States of the Northern district of Ohio In an ac- 
tion brought by Charles Henthorne against the Baltimore & Ohio Rallroad 
Company, for damages for a personal injury. Charles Henthorne was a 
brakeman In the employ of the défendant company on a frelght train runnlng 
from Chicago Junction, in the state of Ohio, to Garrett, in the state of Indiana, 
being the east half of what is known as the "Chicago Division" of the Bal- 
timore & Ohio Railroiid Company. Henthorne was the nead brakeman; 
that is, his place of duty was in the forward part of the train, and upon the 
engine. His train was the second section of No. 23, west bound. The con- 
ductor and engineer of this train had reeelved orders that they were to pass 
tlie second section of the east-bound train. No. 28, at the swltch at the sta- 
tion of Inverness. The east-bound train had the rlght of way as between 
It and plalntiff's train, and this required that plalntlff's train should enter 
the swltch to the east of Inverness, and walt the comlng upon the main 
track of No. 28. The engiueer of No. 23 forgot his orders, and did not stop 
at the swltch at Inverness, but ran on a mile or more faeyond the swltch, 
and brought his train Into collision with east-bound No. 28. The plalntlfC 
was on the engine at the time of the collision, and was so plnned In that be- 
fore he could be extrlcated, both of hls legs had to be amputated, and he 
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suffered othei se v ère and painful Injuries frôm the erushlng of hîs arm and 
from bums by escaplng fire and steam. The plaintlffi's pétition charged 
that the accident was due to the intoxication of John Sarrison, the engineer 
of the train upon which the plaintiff was, and that the défendant linew that 
Harrison was incompétent as an engineer by reason of his habits of intoxica- 
tion, and was grossly négligent in retaining him In its employ in such a re- 
sponsible position. The pétition further averred that the plaintlff, bscause 
it was his first trlp as bralîenian in defendant's employ, had no knowledge 
of the incompetency of the engineer, or of his habit of becoming intoxicated, 
or that he was intoxicated on the day of the collision. The plaintifC intro- 
duced the évidence of the conductor of train No. 23, of Harrison's boarding 
house keeper, and of others, to show that Harrison, the engineer, was drunk 
and in a drowsy condition during the trip west from Chicago Junctlon to the 
place of the collision. PlaintifC introduced further évidence to show that Har- 
rison was in the habit of drinklng to excess, and was habitually intoxicated. 
Plaintlff Introduced further évidence to show that Harrison had a gênerai 
réputation, both at the town of Garrett and the town of Chicago Junctlon, 
the terminal stations of his run, as well as among the railroad men along 
the Une of the division, of being addleted to the excessive use of intoxlcating 
llquor. The plaintlff introduced the dépositions of a former superlntendent, 
one Britton, and a former master mechanic, one Lowther, both of whom had 
left the Company before the collision, who stated that Harrison had been 
discharged from the employ of the company while they were connected 
with it for négligence and drunkenness. The plaintlff also introduced a wit- 
ness who had been in the employ of the défendant company, who testlfied 
that when, as conductor of a train, with Harrison as his engineer, he was 
about to leave Chicago Junctlon, Fitzgerald, the yardmaster of the défendant 
company at the Chicago Junctlon, eautioned him concerning Harrison's intox- 
icated condition, and directed him to keep watch to prevent accidents. As 
yardmaster, Fitzgerald had the right, and it was his duty, upon discovering 
the intoxication of the engineer, to sidetrack and hold the train, and notify 
the superlntendent of the condition of affairs. 

The défendant introduced évidence to show that Harrison had never been 
discharged for drunkenness; that he had been suspended twlce or three 
times,— once for runnlng by a target with the red light signal out, once for 
carelessly mashing the end of a car by reckless backing of his engine, and 
once for some other minor offense. The défendant dld not produce in court, 
however, the record it had kept of Harrison's service, as it might hâve done. 
Défendant also introduced évidence to show that the only persons with au- 
thority to dlsmlss an engineer were the superlntendent of motive power, 
whose office was at Newark, Ohio. and the division superintenaent, wnose 
office was at Garrett, Ind.; that the master , mechanic had power to suspend 
AU engineer pendlng a court of Inqulry, but not to dlsmlss him. Défendant in- 
troduced much évidence to show that Harrison's réputation was that of a 
sober, careful, compétent engineer, and that he was not a drinklng man. The 
case went to the jury, and resuited in a verdict of $30,000 for the plaintlff. 
The trial judge made it a condition of overruling the motion for a new trial 
that a remittitur should be entered of $15,000. Thls was done, and judgment 
was entered for the plaintlff for the remaining $15,000. 

The défendant requested the court to charge the jury as follows: "J. P. 
Fitzgerald, the defendant's agent at Chicago Junctlon, was a fellow servant 
with the plaintlff, and for his négligence, if he was gullty of any, the de- 
fendant is not llable to the plaintlff; and the knowledge of sald Fitzgerald 
that sald John Harrison was not compétent to run the engine of said train. 
If he had such knowledge, was not the knowledge of the défendant,"— which 
charge the court refused to give, and the défendant excepted. 'The court 
also refused, over defendant's exception, to give thls charge: "Thomas Tay- 
lor, the master mechanic at Chicago Junctlon, was a fellow servant with the 
plaintlff, and for his négligence, if gullty of any, the défendant Is not llable 
to the plaintlff; and the knowledge of said Taylor of the unfitness of said 
John Harrison to run the engine of said train, if he had such knowledge, 
was not the knowledge of the défendant." The défendant requested the 
court to give thls charge to the jury: "The évidence introduced on this trial 
with référence to the gênerai character of John Harrison, the engineer, as to 
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hiSj.habit of; dpvuikenness or Intoxication, cannot be considered by the jury 
as teridîng tô, prove tjiat lie Vas in (act a drunliard, or a person in the habit 
of Jjecoml^g intoxibàt'çd,"— which charge the court gave as reqtested, adding 
at the same time tile following laùguage: "That I can rnake a little more 
plain. The plaintiffi did nôt ' attempt to prove that Harrlson was drunk at 
lUs particiilar time by offering évidence as to his gênerai bad réputation. 
Tliat ^yas offered solely for the purpose of showiug that it was so notoriously 
bad that it ought to hâve corne to the knôwledge of the défendant. They do 
not reiy upon that to prove the intoxication at tlie time of the accident. Thero 
' was othér testimony directly upon that point. Therefore 1 give you this last 
instruction. Jurpr: If your honor, pjease, we do not undevstand the last 
instruction. Court: You could not look to the gênerai bad réputation as 
establishing drunkenness at this particular time. It was not offered by th.» 
plaintifl for that purpose. They claim it for the purpose of showing that liis 
réputation was so generally bad that it ought to bave corne to the knôwledge 
of the défendant, and that, therefore, they were responsible for his bad oon- 
duct." To wMch explanation and comments of the court upon said request, 
after giving the same, the défendant, by Its counsel, at the time excepted. 

The court charged the jury, among other things, as follows: "The plain- 
tiff, on his behalf, haS offered proof tendlng to show thàt the bad habits of 
Harrison, the engineer, were known to the ofBcers of the défendant author- 
ized to employ and suspend engineers. If you find that sueh knôwledge 
of bad habita, was so brought to the defendant's knôwledge through such offi- 
cers, then the défendant was guilty of négligence, and had a share in caus- 
Ing the injury, and is liable even thougb the négligence of a fellow servant 
was contributory also. You will then flrst consider and weigh the évidence 
on this point. Corporations can act only through their officers. Knowl- 
edge to the Company of the bad habits of its engineers must reach it through 
its ofiicers, and it must be through such officers as are charged with the 
employment and rétention in service of such engineers. There must neces- 
sarily be a division of labbr and responsibility in sueh immense corporations, 
and each department bas its appropriate head, who is held responsible for 
his division of labor or business. In this case the otficer who has the super- 
vision of engineers— their employment or suspension, and 'who is charged 
with looking after the manner in which they discharge their duties— is the 
eye and ear of the corporation through which knôwledge must go to it of 
the incompetency of Harrison. It will not be sufflcient to trace such knôwl- 
edge to some offlcer of some other department. The information and notice 
must be tràced to this particular source." To this charge the défendant 
excepted. 

The court charged the.jui;y also as follows: "Now, there has been évidence 
on behalf of the plaintifC offered tending to show that such offlçer had such 
kuowledge. ; The officers who were in the èmploy of the défendant about the 
time of the accident, and some bf them who had charge of Harrison's branch 
of the service, hâve been examined on behalf of the défendant, and each 
denied that he knew of Harrison's alleged habits of drunkenness, or that 
such réputation had ever eome to his attention. If you find this to be true. 
then the défendant is not liable, unless you flnd that Hanison's réputation as 
a drinking man was so notorious and widespread, and of such long standing, 
that the défendant, by reasonable diligence, could hâve ascertained such iu- 
cbmpetency. If his réputation along the Une of defendant's road was so 
notoriously bad as being a careless or négligent employê,^ and knôwledge of 
such bad réputation could hâve been ascertained by reaSonable diligence, 
the jury is at llberty to Infer from that fact that the défendant, through 
that means, should hâve obtained notice pf bis carelessuess; and if the acci- 
dent which ca,ùsed the injury was the resuit of Harrison's recklessness und 
incompetency, beeause of his bad habits, then the défendant was guiltj o!' 
the négligence charged, and would be liable for plaintiff's injury, provided 
he did not conti-ibute to such accident by bis own négligence, as I shall here- 
after instruct you." 

Again, the court charg«"\ thé jury as follows: "It is not enough, therefore, 
to show a bad. gênerai réputation, unless it is known and talked about by 
those around and about those to whose knôwledge it is iiecessary to brin'g 
such facts. Apply thèse rules to this case, and see If the common rumur 
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referred to by the witnesses as to Harrison's habits was clrculated among 
those who would likely and naturally bring it to the attention of the proper 
officers of the company. Did his brother engineers who saw him on duty 
and g£C duty know of it and hear of It? Did the train master and master 
mechanic and local agent or other ofEcers having supervision of him Icncw of 
it and talk about it? If they did not, consider and flnd out whether the 
rumors and facts testifled to by plaintifC's witnesses would reach defend- 
ant's offlcers. And in this connection it is proper to say that if you find 
from the évidence that Harrison had been previously discharged, or sus- 
pended one or more tirues, that fact would put défendant upon its inquiry, 
and you would be justified in sooner inferring from his gênerai bad réputa- 
tion (if such is established) that notice of his bad habits had reaehed de- 
fendant." To this charge the défendant excepted. 

The court, on the question of damages, charged the jury as foUows: "The 
plaintifC bas testifled that he was earning about sixty dollars per month 
averaging the year through, so that you may accept that as his earning 
capacity, in the absence of other évidence. Consider the probable length 
of his life, the probable periods when he might not earn so much, and the 
chances of promotion, when he might earn more. Ail thèse are proper sug- 
gestions to enable you to détermine what his probable future earning capacity 
may be. This is to be measured also by the extent of the disabilities. With 
this data and thèse suggestions you should fli his damages at a sum which 
•would, when prudently invested and applied, fumish him what would be 
his probable eamings for the laboring years of his life, and in this way 
compensate him for his dlminished earning capacity." To this charge the 
défendant excepted. 

The court also stated to the jury they should allow a proper sum for the 
pain or injury, and what would probably be suff ered in the future. 

On the question of the plaintiff's contributory négligence, the court charged 
the jury as follows: "Did the plaintifï know of Harrison's drunkenness at 
the time of the accident? He sweara that he did not; that it was his flrst 
trip; that he had not known Harrison before, and states his reasons for not 
suspecting he was drunk. Consider this in connection with his own wit- 
nesses' narrative of Harrison's conduct ail through the trip, of plaintiÊC's 
statement of the engineer's inability to read his order, and from it ail déter- 
mine whether he knew, or ought to bave known by exercising ordinary care, 
that the man was too drunk to drive his engine. If you find that he did 
know it, or should bave known it, he contributed to his own iujury by liis 
négligence, and cannot reeover. He was not obliged to continue on the train 
and imperil his life by the recklessness of a drunken engineer. Tliere were 
stations where he could bave reported the fact to the défendant through 
the deptot operator, and bave refused to proceed further." 

J. H. Collins, for plaintiff in error. 

Skiles & Skiles, on brief for défendant in errer (no argument). 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAPT, Circuit Judge (after stating the facts as above). We flnd 
no error in this record, and affirm the judgment. Défendant bas 
stated 24 gênerai assignments of errotr, which include many minor 
spécifications, but we do not find it necessary to consider them in 
détail. The assignments of material points can be grouped under 
a few heads. The défendant complaîns of the action of the court 
below in permit! ing évidence of the gênerai réputation of Harrison 
for drunkenness uid conséquent incofnpetency as an engineer. It 
should be premised that this was accompanied by évidence that 
Harrison's drunken condition was the cause of the accident, and by 
further eridence that Harrison was in the habit of getting drunk. 
It was entirely compétent to show Harrison's gênerai réputation for 
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the purpose of showing that the défendant was négligent in retain- 
ing him in its employ. In Railway Co. v. McDaniels, 107 U. S. 454, 
2 Sup. et. 932, the co,urt held: 

"The same degree of care whlch a rallroad company should take In pro- 
vlding and maintaining Its machlnery must be observed In selecting aud re- 
talnlng its employés, including télégraphie operators. Ordinary care on 
Its part impUes, as between It and Its employés, not siiaply the degree of 
diligence whlch is customary among those Intrusted with the management 
of rallroad property, but such as, haviug respect to the exigencles of the 
particular service, ought reasonably to be observed. It is such care as, in 
View of the conséquences that may resuit from négligence on the part of 
employés, is fairly commensurate wlth the périls or dangers likely to be 
eneountered." 

This is one of the personal obligations of the master to the serv- 
ant which he cannot rid himself of by delegating it to an agent to 
perform. Railway Co. v. Brow, 13 C. C. A. 222, 31 U. S. App. 192, 
and 65 Fed. 941; Railway Co. v. Daniels, 152 U. S. 684, 689, 14 
Sup. et. 756; Rallroad Co. v. Baugh, 149 U. S. 368, 386, 13 Sup. 
et. 914; Railroad Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590; Hough 
V. Railway Co., 100 U. S. 213, 218; Fuller v. Jewett, 80 N. Y. 46. 
NOiT does he fully discharge ail of the obligation to his servants by 
fully inquiring concerning the applicant's fltness at the time he 
takes him into the service. It is the master's duty to exercise prop- 
er supervision over the work of his servants, and through such su- 
pervision to keep himself advised as to the continued fltness of those 
in his employ. It was therefore entirely proper to show that the 
company, through its proper agents, did know, or ought to hâve 
known from a due supervision of its employés, that Harrison was 
an unflt man for engineer, by showing that he had the gênerai rép- 
utation of an habituai and excessive drinker of intoxicating liquors. 
This conclusion is so fortifled by authority that we content ourselves 
with citing the leading cases an the subject: Davis v. Railway Co., 
20 Mich. 105; Hilts v. Railway Co., 55 Mich. 437, 21 N. W. 878; 
Gilman v. Corporation, 10 Allen, 233; Gilman v. Railway Co., 13 Al- 
len, 433; Railroad Co. v. Sullivan, 63 111. 293; Stone Co. v. Whalen, 
151 111. 472, 38 N. E. 241; DriscoU v. City of Fall River, 163 Mass. 
105, 39 N. E. 1003; Railway Co. v. Hoover, 79 Md. 253, 29 Atl. 994; 
Bailey, Mast. Liab. p. 55, and cases there cited. See, also, décision 
of this court in Railroad Co. v. Camp, 31 U. S. App. 213, 13 C. C. 
A. 233, and 65 Fed. 952. 

Couiisel camplains of the failure of the court to give the charge, 
as requested, that évidence as to the réputation of John Harrison in 
respect of his habit of drunkenness could not be considered by the 
jury as tending to prove that he was in fact a drunkard. The court 
did give this charge, but attempted to make it a little more plain 
by applying it to the issue as to whether Harrison was drunk at the 
time of the accident, and stated to the jury that such évidence oS. 
gênerai réputation did not tend to show that he was drunk at that 
time. Coimsel for the railway insists that he requested the charge, 
not for the purpose of avoiding the use of évidence of réputation to 
show that Harrison was drunk at the time of the accident, but to 
avoid ils use to show that he was in fact a drunkard. If counsel had 
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wislied a further élaboration of thé charge, he should hâve asked it 
from the court. The court gave one illustration, but did not attempt 
to limit the application of the charge requested to that. We do 
not think there was any error in this. 

Objection is made by counsel for the company also that the plain- 
tifl's contributory négligence was made out so clearly that the case 
should hâve been taken from the jury. This objection cannot be 
sustained. The défendant swore that he did not know of Harri- 
son's drunkenness, and the circumstances were such as to make this 
possible, and an issuable fact for the considération of the jury. The 
court charged the jury that if he did know of Harrison's drunken- 
ness, he could not recover. We do not wish to be understood as 
affirming that it would necessarily hâve been contributory négli- 
gence on the part of a new brakeman, which would bar him from 
recovery in this case, not to leave the engine when he found the en- 
gineer drunk. Ail that we hold is that the charge of the court upon 
this point and to this effect was not error prejudicial to the défend- 
ant below. 

The court instructed the jury that it was necessary for the plain- 
tiff to show that the incompetency of Harrison, the engineer, was 
known, or ought to hâve been known, to those officers of the com- 
pany who were given authority to employ, discharge, or suspend him 
in order to charge the company with the same knowledge; and one 
of the chief grounds of complaint of counsel for the cqmpany is the 
ruling of the court that the power to suspend an employé for in- 
competency vested an agent of the company with authority to re- 
çoive notice of such incompetency. The ccutention of counsel is 
in this case that knowledge must hâve been brought home either to 
P. C. Sneed, the division superintendent, or to W. H. Harrison, the 
superintendent of motive power. W. H. Harrison's office was in 
Newark, Ohio, several hundred miles distant from that part of the 
railroad upon which Harrison, the engineer, whose competency is 
hère in question, was engagea; while Sneed's duties carried him 
from Chicago to Chicago Junction. It would be exceedingly diffl- 
cult to bring home in any way the knowledge of an engineer's in- 
competency to thèse two officers under the circumstances. For the 
safety of the road the company was obliged to intrust to many other 
agents than those mentioned the power to suspend incompétent serv- 
ants in order that the company's property, and the persons whose 
lives were in its custody, should not be exposed to extraordinary 
dangers. Clearly, the men whose duty to the company it was to ex- 
ercise this power were those through whom the company sought its 
knowledge of the manner in which its servants were discharging 
their duties. They were agents for the very purpose of discovering 
habituai négligence, and of preventing danger from its présence, 
when discovered, by immédiate suspension. We entirely concur 
with the court below in holding that an officer entitled to suspend 
a servant of the company temporarily is an oflBicer who has author- 
ity to reçoive notice for the company of the incompetency of the 
person to be suspended. If, as was testified to, Fitzgerald, the yard 
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màstér, had power to suspend the engineer from a further discharge 
o;f his duties when he found that he was intoxicated, if the master 
mechâaic had the power to suspend an engineer pending inquiry for 
any dereliction of duty, if the train master had the same power, then 
ail thèse offîcers were persons whose linowledge of the incompetency 
of employés under their superTision was the knowledge of the Com- 
pany, and the failure on their part to use due diligence in observing 
the copipetency and sobriety of those whom it was their duty to 
suspend for incompetency or inebriety was the négligence of the 
Company. This obligation of a railway company to use due dili- 
gence in the sélection and rétention of its employés is one which, in 
dew of the assumption of risk by the employés of any casual nég- 
ligence of their fellow servants, it is most important to maintain, 
and it should not be frittered away by limiting those whose knowl- 
edge shall be the knowledge of the company to one or two offlcers 
so far removed from possible knowledge as to make it a hopeless 
task to bring the incompetency of subordinate servants to their 
notice. The conclusion thus reached is not in harmony with the 
décision of the court of appeals of Maryland in Railroad Co. v. Hoov- 
er, 79 Md. 253, 29 Atl. 994, already cited, or with that of the suprême 
court of Michigan in Railroad Co. v. Dolan, 32 Mich. 509. It is held 
in thèse cases that the duty o,f a corporation as master to a serv- 
ant of using due care in the sélection of compétent fellow servants 
is fully discharged when its gênerai or représentative offlcers hâve 
exercised due diligence in the sélection and appointment of the sub- 
ordinate oiïïcers whose duty it is to employ and discharge servants. 
Thèse cases are based upon the same view as those in which it is 
held that a master suflQciently performs his duty to his servant of 
furnishing reasonably safe machinery and keeping the same in safe 
repair when he exercises proper and reasonable caution and dili- 
gence in the sélection of those servants whose duty it is to make 
the repairs, and to supervise the condition of the machinery. Won- 
der V. Railroad Co., 32 Md. 418. The suprême court of the United 
States, in a séries of cases, has left nothing to be desired in the clear- 
ness with which it has drawn a line of distinction quite at variance 
with the views of the courts just referred to, Its holding is that, 
where the law recognizes a positive duty owing from the master to 
the servant, a violation of such duty créâtes a liability to the sentant, 
whether it arises from the personal neglect of the master or from 
that of any subordinate, however inferior, to whqm the discharge of 
such duty may hâve been delegated by the master. In the case of 
Railroad Co. v. Daniels, 152 U. S. 684, 14 Sup. Ct. 756, it was held 
that a railroad company was bound to see to it at the proper inspect- 
ing station that the wheels of the cars in a freight train about to be 
drawn out upon the road were in safe and proper condition, and that 
if the servants to whom it delegated this duty performed it so neg- 
ligently as to permit a car to go into service, one of the wheels of 
which had a defect that might hâve been detected without difûculty, 
the company was liable for any injury to another of its servants 
caused by such defect» In Railroad Co. v. Baugh, 149 U. S, 369- 
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386, 13 Sup. et. 914, after referring to the duty of the master to 
use due care in the sélection and maintenance of safe machinery, Mr. 
Justice Brewer, in delivering the opinion of the court, said: 

"That positive duty does not go to the extent of a guaranty of safety, but 
it does require that reasonable précautions be taken to secure safety, and 
it matters not to the employé by whom that safety Is secured, or the reason- 
able précautions therefor taken. He has a right to look to the master for 
the discharge of that duty; and if the master, instead of discharging it him- 
self, sees fit to hâve It attended to by others, that does not change the meas- 
ure of obligation to the employé, or the latter's right to Insist that reasonable 
précaution shall be taken to secure safety In thèse respects. Therefore it 
will be seen that the question turns rather on the character of the act than 
on the relation of the employés to each other. If the act is one done in the 
diseharge of some positive duty of the master to the servant, then négligence 
in the act is the négligence of the master; but if it be not one in the discharge 
of such positive duty, then there should be some personal wrong on the part 
of the employer before he is held llable therefor. But it may be asked, 
is not the duty of seeiug that compétent and fit persons are in charge of any 
particular work as positive as that of providing safe places and machinery? 
XJndoubtedly it is, and requires the same vigilance in its discharge. But 
the latter duty is discharged when reasonable care has been taken in provid- 
ing such safe place and machinery, and so the former is fully discharged 
"when reasonable précautions hâve been taken to place fit and compétent 
persons in charge." 

It is manifest from the foregoing passage that the duty of the 
master to sélect fit and compétent persons is viewed by the suprême 
court in the same light as the duty of the master to provide reasop- 
ably safe machinery, and that neither duty can be so delegated as to 
relieve the master from liability for a failure on the part of his sub- 
ordinate to whom the duty is delegated to exercise proper care in 
its discharge. See, also, Eailroad Co. v. Herbert, 116 U. S. 642, 6 
Sup. et. 590; Hough v. Railroad Co., 100 U. S. 213-218; Fuller v. 
Jewett, 80 N. Y. 46; Eailway eq. v. Brow, 13 e. e. A. 222, 65 Ped. 
941. It follows that to the officer who has the power to suspend 
employés is delegated the discharge of that positive duty which the 
Company owes to each of its servants, to wit, the duty of using rea- 
sonable care to retain in its service only compétent persons, and of 
reasonably supen'ising the work of its servants for this purpose, 
and that a failure on the part of such ofificers to discharge this dele- 
gated duty to the other servants of the company, resulting in injury 
to one of them, renders the company liable. 

There remains to consider only the objection to the charge with 
respect to the measure of damages. The charge of the court, as we 
interpret it, directed the jury to consider as one élément of damage 
the loss of the plaintiff in his earning capacity by reason of his bOjd- 
ily injuries, and to reach the loss of his earning capacity by estimat- 
ing as near as they could his probable yearly earnings during his 
entire life, and to give to him a sum which would purchase hi m a life 
annuity equal to the différence between the amount which he would 
hâve earned each year if he had not been injured and that which he 
could earn each year in his injured condition. We see no objectiqn 
to this measure; indeed, we think it technically accurate. 

The assignment of error based on the refusai of the court to grant 
a new trial for newly-discovered évidence of course cannot be sus- 
v.73F.no.4 — 41 
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tained. It is too well settled in the fédéral courts to need the cita- 
tion of authority that motions for a new trial are addressed to tlie 
discrétion of the trial court. 
Judgment aflBrmed, at the costs of the plaintifE in error. 
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(Circuit Court of Appeals, Sixth Circuit. January 30, 1896.) 

No. 374. 

1. Masteh and Servant— Persokai. Injuries— Unbiocked Railwat Frog. 

Failure of a railroad company to bloclc a frog In Its yard, in violation 
of a statute (Act Oliio, Mareli 23, 1888), does not prevent the company 
from escaping liability to an employé injured in such unblocked frog, 
on the ground of contributory négligence. Krause v. Morgan (Ohio Sup.) 
40 N. E. 886, foUowed. 

2. Samb — Pboximatb (,'aose — Question for Jury. 

Where a switchman was injured by catching hls foot in an unblocked 
frog whlle uncoupling moving cars, held, that the question whether 
the danger from the frog was so substantlally différent in character 
from the danger of slipping, or of trlpping upon the ties or cross rails, 
as to prevent hls original négligence in golng between the cars from 
being the proximate cause of his injuries, was a question for the jury, 
and that It was error to charge that he could not be found gullty of con- 
tributory négligence with respect to the injury caused by the frog, unless 
he knew, or ought to hâve known, that the frog was unblocked. Smlth- 
wick V. Hall & Upson Oo., 2Î Atl. 924, 59 Conn. 261, distingulshed. 
8. Samb — Contributory NEatisENCB — Uncoupling Moving Cars. 

A court cannot say, as matter of law, that It is not négligence for a 
switchman, who might hâve pulled the coupllng pin while the cars were 
standing still, to wait vntil they hâve attained a speed of flve miles an 
hour, and then step in between them, on a dark night, when the ground 
is frozen and likely to be slippery, wltli snow upon It, at a point where 
the tracks interlace, and the ties rise above the level of the roadbed. 

In error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

This is a wrlt of error brought to review the judgment of the circuit court 
for the Northern district of Ohio in a suit brought by Frank B. Craig, de- 
fendant In error, to recover damages for personal injuries from the Lake 
Erie & Western Railway Company, plalntlff in error. The judgment was 
in favor of Craig, for $12,000. Craig was eonductor or foreman of a night 
swltchlng erew in the yards of the railway company at Lima, Ohio. He had 
been in the employ of the company for nearly three years prior to the accident, 
In varlous capacities,— chiefly as brakeman upon a freight train. Hls service 
as eonductor or foreman of the switching crew in the yards of the company at 
Lima began on the 16th of December, 1892, and the accident upon whieh 
this action is founded occurred on the 20th of the same month. The switch- 
ing crew, whlch conslsted of Craig himself, two switehmen, the englneer 
and the fireman of the locomotive, had completed thelr work about 4 o'clock 
In the moming, had washed themselves, and were waiting untll 6 o'clock 
should arrive, when their duties would end. They recelved an order to 
swltch two cars, — one to one train, and one to another, — whlch, coming 
at this late hour, put them in bad humor. The two cars to be switched 
were attached to the front end of the engine, and the engine was backed 
north on the main track in the Lima yard to what was called the swltch 
into the B track. There was a sllght grade from the center of the yard 
down to the switch. The grade from the swltch north on the main track was 
alBO downward, though upon this point there was a conflict of évidence. As 
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the train backed down on the main traek, beyond the switch, Craig stepped 
off on the east slde of the main track, about opposite the switch point, and 
■waited untU the train had passed beyond the switch. One of hls swltchmen 
tumed the switch, and then Craig gave the swlft signal to kick the car hard 
up the B switch. The engineer obeyed the signal, and pushed the cars up the ' 
B. switch. Craig stepped in between the first and second cars as they went 
by him, to pull ont the coupling pin. He succeeded in doing this, but Ml and 
was run over. His legs were so mangled that both had to be amputated. 
He was found lying uuder the flre box of the engine. The contention for the 
plaintiff was that Craig had caught hls foot in a frog whlch was unblocked, 
in violation of the statute of Ohio, and that this was the cause of the acci- 
dent. The évidence was very conJilcting as to whether the frog was blocked 
or not. There was some conflict of évidence, also, as to the si)eed of the train 
at the time that Craig entered between the cars. Craig hiraself said that the 
speed was from three to four to flve miles an hour. Other witnesses said that 
the speed was from four to five miles an hour. The engineer testifled that 
Craig had given him a swlft signal, — that is, a signal for a hard kick. — and 
that the speed was about ten miles an hour. His fireman, however, thought 
that it was about flve miles an hour. The night was cold. The ground was 
frozen. The roadbed about the switch was usually moist, when not frozen. 
There was some snow on the ground. It was quite dark. The ruie of the 
company forbade brakemen and swltchmen to enter between cars in motion, 
to uncouple them. This rule was upon a time card furnished by the company 
to Craig. It was in évidence that the rule was generally not ol)sorved in the 
Lima yard, and that the violations of the rule were knowu to the division 
superintendent and the yard master. The division superintendent aamitted 
upon the stand that the rule was not always observed, but stated that he had 
cautloned the men against entering between the cars when they were moving 
too rapidly, and advised them against their taking such risks. It was also in 
évidence that it was the gênerai custom on railroads to uncouple cars in this 
way. The learned judge who preslded at the circuit told the jury that the sin- 
gle question before them was whether Craig had been injured by getting his 
foot in the unblocked frog; that if Ue went in between the cars, knowing that 
the frog was unblocked, lie was guilty of contributory négligence, and could 
not recover. The court further told the jury that if Craig did not know, or 
might not, by reasonable care, bave known, tliat the frog was unblocked, 
there was no other question of contributory négligence in the cage, and tliat 
even if Craig had been négligent in going in between the cars, because of a 
possible danger of falling, such négligence would not prevent his recovery 
for an accident happening by reason of the unblocked frog, because it would 
not be the proxlmate cause of tiie injury. 

J. B. Oockrum, W. H. Miller, and Doyle, Scott & Lewis, for plain- 
tiff in errer. 

King & Tracy and Cable & Parnienter, for défendant in error. 

Before TAPT and LUETON, Circuit Judges, and SEVEEEXS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts as above). The 
liability of the défendant railway company was asserted by the 
plaintiff on the ground that it had failed to block a railway frog in 
its yard at Lima, in violation of a statute of Ohio passed March 23, 
1888 (85 Ohio Laws, 105), requiring ail railway corporations operat- 
ing railways in the state to block or till such frogs, for the safety of 
their employés, and imposing a punisliment for failure to do so. We 
hâve already held, in Railroad Co. v. Van Horne, 16 C. C. A. 182, 69 
Ped. 139, that the eflect of this statute is to make a failure by a 
railroad company to comply with it négligence, as matter of law. 
This is the ruling of the suprême court of Ohio in construing an 
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analogous statute enacted to compel mine owners to adopt safety 
appliances for their employés. Krause t. Morgan (Ohio Sup.) 40 N. E. 
886. The statute does not, however, prevent the master, in such 
• cases, from escaping liabilitj, if the employé injured by the master'a 
noncompliance with the statute is himself guilty of contributory 
négligence. This is expressly ruled by the suprême court of Ohio in 
the case cited, where, after an elaborate review of the authorities in 
other States, Judge Speer, speaking for the court, sums up its con- 
clusions as follows: 

"While the statute, as we construe it, does not inake the operator of the 
mine absolutely liable to a party injured by au explosion of gas, where the 
operator has not complied with the statute, such conduct is négligence per se; 
and the employer cannot escape liability by showlng that he took other meana 
to protect the workmen, equally efllcacious. Proof of failure to obey the stat- 
ute is ail that is necessary to establish négligence on the part of the operator, 
but the statute does not change the well-established rule that, where one has 
been guilty of négligence that may resuit in injury to others, still the others 
are bound to exercise ordinary care to avoid injury." 

This was the view which the trial court took of the statute, and 
it was correct. 

The only material question presented on this record is whether the 
trial court erred in its ruling that unless Craig knew, or ought to 
haye known, that the frog was unblocked, he could not be guilty of 
négligence contributing to au injury occurring to him by catching 
his foot in the unblocked frog. The court below held that if Craig 
got his foot in the unblocked frog, without knowing that the frog 
was unblocked before he went in between the cars, his négligence 
in going in between the cars, however great, would not, in law, con- 
tribute proximately to the injui'y. We cannot concur in this view. 
If the circumstances under which he went in between the cars to do 
the uncoupling were such that lie might reasonably hâve anticipated 
falling or tripping over the crossrails, or the heavy crossties which 
projected above the ground to support the switch, or upon the slip- 
pery ground, we think it would not hâve been unreasonable in the 
jury to find that his falling by reason of being caught in the frog 
was so similar in its character as to connect his négligence in going 
between the moving cars with the accident, as the causa causans. 
A fall from any cause, while he was between the cars moving at the 
rate of flve miles an hour, would be most likely to resuit in serions 
injury to him, and to bring some part of his body under the wheels 
of the car. It might not hâve been necessary, to cause the accident 
which happened, that his foot should hâve been so fixed in the jaws 
of the frog that he could not remove it without effort. It might 
hâve been quite suflicient that he tripped against the frog, or caught 
his toe in it but temporarily, to hâve caused the injury in this case. 
In other words, any other possible obstruction in the roadbed, or 
reason for falling, might hâve caused the sarae accident in the same 
way. In this view, though Craig did not know that the frog was 
unblocked, and had no reason to know it, the jury might still hâve 
found, with reason, that he should hâve anticipated the présence 
of something upon the roadbed operating in substantially the same 
way to cause the accident which happened. Let us put an extrême 
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case, for the purpose of illustration: Suppose that a man upon the 
Ughway near a railroad crossing saw a train approaching at a very 
rapid rate, and, instead of waiting until it should pass, recklessly at- 
tempted to cross in front of it, and that, in jumping before the engine, 
lie caught his foot in an unblocked frog, wliicli he did not know, and 
liad no reason to believe, was there, and tliat he was thus run down 
and killed; could it be said, as matter of law, that his wanton ex- 
posure to danger, in jumping before the rapidly approaching train, 
was not a direct and immédiate cause of his death? Would it not 
at least be a question for the jury to say whether his négligence was 
a proximate cause? In Kailway Co. v. Kellogg, 94 U. S. 469, Mr. 
Justice Strong, speaking for the suprême court, said: 

"The tnie rule Is that what Is the proximate cause of an injury is ordi- 
narily a question for the jury. It is not a question of science, or of légal 
knowledge. It Is to be determined as a fact, in view of the circumstances 
of fact attending It. The primary cause may be the proximate cause of a 
dlsaster, though it may operate through successive Instruments, as an article 
at the end of a chaln may be moved by a force applied to the other end, 
that force being the proximate cause of the movement, or as in the oft-clted 
case of the squib thrown in the mariset place. 2 \V. Bl. 892. The question 
aJways Is, was there an unbrolien connection between the wrongful act and 
the injury,— a continuous opération? Did the facts constitute a continuons 
succession of events, so linked together as to malie a natural whole, or was 
there some new and independent cause intervening between the wrong and 
the injury? It is admitted that the rule is difflcult of application. But it is 
generally held that in order to warrant a finding that négligence, or an act 
not amounting to wanton wrong, is the proximate cause of an injury, it must 
appear that the injury was the natural and probable conséquence of the nég- 
ligence or wrongful act, and that it ought to hâve been foreseen, In the 
light of the attending circumstances. • • * But when there is no Inter- 
mediate, efficient cause, the original wrong must be considered as reaching 
to the effect, and proximate to it. The inquiry must therefore always be 
whether there was any Intermediate cause, dlsconnected from the primary 
fault, and self-operating, whlch produced the injury. Hère lies the difflculty. 
But the inquiry must be answered in accordance with common understand- 
ing. In a succession of dépendent events, an interval may always be seen, 
by an acute mind, between a cause and Its efCect, though it may be so im- 
perceptible as to be overlooked by a common mind. * * * Such reflne- 
ments are too minute for rules of social conduct. In the nature of things, 
there is in every transaction a succession of events more or less dépendent 
upon those preceding; and it is the province of a jury to look at this suc- 
cession of events or facts, and ascertain whether they are naturally and prob- 
ably connected with each other by a continuous séquence, or are dissevered 
by new and independent agencies, and this must be determined in view of 
the circumstances existing at the time." 

The question hère is whether the intervention of the unblocked 
frog was so neAv and independent a cause of the injury, as distin- 
guished from the original négligence of Craig in going between the 
moving cars, that it was the sole, proximate cause. Much reliance 
was placed by the défendant in error on the case of Smithwick v. 
Hall & Upson Co., 59 Conn. 261, 21 Atl. 924. In that case a workman 
had been wamed not to go to the end of an unfenced platform, be- 
cause of the danger of slipping on the ice which was there, and 
falling off to the ground below. He went there nevertheless, and 
while there the wall of an adjacent building fell on him, and he was 
injured. The suprême court of errors of Connecticut held that his 
négligence in not heeding the warning was not contributory to 
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the injury which happened to tim. The case is easily distinguislied 
from the one at bar. There the injury which happened proceeded from 
a manifestly différent cause from that which the plaintifiE had been 
wamed against, and, while he might hâve assumed the risk from the 
one, he did not assume the risk from the other. Hère, if the jury 
were to ûnd that the accident, as it happened, by the catcliing of the 
foot in the frog, was e^tirely différent in its character from that 
which the plaintiff might hâve expected by falling over any ob- 
struction, or by slipping, they would be at liberty to do so, and to 
flnd that his négligence in going between too rapidly moving cara 
was not a proximate cause of the accident. Ail that we hold la 
that the jury might reasonably hâve found, from the évidence in thia 
case, that the danger from the frog was not substantially différent 
from the dangers which he had reason to anticipate, and, therefore, 
that his négligence did contribute to the accident, as a proximate 
cause. Hence the question of proximate cause ehould hâve been 
submitted to the jury. 

2. It is also urged in support of the charge below that there was 
no évidence to sustain the contention that the plaintifif's going in 
between the cars was négligence. There was a rule of the company 
which forbade it. It was in évidence that this rule had been more or 
less disregarded, and that the division superintendent was aware of 
it. He himself stated that he had seen switchmen enter be- 
tween moving cars, and had only wamed them against taking the 
risk of going in between the cars when they were moving too rapid- 
ly. If this was ail the évidence, the court might perhaps hâve 
held that the rule had been abrogated; though ordinarily, when a 
rule is formally adopted, its abandonment by matter in pais is a 
question for the jury. But, the rule aside, there was évidence which 
should hâve been submitted to the jury on the question of Craig'a 
négligence. The engineer testifled that the train was going at ten 
miles an hour, and the other witnesses testifled that it was going 
about five miles an hour. Assuming, for the purpose of the argu- 
ment, that we might reject the évidence of the engineer as too slight 
for considération, we do not think the court is able to say, as matter 
of law, that it was not négligence for a switchman, who himself 
admits that he had the opportunity to pull the pin while the cars 
were standing still, to wait until they had attained a speed of five 
miles an hour, and then to step in between them, on a dark night. 
when the ground was frozen and there was snow upon it, at a point 
where the tracks interlaced, and where the ties rose up above the 
level of the roadbed, and where the usually moist ground, in a frozen 
condition, was likely to be slippery. Five miles an hour is a very 
fast walk, and approximates, in ordinary persons, the speed of a 
trot. It is in évidence, and it is not denied, that, just before going 
between the cars, Craig gave the swift signal to the engineer, which 
means a hard kick of the cars. The jury might reasonably say 
that, where such a hard kick was necessary, it was the duty of the 
switchman, if possible, to avoid stepping in between the cars, under 
the circumstances, to uncouple them, when he might hâve done this 
just as well with the cars standing stilL Evidence of the existence of 
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a gênerai custom of uncoupling cars when in motion was introduced. 
It is not necessary for us to consider the competency of such évi- 
dence. Suffice it to say, it did not show what was the customary 
speed of the train when the uncoupling was done. Nor could it 
be regarded as conclusive on the question of négligence. It was, 
at most, but a circumstance for the considération of the jury. A 
verdict based on the négligence of Craig in uncoupling as he did 
could not be set aside for insufScient évidence. The judgment of 
the court below is reversed, with directions to order a new trial. 
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(Circuit Court of Appeals, Sixth Circuit. April 14, 1896.) 
No. 355. 

CONTRIBDTORY NEGLIGENCE— UNCOUPLING CARS. 

Plaintiff was a bralieman on a freiglit train of the défendant rallway 
eomimny. In order to eut out flve cars from the train, and leave them on 
a siding, such flve cars, with the two between them and the engine, were 
uncoupled from the remainder of the train, drawn forward, and backed 
down upon the siding. Plaintiff then xmcoupled the second car from the 
flrst of the five cars whlch were to be left behind, the coupling on the sec- 
ond car being an automatic one, but attached to the other car by a linli 
and pin; gave the signal to the engineer to go aliead; and rode on the 
drawbar of the second car to the switcli leading to the siding. He there 
dismounted, closed the switch, gave the signal to the engineer to bacli 
down to the remainder of the train, and, as the engine and cars approached 
the switch, stepped out on the track, and attempted to remove the link and 
pin from the rear of the second car, while walking in front of the moving 
train, in order that the automatic coupling might connect with a similar 
one on the next car. While so walking in front of the moving cars, he 
tripped on a grade stake between the ties, and was run over and injured. 
The rules of the company f orbade employés to step in front of moving cars. 
Plaintiff might hâve removed the link and pin either before the engine 
and cars began to back, by walking a short distance up the track, or be- 
fore coupling them to the remainder of the train, by giving the engineer 
the signal to stop before reaching the standing cars. The track was cov- 
ered with snow, and, at the point where he stepped upon it, was ob- 
structed by the rails leading into the switch. There was évidence that 
the rule forbidding employés to step before moving cars was often dlsre- 
garded, but no évidence that the ofRcers of the company had any notice of 
such disregard, and it was shown that the course adopted by plaintiff was 
considered by the employés generally as dangerous. Held, that plaintiff 
was guilty of such contributory négligence as to bar any recovery from the 
railway company for his injuries, even if the présence of the grade stake 
constituted négligence. 

Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This Is a writ of error to review a judgment of the circuit court for the East- 
ern district of Michigan for the défendant in a personal injury suit brought 
by William J. Gleason against the Détroit, Grand Haven & Milwaukee Rail- 
way Company. Gleason was a bralœman in the employ of the défendant 
railway company. On the 3d day of F'ebruary, 1894, he was acting as head 
brakeman upon a freight train running wild; that is, not running upon sched- 
ule time. The conductor of the train decided that, in order to reach Pontiac 
before a regular passenger train was due there, it was necessary to leave five 
cars of his train upon a switch track at Birmingham, a station upon the road. 
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Accordingly, ail the train but the seven cars next the englne were eut off, and 
left standing upon the main traels, whlle the engine drew the seven cars for- 
ward beyond the switcb. When the switch was opened, the engine baclied the 
seven cars upon it, in order to leave the last five cars there. Thèse the plaintifC 
uncoupled from the two cars attached to the engine. The second car irom the 
engine had vchat was known as a Gould or Janey coupler, whlch, vyhen used 
with another of the same klnd, operated automatically, se that the brakeman 
was not requlred to step in between the cars to do the coupling. When, how- 
ever, the Gould coupler was to be coupled to the drawbar coupling in ordi- 
nary use, It was necessary to use a link and pin. ïhe connection between 
the second car from the engine and the next car left upon the side track had 
been made by a link and pin. The plalntiff, after iiaving eut off the five cars 
on the switch track, rode upon the drawbar and liuk of the second car back 
again to the main track. He jumped off the car as it went by the switch, and 
turned the switch so that the engine with the two cars attached might back 
up to the part of the train which had been left upon the main tracli. As he 
turned the switch, he perceived that the first car upon the main track with 
which the coupling was to be made had also a Gould coupler, and that the 
link upon the second car upon whlch he had ridden must be removod befora 
the coupling. As he turned the switch, he gave the signal to the ensineer to 
back up. He walted until the car had reached the switch, going at the rate 
of a fast walk, and stepped in front of it, to remove the pin and liuk. He 
had to use both hands to do this. At a point 25 feet from the switch, his 
foot struck a grade stake, which protruded about 214 inches above the ground, 
in the middle of the main track. He stumbled, aud fell forward upon his 
hands, and attempted to get off the track; but, in doing so, he was run over, 
about 22 or 23 feet from the point where he stumbled. Hls right leg was so 
Injured that it had to be twice amputated, and he sufCered other injuries. 
The plaintlff had been in the employ of the défendant company for three or 
four months, and had been a brakeman for two or three years on other roads. 
The stake upon which he stumbled was a grade stake, which had been whero 
it was for more than a year. It lay abutting a eross-tie. There was snow 
upon the ground, and it had drifted up against one slde of the stake, so as to 
partially conceal it. It was cold weather, and the ground was frozen. It 
was in the afternoon, and in daylight. The passenger train was due at 
Pontiac at 5:07. The rules of the défendant company requlred that the 
freight train should be there 10 minutes before the passenger train. The run 
from Birmingham to Pontiac was a little over 7 miles, and usually requlred 
35 minutes. It was 15 minutes after 4 when the freight backed ofC the siding, 
and was about to start for Pontiac. This left 42 minutes in which to make 
the run, whlch usually took 35 minutes. The plaintlff, in his évidence, how- 
ever, statçd that they had but 25 minutes in which to make the run, which 
usually took 35, and he was therefore in a hurry. On cross-examination, the 
plaintifC stated: "As soon as I had set the block, I got down, and rode back 
on the link of the rear car of the two attached to the engine. I sat on the 
link, and hung on the drawbar. Why I did not pull the pin while sittiug on 
the link was Isecause I could do it more convenlently after backing up, and I 
could not pull it while sitting on it. I could not pull before starting north 
with the two cars, becanse I had to run to catch them. I jumped off when the 
car passed the switch, so as to turn the switch and lock it. I did not go be- 
yond the switch. I swung them down. It was my duty to do so. I did not 
ride as far as the cars went. I dropped off, and went over to the switch, sr> 
as to turn it, so thèse two cars could be put on the main track. As I turned 
the switch, the rear car where the pin was might hâve been twenty or twenty- 
flve feet north of the switch. Q. New tel! the jury, after you had turned the 
switch, and while the car was standing still, why dldn't you walk up there. 
and take that link out? A. The car was not standing still after I had the 
switch turned. Q. You said it didn't back up until you gave the signal? A. 
Well, I gave him the signal to stop, and, when I threw the switch, he knew 
enough to back up, and then I had given him the slow signal. Q. Then, be- 
fore he commenced to back up, you gave him the signal to back up, didn't 
you? A. Well, about the same time. Q. Now, just once more tell the jury, 
while that car was standing there. why didn't you step up and take out that 
pin? A. I didn't hâve time to walk down and do it. I had 25 minutes ahead 
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of the mail to make Birmingham. I swung him down, and started him back 
at tlie same time. Q. Then the fact is that the engine and the two cars com- 
menced to back up betore you attempted to take the link and pin, is that so? 
A. Started to back up; yes, sir. When they started to back up, I was stand- 
ing by the switch, waicing for them, untll the cars got opjiosite me. About 
two or three seconds I waited, until the car was opposite al)out two or three 
feet nortii of the switch, when I stepped in front of it, to take ont the link 
and pin. I had to walk over the ties where the split switch is. There are 
some six or eight of those ties. I got over the switch ties without any trouble. 
I went about twenty-flve feet up to where this stake was bet'ore 1 met with 
any obstruction. I was faced kind of sideways like, going right along the 
traek, kind of a fast walk. ïhe train was backing ail the while. The pin 
came ont without any trouble. I toolî sorae eiglit or ten stcps before I got It 
out. I took the pin out with one hand. and the link with tlie other, and let 
the pin drop back in, and thrcw the link to one gide." Again, tlie witness 
said: "AVhen I got ofî from my seat on the coupling at the point of the 
switch, the last car had passed over the switch. As I got off, I signaled 
the engineer to stop. .■Vfter that I thrcw the switch for tlie main track, 
locked it, and gave the signal to back up. It took me about as long as it took 
the engineer to stop aud back up even witli the switch. Wiien I had got 
the switch locked, tlie rear car that was backing was about four to eight feet 
north of the switch. I stood at tlie point of the switch until the car got 
right opposite me. Then I went in between tlie rails, to do wliat I hâve de- 
seribed. Q. After you had put thèse cars into tlie side track, wliat orde* 
or direction, if any, did tlie conductor glve you? A. The conduetor said, 
after we put in the four cars: "(Jet on and set the brake of that licad car, 
Billy, aud let them out on the main track, and couple up and g(!t out of hère.' 
Q. Mr. Gleason, when did you first discover that there was a Gould coupling 
attached to the statiouary car? A. Well. I discovered that after getting off 
the link that was on the two cars, and after giving the engineer the signal 
to back up, and from my switch I looked down and saw in the statlonary 
car there was a (rould coupler there, aud the jaw was open. Q. Where 
was the rear car attached to the engine witli the other Gould coupler then? 
A. It was backing for tlie switcli towards me. Q. How far from you was 
the car when you discovered that there was a Gould coupler on the statlon- 
ary car; that is, how far from you was the rear car that was advancing? 
A. The rear car was about opposite me from the switch stand, or perliaps 
a foot or so behind, but 1 got in opposite the switch just immediately. Q. 
Now, on the day of the accident, how did you kuow that the north end of the 
train that was standing on the main track was a car that had a Gould coup- 
ler upon it? A. Because, when I threw tliat switch at the switch stand, 1 
saw it. I could sce from where I stood the Gould coupler on tlie car on the 
main track, and knew the one on the north end of the two cars that were 
attached to the engine was a Gould coupler also. I knew that by the looks 
of it." 

Eule 24 of the company, which tlie plaintifE had recel ved and read, was 
as follows: "AU persons entering into or remaining in the service of this 
Company are warned that the business is hazardous, and that, in accepting 
or retaining employment, they must assume the ordinary risk attending it. 
Each employé is expected and roquired to look after and be responsihle for 
his own safety, as well as to exercise the utmost caution to avoid injury 
to his fellows, especially in the switching of cars and in ail movements of 
trains. Stepping on the front of approaching engines and cars, jumping ou 
or off trains or engines at high speed, getting between cars while in motion 
to uncouple them, coupling by hand when it is practicable to use a stick or 
pin for guiding the link, and ail similar imprudences, are dangerous and In 
violation of duty, and strictly prohibited. Employés are warned that, if they 
commit them, it will be at their own péril aud risk. Employés of every raiiK 
and grade are warned to see for themselves, before usiiig them, that tl'ie ma- 
chinery or tools which they are expected to use are in proper condition, or 
see that they are so put, before using. Ail will be held responsible accord- 
ingly. The company does not wish nor expect its employés to incur any 
risk whatsoever from which, by the exercise of their judgment and by Per- 
sonal care, they can protect themselves, but enjoins them to take time in ail 
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cases to do their duty In safety, whether they may be at tlie time acting 
under orders of their superiors or otherwise." 

ïhe plaintiŒ sought and was permitted to introduce évidence of tlie custom 
among switchmen on defendant's road and other rallroads of removiug links 
from tbe Gould coupler of a car whlle In motion just before It was to be 
coupled wlth another Gould coupling. Accordingly, the plaintift's counsel 
put thls question to the plaintiff: "Q. And, during the time you were em- 
ployed by the défendant railway company, state whether or not there was 
any custom as to the removal of a linli from the Gould coupler attached to a 
car movlng backward to be coupled to another car to which a Gould coupler 
was attached. (Objected to by défendant as Incompétent and immaterial. 
Answer permitted by the court.) A. Yes, sir; the custom was to step in 
between the rails ahead of this car, take the liuk In one hand, and pull the 
pin wlth the other, also move along with the car." James If. Lynch testi- 
fled that "the custom is that when they are backing up the engine and cars, 
and there is a link in the car, we get in and reniove the link if they are going 
slow enough. We remove the link before we make the coupling, if necessary to 
remove It." On cross-examination the witness testlfied as foUows: "Brakemen 
take chances in going, while the car is in motion, to remove a link, if it is go- 
ing too fast. The only excuse for plaintiff going in and walking back in front 
of the car would be that they were probably in a hurry to get away. He 
could not hâve walked on the side and get the link out. The better way 
would hâve been for him to bave removed the link before giving the signal 
to start, if he knew the link was to corne out, and if he had tlme. It would 
hâve been the safest way for him to take the link out before he signaled the 
train to back to make the connection. I thlnk it would hâve been the proper 
thing for him to take the link before he gave the order to the englneer to 
back up, provided he knew it was to be taken out. If he rode back on the 
link, he must hâve known that It was there. It is always dangerous to go 
in front of a car when it is being backed up. A man that goes In, in that 
way, takes Jils chances. The only excuse there could be for him to go in 
and walk back in front of the car to take out that link, the englneer tieing 
under hls control, would be that they were probably in a hurry to get away. 
It would hâve been a great deal safer to remove the link while the car was 
standing. Walking over those swltch ties, and also having to step over the 
rail that extends off from the main track onto the side track, would be a 
dangerous place. The swltch ties are considerably higher than the surface 
of the ground. There being snow on the ground, and being frozen, it would 
naturally be sllppery. Plaintiff having opportimlty to take the link out 
while the car was standing, it would be négligence for him to go in and 
walk over the ties and rails. It would dépend a good deal on how fast they 
were going. The faster they were going the greater the danger. It is al- 
ways dangerous to go in front of a train that is moving. If the cars were 
300 feet apart, I don't think it would be necessary to go in between the switch 
rails where it bears oft to go onto the side track." Robert H. Stagg testlfied 
that it was the custom to step in between the rails next to the moving car to 
take the link out, and throw It aside with one hand, and to ralse the più 
with the other. That this was the custom on the defendant's road. On 
cross-examination he testlfied as foUows: "Q. Would not the safe way and 
the proper thing for him to hâve done bave been to hâve walked along by the 
side between the side track and the main track until the car that was back- 
ing up had arrived nearly to the car that was standing on the main track, and 
then signal the englneer to stop, and go In and remove the pin? A. I suppose 
that is according to the rule. Q. That Is according to the rules? A. Yes, 
sir; but it is not customary. Q. But you men do this for your own conven- 
lenoe, to get over the road, as you call it? A. We do it to save time and 
hold our positions. If we don't, we lose our jobs. Q. Never mind your 
job. Now, I want to ask you the question, what offlcer of the company did 
you ever tell you were habitually dolng it? A. I hâve not told any one of 
them. Q. And you hâve no knowledge any offlcer saw you do it, hâve you? 
A. Not that I know of. Q. So that every time you went in there you knew 
you were violating the rules of the company, didn't you, while the carg 
were In motion? A. Of course, but— Mr. Hurd: I object to thls as incom- 
pétent. It Is a question of the construction of the rule, and we say the rul« 
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don't apply at ail— Court: Mr. Hurd, I wlU glve you an exception." The 
wltness continues: "It would hâve been the safe thlng and the right thing 
for hlm to remove the link before he gave the order to back after he tumed 
the swltch If he was within 20 or 25 feet of It. It was reckless for him to 
go in there, and walk over those switch ties, and over that rail that led from 
the main track onto the side traek If he did not know It was necessàry to re- 
move the llnk In order to make the coupling. The safest way wonld be 
for the plaintlff to walk back between the main track and the slde track, 
and walt untll the car arrived nearly to the one standing on the main 
track, and then signal the engineer to stop, and then to go in and remove the 
llnk. The plaintlff selected the most dangeroua place he possibly could for 
the purpose of removlng the llnk by going in where thls split switch passed 
over the ties and over the rail, where It led from the main Une onto the slde 
traek." Similar évidence was given by three other brakemen who were 
called to testlfy to the custom of going in to remove a link from a coupler 
while the car was in motion. 

At the conclusion of the defendant's évidence, the court dlrected a verdict, 
on the ground that the plaintlff, on his own évidence and on ail the évidence 
In the case, was shown unquestlonably to hâve been guilty of contributory 
n^ligenee causlng the accident 

Hurd, Brumback & Thatcher and G. W. Radford, for plaintifif in 
error. 

W. B. Williams, Harrison Geer, and L. C. Stanley, for défendant 
in error. 

Before TAFT and LUETON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts as above). The Judg- 
ment must be afflrmed. We do not see how a verdict for the plain- 
tiff upon this évidence could possibly be allowed by the court, in 
its judicial discrétion, to stand. The plaintlff had the choice of do- 
ing the work which it was his duty to do either in a safe or in a 
very dangerous and reckless way. This is fuUy established by his 
own évidence. He chose the reckless and dangerous mode, and he 
must bear the conséquences of his choice. It is urged on his behalf 
in this court that he was in a hurry; urged thereto by the conductor. 
The language of the conductor does not indicate that he told him 
to be in a hurry, but only that he should be prompt. The time which 
he proposed to save by the course he took, instead of removing the 
link while the car was at a standstill before theengine backedup,was 
so slight as not to make any practical différence whatever in the 
train's reaching its destination at Pontiac. He says that he did not 
perceive that the stationary car had a Gould coupler until he turned 
the switch; but he might hâve seen it, and it was his duty to see 
to this in order to détermine at a time when he could safely re- 
move the link whether it was necessàry to do so. He knew that 
the link was there, because he rode on it, and knew, also, that Gould 
couplers were common in Michigan, because the statute of that state 
requires that ail cars now made in Michigan should hâve Gould 
couplers. It was his duty to anticipate, therefore, the probability 
that the car to which the coupling was to be made would be a Gould 
coupler, and that it might be necessàry to remove the link. By 
not removing the link when the car was not in motion, he took his 
chance of in jury from a removal of the link while the car was in 
motion as it pasaed the switch. Even then there was no necessity 
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f or Ms going in front of the car, for he might hâve waited until thé 
two cars had corne near together, and then hâve stopped the engine 
by a signal, and hâve removed the link. He had two courses which 
were entirely free from danger, and one which, by the évidence qf 
his own witnesses, was very dangerous; and he selected the dan- 
gerous one, 

Rule 24 strictly prohibited as dangerous, and in violation of duty, 
stepping on the front of approaching engines and cars, jumping on or 
ofE trains or engines at high speed, getting between cars while in mo- 
tion to uncouple them, coupling by hand when it was practicable to 
use a stick or pin for guiding the link, and ail similar imprudences. 
It was certainly within the inhibition of tliis rule for the plaintiff 
to step in front of a moving car to remove a link, when it was pos- 
sible and proper for him to remove the link before the car began 
to move. It was manifestly an imprudence similar to those exactly 
described in the rule, and plaintiff's own évidence shows that it was 
80 understood by the defendant's employés. It is attempted, how- 
ever, to justify plaintiff's course by proof that it was customary for 
switchmen to do what the plaintiS did. The évidence thus intro- 
duced did not show that the custom was known to the offlcers of 
the company; but it did show that the custom when practieed in a 
situation like that in which the plaintifl was, even by those who tes- 
tified to it, was regarded as dangerous and reckless, as contrary to 
the rules of the company, and as only to be followed at the risk of 
the employé. The suprême court of Michigan has reached similar 
conclusions on ail the points hère considered in a case very like this 
one in ail its facts. Loranger v. Railway Co. (flled Feb. 12, 1895) 
62 N. W. 137. 

It is contended on behalf of the plaintifl that, even if the course 
which the plaintifl took was négligence, it was not the proximate 
cause of the accident, because he did not know of the présence qf 
the grade stake. The obstruction oflered by the grade stake was 
j ot différent from that which was oflered by the cross-ties and the 
cross-rails. It was exactly of the same character, and it was of the 
class of dangers which the plaintiff had every reason to anticipate 
tn going in between the rails and in front of the moving car under 
the circumstances. It seems to us clear, as a matter of law, there- 
fore, that his négligence was the proximate cause of his injury. 

The présent case is a différent case from that considered at the 
présent term in Eailway Co. v. Craig, 73 Fed. 642. There the acci- 
dent happened by reason of an unblocked frog, the présence of which 
the plaintifl had no reason to suspect. It was held that the ques- 
tion of proximate cause in that case was a question for the jury, 
because the jury might there reasonahly bave found that the trap- 
like «îharacter of the unblocked frog was such a new independent 
and unexpected cause of the accident as to break the chain of légal 
causation between the plaintiff's négligence in stepping in between 
the moving cars and the injury which did occur from the unblocked 
condition of the frog. We reach our conclusion in this case on the 
assumption that the présence of the stake in the middle of the track 
for a year tended to show négligence on the part of the company, 
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causing tlie accident. The évidence was insufiScient in law to sus- 
tain a verdict for the plaintiff, and required the court below to di- 
rect a verdict for the défendant. Judgment afifirmed. 
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TRUST CO. 

.Circuit Court of Appeals, Sixth Circuit Aprll 14, 189G.) 

No. 343. 

LiFK Insurance — Misbkpresentations in Application — Construction of 
Statdte— "GooD Faith. " 

A statutory provision that no immaterlal mlsrepresentation In tiie ap- 
plication shall avold the pollcy unless it is made "in bad faith" (Act Pa. 
June 23, 1885), means witb an actual intent to mislead or decelve, and 
does not Include a misstatement, honestly made, through inadvertence, 
or even gross forgetfulness or carelessness. 72 Fed. 413, reafflrmed. 

In Error to the Circuit Court of the United States for the Mid- 
dle District of Tennessee. 

This was an action at law by the Mechanics' Sarings Bank & 
Trust Company, of Nashville, Tenn., against the Penn Mutual Life 
Insurance Company, on a policy of insurance on the life of John 
Schardt. The circuit court gave judgment for the plaintiff on the 
verdict of a jury, and the défendant brought error. This court 
heretofore afflrmed the judgment (72 Fed. 413), and the défendant 
has now filed a pétition for a rehearing. 

F. C. Maury and J. B. Daniel, for plaintiff in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge. This is a pétition for rehearing by the 
plaintiff in error. The action below was on a policy of life insur- 
ance, and resuit ed in a verdict and judgment against the défendant, 
the insurance company. In the opinion heretofore flled in the case 
we reversed the judgment of the court below for an error in ex- 
cluding évidence, and for the guidance of the court below in a new 
trial we considered other questions upon the record. The Penn- 
sylvania statute which controlled the construction of the policy pro- 
vided, in effect, that no mlsrepresentation in the application should 
avoid the policy unless it was either made in bad faith or was ma- 
terial to the risk. It appeared upon the trial that in answering a 
question as to other life insurance upon his life the insured had 
stated three policies aggregating $16,000, but had omitted one 
which he had for |5,000. The court below refused to charge the 
jury that this mlsrepresentation avoided the policy because nec- 
essarily made in bad faith, even if it was not material to the risk. 
In this we held there was no error, and we are pressed by the péti- 
tion for a rehearing to examine the correctness of our holding. The 
argument of learned counsel is that a mlsrepresentation in bad 
faith, within the meaning of the statute, is an untrue statement, 
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made under such cîrcumstances that it would, if resulting in injury, 
support a recovery in an action for deceit at common law; that in 
such an action, if the fact misrepresented is one concerning defend- 
ant's own affairs, of which he must at some time hâve had personal 
knowledge, he is held to a knowledge and recollection of it at the 
time of the statement, and cannot be heard in défense to say that 
iaadvertently and through forgetfulness he made the statement in 
the honest belief of its truth. Therefore it is said that in this case 
the court below should hâve told the jury that, as the insured must 
hâve known of the omitted policy when he took it, he is conclusively 
presumed to hâve knovi'n it when he signed his application, and so 
to hâve made the statement concerning his other Insurance in bad 
faith. The argument is unsound. We hâve hère to deal with the 
statutory meaning of the phrase "misrepresentation in bad faith." 
"In bad faith" is not a technical term used only in actions for de- 
ceit. It is an ordinary expression, the meaning of which is not 
doubtful. It means "with actual intent to mislead or deceive an- 
other." It refers to a real and actual state of mind capable of both 
direct and circumstantial proof. A man may testify directly to 
his knowledge and intention if they are in issue, and they may also 
be inferred from circumstances. If a man makes a statement in 
the honest belief that it is true, he does not make that statement 
in bad faith, even if his honest ignorance of the truth is the resuit 
of the grossest carelessness. The fact that he could only be igno- 
rant through gross carelessness may be évidence to show that he 
was not ignorant, and therefore spoke in bad faith; but, grant hia 
honest belief in bis statement, and there cannot be bad faith on his 
part in the ordinary sensé in which those words are used in the Eng- 
lish language. This is the sensé in which they are used in the Penn- 
sylvania statute. Therefore it would clearly not hâve been bad 
faith in the insured if he made the statement concerning his other 
insurance in the honest belief in its truth, and omitted the $5,000 
policy through forgetfulness and inadvertence. 

Whether actual bad faith must be shown in common-law actions 
for deceit to justify a recovery has been the subject of much con- 
troversy, and it has been finally settled in England by the décision 
of the house of lords in Derry v. Peek, 14 App. Cas. 337, that there 
can be no recovery in such an action whenever the défendant made 
the statement complained of in the honest belief of its truth, how- 
ever unreasonable such belief. Such, too, would seem to be the 
holding of the suprême court of the United States in Lord v. God- 
dard, 13 How. 198 (see, also, Biggs v. Barry, Fed. Cas. No. 1,402), 
though, in view of some of its later cases, the question may still be 
an open one in the latter court. Iron Co. v. Bamf ord, 150 U. S. 
665, 14 Sup. et. 219. There is much authority in this country 
supporting the view that an action for deceit may be maintained 
against one making an untrue statement, though in the honest be- 
lief of its truth, if there was no reasonable ground for such belief; 
or, to put it in another way, if he ought to hâve known the truth. 
Cooley, Torts (2d Ed.) p. 585. Nearly ail the cases upon which the 
petitioner relies are cases in equity of rescission or équitable es- 
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toppel in wliîch bad faith is nerer indispensable as an élément, and 
such of them as are English are expressly distlnguished on this 
ground in Derry t, Peek; Burrowes t. Lock, 10 Ves. 470; Kaley v. 
Williams, 73 Mo. 310; Bullis t. Noble, 36 lowa, 618. The other 
English cases relied on are, of course, controlled by Derry v. Peek. 
The other American cases are cases of misrepresentation in con- 
tracts of Insurance made the basis of the contract, and given a con- 
tractual effect. Towne v. Insurance Co., 7 Allen, 51; Byers v. In- 
surance Co., 35 Ohio St. 606. The conflict of authority in regard to 
actions for deceit is whether actual bad faith is necessary to sus- 
tain the action, and not whether an untrue statement, founded on 
an honest belief in its truth, though inadvertently or forgetfully or 
negligently made, is a statement in bad faith. Hère the statute ex- 
pressly déclares the material issue to be whether the misrepresen- 
tation was made in bad faith. This relieves us of ail difiiculty. 
The statute means what it says. It does not mean constructive 
bad faith. It does not mean gross négligence, which some courts 
hâve held sufiScient to sustain an action for deceit. It means the 
same actual intent to mislead that must be found in convicting one 
of the crime of false prêteuses, and surely honest belief in the mis- 
statement, through forgetfulness and inadvertence, is a défense to 
such a charge. The référence to the essential basis of recovery in 
common-law actions for deceit only tends to confusion because of 
the conflict of authority, and is in no way helpful in construing the 
statute. The pétition is denied. 



BLALOCK V. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 

STATES. 

(Circuit Court, N. D. Georgia. November 6, 1895.) 

1. Plbading— Légal and Equitable Cattsks — Jdhisdictiok of Courts. 

Plaintiff, as administrator of one W. B. brought an action against a 
life Insurance company, In a state court possessing only common-law 
jurisdlctlon, and in his pétition alloged that the Insurance oompany 
had issued a poUcy on the life of one C. B., foi the beneflt of W B., 
for $5,000; that while both C. B. and W B. lay sick, and near death, 
agents of the Insurance company visited them, and by falsely and 
fraudulently representing that the Insurance company was in posses- 
sion of évidence which would avold the pollcy, that it would reslst pay- 
ment thereof, and make great trouble foi the représentatives of 0. B. 
and W. B., and by urgent and persistent solicitatlons, which C. B. 
and W. B. were unable, in their feeble condition, to reslst, persuaded 
them to agrée to a cancellation of the pollcy, In considération of a 
payment of $2,500, and that the company had refused to pay the bal 
ance of the pollcy, or to accept proofs of G. B.'s death. Thereupon 
plaintiff prayed judgment for the $2,500, with interest and penalties, 
and that the pollcy be brought into court, and delivered up, and the 
agreement of cancellation set aslde, and offered to crédit upon the 
policy the $2,500 pald to C. B. and W. B The Insurance company de- 
murred to the pétition, and the case was removeu to the United States 
circuit court. Held, that the case made bj the plaiutlff's pleading was 
substantlally an équitable one, of which neither the state court nor 
the fédéral court on its law side, to which the cahe was removed, could 
take jurisdiction; nor could the allégations, framed for the purpose of 
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équitable relief, be taken as making out a cause of action for dam- 
ages ïor deceit. 
8. Samk — Amendment. 

Held, furthier, tliat the plaintiff could net be permitted se to amend his 
pleading as to change such équitable cause of action for cancellation of 
tlie agreemeut into a cause of action at law for deceit in procuring it. 

John L. Hopkins & Sons and Chas. Z. Blalock, for plaintifE. 
King & Spalding, for défendant. 

NEWMAN, District Judge. This case was removed to this court 
from the city court of Atlanta. The pétition iiled by the plaintiff 
in the city court is as follows: 

The pétition of John T. Blalock, the duly-appointed administrator on the 
estate of W. B. Blalock, deceased, respectfully shows to the court the fol- 
io wing facts: 

(1) That the Equitable Life Assurance Society of the United States, a cor- 
poration doing business in the state of Georgia, and in said county. and hav- 
ing and maintaining an office in said county of Fulton for the transaction of 
business, and having résident in said county of Fulton a legally appointed 
agent or ofîicer, to wit, Alber Perdue, upon whoiu the légal process of the 
courts of said state may be 'served as by statute required, is ind(>bted to 
petitioner in the principal sum of twenty-flve hundred (9!2,50{)) dollars, be- 
sides interest; the same being a balance due upon a policy of insurance is- 
sued by said défendant company upon the life of G. W. Blalock, copy of wbich 
is hereto attached. 

(2) Petitioner shows that said policy was Issued upon the life of said C. W. 
Blalock on the lOth day of June, 1892, for the sum of flve thousand ($5,000) 
dollars, the same being made payable to W. B. Blalock, the brother of the said 
G. W. Blalock, upon the death of the said 0. W. Blalock. 

(3) Petitioner shows that the said C. W. Blalock dicd on the 30th day of 
.Tanuaiy, 1894; and that the said W. B. Blalock died on the 5th day of March, 
1894; that petitioner was duly appointed administrator on the estate of the 
said W. B. Blalock on the 6th day of September, 1894, by the court of ordi- 
nary of Upson county, Georgia. 

(4) Petitioner shows that since the death of the said C. W. Blalock and W. 

B. Blalock, and after petitioner's appointment as administrator, as aforesaid, 
he bas frequently demanded of the said défendant company payment of the 
amount due upon said policy of insurance. 

(5) Petitioner shows that the said défendant company hâve refused, and still 
refuse, to pay the amount so due, as aforesaid. 

(6) Petitioner shows that, after the death of the said insured and bene- 
ficlary, and after petitioner was so appointed administrator, he applied to 
said défendant company for blanks upon which to make the proof s of death, 
as required by said policy, and that said défendant company failed and re- 
fused to furnish said blanks; whereupon petitioner prepared and liad exe- 
cuted sulHcient légal proof, as required by said policy, of the death of the said 

C. W. Blalock, and submitted the same to the said défendant company, and 
It then refused, and still refuses, elther to consider said proofs, or to pay the 
amount due on said policy. 

(7) Petitioner shows that said policy was In the possession of the said C. 
W. Blalock up to about the 27th of January, 1894, in full force and effect, 
and was a légal and binding obligation existing against the said défendant 
company, and that ail the conditions and requirements incumbent upon and 
chargeable to the said insured, including the payment of ail the premiums 
due thereon, had been fuUy and lawfully complied wlth, by the said G. W. 
Blalock. 

(8) Petitioner shows that on or about the 25th day of January, 1894, one 
Dr. A. S. Hawes, an agent of said défendant company, came to the house of 
petitioner, where both the said C. W. Blalock and W. B. Blalock lay fatally 
sick, and wholly unable to properly consider and attend to business; and, 
notwithstanding the weak and debilitated condition of the said C. W. Bla- 
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lock and W. B. Blalock, the said Dr. Hawes began, by the use of artful means 
and deceitful practices and fraudulent représentations, a preconceived seheme 
of procuring a cancellation of said pollcy. The said Dr. Hawes insisted on 
having an interview with the said insured and beneficiary, notwithstanding 
petitioner, who was présent, protested against the same, and stated to the 
said Dr. Hawes that the said C. W. Blalock and W. B. Blalock were then 
almost at death's door, and were in no condition to meet the said Dr. Hawes 
on equal terms In the discussion of this or any other business matter. Peti- 
tioner had never seen the said Dr. Hawes before, and, on finding out the nefa- 
rlous purpose for which he came, insisted that the said C. W. Blalock and 
W. B. Blalock were too near death's door to discuss any business matter; 
but the said Dr. Hawes persisted in the purpose for which he came, and 
falsely informed the said 0. W. Blalock and W. B. Blalock that the pollcy 
which they held in the said défendant company was absolutely void, and 
that the said défendant company was not liable thereon, and represented to 
the said beneficiary and Insured that said défendant company was in pos- 
session of évidence of fraud in the procurement of said pollcy that would not 
only vitiate the sanje, and prevent a recovery thereon, but would show that 
the same was obtamed by false représentations. But the said Dr. Hawes, 
when called upon to specify the charges of fraud made by said défendant 
company, refused to tell upon what grouods it demanded a cancellation of 
the policy, saying that he was not authorized by said défendant company to 
give the facts in their possession, but that he was advlsed that Ihe company 
had such évidence as would make the policy void and uncollectible; and then 
and there ofCered first to return the premiums paid, and then offered to pay 
one thousand ($1,000) dollars, and then seventeen hundred and fifty ($1,750) 
dollars, In settlement of said policy. And petitioner shows that said Dr. 
Hawes remained at the bouse from early in the morning until about nine 
o'elock at night, at fréquent intervais urging and persuading said insured 
and said beneficiary to compromise and settle said policy. 

(9) Petitioner shows that, notwithstanding ail the false and fraudulent 
statements and Ingénions arguments used by the said Dr. Hawes upon the 
said C. W. Blalock and W. B. Blalock, and the great persistency with which 
he pressed the same, and said 0. W. Blalock and W. B. Blalock Insisted that 
they had doue no wrong, that there was no fraud in the procurement of said 
policy, that the said défendant company. In case of Insured's death, would 
be liable for the fuU amount thereof, and they then and there refused to can- 
cel said policy, or to aecept in settlement thereof any of the said offers made 
by the said Dr. Hawes to compromise or settle said policy; whereupon the 
said Dr. Hawes left. 

(10) Petitioner shows that about three days thereafter the said Dr. Hawes, 
aceompanied by one ,T. A. Morris, who was an agent of said défendant com- 
pany, returned to petitioner's house, and again began thelr assault upon the 
said 0. W. Blalock and W. B. Blalock, and remained at the house, and contln- 
ued to urge them, through the day and until the aftemoon. AU of the state- 
ments above referred to as having been made by the said Dr. Hawes were 
repeated and Insisted upon wIth great energy by both of said agents, and 
each of them represented that said défendant company was In possession 
of évidence that vltlated said policy, and that it would contest the same, and 
show that the pollcy was obtained by false représentations. Each, in turn, 
made persistent arguments to both insured and beneficiary, claiming that 
the said défendant company was not liable on said pollcy, for the reasons 
above stated, and. In addition thereto, represented to said insured that the 
beneficiary of said policy, in case of the death of the insured, would hâve to 
bring suit thereon In the state of Florida; that the said défendant company 
could establish fraud by witnesses; that the said défendant company, hav- 
ing ample means, would carry the case from court to court, ending only with 
the United States suprême court; and that he (the insured), Iseing dead, 
would not be présent to meet the évidence of fraud submitted by said de- 
fendant company, and that, necessarily, there could be no recovery, but the 
beneficiary could be put to great expense and trouble, and get nothing In 
the end. 

(11) Petitioner shows that after long and tedious argument, in which the 
said C. W. Blalock and W. B. Blalock, In their enfeebled condition (thIs last- 
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mentibned Interview oceurring only two or three days before the death of 
0. W. Blalock, and but a short time prier to tlie death of W. B. Blalock), were 
overreached; and, whlle not positively denying any fraud on their part, yet, 
being unduly excited, and desirlng to avoid litigation over the estate in case 
of death, and fearing, from the statements of sald agents, that false testi- 
mony would be produced against the assured which would reflect upon his 
honor and integrity after 'death, they then and there accepted from said 
agents the sum of twenty-five hundred ($2,500.00) dollars, and signed an 
agreement to surrender the said poliey. 

(12) Petitioner shows that two days thereafter, to wlt, on the 30th day 
of January, 1894, the said 0. W. Blalock died, and soon thereafter, to wit, 
on March 5, 1894, W. B. Blalock died. 

(13) Petitioner shows that in pursuance of said payment, and by means 
of false and fraudulent représentations, the sald défendant company ob- 
tained possession of said poliey, a substantlai '.;opy of which is hère at- 
tached; but petitioner avers that said original poliey, as well as the 
proofs of death submitted by petitioner, are now in the possession, custody, 
and control of said défendant company, and it is hereby notiiied to pro- 
duee the same upon the trial of this case, to be used as évidence by the plain- 
tlff. 

(14) Petitioner avers that the said cancellation was obtained by fraud; 
that the représentations made by the agents of said défendant company 
as inducement to the said cancellation were absolutely false, and wer» 
made for the purpose of getting an unconscionable advantage of the said 
C. W. Blalock and W. B. Blalock in their last dying struggles. 

(15) Petitioner shows that the refusai of said défendant company was 
in bad faith, by reason of which it has, by said unwarranted refusai to 
pay the balance due on said poliey on petitioner's demand, become liable 
to petitioner, in addition to the amount clalmed as balance due on said 
poliey, to a penalty of twenty-five per cent, upon the amount so due, as 
aforesaid; also to pay reasonable attorney's fées, to wit; the sum of five 
hundred dollars, for which amount petitioner expressly sues. 

(IC) Petitioner shows that on account of the fraudulent action of sald 
défendant company in procuring the cancellation and possession of the 
sald poliey, petitioner has been damaged in the sum of twenty-five hun- 
dred ($2,500.00) dollars, besides interest, to which amount is to be added 
the twenty-five per cent, penalty, and reasonable attorney's fées. 

(17) And petitioner prays as follows: That he shall hâve judgment for 
said sum of twenty-flve hundred ($2,500.00) dollard, and attorney's fées 
and damages; that said poliey shall be brought into court, and delivered 
up, and the agreement thereon, canceling it, shall oe canceled, and that 
judgment be rendered for the balance due thereon, after crediting the 
twenty-five hundred ($2,500.00) dollars paid. Petitioner hère offers to ac- 
count for said twenty-flve hundred ($2,500.00) dollars by entering such 
crédit. And petitioner prays process may issue, requiring the said de- 
fendant company to be and appear at the next term of the said court, to 
answer petitioner's complalnt. Jno. L. Hopkins & Sons. 

Chas. Z. Blalock, 
Attorneys for Petitioner. 

To this pétition a demurrer was flled in the city court, and it was 
pending when the case was reinoved to this court. The demurrer 
is as follows: 

And now cornes the défendant, and demurs to the pétition filed In the 
foregoing case upon the foUowing grounds: 

(1) That the said pétition, under the allégations therein contained, dis- 
closes no cause of action against sald défendant. 

(2) That the sfiid pétition shows that the said cause of action was eom- 
promlsed and settled at and for the sum of twenty-flve hundred dollars, 
and the said poliey sued on surrendered; and said plaintiff does not aver 
that prlor to the bringing of said action it tendered the sald sum of twenty- 
flve hundred dollars back to the sald défendant, and ofCered to cancel said 
settlement, and that sald défendant refused to do the same; and this de- 
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murrant says, that said plaintiff cannot malntaln sald action withont first 
tendering back and ofîering to cancel said agreement 6f compromise set 
fortli in said pétition. 

(3) Because tlie said plaintiff in sald actloD seeks to invoke the juris- 
diction in equity to account for said twenty-flve nundred dollars, and to 
cancel said agreement of compromise, which same is essentially necessary 
in any action upon said pollcies. That this court is a court of common- 
law jurisdiction alone, and cannot maintain jurisdiction of said matter 
of équitable cognizance. 

Without waiving sald demurrer défendant answers said pétition as fol- 
io ws: 

(t) It dénies so much of paragraph 1 as stated that said défendant is 
indebted to petitioner in the sum of fwenty-five huudred dollars, or any 
other sum. It dénies that the same is a balance due upon a policy of 
Insurance issued by défendant company, or that the copy attached Is a 
copy of any such policy. It admits the preceding allégations of said para- 
graph 1. 

(2) It admits that on the 22d day of July it issued a policy, as stated in 
paragraph 2, to said petitioner; but dénies that the policy attached to said 
pétition is a copy thereof. 

(3) Défendant is without sufflcient information to admit or deny the alléga- 
tions of paragraph 3. 

(4) It dénies the allégations in paragraph 4. 

(5) It dénies the allégations in paragraph 5. 

(6) It dénies the allégations in paragraph 6. 

(7) It dénies the allégations in paragraph 7. 

(8) It dénies the allégations in paragraph 8. 

(9) It dénies the allégations in paragraph 9. 

(10) It dénies the allégations in paragraph 10. 

(11) It dénies the allégations in paragraph 11, except the allégation that 
said party then and there accepted the sum of tvventy-flve hvmdred dollars 
in full settlemeut of said policy, and signed au agreement surrenderlng 
said policy; and avers that the policy was duly, lawfully, and fairly sur- 
rendered. 

(12) Défendant is without sufficient information to either admit or deny 
the allégations of paragraph 12. 

(13) The défendant dénies ail of the allégations in paragraph 13 except 
the statement that the policy of insurance alludjd to was surrendered Into 
the possession of défendant. 

(14) It dénies the allégations of paragiaph 14, and says that the same are 
absolutely false. 

(15) It dénies the allégations of paragraph 15 

(16) It dénies the allégations of paragraph 16. 

(17) It saith that petitioner la not entitled to the judgment claimed In 
paragraph 17, or any part thereof, and prays judgment in favor of the de- 
fendant. Of ail of thèse faets défendant puts itself upon the country. 

King & Spaldlng, 
Défendant' s Attorneys. 

The demurrer bas been argued hère. The city court has no equity 
jurisdiction, and while there is no distinction, now, under the prac- 
tice in the state courts, between law and equity, still, where équi- 
table relief is sought, it seems tliat the city court is entirely without 
jurisdiction to entertain the case or to grant relief. In suits for 
équitable relief, the superior courts of the state still hâve exclusive 
jurisdiction. The pétition flled by the plaintiff in the city court, 
and brought hère, prays, among other things, that the policy of in- 
surance which is the subject-matter of contention be brought into 
court, and delivered up, and that the agreement thereon canceling 
it shall be canceled. So far as the pétition seeks this relief, it is not 
seriously contended by counsel for the plaintiff that it could be 
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entertained in the city court, or on the common-law side of tlie court 
hère, to which it was removed. It is contended, however, that there 
is enough in the pétition to make it a suit for damages by the ad- 
ministrator against the insurance company for the deceit which lie 
daims was practiced on liis intestates. Wliile it is true that 
there is some language in the pétition which is sufficient to base 
argument upon in favor of this contention, it is not believed that, 
considering the whole of the pétition together, it can be entertained 
as constituting a good pétition or déclaration in a case for dam- 
ages for deceit, etc. The language which is relied on by counsel ia 
only such language as would be used in a suit to set aside a con- 
tract of cancellation, and to recoyer the balance due on the policy; 
and where the évident theory and purpose of the pétition is for équi- 
table relief, it would not do to take fragments of the pétition, and 
make out of them a suit of a totally différent character from that 
which seems to hâve been in the mind of the pleader, and which 
alone the défendant would hâve the right to believe he was called 
on to answer. Entertaining this view of the pleadings, it is un- 
necessary to consider the forcible argument of counsel for défend- 
ant that, upon the substantial merits of the action, no cause for re- 
covery, as the case stands, is shown, on the ground that the tender 
back by the administrator to the insurance company of the amount 
paid by it vA'ould be necessary to give the administrator a standing 
in court. 

Suggestion has been made of a désire to amend the pétition in the 
event the court should consider it insufflcient as it stands. Counsel 
will be heard as to this. Unless proper amendment can be made and 
allowed, the demurrer must be sustained, and the case dismissed. 

After the foregoing décision had been filed, the plaintiff amended 
his pétition by striking out certain language, leaving it, as he 
claimed, simply an action for damages for deceit in obtaining the 
cancellation of the contract of insurance. Upon this application 
to amend the matter was again brought before the court, and the 
following décision was had: 

(February 7, 1806.) 

The necessary logical as well as légal resuit of the décision of 
the court in this case of November 6, 1895, on the demurrer, is the 
rejection of the présent application to amend. The proposition and 
the effort hère now is to amend the pleadings so that the case shall 
be changed from what the court determined was an équitable pro- 
ceeding to cancel the contract of cancellation of the policy, and the 
recovery of the balance due thereon, into an action for damages for 
deceit. The pleadings, as then construed by the court, made this a 
suit on the policy, treating the contract of cancellation as fraudu- 
lent, and such that it should be set aside for that reason, and judg- 
ment rendered for the balance of the face of the policy. It would 
be, if amended as proposed, an action for damages for deceit by 
false représentations made, hj which the cancellation of the policy 
was obtained. Not only would it be changing an action sounding 
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in contract to one of tort, but it would change a suit in equity to 
an action at law. In this view of tlie matter, tliat tlie olïer to amend 
must be denied can hardly be questioned. 

In view of the confidence expressed by the eminent counsel for 
the plaintiff in the correctness of his pleadings originally, I hâve 
re-examined the matter with considérable care, and this re-exami- 
nation has not shaken my belief in the correctness of the décision 
made after the argument of the demurrer in November last. The 
oft'er to amend must be denied, and the demurrer sustained. 



CENTRAL TRrST CO. OF NEW YORK v. EAST TENNESSEE, V. & G. 
RY. CO. (CLARK, Intervener). 

(Circuit Court, N. D. Georgi.i. October 1, 181).").) 

1. Railhoads— Negligekce— Station-Limit Boar]). 

Upon an aiiplication of one C, intervening in a railroad forfclosure suit, 
and claiming damages froin the receivers of tlie road for Personal injuries, 
it was found from the évidence that C, a flreman on a locomotive, while 
in the discharge of a duty assigned hiui by the eiigineer, and in a posi- 
tion which he eould naturally and properly assume for the purpose of 
such duty, was knocked from the engine by a statlon-limit board placed 
near the tracli. [leld, that it followed from tliese circumstauces that the 
board was too near the track, and was a dangerous structure, the main- 
tenance of which was négligence in the receivers. 

8. Same — DmiES of Fiubman. 

lielû, further, that a flreman on a locomotive, whose duties are to look 
after the coal and steaming of the engine, is not bound to observe the 
distance from the track of ail objects along the Une of the road, so as ta 
make him oliargeable with eontributorj' négligence in failing to remem- 
ber and avoid such an object when called upon to lean ont of the cab in 
the discharge of a duty outside liis usual routine. 

Arnold & Arnold, for intervener. 

Dorsey, Brewster & Howell, for défendant. 

NEWMAN, District Jndge. Under orders of this court in the 
case above named, Samuel Spencer, Henry Fink, and C. M. McGhee 
are receivers operating the x>roi>erty of the défendant corporation. 
The case now before the court is the intervention of Martin Clark, 
claiming damages alleged to bave been inflicted on him while in 
service of the receivers as flreman on the freight train. The facts 
and the issues involved will appear fully by the report of the spécial 
uîaster to whom the intervention was referred, which report is as 
follows: 

To the Honorable the Judges of Said Court: The above-stated interven- 
tion was duly referred to me, by an order of the court, and I hâve taken 
the évidence and heard the argument in the case, and report as follows: 

Statement of the Case. 

The intervener allèges that he was employed as a flreman by the receiv- 
ers operating the East Tennessee, Virginia & Georgia Railway on .Tune 14 
1894, and that on the night of that day, while in the proper discharge of his 
duties as such flreman, he was knocked off the engine attached to a freighl 
at a point south of Powder Springs, on the line of said railway, and in th« 
Northern district of Georgia. He allèges that lie was knocked off said en- 
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gine by a statlon-Umit board, which he allèges was located too near the 
track; that, àt the time of the Injury to hlmself, he had received an order 
from the engineer to look eut of the gangway and Inspect the condition of 
a hot box, and, whlle leaning ont of sald gangway, he was struck on the 
side of the head by a station-limit board, and knocked, from said englne to 
the ground. He allèges that the train was runnlng at the rate of twenty- 
flve miles an hour. He sets forth in his pétition, speclfically, the extent of 
his injuries, and their character. The négligence which he allèges against 
the défendant, as the cause of the injury, was, that the station-limit board 
was located too near the track; rendering it unsafe for employés, in the 
proper discharge of their duties. The défendants admit that the intervener 
was employed as a fireman at the time alleged, and that sald railway was 
operated by them as receivers. They deny any négligence, and claim that 
said station-limit board was not located too near the track, but at a reasona- 
bly safe distance, and that an Injury therefrom could only happen by the nég- 
ligence of an employé In leaning out too far, or from an Improper place on 
said engine. They daim, further, that the intervener was fully aware of 
the position of said station-limit board, and its nearness to the track, or 
could hâve ascertained it by the exercise ot ordirary diligence. They 
deny, as a matter of fact, that the intervener wa • injured by being struck 
by the said station-limit board, but Insist that he either accidentally fell 
from said engine, or that the accident was the resuit of his own négligence. 
Thèse are the contentions of the parties. 

The évidence in the case is somewhat voluminous and contradictory. Aft- 
er a careful considération of the same, I am of the opinion that the foUow- 
Ing conclusions are reasonably deducible therefrom: The statlon-llmit 
board in question, a few days after the accident, was taken up by the 
employés of the défendant, and removed three feet further from the track 
than wh^re It had originally been placed. From an actual measurement, 
it was shown that the post was located, at the the time of the accident, 
six and one-half feet from the near rail of the track, the measurement be- 
ing from the hole left in the ground where the post formerly stood. The 
post was about seven feet high from the ground, having at the top a board 
with the words "Station Limit" printed thereon, extending towards the rail 
eighteen inches. This would bring the end of the board on top of the post 
four and one-half feet from the near rail of the track. It was shown from 
the évidence that the engine extended over the rail from two to three feet. 
Thèse facts clearly show that the station-limit board was sufflciently near 
the track to hâve struck the employé, if he had been leaning out from the 
gangway two and one-half feet. Was this station-limit board, therefore, so 
near the track as to render It dangerous to servants of the defendant.in 
the proper and reasonable discharge of their duties? On this point the évi- 
dence of the défendant fixes the customary and safe distance of such 
obstructions at least elght feet from the rail of the track,— one foot and a 
half further than the actual measurement makea this station-limit board. 
In View of thèse facts, I think It is fair to conclude that this particular 
post was located too near the track. 

In the next place, was the Intervener injured, as he claims, by having 
been struck by said station-limit board and throwu to the ground. On 
this point there is some doubt, but my conclusion is that the intervener was 
knocked from said engine, by leaning out therefrom, In obédience to an 
order of the engineer, for the purpose of looklng at the condition of a hot 
box on one of the cars. The facts proven, which establish the correct- 
ness of this theory, are as follows: The fireman was knocked ofC at or 
near the station-limit board. This is shown by the uneontradicted évi- 
dence of ail the witnesses. The intervener swears positively that he felt 
something strike his head whlle he was standing, looking out at the hot 
box; that he knew something hit him, but he could not tell what it was 
that knocked him from the engine. Both physicians who testified in the 
case swore that, when they examlned the head of the Intervener, they dls- 
covered on the back of his head, on the right-hand slde, a wound, and that 
hls face, his nose, and his eyes were also injured and mangled. This tes- 
timony shows that the intervener received injuries both In front and on 
the back side of hls head. Add to thèse facts the further fact that this 



CENTRAL TRUST CO. V. EAST TENNESSEE, V. & G. RY. CO. 663 

station-limit board was sufflciently near to ha\e cau&ed the accident, and 
I think the conclusion that the intervener was knocked off by the board is 
reasonably certain, unless there are other tacts that account for this in- 
jury. It is insisted by the défendant that the station-Umii board did net 
knock the intervener ofC the engine— J'irst, because the évidence shows that 
he eould not hâve been struck by sald board in the manner as testified to 
by him, it belng Impossible for a man to lean ont far enough to come in 
contact with the board. ïhis conclusion, the master thinks, is based upon 
the testimony of witnesses who make their calculatlons from the distance 
the board is now from the track, and not from the distance the board was 
at the time of the accident. In addition to thèse facts, and on the request 
of the master, the engine was furnished by the défendants, and, in Com- 
pany with the counsel for both sides, a practical experiment was made; 
and it was sliown to my satisfaction that, while the injury did not occur 
just as described by the intervener in Iùl testimony, yet he could hâve 
been struck by the board substantially as described by him. The post was 
taken up, and placed in the hole where it was located at the time of the 
accident. The intervener was located as he tostifled he was, and the en- 
gine moved by the board. It didn't strike the head of tlie intervener, but 
It was seen by the master that a very slight change in the position of the 
intervener made it possible for him to hâve been stricken by said board. 
In view of tlie fact that it was night, that the engineer ordered the inter- 
vener to look ont and see the condition of the hot box, I don't think it rea- 
sonable to hold the intervener to an unerring reeollection of his position 
at the time of the accident, provided the facts show that in the discharge of 
his duty, and without négligence on his part, he could hâve been struck 
by said station-limit board while leaning out of said gangway and looking 
at the condition of said hot box; and tlie experiment satisfles my mind 
that such could hâve been the resuit. In the next place, it is contended 
by défendants that the body of the intervener was found, shortly after 
the accident, some sixty or ninety feet south of the station-limit board, 
in the direction in which the train was running. This fact, it is claimed, 
clearly shows that he could not bave been knocked ofï by the board, be- 
cause he was too far from it, and must hâve fallen off accidentally, or by 
his négligence. The évidence on this point shows that the cap of the in- 
tervener Vk'as picked up some thirty feet nearer tht station-limit board 
than his body, and the condition of the ground between the cap and the 
body indicated that he either had been dragged or had crawled over the 
intervening space; but I don't think that the fact that the intervener was 
found at this distance south of the station-limit board, in the llght of the 
other facts in évidence, is sutticient to show that he was not knocked off 
by the board, or proved a theory of an accidenta! or négligent falllng from' 
the engine. The testimony showlng the distance of intervener from the 
post was not by exact measurement, but an opinion as to distance, and 
is therefore not sufHciently reliable to overcome the other undoubted facts 
in the case going to establish the theory that he was knocked off by the 
station-limit board. The testimony of the witnesses also shows that the 
train was running at the rate of twenty-flve miles an hour, and that the 
tendency of a falling body is to follow the direction of the train. I am 
clear that It is altogether reasonable to account for the distance of the 
body from the post on the theory that in falling from the engine the 
momentum of the train carried the body such distance. I am aware of the 
rule of law that négligence must be shown by an affirmative proof, or that 
the facts upon which it is to be inferred as a reasonable inference must 
be established by affirmative proof; in other words, that the existence or 
nonexistence of the facts upon which the inference ia based must not be 
left to conjecture. But I am of the opinion that the facts of this case, 
and the conclusions falrly deducible therefrom, reasonably establish the 
truth of the theory as contended for by intervener,— that he was knocked 
oflC of said engine by the station-limit board, and that said board was lo- 
cated too near the track for the safety of the servants of the défendants, 
In the ordinary and diligent discharge of their duties, I think, as matter 
of law, an obligation rests upon masters to keep the right of way and the 
viclnlty of the track clear from ail obstructions that would render an 
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injury to their servants in the ordinary discliarge of theîr duties, or în 
case of sudden emergrencies, likely or probable. 

My conclusion, therefore, from à. considération of the facts of this case 
up to this point, Is that the défendants are llable to the intervener, unless 
the InJury was caused either by hls own négligence, or that the dangerous 
character of the station-limit board, and its nearness to the track, was known 
to him, or could hâve been known by the exercise of ordinary diligence on 
his part. The défendants contended on this point that the intervener was 
guilty of négligence in leaning from the gangway; that the safer place, and 
the proper place, to look ont, was from the window of the engine cab. Tlie 
évidence, however, does not sustain this contention. It shows that it is the 
nsual practice to look ont either from the gangway, or from the window; 
that the place of looking ont is the place where the employé happens to be at 
the time of the emergency whlch caused him to look out, and one place is 
about as safe as the other. Counsel for the défendant, on this branch of the 
case, cite the décision of our suprême court in the case of Eailway Co. v. 
Head, 92 Ga. 723, 18 S. E. 976. I do not think the facts in this case are alto- 
gether analogous to those in the Head Case. In the Head Case, according 
to the opinion of the suprême court, the évidence was clear, strong, and undis- 
puted that without leaving his seat in the cab, and without subjeeting him- 
self to any péril whatever, the engineer might hâve seen the hot journal 
fully, but that he left his place of safety, and went to a dangerous position 
on the locomotive, for the purpose of getting a view of the journal. What 
dangerous place he went to does not appear from the évidence in the Head 
Case, but the suprême court says it was a dangerous place. The évidence 
in this case we are now considering does not show that the gangway— the 
place from where the intervener looked— was necessarily a dangerous place, 
nor did he leave his position in the cab, and go to the gangway, for the pur- 
pose of looking at the liot box, but he was already in the gangway when or- 
dered by the engineer to look out. Each case must stand on its own facts; 
and I hold, under the facts in this case, that the mère fact that the intervener 
looked out of the gangway, and did not go to the cab window, was not an act 
of contributory négligence on his part. 

In the next place, counsel for the défendants contend that even conceding, 
for the sake of argument, that this intervener was injured by having been 
knocked off by the station-limit board, and that the station-limit board was 
too near the track, yet the position of the station-limit board was well known 
to the fireman at the time of his injury, or should hâve been known to him 
by the exercise of ordinaiy diligence. They contend that having been an 
employé of the road, running by the sald station-limit board, in the progress 
of his employment, for several years, his opportunities for flnding out the 
nearness of the station-limit board were sufficient to put him on notice of 
its position. They also rely, in support of tliis position, on the Head Case, 
above cited..r In the Head Case the post which knocked the engineer off waa 
the contrlvance commonly called a "tell-tale," designed to wam employés 
on the train of their approach to a bridge; and the suprême court say that, 
granting that the post was erected too near the track, the évidence estab- 
lishes, almost to a certainty, if not absolutely, that this fact must hâve been 
known to the deceased. He passed over the road almost daily for a consid- 
érable perlod of time; the post was near a bridge; and, in vlew of ail the 
évidence, it was almost impossible to conçoive that he was ignorant of the ex- 
istence of the post, or unaware of the distance it stood from the track. I do 
not think thèse facts are similar to the ones in the case we aie now consid- 
ering. The Head Case was that of an engineer whose spécial duty it was to 
look out for, and take cognizance of, ail obstructions in and near the track; 
and I think that a tell-tale contrlvance, located near a bridge, is an object 
ivhich would much more reasonably and naturally be called to the attention 
of an employé than a station-limit board. However this may be, I hoid, as 
matter of law, that a fireman, whose duties are to look after the coal and 
steamlng of his engine, is not bound to observe the distance of every object 
on the line of railway. Intervener's duties had no relation to the roadbed 
and track, and I do not think an employé is bound to take knowledge of de- 
fects necessarily observed in the performance of his duty. I do not think 
that a fireman traveling on a train, whose attention is flxed and directed 
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to thc discharge of his dutles in connection with the running of tlie train, 
is bound to observe the distance of stationary objects from the track, or the 
fact of his passlng objects along the traeli furnishes such opportunity for 
observation as wonld briug the case within the reasonable apphcation of the 
rule of law. Intervener swears that he had, in a gênerai way, observed 
thèse station-limit boards, and thls station-limit board, but he had no knovs^l- 
edge of Its nearness to the track. I think he had the rlght to assume that 
his employer would bave such an object at a reasonably safe distance from 
the track. 

I therefore conclude, from the évidence in this case: (1) That ihe inter- 
vener was knocked from said engine by the station-limit ijoard. (2) I flnd 
from the évidence that said station-limit board was located too near the 
track. (3) I find, as a matter of law, that the intervener was not in auy 
raanner guilty of contributory négligence in connection with the a(!cldent. 
(4) I flnd, on application of the law to the facts, that the défendants are liable 
to the intervener for the injuries sustained by him as the resuit of said acci- 
dent. The amount of such damages, of course, dépends altogether upon the 
extent of Intervener's injuries. Ûe contends that he was very severely and 
permanently Injured, and the description of liis condition, given by himself 
and by his counsel, is dlstressing in the extrême. The évidence, however, 
satisfles my mind that the intervener and his counsel very greatly exasgerate 
the extent of the injuries received as the resuit of said accident. His own 
physicians testiîy that the immédiate resuit of the accident, besides physical 
(lisflgurement, was compression of the brain, and a partial concussion of the 
spine, and that thèse injuries produced very serions functional dérangement 
and disturbance; but they testify that such injuries will not be permanent, 
and that in thelr opinion the intervener will be entirely restored to his normal 
health at the end of this year. He was injured on the 4th of June, 1894, 
and, at the date of the trial of the case bef ore me, he appeared to be in good 
pliysical condition. This condition was made more clearly manlfest by his 
conduct and action at the place where the accident occurred when the ex- 
périment was made above referred to. I think the apparent physical con- 
dition and strength, and the conduct of the party before the master, as both 
court and jury, are legitimate matters for considération. In my opinion, It 
is a fair déduction from the évidence that the Intervener was incapacitated 
to earn money, as a resuit of his injuries, for a period of six months. He was 
earning, at the time of his injuries, from slxty dollars to seventy-flve dollars 
per month. Taking the average of sixty-flve dollars per month, It would 
make his actual damages on account of lost capacity for earning a living at 
three hundred and ninety dollars. I think he should also be allowed flfty 
dollars for médical bill, and, for his pain and sufferlng, the sum of four hun- 
dred dollars. This would make his total damages amount to the sum of 
eight hundred and forty (840) dollars, and I so report in his favor. I further 
report that thls amount should be paid by the receivers out of the fund lu 
their hands arlsing from the sale of the property, and that it ranks as receiv- 
ers' expenses. 

The évidence and minutes of the proceedings had before me are flled with 
this report, under my approval. 

RespectfuUy submitted, Benj. H. Ilill, Spécial Master. 

This July 27, 1895. 

It will be perceived, from the foregoing report of the spécial 
master, that three questions are necessary for détermination, and 
were determined by him, in disposing of the case: (l) Was the 
intervener knocked from the engine by the station-limit board? (2) 
Was the board located too near the track? (3) Was the intervener 
guilty of contributory négligence? 

The flrst two questions were purely and simply questions of fact. 
It may be stated that there was fair room for argument on both 
sides of the two questions. From the facts adduced in évidence, 
there was room for doubt as to whether the accident occurred as 
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claimed by intervener. At the same time, there was snffleient évi- 
dence to justify the conclusion reached by the spécial master in 
favor of the intervener's contention. Conceding the conclusions of 
the spécial master as to the flrst proposition to be correct, it seems 
to foUow necessarily that his conclusion that the station-limit board 
was too near the track is also correct. If an employé, in the proper 
discharge of a duty which was required of him, was liable to be 
struek by the board, it eertainly was a dangerous structure. While 
I am less satisfled about this than any other proposition in the case, 
it can hardly be said that error on the part of the master is suflQ- 
ciently clear to justify me in setting aside his report on this ground. 
While it is true that the intervener, when struek by this board, must 
hâve been in a position that an employé of the road would rarely 
assume, yet it seems that this position of leaning out, as he was, is 
one that may be required of employés; and it does not seem unfair 
to say that, in erecting thèse structures, it should be anticipated. 

The third question presented for the détermination of the spécial 
master is somewhat a mixed question of law and fact, — that is, in 
the flrst place, did the intervener really know of the existence and 
location of the station-limit board, as a matter of fact ? and, in the 
next place, how far the law will charge him with knowledge, on the 
ground of ample opportunity to know the location of the board. I 
see no reason for differing with the spécial master in his position 
on this question, or with the reasons he gives for his décision. While 
the flreman might hâve a gênerai knowledge of the condition of 
structures of this sort along the tracks of the raiiroad on which 
he is employed, he could hardly be said to hâve such exact knowl- 
edge on the subject as would make the act he did by the direction 
of the engineer a négligent act. He seems to hâve been perform- 
ing in a reasonably proper way the duties required of him by his 
superior, and if, while in the performance of this duty, he was in- 
jured, as found by the spécial master, by reason of the dangerous 
location of the structure near the track, he is entitled to recover. 
The évidence is, in my opinion, sufQcient to justify the report. Con- 
sequently the eiceptions will be overruled, and the report conflrmed. 



Ex parte SLAUSON. 

(Circuit Court. B. D. Virginia. April 18, 1890.) 

Ikterstatb Extradition — Improvtdent Issue op Réquisition. 

One S., who had been engaged with G. in tlie Insurance business, In 
Tennessee, was found, on a settlement of their aceounts, to be indebted 
to G., In about the sum of $1,300, for various sums advanced to him 
and his family by G., and expansés paid by G. for his account After 
brlnging the business to an end, and making some efforts to raise money 
for its further proseeutlon, S. returned, with his family, to his home in 
Virginia. G. assigned his claim against S. to one C, who caused a 
civil suit to be brought upon it in Virginia against S. He also en- 
deavored, by persuasions and threats, to Induce S. to retum to Tennes- 
aee, for what purpose did not appear. S. having refused to retum, 0. 
procured from the governor of Tennessee, upon affidavits, a réquisition 
for S., as a fugitive from justice, alleging that he was gullty of "fraudu- 
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lent approprhrtton of money," and cttosed îs. to be arrested thereunder 
in Virginia, for removal to Tennessee. Beld, that no crime had been 
committed or was cliarged, that the réquisition was improvidently ia- 
sued, and S. stiould be dlscharged on tiâbeas corpus. 

Lassiter & Lassiter, for petitioner. 
E. Carter Scott, for respondent. 

HUGHES, District Judge. On the 23d ult. the governor of Ten- 
nessee made réquisition upon the governor of Virginia for the ex- 
tradition from this state to Tennessee of George W. Slauson, a citi- 
zen of Petersburg, Va., alleging in the réquisition that Slauson 
stands charged in that state with the crime of "fraudaient appro- 
priation of money," and that he is a fugitive from justice. The gov- 
ernor of Virginia, complying with this réquisition, and reciting that 
it was accompanied by alïidavits duly made, issued a warrant on 
the 14th inst., directed to the sergeant of Petersburg, requiring him 
to arrest and secure Slauson, aflord him opportunity to sue out a 
writ of habeas corpus, and thereafter to deliver him to the custody 
of one Snapp, to be taken back to the state of Tennessee, "from 
which he fled." Slauson was arrested by the sergeant and turned 
over to Snapp, who committed him temporarily, overnight, to the 
jail in Petersburg. From the jail there he sent his pétition to me 
praying for the writ of habeas corpus. This was granted, as of 
<:ourse, and Slauson is before me in pursuance of it. 

The writ of habeas corpus is extolled by Blackstone as another 
Magna Charta of civil liberty. It is the most celebrated writ of 
English-speaking peoples. It is the process provided by law for 
deliverance from illégal confinement. The writ has no respect for 
persons. It lends itself to the humblest human being, and questions 
and inquires into the actions of the most exaJted persons in the com- 
munity and most powerful offlcers of government. 

In regard to extradition, this writ is indicated by the law itself 
as the spécial remedy available to the citizen against the misuse and 
abuse of that proceeding. Réquisitions for persons stigmatized as 
fugitives from justice, when issued, as in the case at bar, on mère 
ex parte afSdavit, and not founded upon indictment, are liable to 
abuse. Little care can be taken to obtain the real facts of the case 
by the ofScers issuing a réquisition. Papers are prepared and the 
demand issued, often in the most perfunctory manner; and it is 
impracticable for the governor, to whom the réquisition is addressed, 
to inquire into the merits of the proceeding. But réquisitions based 
upon affidavit are issued only in sudden emergencies, rarely after as 
much as four months of délibération. The laws pro\ide for no hear- 
ing to the alleged fugitive before the executives of the two states, 
and seem to recognize the fact that he has no redress except in this 
writ of high privilège, — ^this writ of habeas corpus. 

Slauson is hère clothed by law with the right to show why he 
should not be taken away from his wife and children and his home 
in Petersburg, to the distant state of Tennessee, and there tried on 
the vague charge, upon merely individual aflSdavit, of "fraudulent 
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appropriation of money." He has a right to show hère that he has 
not committed the crime of a "fraudaient appropriation of money," 
and he has a right to show, moreover, the animus of the person who 
has instituted this proceeding. This writ would be a mockery in 
the case at bar if it were n ,t compétent for me to inquire whether 
the governor of Tennessee has been imposed upon by false afiBdavits. 
Slauson shows that his indebtedness in Tennessee is a balance of 
11,328.69, which is the resuit of dealings with Gerald M. Funnell 
during the year 1895, under contract mutually agreed upon, and 
recognized by both. Their business was not successful, and towards 
the close of the year it was found that Slauson would hâve to leave 
Tennessee and corne to the East to recuperate his finances. This 
recourse was talked over and agreed upon between Slauson and 
Cecil G. Funnell, the person who is now prosecuting him. Slauson 
and Gerald M. Funnell had been engaged in the business of solicit- 
ing insurances. The plan was, that Slauson, on coming East, was 
flrst to go to Baltimore to consult there with Mr. Breezée, a well- 
known and very prominent man in the business of Insurance, and 
that Slauson's after movements should be governed by the resuit 
of his visit to Baltimore. Cecil G. Funnell not only advised and 
counseled Slauson to corne to the East from Tennessee, but gave 
him pecuniary aid for making his visit to Baltimore. 

As to the pecuniary debt left by Slauson in Tennessee, it was made 
up of items set out in a bill of particulars filed by 0. G. Funnell, 
in a suit instituted by him against Slauson in the hustings court of 
Peter sburg, on the lOth of March just past. The notice or déclara- 
tion in the case claims the balance already mentioned, "as due to 
me by you on contract as follows: (1) For money due under con- 
tract made in duplicate between you and Gerald M. Funnell, dated 
July 25, 1893, « * ♦ said Gerald M. Funnell having duly as- 
signed to me ail of his rights and claims thereunder. (2) For money 
had and received by you for my use. (3) For money advanced you 
and your wife, at your request. (4) For money paid, laid out, and 
expended for you, at your request. Ail of which indebtedness is 
fully shown in the statement of my account against you, hereto 
attached, * * * which amount of money is justly due to me on 
contract, as aforesaid," — ^meaning Slauson's contract with Gerald 
M. Funnell. 

The account filed opens with a débit balance of between $400 and 
$500, and embraces crédits near its close of nearly the same amount, 
so that the items set out in the account make up the amount of the 
existing indebtedness of Slauson to G. G. Funnell, — an indebtedness 
which G. G. Funnell purchased from G. W. Funnell. I will set out 
some of the items which make up this |1,300 of indebtedness: 

1895. 

2. Aug. 27. Cash credited H. B. Maupin, as per request and notifica- 
tion of this date $42.00 

8. Sept. 12. Cash handed Mrs. Slauson at GreenevUle 1.00 

4. Sept. 16. Cash at GreenevUle, just prier to G. W. S.'s trip to 
KnoivUle 15.00 



EX PARTE SLAUSON. 669 

24. Oct. 28. Livery charged C. G. H'., as per order given G. W. S. to 
hand Hall & Hall 15.25 

36. Oct. 28. Cash ($55) and chfick (§55) at Greenevillt., prior to leaving 

for Pulaskl 110.00 

24a. Nov. 1. Draft to order G. W. S. sent to Columbia, from (ïreeue- 

ville 30.00 

25. Nov. 1. Cash to Mrs. Slanson at Greeneville 5.00 

26. Nov. 2. Cash to Mrs. Slauson at Greeneville li.OO 

27. Nov. 2. Cash to Mrs. Slauson at Greeneville 5.00 

28. Nov. 4. Cash to Mrs. Slauson at Greeneville 5.00 

29. Nov. 5. Hôtel bill at Greeneville for family, paid by C. G. V.. ac- 
cordlng to arrangement prior to G. W. S. 's departure for l'nlaski... 15.00 

30. Nov. 5. Railroad fares for family, paid by C. G. F., aeeordiug to 
arrangement prior to G. W. S.'s departure foi Pulaski 18.42 

31. Nov. 5. Cash handed Mrs. Slauson wbile en route Greeneville to 
Columbia lO.OO 

32. Nov. 5. Pullman fares and baggage charges while en route 
Greeneville to Columbia 3.50 

33. Nov. 9. Draft to Columbia from Memphis ."ÎO.OO 

38. Nov. 18. Check from C. G. F. while at Columbia 30.00 

40. Nov. 18. Check to H. E. Jones to take up G. A. Blackmoi-e's note 

(application written by G. W. S. and postponed). Subsequently H. 

E. Jones' check sent G. W. S., refunding $18.80 125.25 

Section 5445 of the Code of Tennessee provides as follows: 

"If a contract of loan for use, or of lettiug and hiring, or other bailment or 
agency, be used merely as the means of procuring possession of property, 
with an intent to make a fraudulent appropriation at the time, it is lar- 
ceny." 

The items set eut in the foregoing list are given merely to show 
the character of tlie indebtedness. Ail the débit items are of the 
same character. It would be an insnlt to the intelligence of the 
inspecter of thèse items to enter into an argument to show that 
neither the items nor the aggregate which they constitute could be 
regarded as évidences of money "fraudulently appropriated," within 
the meaning of the Tennessee law. Hère are two men engaged in 
the business of insurance, — one of them as a traveling solicitor of 
Insurance; the other keeping their office, collecting and managing 
their earnings, under an express contract, and defraying the travel- 
ing and family expenses of the traveling assodate in business. 
Thèse dealings run on for a year, and there is a settlenipnt in De- 
cember, and a balance ascertained due from Slauson to Gerald M. 
Funnell. There is no misunderstanding at the time of this settle- 
ment between Slauson and Gerald M. Fxmnell. There is no prêteuse 
or charge of fraud at the time. It is not shown that Gerald M. 
Funnell, with whom the business was done, ever believed or charged 
fraud against Slauson. But Cecil G. Funnell bought the debt held 
by Gerald M. Funnell against Slauson. He did not charge fraud 
for a séries of months. He sued for the debt, as due by contract, as 
late as March lOth, just passed. Ile sent his claim to Petersburg, 
where Slauson lived and kept house with his family, ordering suit 
to be brought upon it, as due on a contract. 

It seems that, for some reason not proper or necessary to be ex- 
posed in public court, Cecil G. Funnell was very anxious for Slauson 
to return with his family to Tennessee. His eagerness for this re- 
turn began to manifest itself in the latter part of Decembery 1895, 



670 73 FEDERAL REPORTER. 

apparently before he purchased the debt against Slauson from Ger- 
ald M. Funnell. Persuasions failing to bring about Slauson's re- 
turn to Tennessee, resort was soon had to threats. He flrst threat- 
ened to publish, and then published, circulars assailing the character 
of Slauson, and mailed them to insurance men and others. He 
threatened other attacks upon Slauson, the character of which was 
not made known to Slauson. He talked to Slauson's wife, and re- 
hearsed his threats to her. He did this on one occasion on a railroad 
train, and did it so effectually that the woman, in alarm, wrote to 
her husband a letter, from which the following extracts are made: 

"On Train. 
"* * ♦ Cecil arrived in Ctiattanooga last nigtit at 11. He bas told me of 
ail the awful things that he could do to you. He will write to papa, to the 

bank at [illegible], and, in fact, to every one. He will hâve it adver- 

tlsed that you did God knows what. He said that he could take our trunks, 
but for our sakès he don't want to do that; but, if I go on to you before 
you and he corne to some understanding, he will make it dreadful for ail. 
He said you bave his railroad ticket. Hâve you? He said he gave you 
money to go to Baltimore on, and back, if you did not succeed in arranging 
things." etc. 

Nothing availed to bring back Slauson and his family to Ten- 
nessee, — neither persuasion nor threats. After purchasing the debt 
due from Slauson to Gerald M. Funnell, and after bringing suit 
upon the debt, as due upon a contract, as late as the lOth of March 
just passed, he then resorted to the extradition proceedings which 
hâve been brought before me for considération, the foundation of 
which is Cecil G. Funnell's affldavit charging the crime of a "fraud- 
ulent appropriation" of money. 

Comment upon his conduct is unnecessary. His charge of fraud 
against Slauson is an afterthought. The aiiidavit by which he 
charged the fraud is a flagrant perjury. His prosecution of this 
extradition proceeding is malicious. The governor of Tennessee was 
deceived, and the réquisition which he issued for Slauson was im- 
providently granted. The governor of Virginia was not advised of, 
and had no means of testing the truth of, the allégations of the réq- 
uisition; but, in performing his duty in issuing his warrant direct- 
ing the arrest of Slauson, he took care to reserve to him in advance 
the privilège of the writ of habeas corpus, under which he is now 
before me. 

I hâve thus dealt with the facts in the case. The prisoner ought 
to be discharged on technical grounds also. The law in such pro- 
ceedings requires that the charge shall be substantially set forth in 
the papers flled. In thèse papers there is no crime substantially set 
forth. There is merely a référence to a criminal statute, itself not 
îdentifled by the référence. Merely to refer to a class of criminal 
acts is not to charge a spécifie crime. This is ail that has been done 
in this affldavit. Nor does the affîdavit set out important éléments 
of this statutory offense. The warrant is vague, and does not in- 
form the prisoner of the character of the crime, nor tlie time, place, 
or circumstance of its commission, of which every prisoner is enti- 
tled to be advised. 

George W. Slauson must be discharged from custody. 
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TJNITED STATES v. SAUER et al. 

(District Court, W. D. Texas. April 6, 1890.) 

No. 34. 

1. Criminal Procédure— Examination of Accusbd Persons— Rbv. St. g 1014. 

UncJer Rev. St. § 1014, wliich assimilâtes ail the proceedings for holding 
persons accused of crime to answer before a court of the United States 
to proceedings had for similar purposes under the laws of the state where 
tlie proceedings take place, ail the régulations and steps incident to the- 
proceeding before a United States commissioncr, from its commencement 
to its close, are guided by the state laws, so far as they may be applicable 
to the fédéral courts, if no rule upon the same subject has been prescribed 
by the fédéral statutes. 

2. Same — Hoi^dins to BaiI/^Power of Ukited States Commtssioner. 

ïhe authority, therefore, of a United States commissioncr to take bail 
for the appearance of an accused person to answer further before such 
commissioner to the charge against him is dépendent upon the existence 
of such authority in examining magistrales under the laws of the state 
in which the proceedings before the commissioner are pending. 

3. Same — Texas Statute. 

Such magistrates hâve the power under the statute of Texas, and ac- 
cordingly United States commissioners sitting in that state hâve the same. 

4. Same — Form of Bail Bond. 

The form of a bail bond taken by a United States commissioner should 
conform, in ail substantial particulars, to the requirements of the laws 
of the state in which the commissioner is sitting, so far as such laws are 
applicable. 

5. Same— Texas Statute— Receiving Smup.gi,ed Goods. 

The statute of Texas makes It a requisite of a bail bond that the offense 
of which the défendant is accused be distinctly named, and that it appear 
therefrom that lie is accused of an offense against the laws of the state.. 
Accordingly, Iwld, that a bail bond, taken by a United States commissioner 
sitting in Texas, which states that the défendant is charged with receiv- 
ing and concealing smuggled goods, but does not state that he did so 
knowing the same to be smuggled, is invalid, since the receipt or conceal- 
ment of smuggled goods is not an offense against the United States unless 
they are known to be smuggled. 

R. U. Culberson, U. S. Atty. 

Falvey & Davis and W. M. Coldwell, for défendants. 

MAXEY, District Judge. Tliis suit was instituted by the United 
States, througli the district attorney, to recover the penalty of a bail 
bond, in the sum of f 1,000, executed by George Sauer as principal 
and J. G. Lackland and Richard Gaples as sureties. It is alleged in 
the pétition that the complaint upon which Sauer was arrested was 
made before F. B. Sexton, a circuit court commissioner at El Paso, 
on the 12th day of October, A. D. 1894, and, pending the preliminary 
examination before the commissioner, the défendant Sauer was re- 
quired to enter into a bond, payable to the United States, to make 
his Personal appearance before the commissioner, at his office in El 
Paso, on the Ist day of November, 1894, to further answer the com- 
plaint, and there remain from day to day until by the commissioner 
discharged. 
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The bond, which is duly signed by Sauer, Lackland, and Caples, 
is in thèse words: 

"The United States of America, Western District of Texas. 

"Know ail men by thèse présents, that we, George Sauer, of El Paso county, 
as principal, and J. G. Laclcland, oï El Paso oounty, and Richard Caples, of 
El Paso county, as surettes, aclsnowledge ourselves to owe and stand indebted 
unto the United States of America in the sum of one thousand dollars, for the 
payment of which, well and truly to be made, we hereby do jointly and sev- 
erally bind ourselves, our heirs, and légal représentatives. Conditioned to be 
vold if the above-named George Sauer shall well and truly make his personal 
appearance before ip. B. Sexton, commlssioner of the circuit court of the 
United States for the Western district of Texas, at El Paso, at the office of 
said commissioner, on the Ist day of November, 1894, and there remain from 
day to day imtll discharged by the commissioner, to answer the United States 
in a complaint filed against hlm, the said George Sauer, in said commis- 
sioner's court, charging him with having and receivlng into his possession and 
concealing smuggled goods. 

"Witness our hands thls Itith day of October, in the year of our Lord one 
thousand eight hundred and nlnety-four." 

It is further alleged that the hearing continued until the 8th day 
of November, at which time Sauer failed to appear, and the bond was 
duly declared forfeited by the commissioner. Greater particularity 
in reciting the cause of action becomes unnecessary in view of the 
questions raised upon the demurrers. 

The défendants appeared, by their attorneys, and interposed sev- 
eral demurrers to tlie pétition, which may be properly and conven- 
iently embodied in the two following: (1) A gênerai demurrer; (2) 
a spécial demurrer, as follows: 

"That said bond set out in the plalntiff's pétition charges that défendants 
obligated themselves that said Sauer should appear lat the time and place 
therein mentioned] to answer the United States in a complaint flled against 
him, the said George Sauer, in said commissioner' s court, chargiug him with 
having and receiving into his possession and concealing smuggled goods; that 
there is no offense charged, the said bond not charglng that said George 
Sauer knew that said goods had been or were smuggled goods." 

Under the gênerai demurrer the question is presented whether the 
commissioner had authority to take a bond with surety for the ap- 
pearance of the défendant before himself. And the answer to this 
inquiry must necessarily dépend upon the law by which circuit court 
commissioners are governed in admitting to bail persons who are 
charged before them with the commission of crime. The power of 
commissioners to act as committing magistrates is conferred by sec- 
tion 1014, Bev. St. U. S., which is in the following language: 

"For any crime or offense against the United States, the ofCender may, by 
any justice or judge of the United States, or by any commissioner of a circuit 
court to take bail, or by any chancellor, judge of a suprême or superior court, 
chief or flrst judge of common pleas, mayor of a city, justice of the peace, or 
other magi strate, of any state where he may be found, and agreeabiy to the 
usual mode or process against offenders In such state, and at the expense of 
the United States, be arrested and Imprisoned, or bailed, as the case may be, 
for trial before such court of the United States as by law bas cognizance of 
the offense." 

The question whether, under this statute, the commissioner has 
authority to take bail for the appearance of a défendant before him- 
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self, has been considered by the courts in several cases; and it bas 
been uniformly ruled, so far as the court is advised, tbat such power 
existe only whien it is conferred upon examining magistrates by the 
laws of the state in which the proceeding takes place. And, on 
the other hand, the power has been denied in a case where the 
state statut es did not confer it upon committing magistrates. The 
cases of U. S. v. Rundlett, 2 Curt. 41-48, Ped. Cas. No. 16,208, and 
12 Myers, Fed. Dec. § 1525, and U. S. t. Horton, 2 Dill. 94, Fed. Cas. 
No. 15,393, come within the first category, and U. S. v. Case, 8 
Blatchf. 250-254, Fed. Cas. No. 14,742, and 12 Myers, Fed. Dec. § 
1529, is embraced within the second. 

In the three cases cited the décisions are based upon the ground 
that, under section 1014, Eev. St., the courts are relegated to the 
state statutes to ascertain and détermine the nature and extent of 
the duties and powers of commissioners in arresting, imprisoning, 
and bailing persons accused of offenses against the United States. 
Thus, in Rundlett's Case, it is' said by Mr. Justice Curtis that, in Ms 
opinion : 

"It was the intention of congress by thèse words, 'agreeably to the usual 
mode of process against ofCenders in such state,' to asslmilate ail the proceed- 
ings for holding accused persons to ansvver before a court of the United States 
to the proceedings had for similar purposes by the laws of the state where 
the proceedlngs should take place; and, as a necessary conséquence, that the 
commissioners hâve power to order a recognizance to be given to appear be- 
fore them in those states where justices of the peace or other examining magis- 
trates, acting under the laws of the state, bave such power." 

In U. S. V. Horton, supra, it is said by Judge Dillon that: 

"Whatever authority the commissloner has in respect to the arresting, im- 
prisoning, or bailing of criminal offenders is conferred by statute, and must 
be exercised by him pursuant to its requirements. Congress has not seen fit 
to prescribe a uniform mode of its own in respect to preliminary proceedlngs 
against persons accused of a violation of its criminal enactments, but in the 
thirty-third section of the judiciary act it is provided that the procédure in such 
cases should be 'agreeably to the usual mode of process against offenders in 
such state'; that is, in the state in which the offenders may be arrested and 
the proceedlngs had. ïo this section we must resort to ascertain the powers 
of commissioners in respect to the arrest, imprisonment, and bail of offenders 
against the laws of the United States." 

And in U. S. v. Case, supra, where the commissloner was held to 
be without power to take a recognizance conditioned for the appear- 
ance of the accused before himself for further examination, because 
the laws of New York conferred no such authority upon committing 
magistrates, Judge Woodruff employs this language in référence to 
the ruling of Mr. Justice Curtis: 

"It is quite clear, I think. that the thirty-third section of the judiciary act of 
1789 (1 Stat. 91) was rightly construed by .Judge Curtis in U. S. v. Rundlett. 
2 Curt. 41, Fed. Cas. No. 16,208, and that, in a state where a justice of the 
peace has power to take a recognizance to appear from day to day pending 
the examination of an accused, there a United States commissloner has such 
power." 

In the case of U. S. v. Evans, 2 Flip. 605, 2 Fed. 147, ând 12 Myers, 
Fed. Dec. § 1534, Judge Hammond says: 

"The fédéral courts are bound, in this matter of taking bail in criminal cases, 
by the state lâws, by express command of the statutes." 
v.73f.no.4— 43 
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It is said by Judge Bunn, in U. S. v. Keiver, 56 Fed., at page 425, 
that section 1014 — 

"Evldently refers the détails of the proceeding to the state statute, and It Is 
by that law that we must détermine their reguiarity and validity." 

Construing the same section of the Revised Statutes, it is said 
by Judge Deady, in U. S. v. Martin, 17 Fed. 155, 156, that this sec- 
tion^ 

"Is the authority under -whlch a commissioner of the circuit court acts wheu 
engaged In a proceeding for the arrest, commitment, or bail of a person char- 
gée! with crime a^ainst the United States, and such section provides that he 
shall proceed thereln 'agreeably to the usual mode of process' against offend- 
ers in such state. A commissioner, acting under this statute, is simply a com- 
mittlng magistrale. " ïhe ambiguous phrase, 'mode of process,' is interpreted 
to mean 'mode of proceeding,' and this proceeding is aeeording to the law of 
the state in similar cases. U. S. v. Rundlett, 2 Curt. 42, Fed. Cas. No. 16,208; 
In re Martin, 5 Blatchf. 307, Fed. Cas. No. 9,151; U. S. v. Case, 8 Blatchf. 
250, Fed. Cas. No. 14,742. The validity of the process and order in question 
must, then, be determined by référence to the laws of Oregon for the ariest, 
examina tion, and commitment of persans charged with the commission of 
crime against the laws of the state." 

See, also, U. S. v. Insley, 4 G. 0. A. 296, 54 Fed. 223. 

In considering the question of fées due to commissioners for serv- 
ices performed in obédience to section 1014, Mr. Justice Brown, 
citing the Cases of Rundlett and Horton, supra, in U. S. v. Ewing, 
140 U. S., at page 144, 11 Sup. Ct. 743, says: 

"As this section reaulres proceedings to be talîen 'agreeably to the usual 
mode of process against offenders in such state,' it is proper to looli at the law 
of the state in which the services in such case are rendered to détermine 
what Is necessary and proper to be done, and inferentially for what services 
the commissioner is entitled to payment." 

And in U. S. v. Patterson, 150 U. S., at page 67, 14 Sup. Ct. 20, 
Mr. Justice Brewer, speaking for the court, uses this language: 

"It was held, in the case ot U. S. v. Ewing, 14ft U. S. 142, 11 Sup. Ct. 748, 
that, in vlew of section 1014 of the Revised Statutes, the law of the state in 
which the services are rendered must be loolsed at in order to détermine what 
is necessary in the matter of procédure." 

Upon careful considération of section 1014 of the Revised Stat- 
utes and authorities aboTe cited, the following conclusions are de- 
rived: (1) Section 1014 assimilâtes ail the proceedings for holding 
accused persons to answer before a court of the United States to the 
proceedings had for similar purposes under the laws of the state 
where the proceedings take place. (2) The term, "agreeably to the 
usual mode of process against offenders in such state," as used in 
the statute, should be so construed as to include ail the régulations 
and steps incident to the proceeding before the commissioner from 
its commencement to its termination, as prescribed by the state 
laws, so far as they may be applicable to the fédéral courts. (3) 
The authority of the commissioner, therefore, to take bail for the 
appearance of an accused person to further answer the charge be- 
fore him is existent or nonexistent accordingly as it may be con- 
ferred upon or denied to examining magistrales by the laws of the 
state in which the proceedings before the commissioner may be 
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pending. (4) Bail bonds, taken by the commissioner, stould con- 
form in ail substantial particulars to the requirements of the state 
laws, so far as such laws may be applicable to the fédéral courts. 

It follows that resort must be had to the statutes of this state to dé- 
termine (1) whether Commissioner Sexton had authority to take the 
bond in question; and (2) whether such bond, as measured by the 
laws of Texas, is legally sufflcient. 

The following articles of the Texas Code of Criminal Procédure 
bear upon the questions to be decided : 

"Art. 259. When a person accused of an offenise lias been brought before a 
maglstrate, that ofticer shall proceed to examine into tlie truth of the accusa- 
tion made, allowing the accused, however, sutticient time to procure the aid of 
counsel. 

"Art. 260. ïhe maglstrate may, at the request of the prosecutor or person 
representing the state, or of the défendant, postpone for a reasonable tiuie the 
examlnation so as to afford an opportunity to procure testhnony, but the ac- 
cused shall, in the meanwhile,be detained in the custody of the sherift or other 
duly authorized ofilcer, uuless he give bail to be présent from day to day be- 
fore the magistrale, until the examination is concluded, which lie may do in ail 
cases, except murder and treason. 

"Art. 284. A 'bail bond' is an undertaking entered into by the défendant and 
his sureties for the appearance of the principal thereiii before sorae court or 
magistrate to answer a criminal accusation; it is written out and signed by 
the défendant and his sureties. 

"Art. 285. A bail bond is entered into eitlier before a magistrate upon an 
examination of a criminal accusation against a défendant, or bufore a judge 
apon an application under habeas corpus; or it is taken from the défendant 
by a peace oflicer who has a warrant of arrest or commitment, as hereafter 
provided. 

"Art 280. "Wherever the word 'bail' is used with référence to the seeurity 
given by the défendant, it is inteiided to apply as well to recognizancos as to 
bail-bonds. AVhen a défendant is said to be "on bail,' or to hâve 'given bail,' 
it is intended to apply as well to recognizauces as to bail bonds. 

"Art. 288. A bail bond shall be sufflcient if it contain the following requlsites: 
(1) ïhat it be made payable to the state of Texas. (2) That the obligors thereto 
bind theniselves that the défendant will appear before the proper court or 
magistrate to answer the accusation against him. (3) That the offense of 
which the défendant is accused be distinctly named in the bond, and that it 
ajjpear therefrom that lie is accused of some offense against the laws of the 
state. (4) That the bond be signed by the principal and sureties, or in case 
ail or either of them cannot write, then that they afflx thereto their marks. 
(5) That the bond state the time and place wheu and where the accused binds 
iiimself to appear, and the court or magistrate before whom he is to appear. 
In stating the time it Is sutticient to specify the terra of the court; and in 
stating the place it is sufflcient to specify the name of the court or magistrate 
and of the county. 

"Art. 289. The rules laid down in this chapter respecting recognizancos and 
bai! bonds are applicable to ail such undertakings wheu entered into in the 
course of a criminal action, whether before or after indictment or information, 
in every case wliere authority is given to auy court, judge, or magistrate or 
other officcr, to require bail of a person accused of an offense, or of a wit- 
ness in a criminal action. 

"Art. 307. The rules laid down in the preceding articles of this chapter, re- 
lating to the amount of the bail, the number of sureties, the person who may 
be surety, the property which is exempt from liability, the form of bail bonds, 
the responsibility of parties to the same, and ail othei rules in this chapter ot 
a gênerai nature, are applicable to bail taken before an examining court." 
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It will be observed thaf article 260 of the Code of Criminal Pro- 
cédure of this State expressly authorizes the examining magistrate 
to postpone the examination for a reasonable time to aflord the op- 
portimity of procuring testimony, but, employing the words of the 
statute, "the accused shall in tlie meanwhile be detained in the 
custody of the sheriff or other duly authorized offlcer, unless he 
give bail to be présent from day to day bef ore the magistrate, until 
the examination is eoncluded, which he may do in ail cases, except 
murder and treason." Examining magistrates in Texas, therefore, 
having power to admit accused persons to bail for their appearance 
from day to day pending the examination, commissioners of the cir- 
cuit court of the United States hâve like power s in this state. To 
avoid being misunderstood, it is deemed not inappropriate to hère 
repeat what has, in effect, been already said, that the statutes of the 
state should govern commissioners in the matter of arresting, im- 
prisoning, and admitting to bail accused persons, so far as they 
may be applicable to the fédéral courts, but in no case should they 
be held applicable where the fédéral statutes hâve prescribed a rule 
upon the same subject. 

The remaining question to be considered is specifically pointed 
ont by the spécial demurrer of défendants, although included with- 
in the gênerai demurrer, and it challenges the sufflciency of the 
bond. It is objected to the bond that it describes no offense against 
the laws of the United States, in that it fails to recite want of 
knowledge on the part of Sauer that the smuggled goods, in his 
possession and concealed, had been smuggled or imported contrary 
to law. The bond, as before shown, is conditioned for the appear- 
ance of Sauer "to answer the United States in a complaint filed 
against him, the said George Sauer, in said commissioner's court, 
charging him with having and receiving into his possession and 
concealing smuggled goods." 

The statute upon which the complaint is predicated reads as 
follows: 

"If any person shall fraudulently or knowingly import or bring into the 
United States, or assist in so doing, any merchandise, contrary to law, or shall 
receive, conceal, buy, sell or in any manner facilitate the transportation, con- 
cealment or sale of such merchandise atter importation, knowiug the same to 
hâve been imported contrary to law, such merchandise shall be forfeited and 
the offender shall be flned in any sum not exceeding flve thousand dollars, or 
be imprisoned for any term not exceeding two years, or both." Rev. St. 
U. S. § 3082. 

The third clause of article 288 of the Texas Code of Criminal 
Procédure, hereinbefore set out, provides: 

"That the offense of which the défendant is accused be distinctly named in 
the bond, and that it appear therefrom that he is accused of some offense 
against the laws of the state." 

Does it appear from Sauer's bond that he is accused of an offense 
against the laws of the United States? Manifestly not. Gruilty 
knowledge is the gist and essence of the offense attempted to be de- 
scribed in the bond. Section 3082 of the Revised Statutes does not 
make the mère receipt or concealment of smuggled goods an of- 
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fense. There must be, on the part of the person receiving or con- 
cealing the goods after their importation, knowledge of their il- 
légal importation. Cases falling under this section of the statutes 
hâve been repeatedly before this court, and the ruling has been 
uniform that the jury was not authorized to convict unless the 
possession or concealment of the goods was accompanied with 
knowledge on the part of the possessor that they had been smug- 
gled or imported contrar-y to law. It is évident that it does not 
appear from the bond that Sauer is chargea with any offense against 
the laws of the United States, and hence the bond is not binding 
upon him or his surettes. See U. S. v. Hand, 6 McLean, 274, Fed. 
Cas. No. 15,290; U. S. v. Goldstein's Surettes, 1 Dill. 413, Ped. Cas. 
No. 15,226; and the four Cases of Horton, Kundlett, Case, and Kei- 
ver, supra. 

The conclusion reached by the court is sustained by the suprême 
court and court of criminal appeals of this state, as a référence to 
the authorities will clearly show. Thus, in Dailey v. State, 4 Tex. 
419, the suprême court says: 

"The undertaking of the party contained in the recoguizance or bond is to 
appear and answer to a ciiarge simply ot 'liaving in bis possession stolen 
goods,' and the scire faoias follows the recoguizance in its description of tlie 
charge. We know of no law which makes this an indictable offense, or which 
authorizes the taking ot a recognizance to answer this cliarge. The mère 
fact of having in possession stolen goods is not a crime. The possession may 
be lawful, and would not be criminal unless accompanied with a criminal sci- 
enter or felonious intent. Tlie possession of stolen goods may be évidence to 
support a charge of larceny, but it does not, of itself, constitute that crime. As 
évidence, it is by no means conclusive, but is but presumptive, and is stronger 
or weaker according to the cireumstanees attonding the possession. 2 Starliie, 
Ev. 449, 480; 1 Phil. Ev. 168. It is manifest that the présent is a very dif- 
férent charge from that of receiving stolen goods knowing them to be stolen. 
And. in a word, it is not a crime known eitlier to the common or statute law 
of this state. It is perfectly clear that neither a recognizance nor the scire 
tacias upon it will be sullicient to authorize or support a judgment against the 
principal or surety, when the charge does not appear to be such as may be 
the subject of a criminal prosecution, and which requires bail. 'It is not nec- 
essary to récite the siiecillc charge. To answer a charge of felony would be 
sufficiently explicit, because for every felony an indictment will lie.' West 
V. Com., 3 J. J. Marsh. 042, (548. But no indictment cac be maintained on the 
charge of having in possession stolen goods. The recognizance, therefore, was 
unauthorized and Invalid, and will not support a judgment." 

Stancel v. State, G Tex. App. 400; Morris v. State, 4 Tex. App. 
554. See, also, State v. Cotton, 6 Tex. 426; Cotton v. State, 7 Tex. 
548; Tousev v. State, 8 Tex. 174; McDonough v. State, 19 Tex. 293; 
Foster v. State, 27 Tex. 236; State v. Gordon, 41 Tex. 510; Sively 
V. State, 44 Tex. 274; McLaren v. State, 3 Tex. App. 680, citing 
numerous authorities; O'Bannon v, State, 9 Tex. App. 465; Kramer 
T. State, 18 Tex. App. 13; Edwards v. State, 29 Tex. App. 452, 16 
S. W. 98; Allison v. State, 33 Tex. Or. R. 501, 26 S. W. 1080. 

It is said bv Mr. Chief Justice Roberts in State v. Gordon, supra, 
that: 

"The Code of Criminal Procédure on this subject prescribes that the bond 
shall reqtiire the défendant to appear before the proper court 'to answer the 
accusation against him.' And in order that the accusation may be shown to be 
such as to authorize the bond, it is further prescribed 'that the offense of 
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whlch the défendant Is accused be distmetly named In the bond, and that It 
appear therefrom that he is accused of some offense against the laws of the 

State.' " 

In the early case of Dailey v. State, supra, it was ruled, as shown 
above, that a recognizance would not be sufficient to authorize or 
support a judgment against the principal or surety "when the charge 
does not appear to be such as may be the subject of a criminal 
proseeution, and which requires bail," and in the opinion it is also 
stated not to be necessary to recite the spécifie charge. "To an- 
swer a charge of felony would be sufûciently explicit, because for 
every felony an indictment would lie." 

Tlie distinction recognized and enforced by the courts of this state 
secms to be this: 

"If an offense Is one eo nomine, then it is only necessary, in the recog- 
nizance, to recite It by its name, as theft, etc. * * * When an offense is 
not one eo nomine, then the ruie is well settled that the recognizance must 
Btate the essential éléments of the offense, so that it will appear that a par- 
tieular offense against the law is charged against the principal." Edwards 
V. State, supra; Allison v. State, supra; Morris v. State, supra. 

The offense of receiving or concealing smuggled property, with 
knowledge that it had been unlawfully imported, as prescribed by 
section S082 of the Kevised Statutes, is not an offense eo nomine, 
and, according to the rulings of the Texas courts from the earliest 
cases to the présent time, the offense must be described in the bail 
bond by giving substantially the statutory ingrédients necessary to 
constitute it, in order that it may appear therefrom that the de- 
fendant is accused of some offense against the laws of the United 
States. 

The cases cited pointedly support the view taken by the court 
touching the sufflciency of Sauer's bond. But the district attorney 
claims that U. S. v. Evans, 2 Flip. 605, 2 Fed. 14T, and author- 
ities there cited, announce a différent rule, and that, upon the au- 
thority of those cases, the bond of 8auer is a valid obligation. By 
référence to the Evans Case it will be observed that Judge Ham- 
mond holds, as already shown, that the fédéral courts are bound, in 
the matter of taking bail in criminal cases, by the state laws, and 
it will be further seen that Evans' Case arose in the state of Ten- 
pessee, where it is held, by the suprême court of that state, that 
a bail bond is good "without even a spécification of the offense 
charged against the défendant." State v. Adams, 3 Head, 261; 
State V. Rye, 9 Yerg. 386. U. S. v. Stien, 13 Blatchf . 127, Fed. Cas. 
No. 16,403, has no application to this case. The questions passed 
upon hère were not decided in U. S. v. Reese, 4 Sawy. 629, Fed. Cas. 
No. 16,138, and hence the décision of Mr. Justice Field, whose opin- 
ions are entitled at ail times to great considération, cannot be con- 
sidered as a guide for the court in this case. The other cases re- 
ferred to by the district attomey were decided by state courts, 
and hâve no référence to the questions which hâve been considered 
by this coiu"t. The ruling upon Sauer's bond is based distinctly 
upon the statutes of Texas and the décisions of the highest courts 
of this state, and the rulings of other state courts as to the suffi- 
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ciency of bail bonds at common law -would scarcely be pertinent to 
the inquiry. 

Had a spécial exception been interposed by the défendants on 
the first ground discussed by the court, it would be overruled, for 
the reason that the commissioner had the power to take bail from 
Sauer conditioned for his appearance from day to day pending his 
examination. But the gênerai demurrer not only raises that ques- 
tion, but also goes to the sufîQciency of the bond upon the objection 
embraced in the spécial demurrer. In a word, ail objections urged 
to the bond might hare been properly presented by gênerai de- 
murrer; and, as the bond must be adjudged insufficient and a void 
obligation, the gênerai demurrer, as well as the spécial demurrer, 
should be sustained, and the suit dismissed, and it is so ordered. 



UNITED STATES v. DE RIVERA et al. 

(Circuit Court, S. D. New York.) 

CusTOMs DuTiES— Liquidation by Collbctor— Lisiitation of Actions. 

Iron ore was imported iu 1881, a certain sum beiiis tlien paid as 
duties, after the appraiser had raised the valuation. In 1890 the col- 
lecter decided that an addltional aniount was due, and an action was 
brought to recover the saine. The importera claimed that their original 
payment was a liquidation, and that the action was barred within one 
year tliereafter. Held-, tliat the liquidation was not complète until the 
collector had acted in the matter, and that thert- was no provision of 
law requiring him to liquidate within any particular time, or to give 
notice to the importer thereof. 

Action for balance of duties. 

On September 20, 1881, and September 22, 1881, défendants Imported cer- 
tain iron ore in the United States by the vessels Samuel Welsh and Mary 
C Haie, respectively, and entered same at the port and collection district 
of Philadelphia, paying, at the time of such entry, the sums of $299.80 on 
eacli consignment as duties. Subsequeutly, on the 14th day of March, 1890, 
the collector decided that the amount of duties to be paid on said goods was, 
respectively, $754 and $750.40, leaving a balance due the United States 
from the défendants of $904.80, to recover which this action was brought. 
Xhe défendants admltted the importation and entrj' of the said iron ore, but 
denied their liability for balance of duties, claiming that the payment made 
by them at the time of entry of such goods was a liquidation, and that, as 
more than a year since such liquidation liad expired, the same was final and 
conclusive. 

Wallace Macfarlane, U. S. Atty., and James R. Ely, Asst. U. S. 

Atty. 

William H. Blain, for défendant. 

LACOMBE, Circuit Judge (orally charging jury, after stating the 
case as above). I hâve examined this matter with great care since 
Priday, in the hopes that, in some way or other, I could ând some 
means for relieving the défendant, in whole or in part, from this 
claim; but, gentlemen of the jury, it is impossible to do so. The 
laws of the United States in regard to the liquidation and collec- 
tion of duties upon imports are evidently constructed upon the 
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theory that the citizen who imports goods bas no rights at ail, or, 
at least, that the fédéral goTernment need not be lander the slight- 
est concern about them. Under the statutes and the authorities, 
it is clear that there was no liquidation until the coUector himself 
acted. The mère act of the appraiser in raising the value was a 
step towards liquidation, but liquidation was not complète until 
the collector had performed his act. Under the statute, moreover, 
the collector may "liquidate" whenever he pleases. It may be a 
week after the goods arrive, or it may be eight years, as it was in 
this case; and, under the law, he is under no obligation to notify 
the marchant of his liquidation. The merchant, apparently, bas got 
to keep watch from the time he gets the goods until the collector 
acts and liquidâtes, and he takes the risk of not being advised of 
that action when it occurs. Under the laws as they stand, there is 
absolutely nothing to do in this case but to direct a verdict in favor 
of the plaintifE for the full amount claimed, with an exception to 
the défendant. 

The jury rendered a verdict for the plaintiffs, In accordance with the direc- 
tion of the court, for $904.80, with Interest from March 14, 1890. 



KENT V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. April 6, 1896.) 

1. CusTOMS DuTiEs— Classification — Burlap Bags Rbimpohted. 

The provision in the act of February 8, 1875 (section 7), amending 
the tariiï laws so as to admit free, on their retrrn to the United States, 
foreign-made bags in which American grain has been exported (thus 
placing them on the same footing with similar American bags), was 
superseded by the provisions of the tarifi: acts of 1883 and 1890, from 
wliich this provision was omitted; and under the latter act (paragraph 
365) such forelgn bags were dutiable at 2 cents per pound. 68 Fed. 536, 
affirmed. 

2. Rbpeal of Statutes. 

When a later act is a complète revision of the subject to which an 
earlier statute relates, and is manifestly Intended as a substitute for 
the former législation, the prior act must be considered as repealed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application to review a décision of the board of gên- 
erai appraisers aflfirming the action of the collector of the port of 
New York in respect of the classification for duty of certain mer- 
chandise. The circuit court affirmed the décision of the board (68 
Fed. 536), and the importer appealed. 

Stephen G. Clarke, for appellant. 

Henry D. Sedgwick, Jr., Asst. U. S. Atty. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In June, 1893, Percy Kent, the ap- 
pellant, imported into the port of New York 75 baies of grain bags 
made of burlaps, which had been used in the exportation of Amer- 
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ican grain, and were imported, after such use, as secondhand bags, 
being, for the most part, known as "cental bags." Such cental bags 
are made in very large quantities in foreign countries. Two baies, 
which were selected and agreed upon as représentative baies, were 
found to contain 1,G13 bags of foreign manufacture and 387 of Amer- 
ican manufacture. The collector classified them for duty under 
paragraph 3C5 of the tariff act of October 1, 1890, which is as fol- 
lows: '"Bags for grain made of burlaps, two cents per pound." As 
to the bags of foreign manufacture, the importer protested against 
this classification, upon the ground that they were entitled to free 
entry, under the provisions of section 7 of the act of February 8, 
1875 (18 Stat. 307), which provided as follows: "That bags, other 
than of American manufacture, in which grain shall hâve been actu- 
ally pxported from the United States, may be returned empty to the 
United States, free of duty, under régulations to be prescribed by 
the secretary of the treasury." The board of gênerai appraisers 
affirmed the action of the collector upon the bags of foreign manu- 
facture, and upon appeal the circuit court afflrmed the décision of 
the board. 

The sole question in the case is whether the quoted proviso in 
section 7 of the act of February 8, 1875, was in force at the time of 
the importation. If it was, tiie bags were exempted from duty. 
Schedule C of title 33 of the Revised Statutes — the title which re- 
latcd to duties upon imports — imposed a duty of 40 per centum ad 
valorem upcn bags (except bagging for cotton) composed wholly or 
in part of jute, the material of which grain bags are made; but 
grain bags, tbe manufacture of the United States, if exported con- 
taining Americiin produce, and if déclaration was made of intent 
to return the sasue empty, were exempt from duty (Rev. St. § 250.j). 
The act of February 7, 1875, was in part an amendment of the ex- 
isting statutes, and the provision which has been quoted was for 
the purpose of placing empty grain bags of foreign and home manu- 
facture, when returned to this country after having been used in 
the exportation of grain, in the same dutiable condition. Section (î 
of the comprehensive tariiî act of March 3, 1883 (22 Stat. 489), pro- 
vided that on and after July 1, 1883, "the following sections shall 
constitute and be a substitute for title thirty-three of the Revised 
Statutes." The previously existing provision in regard to empty 
returned bags of American manufacture was re-enacted in substance 
in the free list, but the provision in section 7 of the act of 1875 was 
omitted, and bags, except bagging for cotton, were made dutiable 
at 40 per cent, ad valorem. Paragraph 493 of the tariff act of Oc- 
tober 1, 1890, retained the same exemption from duty upon returned 
empty bags of American manufacture, and was silent in regard to 
returned empty foreign-made bags which were fllled when exported. 
Thus, since 1875, two comprehensive revisions of the title in the 
Revised Statutes relating to duties upon imports hâve taken place, 
and the amendment of the act of 1875, in regard to foreign-made 
bags, has been omitted, while the subject of the dutiable rate upon 
bagging has received the usual considération. Thèse successive 
acts show a plain intention to substitute their respective provisions 
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in regard to bagging in the place of ail prior législation on tliat sub- 
ject. In re Straus, 46 Fed. 522. It is a gênerai rule that when a 
later statute is a complète revision of the particular subject to wWch 
the earlier statute related, and the new législation was manifestly 
intended as a substitute for the former législation, the prior act 
must be held to hâve been repealed. U. S. v. Claflin, 97 U. S. 546; 
Red Rock v. Henry, 106 U. S. 596, 1 Sup. Ct. 434. But it is said 
that Russell v. Worthington, 23 Fed. 248, shows that certain dntia- 
ble features of the act of 1875 were not repealed by the tariff act of 
1883. The statutory facts upon which that case turned wei"^ quite 
différent from those which are hère involved, and showed, in the 
opinion of the experienced judge who tried it, that the new act was 
not intended to apply to the particular provision which was the sub- 
ject of the controversy. The vital facts in the two cases are différ- 
ent. The judgment of the circuit court is affirmed. 



MILLER V. DONOVAN ct al. 

(Circuit Court of Appeals, Second Circuit. April 6, 189C.) 

1. Patents — Estent of Claims — Koad Carts. 

Tlie Miller patent, No. 371,090, for an improvement in road carts, is 
restrieted, as to clalms 1 and 2, by the prior state of the art, to com- 
binations having longitudinal springs of the précise form shown; and 
those claims are not infringed by a cart not liaviug the two-part springs 
described in the patent. 62 Fed. 923, afflrmed. 

3. Same. 

The Miller patent, No. 459,098, for au Improvement in road carts, 
designed to glve to the longitudinal springs an increased longitudinal 
motion, is limited, as to claims 1 acd 2, to a combination having the 
précise form of spring shown; for it was old m the art to give play to 
a spring by running one or both ends through an eye or slot with 
rubber packing, washers, etc., to prevent rattling, or too free play of 
the ends of the spring. 62 Fed. 923, afflimed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit in equity by Henry J. Miller against James Dono- 
van and James J. Fitzgerald for alleged infringement of certain 
patents for Improvements in road carts. The circuit court dismissed 
the bill for want of infringement (62 Fed. 923), and complainant ap- 
peals. 

Herbert Knight and Edmund Wetmore, for appellant. 
Henry Bacon, for appellees. 

Before PECKHAM, Circuit Justice, and WALLACE and SHIP- 
MAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The complainant brought a bill in 
equity in the circuit court of the United States for the Southern 
district of New York, which was founded upon the alleged infringe- 
ment by the défendants of claims 1, 2, and 5 of letters patent No. 
371,090, dated October 4, 1887, issued to Henry J. Miller, and of 
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claims 1, 2, 7, 8, 9, and 10 of letters patent No. 459,098, dated Sep- 
tember 8, 1891, also issued to said Miller. Each of said patents was 
for improvements in road carts. Upon final hearing the circuit court 
found that claims 1, 2, and 5 of No. 371,090 were valid, but contained 
uarrow improvements upon previously known road carts, were tliere- 
fore entitled to a narrow construction, and were not infringed; that 
claims 1 and 2 of No. 459,098 were valid, but were not infringed; 
that the invention of claim 7 had been anticipated, and that the 
other claims of the patent were invalid for lack of patentable in- 
vention. The bill was therefore dismissed. Upon this appeal the 
complainant relies upon the infringement of claims 1 and 2 in each 
of said patents. The objects of the improvements, and a sufScient 
description of the patented and the défendants' wagons, were given 
in the opinion of the circuit judge. 62 Fed. 923. The claims which 
are now in issue in each of said patents are as f oUows : 

"(1) In a road cart or other vehicle, the combination of the transverse 
spring attached at the ends of the shafts, and supporting a centvally-located 
seat, the said shafts resting upon other spriugs, as shown and descrlbed. 

"(2) In a road cart or other two-wheeled vehicle, the springs for supporting 
the shafts, constructed and arranged substantially as shown and described. 
in combination with said shafts, the transversely-arranged spring exteuding 
between and attached to them, the ceutrally-located seat upon said spring, 
and the downwardly and forwardly extendiug braces and supporters con- 
nected directly to the seat and pivotally to the shafts; ail arranged as and 
for the purposes set forth." 

"(1) In a light sulky or road cart, the combination of the axle, the shaft 
extending over and to the rear thereof, the bent plate or bar springs bolted 
at their forward ends directly and rigidly to tlie shafts forward of the axle; 
thence bent down slightly, and resting on the axle; thence passing to the rear 
thereof, and the sockets or eyes fixed to the shafts' rear ends, having a gum 
or nibber cushion within it with a hole to receive cushion and permit longi- 
tudinal motion of said springs, substantially as set forth. 

"(2) In a road or other cart, the combination of the shafts, the axle, the 
spring flxed at one end of the shafts, and at an intermediate point to the 
axle, eyes flxed to the shafts, and adapted to receive the other ends of said 
springs, and résilient eushions in said eyes, surrounding the ends of said 
springs, the greater portion of the body of said résilient eushions being above 
the springs, substantially as herein set forth." 

The complainant was of opinion that claim 1 of 371,090 was in- 
tended to specify the combination of a main transverse spring at- 
tached at its ends to the shafts, and so arched that the seat may 
be supported upon its center, and with supplementary springs in- 
terposed between the shafts and the axle; and that claim 2 included 
the same features, but limited the longitudinal springs to a con- 
struction having the sliding movement, and having the braces con- 
nected directly to the seat and pivotally to the shafts. The arched 
character of the transverse springs has a more important patent- 
able office in the mind of the complainaht's expert than it apparent- 
ly had in the mind of the patentée, either in the spécification and 
claims which were first presented to the patent oflfice or which were 
finally allowed. The transverse spring was pressed upon the patent 
office, not as an arched spring, but as a transverse spring in com- 
bination with the longitudinal spring. We agrée with the circuit 
judge that: . 



684 73 FEDERAL REPORTER. 

"An examliiation of the various patents put in évidence to sliow the prîor 
art (liseloses the fact that it was old to support the shafts above tlie axle by 
springs extending longitudinally beneath them, and that such a device was 
used in comblnation with a transverse spring supporting the seat. Réf- 
érence to the patents of Bach, No. 288,757, November 20, 1883; Bach, Xo. 
299,319, May 27, 1884; Barber, No. 316,934, May 5, 1885; Barber & Croft, 
No. 342,993, June 1, 1886; not to mention others,— shows that the fleld of in- 
vention was much restricted when the complainant entered it, and that the 
combination claimed by him can be sustained only when the patent is con- 
strued so as to confine them to the particular form of longitudinal spring 
which lie bas described, and which, in the précise form shown in hls spécifica- 
tion and drawings, seems not to bave been used in road wagons. As the de- 
fendants use no such two-part spring, the bill as to this patent is dismissed." 

The improvement shown in patent No. 459,098 consisted in a con- 
struction of the longitudinal springs, which permitted increased 
longitudinal motion. The spécification says: 

"As customary In such carts, the seat is supported from the axle through 
the médium of the shafts and suitable springs. * « * The connection of 
tlie shafts to the axle is clearly shown in Figs. IV, V, and VI. 5, 5, are 
heavy plate springs, bolted or otherwise clamped at their forward ends to 
the shafts. Their rear ends run loosely through eyes, 6, 6, bolted to the shafts. 
A cusliion, 7, preferably of soft rubber, surrouuding the end of spring, 5, in 
each eye, and having the greater portion of its body above said springs, pre- 
vents rattling, and also takes up the jar. The springs, 5, 5, are clamped to 
the axle." 

The circuit judge suffi ciently points ont the précise and narrow 
character of this improvement, and the défendants' construction, 
which avoids infringement, as follows: 

"It was old in the art to give play to a spring by running one or both of 
its ends through an eye or slot with rubber packing, washers, or cushions in 
the eye to obviate rattling or noise, and prevent too free play of the ends of 
the spring. Such a device is found applied to a spring supporting a wagon 
seat in the patent to Naramore,— No. 174,288, February 29, 1876. The défend- 
ants' structure has plates or bars, bolted to the shafts forward of the axle, 
bending downward to the axle, where they are clamped, and thence bending 
upward with their ends inserted into boxes which are secured to the rear ends 
of the shafts. The interior of each box is packed with rubber, which acts as 
a cushion for the plate or bar. The bar impinges rearwardly upon this rubber 
cushion, which permits a slight vibration, sufHcient to prevent granulation or 
fracture conséquent upon shock, but does not admit that free play througli 
the box, and conséquent longitudinal movement, which is the characteristic 
of the complainant's device. The différences between défendants' and com- 
plainant's shaft supports are slight, it is true, but the field of invention was a 
Tery narrow one, and complainant's claim can be sustained only under a con- 
struction which will restrict it closely to the précise combination of his pat- 
ent." 

The decree of the circuit court is afflrmed, with costs. 



OFFICE SPBCIALTY MANUF'G CO. v. COOKE & COBB CO. 

(Circuit Court, S. D. New York. April 14, 1896.) 

Patekts — Validity — Papek IIoldeb. 

The SmUh & Shannon patent. No. 217,909, for a paper holder, Jield 
valid and infringed (foUowing prier adjudication). 

Samb— Limitation of Fobbign Patent— Comprbssob por Papkr Filbs. 

The Cieague patent. No. 312,086, for a compresser for paper files, licM 
to hâve expired with a previous German patent, obtained, not in thé 
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name of the inventer or the owners, but in connection witti the interests 
of the owners. 

3. Samk— Invention — Alphabbticai, Index. 

There is no patentable invention in extending every other letter of an 
alpliabetleal index, outward from, instead of in front of, ttie one above, 
mailing two rows instead of one, and thus shortening by one-lialf the 
length of the exposed parts of the sheets. 

4. Samb— Index for Paper Files. 

The Shannon patent, No. 331,259, for an index for paper files, hdd void 
for want of invention. 

This was a suit by the Office Specialty Manufacturing Company 
against the Ck)oke & Cobb Company for alleged infringement of three 
patents relatin g to paper files. 

Frederick F. Church, for plaintiff. 
Wilton C. Donn, for défendant 

WHEELER, District Judge. This suit is brought upon patents 
Nos. 217,909, granted July 20, 1879, to Frederick Smith and James S. 
Shannon, for a paper holder; 312,086, granted to W. H. H. Cleague, 
February 10, 1886, for a compressor for paper files; and 331,259, 
granted to James S. Shannon, November 24, 1885, for an index for 
paper files. The first has been thrice adjudged valid. Shannon v. 
Jones, 9 Fed. 205; Schlicht & Field Co. v. Chicago Sewing-Mach. Co., 
36 Fed. 585; Office Specialty Manuf'g Co. v. Winternight & Cornyn 
Manufg Co., 67 Fed. 928. Nothing new that appears sufficient to 
hâve changed those results has been brought in hère, and those dé- 
cisions are followed. 

The iuA'ention of Cleague appears to hâve been made while he was 
in the employ of Schlicht & Field, and to hâve belonged to them, and 
to hâve been patented in Germany, not in bis or their name, but in 
connection with their interests, by a patent which had expired before 
this Mil was brought. This was not done adversely, nor by a 
stranger, and nothing surreptitious about it appears; and by force 
of the statute, which is not conflned to the inventer, this patent 
would expire with the foreign patent. Rev. St. U. S. § 4887. 

The third patent is for extending every other letter of an alpha- 
betical index outward from, instead of in front of, the one above, 
making two rows down instead of one, whereby, as the patent states, 
"the index-characters upon each two adjacent sheets appear side by 
side, so that the total length of the exposed parts of the sheets 
bearing the index-characters is twice as wide, but only half as long, as 
in similar indexes as heretofore usually constructed." This bring- 
ing of the letters into two rows to shorten the length of a single row 
seems to be too common and mechanical to be patentable. 

Decree for plaintiff as to first patent only. 
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THE FRANK GILMORB. 

WALTON et al. v. THE FRANK GILMORB. 

(District Court, W. D. Pennsylvanla. Marcli 10, 1896.) 

1. Admiraltt Jurisdiction — Cross Claim— Unijqdidated Damages. 

In a suit in rem to recover damages resultlng from a collision, admlralty 
lias no jurisaiction of a cross libel for unliquidated damages caused by 
an entirely différent collision. 
3. Same— Set-Opf— Indbpekdent Accoukt. 

The admlralty bas no jurisdiction of an Independent set-ofl, and hence, 
in a suit in rem for collision, a so-called "cross bill," seeklng to set olï a 
runnlng account, cannot be malntained. 

This was a libel in rem for collision. Libelants hâve excepted to 
a "cross bill" filed by the claimants. 

Watson & McCleave and C. P. Davis, for libelants. 
Knox & Reed and Edwin W. Smith, for respondents. 

BUFFINGTON, District Judge. Joseph Walton & Co. file this 
libel against the steamboat Frank Gilmore to recover $733 damages 
alleged to hâve been sustained by the sinking of their coal barge 
No. 457 on May 20, 1893, in a collision caused by the négligence of 
the Gilmore. The respondents filed a paper indorsed an "answer 
and cross bill." They deny the allégations of the libel, and set up 
that libelants are indebted to them upon a mnning account in a 
balance of $192.93 as of June 14, 1893. They further allège that 
on September 12, 1890, their coal flat No. 135 and cargo was negli- 
gently sunk by libelants' steamboat the Samuel Clark, to their dam- 
age |586; that the aggregate of said items, less a crédit of f70, 
viz. the net sum of $516, is due respondents from libelants and for 
it they pray a decree. Exceptions are filed to the cross bill, alleging 
it sets up causes of action separate and distinct from the one set 
f orth in the libel, and praying its dismissal. 

Upon argument respondents' counsel concède there could not be 
a balance decreed in respondents' favor under rule 53 of the ad- 
mlralty, but claim to offset their damages sustained and account 
due as stated. So far as the damages in the Samuel Clark collision 
are concerned, no reason is shown for their allowanee hère. The 
principle is well settled, both in law and equity, that unliquidated 
damages are not a subject of set-ofl (The Zouave, 29 Fed. 298) ; and 
where they are not connected with the accident on which a libel is 
based they cannot be the subject of a cross bill. This principle is 
set f orth in The Dove, 91 U. S. 385, in which it is said : 

"New and distinct matters, not Included in the original blU or libel, should 
not be embraced in the cross suit, as they cannot be properly examined in 
such a suit, for the reason that they constltute the proper subject-matter of 
a new original bill or libel. Matters auxillary to the cause of action set forth 
In the original libel or bill may be Included in the cross suit, and no others, 
as the cross suit Is, in gênerai, Incidental to and dépendent upon the original 
suit. Ayres v. Carrer, 17 How. 595; Fleld v. Schleffelin, 7 Johns. Ch. 252; 
Shlelds v. Barrow, 17 How. 145." 

The account hère sought to be set ofl covers some seven years' 
mutoal dealings between the parties. It embraces a variety of 
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items, some of which are and some are not subjects of the admiralty 
jurisdiction. Thus we find services in pumping, fuel furnished, serv- 
ice of boats, "sundries" not specified and aggregating considérable 
amounts, sales of coal, and cash advanced on the respondents' side 
and on complainants', "sundries" not itemized, coal furnished, tow- 
ing services, etc. The subject-matters of the account are in no 
way connected with the collision cliarged in the bill. 

Respondents cite the case of The C. B. Sanford, 22 Ped. 863, as 
justifying the use of this account as a set-oiï. A careful examina- 
tion of the many authorities, both prior and subséquent to that case, 
lead us to an opposite conclusion. The text-book authorities seem 
to be unanimous that the admiralty lias no jurisdiction of an inde- 
I)endent set-ofE, and those usually allowed are where advances hâve 
been made on the crédit of the debt or demand for which the plaintift 
sues, those which operate by way of diminished pay for maritime 
service by reason of négligence, imperfect performance or miscon- 
duct as damages sustained in conséquence of gross violating of the 
contract. See 2 Pars. Mar. Law, 717. "The respondent cannot, in 
the admiralty, make a défense of an independent claim bv way of 
set-off." Ben. Adm. 264. And in 2 Pars. Shipp. & Adm.' 433, we 
find the law stated that "a set-off f ounded on contract, express or im- 
plied, is no défense to a libel in a cause of damage." Thèse conclu- 
sions are supported by the adjudicated cases. In Willard v. Dorr, 3 
Mason, 171, Fed. Cas. No. 17,680, Justice Story said: 

"The remaining questions respect the set-offs asserted by the défendant as 
matters of counterclaims. Some of thèse are properly before the court, as 
partial payments of wages and advances in the voyage; but others are debts 
and claims of a wholly independent nature. Now, in respect to the latter, 
I am utterly at a loss to know how they can be properly brought within the 
cognizance of this court. Most of them are not of a maritime nature; and, 
even if they were, as they do not grow out of the maritime contract on which 
the libel is framed, it is diffieult to perceive how they are founded in point 
of jurisdiction. Courts of admiralty are not invested by statute wlth any 
authority to hold plea of set-offs generally. Whenever they do entertain such 
claims, It is upon gênerai principles of equity, where the claims attach to the 
particular maritime demand, submitted to their cognizance by the libel, and 
not upon any notion of a right to enforce such set-offs as are now recognized 
and enforced in courts of common law uuder statutable provisions." 

This case was f ollowed in Bains v. The James & Catherine, Baldw. 
544, Fed. Cas. No. 756; Mr. Justice Baldwin saying that he concur- 
red fully in the conclusions therein arrived at as to set-off in the ad- 
miralty. That there is no gênerai doctrine of set-off being recog- 
nized in the admiralty is stated or assumed in Snow v. Carruth, 1 
Spr. 326, Fed. Cas. No. 13,144; Kennedy v. Dodge, 1 Ben. 311, Fed. 
Cas. No. 7,701; Nichols v. Tremlett, 1 Spr. 361, Fed. Cas. No. 10,247; 
Dexter v. Munroe, 2 Spr. 39, Fed. Cas. No. 3,863; The Two Brothers, 
4 Fed. 158; The Tom Lysie, 48 Fed. 692; and O'Brien v. 1,614 Bags 
of Guano, Id. 730, where it is said: "Set-off is a statut ory right, un- 
known to the admiralty, except as a crédit on the particular transac- 
tion which is the subject of the libel." 

It will thus be seen the decided weight of authority is against the 
use as a set-off of an account involving dealings in no way connected 
with the collision to recover damages for which the libel is filed. 
The exception will therefore be sustained, and it is so ordered. 
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GUTHRIE V. CITY OV PHILADELPHIA. 
(District Court, E. D. Pennsylvania. April 21, 189G.) 

1. Collision— Steambk "with Moored Vessbl. 

ïhe fact that a vessel propelled by steam runs into a scliooner properly 
moored at a dock is suflacient proof of fault on her part. 

2. Samk— Damage 33Y City Icb Boat. 

Tlie City of Philadelphia Is liable for damage caused by a collision of 
its ice boat with a vessel moored at a dock in the state of Delaware, 
wliile tlie ice boat is engaged in prlvate service for tlie owners of sucli 
dock. 

This was a libel by tlie master of the schooner Eobert A. Snyder 
against the city of Philadelphia to recover damages caused to the 
schooner by a collision of the city ice boat with her. 

Curtis Tilton, for libelant. 

Léonard Finletten and John L. Kinsey, for respondent. 

BUTLEE, District Judge. On February 10, 1895, the schooner 
was moored in the Marcus Hook Oil Dock in the state of Delawai-e. 
At the instance of the owners of the dock the city ice boat under- 
took to break the ice within the dock, and in doing it ran into her, 
without excuse, and inflicted injury. Soon after the boat towed the 
schooner out and down the bay, charging $107 for the service. For 
breaking the ice inside the dock the boat made no charge, but was 
entitled to compensation under the statute and the city ordinance 
relating to the subject. The libelant's charge of fault is sufiQcient- 
ly established by the fact that the ice boat, propelled by steam, 
ran into the schooner while moored. The Granité State, 3 Wall. 
310; The F. C. Latrobe, 28 Fed. 377; Engle T. Mayor, 40 Fed. 51, note. 

The only défense urged is, in substance, that lie city was engaged 
through its agents, in discharging a public municipal duty, and 
consequently that it is not responsible for the négligence which 
caused the injury. The answer to this, in my judgment, is twofold, 
flrst that the city owed no municipal duty in Delaware, and second 
that it was engaged in a private service for the benefit of the own- 
ers of thè dock, for which it was entitled to compensation. It is 
unimportant that it performed the service gratuitously. Besides 
the service was a necessary incident to that rendered the schooner 
for which the city charged compensation. The subject does not 
call for discussion; it is sufiacient to cite the following authorities: 
Western Saving-Fund Soc. v. City of Philadelphia, 31 Pa. St. 175; 
City Council v. Hudson (Ga.) 15 S. E. 678; The F. 0. Latrobe, 28 
Fed. 378; The Giovanni, 59 Fed. 304, and 10 0. C. A. 552, 62 Fed. 
619; Sherlock v. Alling, 93 U. S. 108. 

The boat was liable to seizure on the lien arising from her fault, 
and the owner's liability in admiralty is a necessary conséquence. 
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CASTO T. PHISTER et al 
(Circuit Court ot Appeals, Seventh Circuit. May 4, 1806.) 

No. 288. 
Canckllation of Dbbds— Sufficiknct of Evidence. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Wisconsin. 

This was a bill in equity by Elizabeth Casto against Anne M. 
Phister and John P. PMster, her husband, Matthew M. Gasser, and 
Richard Dawson, to cancel and annul two deeds conveying certain 
lands in Wisconsin. The circuit court dismissed the bill, and com- 
plainant has appealed. 

A. L. Sanborn and Thos. M. Wood, for appellant. 
W. G. Silverthorn and F. C. Eyan, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This bill was brought on the 20th day 
of December, 1890, to annul two deeds of conveyance of real estate 
situate near Superior City, in Douglas county, Wis., both purport- 
ing to hâve been made the 28th day of July, 1862, but executed, as 
indicated by the certificates of acknowledgment, on the 29th day 
of July, 1862, and on the llth day of July, 1803, respectively. The 
same lands are described in both deeds, the purpose of the sec- 
ond having been to supply a defect in the certificate of acknowledg- 
ment of the exécution of the ûrst. Both were recorded in due time, 
and they purport and are certifled to hâve been executed by Emily 
Cune, Franklin Casto and his wife Elizabeth Casto, who is the com- 
plainant in the bill, as grantors, to Anne M. Phister, wife of John P. 
Phister. Emily Cune and Franklin Casto were the surviving sister 
and brother, and sole heirs at law, of William T. Casto, of Maysville, 
Ky., who fell in a duel, and died intestate, on the 8th day of May, 
1862, seised of the lands described in thèse deeds. Franklin Casto 
died in 1869, intestate, leaving the complainant his sole heir. The 
grounds alleged for relief are, in substance, that the complain- 
ant did not exécute, authorize, or know of the exécution of, either 
of the deeds in question; that Franklin Casto was a lunatic, and 
incapable of executing the deeds; that he was unduly influenced to 
part with the lands by Richard Dawson, who had a secret Personal 
interest in the purchase, and who, by reason of being administrator 
of the estate of William T. Casto, and holding a power of attorney, 
executed by Emily Cune and Franklin Casto, authorizing him to 
sell a part of the lands described in the deeds, was in a position of 
trust and confidence, which he betrayed; and that the considération 
recited in the deeds was less than the value of the lands, and was 
not paid. As an excuse for the long delay in bringing the action, 
it îs alleged that the complainant was ignorant that William T. 
Casto ever owned the lands in question, or any land in Wisconsin; 
that she did not know of the exécution of either of the deeds; and 
v.73f.no.5— 44 
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that her first knowledge on the subject was receired in 1890, when the 
report came to Maysville, and was brought thence to her, of the 
contract between Mrs. Phister and Matthew M. Gasser for the sale 
to the latter of one pièce of the land for the sum of $86,000, whieh, 
excepting |1,000, it is alleged, had not been paid. Gasser was made 
a party to the original bill. Dawson was brought in by an amend- 
ment permitted at the hearing. The testimony is volnminous, and 
no good purpose would be subserved by rehearsing or summarizing 
it. It fails, in ail essential particulara, to establish the chargea of 
the bill. We are satisfled that Franklin Casto was not incapable of 
making, and that the complainant joined in executing, the deeds; 
that the considération recited was paid, and was equal to the value 
of the land at that time, and at any time for many years thereaf ter ; 
and that Dawson had no interest in the purchase. The deeree of 
the circuit couit la afflrmed. 



RICKETTS V. MUREAY et al. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.) 

No. 269. 

MoETOAGB TO Individtjal— Trust in Fatob of Pirm— Pauol Pkooï'. 

Wliere a bond and mortgage hâve been made payable to one Indlvidu- 
ally, who is a member of a firm, and there is ample proof of sufflcient 
considération as well as motive for their being so drawn, it is only upon 
very clear and convlncing proof that the assertion of a trust in favor of 
the firm, of which there is no trace in those instruments or in any other 
■writing, should be allowed to prevail. 

Appeal from the Circuit Court of the United States for the West- 
«m District of Wisconsin. 

Chas. Rushmore, for appellant. 
Wm. George, for appellees. 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. The appellees, Robert I. Murray, Richard 
F. Pearsall, and EfQngham G. Haight, as executors of the will of 
Charles Haight, brought this suit to foreclose a mortgage on real 
estate executed on the 28th day of May, A. D. 1880, by Alfred A. 
Preeman to secure the payment to Charles Haight, since deceased, 
of the sum of $75,000, in accordance with the tenus of a pénal bond 
for double that amount executed by the mortgagor to the mort- 
gagee. The appellant, William H. Eicketts, aa receiver of the assets 
of Charles Haight & Co., upon leare to interyene in the suit, flled an 
answer to the eiîect that the mortgage was executed to secure an 
indebtedness of Freeman & Ruyter to Charles Haight & Co., and 
upon no other considération; that it was made payable to Charles 
Haight in trust for the firm, of which he was a member, and there- 
fore was an asset of which, as receiver, the intervener was entitled 
to possession and eontrol, — concluding with an affirmative prayer 
that the intervener be declared to be the owner and entitled to pos- 
session of the bond and mortgage, and that the other parties to the 
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action, some of whom were also interveners who had filed cross bills 
attacking the validity of the mortgage as having been made in fraad 
of the créditera of Freeman & Ruyter, be declared to hâve no right^ 
title, or interest therein. There was a finding and decree in faTor of 
the appellees against ail other parties, but the appellant alone 
prayed an appeal, without showing a refusai of other parties to join 
therein, and without an order of severance. See Estis v. Trabue, 
128 U. S. 225, 9 Sup. Ct. 58; Dolan v. Jennings, 139 U. S. 385, 11 
Sup. Ct. 584. 

On the authority of Collumb v. Eead, 24 N. Y. 505; Riddle r. 
Whitehill, 135 U. S. 621, 10 Sup. Ct. 924, and other cases, it has been 
urged that in certain particulars the burden of proof was upon the 
appellees; but, upon the view wliich we take of the facts, the case» 
are not applicable, and if they were the resuit would not be différ- 
ent, because the decree rendered is support ed by a prépondérance of 
the évidence so clear and unmistakable as to make unimportant any 
question of the burden of proof. It would serve no good purpose 
to attempt a full présentation and analysis of the évidence, which, 
in so far as it is not documentary, consists in the testimony of con- 
flicting witnesses, who are evenly balanced in numbers, and, upon 
the most favorable view to the appellant, evenly balanced in credi- 
bility and weight. The written évidence and undisputed circum- 
stances leave no roora for reasonable doubt wliere lies the truth. 
The flrm of Charles Haight & Co., composed of Charles Haight, Al- 
fred A. Freeman, Henry Koper, and Albert I. Freeman, was formed 
September 1, 1885, and, by its articles of copartnership, was to con- 
tinue for flve years from that date in the business of "buying and 
eelling flour, and selling flour on commission," in the city of New 
York. Alfred A. Freeman was at the same time a member of two 
independent flrms, namely, A. A. Freeman & Co., millers at La 
Crosse, and Freeman & Ruyter, millers at River Falls, Wis. Thèse 
firms sold their flour through Charles Haight & Co., and, by reason 
of advances received from time to time, each became largely in- 
debted to that flrm, and in order to secure its liability the flrm of 
A. A. Freeman & Co., in the year 1885, executed a mortgage upon its 
property at La Crosse to the individual members of Charles Haight 
& Co., excepting Alfred A. Freeman, who, being a mortgagor, was 
not named as a mortgagee. In 1887 Albert I. Freeman died, but 
the business of Charles Haight & Co. was kept going by the surviv- 
ing partners. Charles Haight, besides his contribution of $50,000 
to the capital invested, loaned the flrm money and securities to a 
large amount, for which in 1889 he was demanding security; and 
to that end, in December, a contract and mortgage, to be executed 
by Alfred A. Freeman, were drawn, but were not signed. In May, 
1890, an understanding was reached whereby the partnership was to 
be extended for another term of flve years; Efiangham M. Cock, who 
afterwards changed his name to Haight, being admitted to member- 
ehip at the instance of his uncle Charles, who promised to make a 
further investment of |20,000 in the business, and to make addi- 
tional loans if required. As a resuit of thèse negotiations the bond 
and mortgage in question were executed, the acknowledgment being 
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dated May 28, 1890, and th,e new partnersliip agreemenï, bearing date 
June 5, 1890, was signed. On July 28, 1890, after making furtker 
loans to the flnn exceeding $30,000, Charles Haight died at his home, 
In New York City, where his executors were appointed. The sur- 
viTors continued the business of the ârm until June 8, 1891, when an 
assignment for the beneflt of creditors was made; but in March, 
1893, the suprême court, sitting at New York, vacated the assign- 
ment, and appointed the appellant, Ricketts, receiver of the prop- 
erty of the firm. 

Two witnesses (Freeman, the mortgagor, and Henry Koper, mem- 
ber of the flrm) hâve testifled to the effect that the mortgage waa in- 
tended solely to secure the debt of Freeman & Ruyter to Charles 
Haight & Co. Two others, who had at least equal knowledge of the 
facts, hâve testifled that an individual security to Haight for his 
loans to the firm was intended. The circumstances and probabili- 
ties of the situation corroborate the latter view, and the documen- 
tary évidence, the bond and mortgage themselves, and other writings, 
exclude ail reasonable doubt about it. Freeman's situation was such 
as to compel his acquiescence in the demands of Haight. The un- 
signed contract which was prepared in December, 1890, demonstrates 
that an individual security was then contemplated. The bond and 
mortgage then prepared were afterwards executed without change 
in their terms, and, that having been donc, there was no longer, on 
the part of Haight, any necessity for insisting that the contract, 
which had been drawn at the same time with the bond and mort- 
gage, should be executed. The second contract of partnership, like 
the flrst, bound the members of the firm, except Haight, to assume 
and pay, and to indemnify Haight against, ail losses and debts of 
the firm; and it follows that by executing the bond and mort- 
gage to Haight, for his individual beneflt, Freeman assumed no new 
or additional personal liability. It is to be observed, too, that in 
the twelfth article of the agreement of June 5, 1890, express référ- 
ence is made to the debt of A. A. Freeman & Co., and to that of 
Freeman & Ruyter; the former being described as "secured by a 
mortgage on certain mill property at La Crosse," and the other 
simply as "due f rom the firm of Freeman & Ruyter." If the conten- 
tion of the appellant were true, that the mortgage in suit was given 
as a security for the latter debt, why was it also not described as 
secured by mortgage? Another circumstance, which, unexplained, 
Is signiflcant, is that the debt of Freeman & Ruyter to Charles 
Haight & Co. was, and for a long time had been, for a much larger 
sum than $75,000, and at the date of the mortgage was for more 
than twice that amount. If, therefore, the security had been in- 
tended for that debt, presumably it would hâve been made to cover 
the whole of it. If, as has been urged, there was trouble with the 
représentatives of Albert I. Freeman because the mortgage upon 
the La Crosse property did not show upon its face the trust in favor 
of Charles Haight & Co., the greater the improbability that the sec- 
ond mortgage would be made to Haight alone without expressing 
the trust, if a trust was Intended. The bond and mortgage being in 
terms payable to Charles Haight personally, and there being ampla 
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proof of suiHcient considération as well as motive for their being so 
drawn, it is only upon very clear and convincing proof that tlie as- 
sertion of a trust, of wliich there is no trace in those instruments 
or in any otlier writing, should be allowed to prevail. The decree 
below is affirmed. 



BX'RT V. BAILEY et al. 

(Circuit Court of Appeals, Elghtti Circuit. April 6, 1896.) 

No. 050. 

Natiokai; Banks— Wno ake SirAKEiioLDEus— Assessmknts— Esïoppei,. 

Stock of a banic was purcliased by défendants, of tlie président tbereof, 
at a time when there was no overissue, and wben the amount purcbased 
was credited to lilm on the boolis. At the time, or shortly afterwards, the 
stock, by his direction, was transferred from liis account to theirs, on the 
stock journal and stotk ledger, and new certiiicates were issued to them. 
Thereafter they were treated by the bank as the lawful owners of the 
stock, and were allowed to vote the same and receive dividends thereon. 
The bank having failed, suit was brought to coUect an assessment made 
agalnst défendants as shareholders. }]cl(j, that they were estopped from 
claiming that they were not stockholders, although the président neglected 
to cancel the old eertifieates, and afterwards hypothecated part of them, 
thereby creating an overissue. 

Appeal from the Circuit Court of the United .States for the District 
of Kansas. 

John C. îsicholson (Samuel K. Teters was with him on brief), for 
appellant. 

J. Gr. Sloneclcer (IJennett K, Wheeler and John F. Switzer were 
with him on brief), for appellees. 

Before SANP.OKN and ÏHAYER, Circuit Judges. 

THAYEK, Circuit Judge. This is an appeal from a decree entered 
by the circuit court of the United States for the district of Kansas, 
dismissing a bill of complaint wliich was filed by the appellant, Frank 
I. Burt, as receiver of the First National Bank of Aima, Kan., against 
the appellees, Joseph H. Bailey, Anna M. Bailey, William W. Speak- 
man, Abagail S. Worrell, and Anna F. Worrell. ïhe action was 
brought to recover the amount of an assessment that had been levied 
by the comptroller of the currency on certain shares of stock of the 
First National Bank of Aima, Kan., which stock, as the bill charged, 
belonged to the several défendants when the bank became insolvent 
and a receiver of its affairs was appointed. The défendants filed 
separate answers to the bill of complaint, but the défense interposed 
by each défendant was the same, and to the following effect: They 
averred, in substance, that they, respectively, bought from the First 
National Bank of Aima, in the years 1888 and the early part of 1889, 
the number of shares of stock which they were charged to own, and 
Ihat the bank issued to them, respectively, eertifieates of stock for 
the amount of their several purchases, but that at the time such 
stock was purchased by them said bank had already issued to other 
persons the full amount of stock which it was entitled to issue under 
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its charter, and that it had received payment theref or, and that none 
of the certificates for such outstanding stock so issued to third 
parties were returned to the bank and canceled when certificates 
were issued to the several défendants. In view of the premises, the 
défendants claimed that the stock by them held was part of an over- 
issue, and for that reason was void stock, within the rule announced 
in Scovill v. Thayer, 105 TJ. S. 143. Whether this défense was sus- 
tained by the proof is the principal question to be considered on this 
appeal. 

The testimony contained in the record establishes, without much 
contradiction, the following facts: John F. Limerick was the prési- 
dent of the First National Bank of Aima, Kan. (hereafter termed the 
"Bank"), from the date of its incorporation, on August 3, 1887, until 
it suspended business, on November 10, 1890. A portion of that time 
his wife, Mary Limerick, acted as assistant cashier. ïhe bank was 
organized with a capital of |oO,000, the shares being |100 each ; but 
the capital was increased on August 21, 1888, to the sum of |75,000, 
which was divided into 750 shares of flOO each. On December 22, 
1888, said John F. Limerick stood charged on the stock ledger of the 
bank as the owner of stock to the amount of 275 shares, and there 
is no évidence in the record that he was not the owner of that amount 
of stock at that time. The stock journal and the stock ledger 
that were kept by the bank show that on that day, and on the suc- 
ceeding 2d day of January, 1889, 25 shares of the stock thus owned by 
said Limerick were by him sold and charged to the défendants 
Joseph H. Bailey and Anna M. Bailey, his wife. Twenty shares were 
thus sold and charged on the stock ledger to Joseph H. Bailey, and 
the remaining flve shares to his wife. The stock ledger and stock 
journal show similar sales of stock by said John F. Limerick to the 
following named défendants on the following days, to wit: To Anna 
F. Worrell, 10 shares on Feb^aary 10, 1889 ; to William W. Speak- 
man and to Abagail S. Worrell, 10 shares each on April 11, 1889; to 
Anna M. Bailey, 10 shares on June 15, 1889. At ail of thèse dates, 
John F. Limerick appears to hâve been the owner of stock largely in 
excess of the amount sold and transferred from his account to the 
account of the several défendants. The purchases made by the de- 
fendants were negotiated by correspondence, which was conducted by 
Limerick, either as président of the bànk, or in his individual ca- 
pacity; and stock certificates duly executed by him, as président, 
under the seal of the bank, were transmitted to the défendants at the 
dates of their several purchases. Subséquent to the aforesaid trans- 
actions, John F. Limerick, as président of the bank, made a sworn 
retum to the comptroller of the currency, pursuant to section 5210 
of the Eevised Statutes, showing who were stockholders of the bank 
on July 1, 1889. In such retum the défendants were reported aa 
holding stock to the amount above stated. The défendants Joseph 
H. Bailey and wife voted their stock at a stockholders' meeting held 
, in January, 1889 ; and, prior to the suspension of the bank, ail of the 
défendants appear to hâve received dividends on the stock that they 
had acquired in the manner aforesaid. The stock-certiflcate book, 
which was introduced in évidence on the trial below, showed that 
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22 stock certificates, representing stock to the amount of 692 sliares, 
were originally issued to John P. Limerick. The stubs of 15 of thèse 
certifieates, representing stock to the amount of 447 shares, were 
iudorsed "Canceled," although the old certificates were not found 
attached to the stubs. The stubs that were thus indorsed bore the 
following numbers, to wit: 14 to 22, both inclusive; 24 to 28, both 
inclusive; and No. 34. Whether some of thèse stubs were thus in- 
dorsed "Canceled" contemporaneously with the sale of stock to the 
several défendants was not proven by the testimony. Such may 
hâve been, and probably was, the fact. At least, there is nothing to 
show the contrary. The certificates that were issued to the défend- 
ants when thev, respectivelv, purchased their stock, bore the follow- 
ing numbers, to wit: Nos. 103, 105, 108, 115, 116, 122; ail of which 
certificates may hâve been issued in lieu of some of the certificates 
marked "Canceled" on the stock-certiflcate book. On June 6, 1889, 
John F. Limerick hypothecated stock certiflcate No. 55, for 35 shares 
of stock in the First National Bank of Aima, to secure a note in the 
sum of $2,500 that was executed by himself . Between July 8, 1889, 
and November 15, 1889, he hypothecated 12 other stock certificates, 
l'epresenting altogether 420 shares of stock, to secure other notes 
which he had either executed or indorsed. The 12 certificates thus 
hypothecated bore the following numbers, to wit : 19, 21, 22, 25, 27, 
32, 33, 35, 36, 40, 235, and 240. It appears that the number of stock 
certificates that were outstanding when the bank failed, including 
the 13 certificates thus held as collatéral, which were then outstand- 
ing, represented more stock than the bank was entitled to issue; 
but it admits of no doubt, under the testimony, that when the last 
sale of stock was made to the défendants, to wit, on June 15, 1889, 
Limerick had only hypothecated 35 shares of stock up to that time, 
and that he still owned, and stood credited on the stock journal and 
stock ledger with, 125 shares of stock over and above the 35 shares 
which he had then hypothecated. 

The foregoing facts — and they are, substantially, ail that the 
record discloses — are not suflScient, in our opinion, to warrant the 
conclusion that the stock held by the défendants is overissued stock, 
and for that reason is void and unassessable. The burden of show- 
ing that the bank had issued more stock than was authorized by its 
charter when certificates were issued to the défendants clearly rests 
upon them; and the évidence, we think, wholly failed to establish 
that contention. The excessive issue complained of seems to hâve 
been occasioned by the hypothecation, subséquent to July 1, 1889, 
of old certificates that were in the custody of the président of the 
bank. The stock that was bought by the défendants was stock that 
was owned by John F. Limerick, with which he stood credited on 
the books of the bank, and there had been no overissue when the 
several purchases were made. At or about the time when the stock 
was purchased, it was transferred, by direction of John F. Limerick, 
on the stock journal and stock ledger that appear to bave been kept 
by the bank, f rom his account to the account of the several défend- 
ants; and they were thereafter treated by the bank as the lawful 
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owners thereof, and were accorded ail the riglits and privilèges of 
shareholders, including the rigkt to vote the stock and to participate 
in the distribution of net profits. Under thèse cireumstances, it is 
no concern of the défendants whether the président of the bank vio- 
lated his duty, in neglecting to cancel the old certificates represent- 
ing the stock that he had sold to the défendants, and had caused to 
be transferred to their account on the stock journal and stock ledger. 
The certificates in question were in his possession. The défendants 
were not présent when the new certificates were executed and issued. 
It was the duty of the vendor of the stock, as président of the bank, 
to see that the old certificates were duly canceled; and if he failed to 
discharge his duty in that respect, and subsequently negotiated a 
part of the old certificates, the défendants cannot be made to suffer 
for his misdeeds. As between the bank and the défendants, the 
former is clearly estopped from asserting that the défendants are not 
stockholders, and this estoppel is mutual. Bank of Commerce v. 
Bank of Newport, 27 U. S. App. 486, 11 C. C. A. 484, 63 Fed. 898, and 
cases there cited; National Bank v. Watsontown Bank, 105 U. S. 
217; Horton v. Mercer, 18 C. C. A. 18, 71 Fed. 153. Nor is it any 
concern of thèse défendants that the holders of some of the certifi- 
cates that were hypothecated by Limerick in the summer of 1889, to 
secure his notes, may hâve received the certificates under sucli cir- 
eumstances as will enable them to maintain an action against the 
bank for damages, under the doctrine announced in Bank v. Lanier, 
11 Wall. 369. This is not a controversy between the défendants and 
the holders of the hypfothecated certificates, as to who bas the su- 
perior title to certain shares of stock; but it is a controversy between 
the bank, represented by its receiver, and the défendants, as to 
whether the latter were stockholders when the fomier became in- 
solvent. The bank is not disputing the defendant's title to the 
stock, and, for the reasons already stated, it would be estopped from 
so doing if it made the attempt. Nor is any third party asserting 
a superior title to the stock, nor is it probable that a claim of that 
kind will ever be asserted. Moreover, the défendants, by their sever- 
al answers, only attempted to avoid liability on the ground that the 
stock by them held was part of an overissue; and that défense, as 
we hâve seen, was not established by the évidence. The decree of 
the circuit court will accordingly be reversed, and the case will be 
remanded to that court, with directions to enter a decree in favor 
of Frank I. Burt, as receiver of the First National Bank of Aima, 
and against the several défendants, for the respective amounts 
claimed in the bill of complaint. 



BENNETT v. CHICAGO, M. & ST. P. RY. CO. 

(Circuit Court, N. D. lowa, E. D. April 28, 1896.) 

1. Dbdicatios — Public Use. 

The town of D., lowa, was originally laid out under the provisions of an 
act of congress of .Tuly 2, 1836, whlch dlrected that a strip of land, of proper 
wldth, iiinning with the Mississippi river the whole length of the town, 
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should be reserved from sale, for public use, and remain forever for public 
use, as a public liighway, and for other put)lic uses. This strtp was used 
at first as a river landing, but, after a change in the river cliannel, Unes of 
raihvay were constructed along it. Eeld, tbat such aet of congress dodl- 
cated the reserved strip to the public fo-r the purposes of a public highway 
and other public uses, which included its use for a railway, and that it 
is not vv'ithin the power of the state of lowa to authorize the city of D. to 
forbid the location of a railway along the strip, or to impose burdens upon 
the proper use of the strip by requirlng damages to be paid to owners of lots 
abutting thereon. 

3. Same — R16HTS op OwNBR 01' Land on Highway. 

Eeld, further, that a purchaser of land abutting on the strip toolî the same 
Bubject to the right of the public to use the strip, and had no légal or 
équitable ground of complaint in the use of the strip for railway purposes. 

Bill to restrain the défendant from operating so much. of its Une 
of railway as lies adjacent to the property of complainant, in the 
city of Dubuque, until complainant's damages hâve been ascertained, 
and compensation has been made therefor. Submitted on pleadings 
and proofs. 

Lyon & Lenehan and Henderson, Hurd, Daniels & Kiessel, for 
complainant. 
W. J. Knight, for défendant. 

SHIRAS, District Judge. The town of Dubnque was originally 
laid ont under the provisions of an act of congress approved July 2, 
1836, which, among other requirements, directed: 

"That a quantity of land of proper width, on the river banlts, at the towns of 
Fort Madison, Bellevue, Burlington, Dubuque, and Peru, and ruiming witli 
said river, the whole length of said towns, shall be reserved from sale (as shall 
also the public squares), for publie use, and remain forever for publie use, as 
public highways, and for other public uses." 

When the town of Dubuque was laid ont under the provision of 
this act, the Mississippi river flowed through an outer and an inner 
channel in front of the town, there being a number of islands in the 
river; and the commissioners apnointed under the act located the 
so-called "reserved strip" upon the inner channel, which for years 
thereafter constituted the steamboat landing of the town. Subse- 
quently, the place of landing was changed to the outer or main chan- 
nel, and a large part of the inner channels has been fllled up, and 
streets hâve been built out to the main channel. Since the re- 
served strip has ceased to be used as a river landing. Unes of railway 
hâve been constructed by différent companies, and are now operated, 
along a large portion of the strip; but part thereof has been divided 
up into lots, and buildings hâve been erected upon différent parts 
thereof. In the year 1874, the track which now constitutes the 
main line of the défendant company was constructed along the re- 
served strip, and within the limits thereof; and in 1881 a side track 
was built by the défendant within the limits of the reserved strip, 
M^hich side track passes in close proximity to a barn and other build- 
ings erected and owned by the complainant. In effect, the purpose 
of the bill flled in this case is to compel the défendant company to 
pay damages to the complainant for thus coustructing the side track 
upon ' such strip. 
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In the case of Simplot t. Eailway Co., 16 Fed. 350, tlie question 
came before this court whether an owner of lots adjacent to this 
strip could recover damages for the construction of the main line of 
the defendant's road along said strip, the sàme having been built in 
the year 1874, and the conclusion was reached that such damages 
were not recoverable. In that case it was stated that under the dé- 
cisions of the suprême court of lowa in Milburn v. City of Cedar 
Rapids, 12 lowa, 247, Clinton v. Eailroad Co., 24 lowa, 455, and 
Chicago, N. & S. W. R. Co. v. Mayor of Newton, 36 lowa, 299, it 
was the law, previous to the adoption of the Code of 1873, that in 
cities and towns laid ont under the gênerai incorporation law of 
the state, wherein the title of the lot owners extended only to tlie 
side lines of the streets, the ownership of the soil underlying the 
Street being in the public, the abutting owner could not recover 
damages for the construction and opération of a railroad along the 
Street, but that in cases wliere towns or cities had been laid out 
under spécial charters, by whose provisions the title of the abutting 
lot owner went to the center of the street, damages miglit be award- 
ed upon the theory that the building and opération of a railway im- 
posed an additional burden upon the property of tlie lot owner, and 
the damages were not therefore consequential, but direct; the lat- 
ter doctrine being settled by the décision in Kucheman v. Railway 
Co., 46 lowa, 366. It was further held by this court that the pro- 
visions of section 464 of the Code of lowa of 1873 were not appli- 
cable in 1874 to cities acting under spécial charters, of which Du- 
buque was and is one, and that Simplot, the plaintiff in that case, 
could not claim any rights under that section of the Code. In the 
présent case it is shown that by chai)ter !)(! of the Acts of the 18th 
General Assembly of the State of lowa, adopted in 1880, tlie provi- 
sions of section 464 of the Code are made applicable to ail spécial 
charter cities; and the contention of the complainant is that, un- 
der this section, lie is entitled to damages for the construction of 
the side track which was built after the adoption of the act, bring- 
ing spécial charter cities within the purview of section 464, which 
reads as follows: 

"They shall hâve power to lay Off, open, widen, straigliten, narrow, vacate, 
extend, establish, and ligbt streets, alleys, public grouuds, whai'ves. laudiugs 
and market places, and to provide for the eoudeinnation ot such real estate as 
may he necessary for such purposes. They shall also liave power to aiitUorizo 
or forbid the location and laying down of traeks for railways, and street rail- 
ways, on ail streets, alleys, and public places; but uo railway track eau thus be 
located and laid down uutil after the injury to property abutting upou the 
street, alley or public places upon which such railway track is proposed to bo 
located and laid down, bas been ascertained and couipensated in the nianner 
presoriljed for the talving private property for works of internai improvemont, 
lu ehapter four of title ten of the Code of 1873." 

If the contention of complainant is well founded, — to wit, that 
the provisions of this section, in their entirety, are applicable to the 
so-called "reserved strip," — it follows that it is now within the power 
of the city of Dubuque, not only to forbid the construction of any 
other lines of railway along this strip, but it may vacate the same 
as a public highway or place, and thus, in effect, nullify the act of 
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congress under the provisions of which it was originally reserved 
for public use. 

In the case of Simplot v. Railway Co., supra, this court held that 
the act of congress of 1836 expressly reserved this strip from sale 
to private parties, and dedicated the same to the public, to be used 
as a public highway, and for other public uses, which included its 
use for railway purposes, as was expressly ruled in Cook v. City of 
Burlington, 30 lowa, 94. In that case the suprême court of lowa, 
In ruling upon the effect of the réservation contained in the act of 
congress of 1836, held as follows: 

"This statute operated as a qualification upon the title of the government. 
Before its passage, this title was absolute, uncontroUed, and the jus dis- 
ponendi, for any and ail purposes, was unafCected. After its passage and the 
sale of lots thereunder, the public acquired a right in this reserved strip for 
a highway and other public uses; and, to the extent of the right acquired by 
the public, that of the government was limited and controlled. The absolute 
power of disposition was gone. ïhe use was dedicated to the public. The 
act of congress making this dedication was in the nature of a contract, which 
could not afterwards be abrogated or repealed. Vide Barclay v. Howell's 
Lessee, 6 Pet. 498; City of Cincinnati v. White's Lessee, Id. 430; New Or- 
léans v. U. S., 10 Pet. 711, 721. The title still remained in the government, 
but it was held in trust, and burdened with conditions. The government had 
the power to grant this title, but could confer no greater interest than itself 
possessed. The grantees must take it with the same qualifications, subject 
to the same conditions, and burdened with the same trusts, which attached 
to it in the hands of the grantor. This being the tenure by which the prop- 
•erty was held, the United States, by act of congress of February 14, 1853, 
relinquished the title of said property to the city of Burlington, on the condi- 
tion that 'it should in no manner affect the rights of third persons tnerem, 
or the use thereof.' The effect of tins statute was to subrogate the city to the 
rights of the government in this property; and, as the power of absolute 
disposition did not réside in the government, such power did not pass to the 
city. The city took it for the same purposes for which the government held 
it, subject to tlie same trusts, and attected by the same conditions. The city 
acquired the right to dispose of it for public uses, because it was reserved 
to such uses by the government." 

In the Simplot Case, this court pointed eut that by the express 
provisions of the act of congress approved March 3, 1845, under 
which lowa became a state, and the act of the gênerai assembly of 
Jauuary 15, 1849, it was declared that the state should never in- 
terfère with the primary disposai of the soil within the state by 
the United States. And this court held that the dedication of the 
so-called "reserved strip" by the act of congress of 1836, for the pur- 
poses of a public highway and other public uses, was a primary dis- 
posai thereof, within the meaning of the restriction contained in the 
act providing for the admission of lowa as one of the states of the 
Union; and, therefore, that it was beyond the power of the state of 
lowa to change, defeat, or restrict the dedication of the strip to 
public uses. And following the ruling of the suprême court of lowa 
în the case of Cook v. City of Burlington, supra, this court further 
held that the transfer of the légal title to the strip from the United 
States to the city did not in any way affect the public right to 
the strip, nor change the public uses to which it was subject. I 
now see no good reason for changing the views expressed in that 
case, and I therefore hold in this case that as the act of congress of 
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1836 dedicated this reserved strip to the public, for the purposes of 
a public highway, and for other public uses, whicb includes its use 
for the building and opération of a railway, it is not within the 
power of the state of lowa to authorize or empower the city of Du- 
buque to forbid the location of a railway Une along the same, nor 
can the state empower the city to impose burdens upon the proper 
use of the strip for public purposes, by requiring damages to be paid 
to owners of lots abutting thereon, nor can the state directly impose 
a burden of this character upon the public; and I further hold that 
the complainant has no légal or équitable ground for complaint in 
that the strip in question is ussd for railway purposes. When the com- 
plainant purchased the property abutting on this strip, he took the 
same subject to the right of the public to use the strip for a public 
highway and for other public uses. The title of complainant does 
not extend to the soil underlying the strip, as is expressly held in 
Cook T. City of Burlington, supra ; and there is no ground for hold- 
ing that the property of complainant has been subjected to a new 
burden by the laying down of a railway track thereon. The situa- 
tion is simply this: When the complainant bought the property 
now held by him, it abutted upon a strip of land which had been ded- 
icated by the United States to public use, for highway and other 
public uses; and the complainant, therefore, bought his property 
subject to the right of the public to use the reserved strip, for the 
purposes to which it had been dedicated ; and he is not now entitled 
to demand compensation or damages by reason of the fact that the 
strip is being used for one of the public purposes for which it was 
originally dedicated. 

On behalf of complainant, it is strongly urged in argument that, 
unless the provisions of section 464 of the Code of lowa are held ap- 
plicable in their entirety to this reserved strip, the right of the state 
and city to exercise, in the interest of the gênerai public, proper con- 
trol over the strip when used for railway purposes, must be denied; 
but this does not follow. The aflarmation of the right to use the 
strip for railway purposes under the original dedication contained 
in the act of congress, without being liable for consequential dam- 
ages to abutting owners, is not a déniai of the right and power of 
the state and city to enact and enforce ail proper rules and régula- 
tions for the government of the companies in the use of the strip for 
railway purposes. The police power of the state may be exercised 
over the strip, within proper limits, subject to the paramount right 
conferred upon the public by the act of congress to use the strip for 
a public highway and other like purposes ; but this power of limited 
control does not confer upon the state the power to wholly forbid 
the use of the strip for a purpose within the scope of the original 
dedication, or to burden such use with the condition that damages 
must be paid to abutting owners as a condition précèdent to its ex- 
ercise. 

Bill dismissed, upon the merits, at cost of complainant. 
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COOK et al. v. LASHBR et al. 

(Circuit Court of Appeals, Ifourth Circuit. May 5, 189G.) 

No. 151. 

1. Who mat Appeal— Pebsons not Parties. 

One who is named as a party to the bill, but who is never served witli 
process, and does not appear, is not a paity to the record, and cannot be 
heard on appeal. 

2. EcjUlTY JUHISDICTION — ABSENT PaHTIES. 

A deeree cancellng the deed of a commis.sloner of scliool lands lu a suit 
against the commissioner's grantee does not affect the right of one to 
whom the grantee conveyed before the commencement of the suit, and 
who was never served vyith process, and never became a party. 

3. Taxation— Sales op Forfeited Lands — Validity. 

A tract of 36,750 acres, set oiï by a resurvey in 1852 eut of two tracts of 
480,000 and 320,000 acres, respectively, granted to Rol>ert Morris in 1795, 
and several times sold and conveyed as a separate tract, cannot be af- 
f ected by proceedlngs in the West Virginia courts for the sale, as forfeited 
school lands, of the original Robert Morris tract of 480,000 acres. 

4. Same— Delinqtjbnt Tax Sale. 

Failure of the sherilï to make out and retum, within 10 days, a list of 
the lands purchased on behalf of the state, as required by the statute 
(Code W. Va. c. 31, § 31), renders the tax sale uuU and void. De Forest v. 
Thompson, 40 Fed. 375, approved. 

5. Lâches — Delay in Attacking Void Tax Sale. 

Delay of a landowner in bringing suit to annul a tax deed, which is utter- 
ly void for failure to comply with the requiremcnts of the statute, and 
which consequently does not affect his title, is not imputable to him as 
lâches. 

6. Taxation — 8ai.es op Forfeited Land — West Virginia Statutes. 

The West Virginia statute of March 18, 1882, providing for service of 
process, by publication, on claimants of land alleged to be forfeited for 
nonentry on the county tax books, in proceedlngs for the sale thereof, dld 
not apply to proceedlngs already commenced; and, as the prier statute in 
relation to sueh sales did not provide for summoning persons interested 
in the land (Acts 1872-73, p. 449), an attempted service of process by pub- 
lication, under the old statute, was a mère nullity. 

In Errer to the Circuit Court of the United States for the District 
of West Virginia. 

This was a bill by George T. Lafher and others against L. B. Cook 
and others to annul certain deeds made by the commissioner of 
school lands for Wyoming county, W. Va. The circuit court made 
a deeree in accordance with the prayer of the bill, 66 F. 834, and the 
défendants hâve appealed. 

C. C. Watts, of Watts & Ashley (Okey Johnson, on the brief), for 
appellants. 

S. L. Flourney, of Couch, Flourney & Price (J. R. Sypher, on the 
brief), for appellees. 

Before SIMONTON, Circuit Judge, and HUGHES and PAUL, Dis- 
trict Judges. 

PAUL, District Judge. This is an appeal froin a deeree of the cir- 
cuit court of the United States for the district of West Virginia. 
The suit was brought by the plaintiffs below to set aside and annul 
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«ertain deeds made to the appellants by W. B. McCIure, commissioner 
of school lands for Wyoming county, W. Va., conveying certain lands 
claimed by the plaintiffs. Thèse lands were sold by said McClure, 
commissioner of school lands, under an order of the circuit court of 
Wyoming county, in a proceeding in that court in the name of said 
■commissioner of school lands against a tract of land of 480,000 acres, 
granted by the commonwealth of Virginia to Robert Morris, by a 
patent dated the 23d day of March, 1795. The land involved in the 
«ontroversy is a tract containing 36,750 acres, and the bill allèges 
that it is part of two grants from the commonwealth of Virginia, 
to wit, the above grant for 480,000 acres, and another grant for 320,- 
000 acres, dated March 4, 1795. Thèse lands, when patented, were 
situated in Wythe county. Va., but in 1799 the county of Tazewell 
"was formed, and they were embraced in the boundaries of that coun- 
ty. In the year 1824 the county of Logan was formed, and part of 
the lands were embraced in that county, leaving the balance in Taze- 
well county. In 1850, Wyoming county was formed ont of Logan 
«ounty, and embraced that portion of thèse lands which before was 
situated in Logan county. McDowell county was formed ont of 
Tazewell county in 1858, and embraced the greater part, if not ail, 
of thèse lands, then situated in Tazewell county. By deed bearing 
date March 13, 1797, Robert Morris conveyed both the 480,000-acre 
tract and the 320,000-acre tract to William Cramond, and from Wil- 
liam Cramond the title to both tracts passed, by mesne convej-ances, 
to Henry Cramond. The two tracts, prior to 1842, became forfeited 
in the name of Henry Cramond to the state of Virginia, for the non- 
payment of taxes thereon prior to that year; and in 1843 the lands 
embraced in both grants were sold under proceedings had by the 
commissioner of forfeited and delinqueiit lands for Tazewell county, 
in the circuit court for Tazewell county, and were purchased by 
William Cramond. This sale was confirmed by the court; and on 
July 20, 1846, a deed was made to the lieirs of said William Cramond, 
he having died intestate after the confirmation of the sale. By deed 
dated November 5, 1846, three of the grantees in the last-mentioned 
•deed conveyed said tracts of land to their co-grantee, Henry Cra- 
mond, who on the same day conTeyed them to Charles Freinour ; and 
Freinour, on the 22d of November, 1840, conveyed 50,000 acres, by 
metes and bounds, to Thomas Beck; and on March 1, 1847, he con- 
veyed the residue, 750,000 acres, to John Herman. In 1847, Herman 
conveyed undivided parts of said tracts of land to Michael Bouvier 
and several other distinct purchasers. Bouvier and the otlier pur- 
chasers of undivided interests conveyed the whole 750.000 acres to 
John Telford, to secure a debt of |6,000. In 1848, siiid Telford as- 
signed the mortgage and debt to M. Bouvier, and said Bouvier 
brought a chancery suit in the circuit court of Tazewell county to 
fo reclose the mortgage; and under a decree in said suit, in 1851, 
the lands were sold, and purchased by M. Bouvier, and were convej'ed 
to said Bouvier by Stras, spécial commissioner of the circuit court 
of Tazewell county, by deed dated October 10, 1852. Bouvier, in 
1852, had a resurvey made of the lands, and it was ascertained that 
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the two tracts, after deducting the 50,000 acres conveyed by Freinour 
to Beck, contained only 157,500 acres, instead of 750,000 acres- 
Bouvier kad the two tracts, now found to contain only 157,500 acres, 
divided by metes and bounds into six tracts, varying in quantity, one 
of which contained 36,750 acres, and another 8,400 acres. Bouvier, 
by deeds dated March 9, 1853, conveyed four of said parcels to other 
persons, and retained the parcel of 36,750 acres and the 8,400 acres, 
aggregating 45,150 acres. By deed dated January 7, 1865, Bouvier 
conveyed the 36,750-acre tract by metes and bounds to Jonathan 
Patterson, Jr., and others. Patterson and his co-grantees, by deed 
dated Januarj' 7, 1865, conveyed the same to the appellees; and the 
tract of 36,750 acres is the land in controversy in this suit. 

In November, 1881, W. B. McCIure, commissioner of school iands 
for Wyoming county, âled his report in the circuit court of that coun- 
ty, stating that there was situated in said county a large survey of 
land, containing 480,000 acres, granted to Kobert Morris on the 23d 
day of March, 1795; and that the same was forfeited, under the laws 
of West Virginia, for failure of the owner to cause the same to be 
entered on the land books of Wyoming county, and assessed with 
taxes thereon. He further reported that this tract of land had 
never been on the land books of Wyoming county, nor on the land 
books of McDowell county, where a small por-tion of the said land 
is situated. He further reported that within the said 480,000 acres 
were several large tracts, claimed by varions parties, among them 
the tract in controverse', for 36,750 acres, claimed by Francis Lasher; 
but that thèse parcels had been forfeited for nonentry along with 
the 480,000-acre tract out of whieh tliey had been taken. On the 
filing of this report, a decree was entered ordering a rule to be award- 
ed against the unknown heirs of Robert Morris, and ail persons claim- 
ing title by, through, or under the said Morris, and against the said 
Francis Lasher and other persons named, and against ail persons 
whomsoever who set up or claimed any right or title to the said 480,- 
000 acres, or any portion thereof, summoning them to appear at the 
ûrst day of the next term of said court to show cause wliy said tract 
of 480,000 acres should not be sold as school lands for the benefit of 
the school fund of the state. At the April term, 1882, a decree was 
entered directing a sale of said 480,000 acres of land, the same to 
b& sold in parcels and sections not exceeding 640 acres each. In 
pursuance of said decree, said commissioner sold a large number 
of tracts, 47 of which, amounting to 18,000 acres or more, are claim- 
ed by the plaintifls as their land; and deeds were ordered to be 
executed to the purchasers, the défendants below, and the same were 
subsequently executed by said McClure, commissioner of school lands. 

The plaintiffs filed their bill in this cause in June, 1890, attacking 
the sales made in said forfeiture proceedings and the deeds made 
by said McClure, commissioner, to the purchasers ; and on February 
25, 1895, a decree was entered by the court below, annuUing the for- 
feiture, and the proceedings thereon, the sale made therein, and the 
deeds made to the purchasers of said lands. This is the decree from 
which the appeal is taken. 
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The first assignment of error is tliat the court erred in canceling 
the deed from William B. McClure, commissioner of school lands, to 

A. J. Ellis, made on the 29th day of January, 1883, because the said 
land was by the said A. J. Ellis conveyed to the petitioner Nicholas 

B. Keeney and others, on the 18th day of January, 1888, as appears 
by Exhibit 7, with the answer of défendants, which deed was made 
to said Keeney and others more than two years before the institu- 
tion of said suit; and the said Keeney was uot therefore a pendente 
lite purchaser, and, at the time the decree was rendered in this cause, 
was not before the court, no process having been served upon him, 
and he having made no appearance in the cause, by answer or other- 

wise. The record shows that " Keeney" was named a party 

défendant in the original and amended bills, but that process was 

not served on him, the return being, " Keeney not found." 

The first appearance of said Nicholas B. Keeney in the proceedings 
in the court below is as one of the petitioners for an appeal to this 
court. As he was not a party to the record, he lias no right of 
appeal to this court, and cannot be heard. It is well settled that 
no one but a party to the record has the right to an appeal or a writ 
of error. 2 Fost. Fed. Prac. § 482; Bavard v. Lombard, 9 How. 
530; Godfrey v. Terry, 97 U. S. 171; Ex parte Cutting, 94 U. S. 14; 
Ex parte Cockcroft, 104 U. S. 578. 

Section 737, Eev. St., provides: 

"When there are several défendants in any suit at law or equity, and one or 
more of them are neitlier inliabitants of, nor found witliin, the district in 
which the suit is brought, and do not voluntarily api^ear, the court may en- 
tertain jurisdiction, and proceed to the trial and adjudication of the suit be- 
tween the parties who are properly before it, but the judgment or decree ren- 
dered therein shall not conclude or préjudice other parties not regularly 
served with process, nor voluntarily appearing to answer; and non-joinder 
of parties who are not inhabitants of, nor found withln. the district as afore- 
said, shall not constitute matter of abatement or objection to the suit." 

TJnder the provisions of the statute, and under equity rule 17, 
which is to the same effect, Keeney would not be concluded or 
prejudiced by the decree against the parties properly before the 
court. The parties to the record are not affected by the absence 
of Keeney. Their rights are distinct from his, and ail the défenses 
they were entitled to make could be made as well as if Keeney had 
been a party to the record. 

In Elmendorf v. Taylor, 10 Wheat. 152, the suprême court said : 

"Wherever the case may be completely decided as between the litigant 
parties, an interest existing in some other person, whom the process of the 
court cannot reach, as if such party be a résident of some other state, will 
not prevent a decree upon the meiits." 

The second assignment of error is that the court erred in the 
decree of February 25, 1895, and in not entering a decree dismissing 
the plaintjff's bill, first, because, at the time of entering said decree, 
the lands conveyed by the deeds canceled by said decree were for- 
feited to the state of West Virginia by the laws thereof. This claim 
of forfeiture is based on the ground that the record sUows that prior 
to 1842 the two tracts of land of 480,000 acres and of 320,000 acres, 
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respectîvely, were forfelted to the commonwealth of Virçînîa for 
the nonpajment of taxes thereon; and that the title remained in 
that state until the formation of the state of West Virginia, in 1863, 
and then the title vested in the latter. The allument is that the 
évidence does not sh^ that the proceedings in the tax sale made 
in 1843, under a decree of the circuit court of Tazewell county, of 
the said two tracts of land, were regolar in ail essential requisites. 
We hâve with some particularity traced the title to thèse lands, 
both before and since the said tax sale, and we are satisfied that 
by that sale the state of Virginia parted with her title to said lands, 
and that the same vested in William Cramond, the purchaser, and 
his successors. As to the regularity of the tax sale made so long 
ago as 1843, we agrée with the learned District Judge Jackson in 
the able opinion flled in the record : 

"It Is, however, of little or no moment, at thls time, to investigate the 
history of thls title prlor to the delinquent sale of 1843. We must, at thls late 
day, présume that the proceedings which resulted In the sale of the land were 
regular." 

By regalar conveyances, the title to the 36,750 acres of land in 
controversy has been transmitted from the purchaser at the tax 
sale to the plaintiffs below in this cause. This tract of 36,750 acres 
had formed a part of the two tracts, contaiaing together, as was 
supposed, 750,000 acres; but when Bouvier made a resurvey of 
thèse lands, in 1852, ascertained that there were only 157,500 acres, 
and divided the same into six tracts, this tract was one of the six 
tracts so severed; and it has remained a separate and distinct 
tract, in the hands of its varions owners, from that time to the prés- 
ent, and could not be affected by the proceedings in the state court 
against the Robert Morris tract of 480,000 acres. In this connec- 
tion, we again quote from the opinion of the court below : 

"It does not appear that any proceedings were had directly against the 
tract in controversy, but, if affected by the proceedings, It Is only by reason of 
the fact that it was originally a portion of one of thèse two tracts, or both of 
them. At the threshoîd of thls investigation, we are met with the fact 
that Robert Morris had conveyed ail of hic interest in the two tracts long 
before the institution of thèse proceedings. In fact, the plaintiffs claim un- 
der a deed made by Robert Morris to William Cramond In 1797, more than 80 
years before the commissioner instituted his proceedings. Thls statement of 
facts puts at rest the right of the state, through her commissioner of school 
lands, to move against thèse lands. The titlo to them had passed out of 
Morris, and he was no longer chargeable with them for taxes on them after 
their aliénation by him. From ail that appears in thls case, the lands In the 
name of others had ail been charged with and taxes paid. It does appear 
that, so far as the tract in controversy is concemed, the plaintiffs, and those 
under whom they claim, hâve been assessed with and pald ail their taxes on 
their lands from 1847 down to the institution ot thls suit, except 1869, and 
three years during the war, when no taxes were assessed against the land. 
What right, then, had the commissioner to proceed against the Morris land? 
I answer, none whatever. The lands In the name of Morris having been 
long before transferred to others, they were not Uable to entry in his name, 
nor had the state any légal claim against them for taxes assessed in his name. 
The action of the commissioner was based upon facts supposed to exist, but 
for whlch, in reality, there was no foundation, and, as a conséquence, was Il- 
légal, and of no binding efCect upon those who claimed the lands under 
those who had acquired title thereto more than eighty years before. We 

v.73F.no.6— 46 
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must, therefore, hold that thèse proceedings wero ccram non judice, and 
that the decree of the court declarlng a f orfelture was void." 

But it is claimed by the défendants that the lands in controTersy 
belonged absolutely to the state of West Virginia, by its purchase 
of the same at a tax sale in 1871, and thatHhe subséquent sale 
made by the commissioner of school lands transferred the state's 
title to the purchasers. We hâve already seen that the proceedings in 
the State court by the commissioner of school lands were not against 
the tract of 36,750 acres in controversy, but against 480,000 acres, 
for nonentry on the land books. The decree was not for the sale of 
the land involved in this suit, for nonentry on the land books, but 
for the sale of a tract of 480,000 acres, which, as such, had long 
since ceased to exist. 

The plaintiffs f urther contend that the sheriff making the tax sale 
of the land failed to comply with the law regulating sales of lands 
delinquent for nonpayment of taxes in such material respects as 
to render such sale absolutely void. In the argument of counsel, 
several omissions to comply with the requirements of the statute 
on the part of the sheriff are presented; but it is unnecessary to 
consider ail of thèse. The Code of West Virginia (chapter 31, § 31), 
relative to sales of lands delinquent for nonpayment of taxes, pro- 
vides that : 

"When any real estate is ofCered for sale as aforesaid, and no person prés- 
ent bids the amount to be satisfied to the state froir. the sale, the sheriff or 
coUector shall purchase the same on behalf of the state for the taxes 
thereon, and the interest and damages on the same, aud shall make out a 
llst thereof under the following eaption: 'List of real estate wlthin the 

coiinty of , sold in the month of (or nionths of) , eighteen hundred 

and , for the nonpayment of taxes thereon for the year (or years) , 

and purchased by the state of West Virginia.' " 

Then follow certain provisions as to the form in which such lists 
shall be made, and then this provision : 

"The offlcer making out the said list shall make oath that it contains a 
true account of ail the real estate within his county purchased by him for 

the state during the year , and return the list with a eertiflcate of the 

oath attached to the recorder (clerk) of the county within ten days after such 
sale, who shall within ten days after such return make an accurate copy 
thereof in a bound book, and transmit the original to the auditor." 

The record in the office of the county clerk of McDowell county 
fails to show afifirmatively that the sheriff returned within 10 days 
after the sale to the clerk of the county a list under oatla of the 
lands sold by him, and purchased for the state of West Virginia. 
The circuit court held that this failure on the part of the sherifl: to 
comply with the requirements of the statute rendered the tax sale 
null and void. The court repeated, in the opinion already quoted, 
what it had previously said in De Forest v. Thompson, 40 Fed. 375: 
"That the former owner had a right to call at the reeorder's office after 
the sale of his lands, and demand the production of the sheriff' s report for his 
examlnation. If he dlscovered that there was no évidence when the re- 
port was filed, he could rest upon his rights, for the statute requlred the list 
to be flled within ten days after the sale. It must in some way affirmativeVy 
appear, and not be left to presumpiion, that the slieriff bas discharged his 
duty, which ordinarily, in this class of cases, would be a violent one." 
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Counsel for défendants contend that the provisions of the statute 
requiring the sheriff to return the list of sales within 10 days ap- 
plies where the land is sold to an individual, and not where it is pur- 
chased bj the state. A careful examination of the statute fails to 
disclose to us the distinction. It is not found in the language of the 
statute, and we see no reason for the distinction, and why the return 
within ten days after the sale is not as important in the one case 
as in the other. 

The décision of the circuit court that the officer making a tax sale 
must follow strictly the provisions of the statute giving him the 
power, and that the failure of the sheriff to return the list within 
the time prescribed by the statute is such an irregularity in the pro- 
ceedings of the tax sale as to render the sale invalid, is sustained by 
numerous décisions, state and fédéral. It is so held by the suprême 
court of West Virginia in Barton's Heirs v. Gilchrist, 11) W. Va. 
223, McOallister v. Cottrille, 24 W. Va. 173, and in other décisions 
of that court. 

In Wilsons v. Bell, 7 Leigh, 22, in which the question was the 
validity of a sale of land for the nonpayment of taxes, the court 
said: 

"Thèse sales and purchases founded on forfeitures deserve no indulgence 
from the court. It is therefore the well-settled law that he who daims under 
a forfelture must show that the law has been exaetly eomplied with." 

In Thacher v. Powell, G Wheat. 119, Chief Justice Marshall, de- 
livering the opinion of the court, said: 

"That no individual or public officer can sell and convey a jjood title to the 
land of another unless authorized to do so by express law is one of those self- 
evident propositions to whicli the mind assents without hésitation; and that 
the person invested with such a power must pui'sue with précision the course 
prescribed by law, or his act is invalid, is a principle whieh has l)een repeated- 
ly recognized in tliis court." 

The same doctrine is laid down in Ronkendorf v. Tavlor's Lessee, 
4 Pet. 349; Slater v. Maxwell, 6 Wall. 209. 

The only remaining assignment of error is that the plaintifEs be- 
low had been guilty of lâches in asserting their lights. We do not 
think the doctrine of laclies can apply to this case. Counsel for ap- 
pellants contend that it applies in conséquence of the tax sale made 
in 1871, by which, it is claimed, the state of West A'irginia acquired 
title to the land in litigation, and that no steps were taken by the 
plaintiffs in the court below to quiet their title for 21 years after 
such sale. But we hâve seen that this tax sale was null and void, 
on account of the failure of the sheriff making the sale to follow 
strictly the provisions of the statute touching the sale of delinquent 
lands, and that the title of the plaintiffs was not affected by such 
sale. It remained in the plaintiffs, and they and their predecessors, 
the record shows, had paid regularly the taxes assessed against the 
land for 30 years before, with the exception of the year 1869, and 
they hâve paid the taxes every year since 1870. As to the taxes for 
1809, the record does not show that they were paid; but, the state 
having received the taxes for every year since, it is safe to présume 
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that thé taxes for that year were collected also. At any rate, no 
légal steps hâve been taken to forfeit the land. The whole tract of 
36,750 acres remained on the land books, and was charged with the 
taxes, which were paid by the plaintifls, who were nonresidents of 
the state; and the land was treated by the offlcers of the state as 
the land of plaintiffs, and not as the land of the state. Under thèse 
circumstances, there was nothing that the plaintiffs were required 
to do, or that they could hâve done, to keep clear their title, except 
to pay the taxes from year to year, which they did. 

But it is further contended by appellants that the plaintiiïs were 
guilty of lâches in not bringing their suit for eight years after the 
sale made by McClure, commissioner of school lands, to set aside 
the deeds made to the défendants for part of the land in contro- 
versy. They claim that the plaintiffs were made parties défend- 
ant to the proceedings in the circuit court of Wyoming county, in 
which thèse lands were decreed to be sold, and that they were duly 
summoned by order of publication to answer the pétition flled in 
that proceeding. The report of the commissioner of school lands for 
Wyoming county of the nonentry of the 4:80,000-acre tract on the 
land books was made to the circuit court of Wyoming on the 21st 
day of November, 1881, in accordance with the statute of West 
Virginia of 1872-73. This act made no provision for summoning 
persons interested in the land proceeded against. It was held by 
the suprême court of West Virginia that no claimant or person in- 
terested in the lands could be allowed to enter himself on the record 
as a défendant in such proceeding. McClure v. Maitland, 24 W. Va. 
561; Auvil v. Iseger, Id. 583; McClure v. Mauperture, 29 W. Va. 
641, 2 S. E. 761; Poteet v. Commissioners, 30 W. Va. 73, 3 S. E. 97; 
Wakeman v. Thompson, 32 W. Va., Append. 5, 40 Fed. 375. 

The act providing for summoning persons having an interest in 
the land claimed to be forfeited for nonentry was not passed until 
March 18, 1882, and went into effect June 18, 1882, and it applies 
to lands "as to which proceedings hâve not been previously com- 
menced for the sale thereof." Acts W. Va. 1882, c. 95, § 5. The pro- 
ceedings under which the land in controversy was sold having been 
commenced before the passage of this act, the order of publication 
was a nullity. It was made without authority of law. But, apart 
from the order of publication, if it constituted valid summons, the 
proceeding in the circuit court of Wyoming county was against a 
tract of land of "480,000 acres, formerly owned by Robert Morris." 
Such a summons could not be notice to the plaintiffs that this was a 
proceeding to sell their tract of land, containing 36,500 acres, which 
had been a separate tract, clearly defined by metes and bounds, 
since 1852, on which the taxes had been regularly paid, and which 
had at no time been subject to forfeiture for nonentry on the land 
books. 

There were other questions made and argued in the brief of coun- 
8el for plaintiffs in error, but thèse do not appear in the assignments 
of error, and hâve been disregarded. We flnd no error in the déci- 
sion of the circuit court, and the same is afifirmed. 
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CONNECTICUT RIVER BANKING CO. et al. y. ROCKBRIDGE CO. 

(Circuit Court, W. D. Virginia. December 12, 1895.) 

Rbceiveiis — TiMB op Appointment — AppBOVAii OF Bonds. 

Where receivers of the property of a party to an action are appointed, 
the order of appointment requiring snch receivers to glve bonds, to be 
approred by the court, before they are authorized to act, and enjolnlng 
the commencement or prosecution of sults against the party, the appoint- 
ment of such receivers and thelr tltle to the property in question date 
from the entry of the order of appointment, and not from the time of the 
approval of their bonds; and a judgment obtalned against the party, 
betvyeen the entry of such order and the approval of the receivers' bonds, 
Is Invalid, and créâtes no lien on the property. 

On Exceptions to the Master's Eeport. 

Letcher & Letcher, for complainants. 
Winburn & Batchelor, for exceptants. 

PAUL, District Judge. The question présentée for décision în 
this case is raised by exceptions to the report of the master flled in 
this cause. On the 26th day of Fehruary, 1894, on application of 
the plaintiffs, who are holders of certain mortgage bonds of the de- 
fendant, in which application a number of gênerai creditors of said 
défendant company joined, receivers were appointed to take charge 
of the property of the company. The receivers each were required 
to exécute bonds as such ofQcers, the decree providing: 

"And before said J. Lewis Bumgardner and F. T. Glasgow, receivers, ahall 
be authorized to act under this decree, they shall each exécute and file before 
the clerk of this court their bonds, wlth approved personal security, and to be 
approved by this court, in the penalty of ten thousand dollars, each separately, 
payable to the United States of America, and conditioned for the faithful 
discharge of his duty under this and ail future orders and decrees of the 
court in this cause." 

In the same decree an injunction order was entered, restraining 
the offlcers and agents of the said company — 

"From exerclslng any rlghts or control over the property, assets, books, and 
papers of the said company, and from interferlng in any manner whatever 
with the control and management of the receivers over and with the same." 

And in the same decree it is aiso adjudged, ordered, and decreed 
that: 

"Ail persons who are or claim to be creditors of the said company are hereby 
enjoined and restrained from instituting any suit or suits against the said 
company; and, in case any such suit or suits has or hâve been heretofore 
Instituted against the said company, the further prosecution of the same is 
bereby enjoined and restrained." 

In the same decree the cause was referred to a spécial master to 
take an account and make a report showing — First, the property 
and assets of the said Rockbridge Company; second, the debts and 
liabilities of the said company, and the order of their priorities. 
The spécial master's report was filed on June 3, 1895. It shows 
the property owned by the défendant company, the liens thereon, and 
the gênerai or unsecured debts. Among the debts renorted in the 
unsecured class, and as not being liens on the real estate of the de- 
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fendant company not covered by the deed of trust or mortgage, are 
two judgments, — one in favor of Annie E. Temple, and the other in 
favor of William E. Bain. Thèse judgments constitute the basis of 
the exceptions to tbe master's report. FoUowing is the ground of 
exceptions of both exceptants: 

"Because the commissioner flnds, in hls report, that the judgment reportée! 
In favor of William E. Bain against the défendant Eockbridge Company has 
no prlority on the property owned by said défendant, and not embraced iu 
deed of trust securing the mortgage bonds held by the plaintlff and others; 
said judgments having been obtained in the circuit court of Rockbridge 
county on the Ist day of March, 1894." 

To sustain this exception to the master's report, the exceptants 
show, from the record, this state of facts: At the time the decree 
was entered appointing receivers, to wit, on the 26th day of Febru- 
ary, 1894, actions were pending in the circuit court of Rockbridge 
county, Va., on the claims of said Annie E. Temple and William E. 
Bain against the défendant company. That a term of that court 
commenced on the Ist day of March, 1894, at which term the said 
judgments were obtained. That on the flfteenth day of the term, 
to wit, March 15, 1894, thèse judgments became final, and, in their 
opération, rrilated to the flrst day of the term, to wit, March 1, 1894. 
This efîect, it is claimed, is given to the judgments by sections 3287 
and 3576 of the Code of Virginia (Ed. 1887), which provide as fol- 
lows: 

"Sec. 3287. Bvery judgment entered in the office in a case wherein there is 
!no order for an inquiry of damages, and every nonsuit or dismission entered 
therein shall, if not previously set aside, become a final judgment. If the case 
be in a circuit court, of the last day of the next term, or the flfteenth daj' there- 
of (-whichever shall happen first)." 

"Sec. 3576. * * * Where a judgment has relation in law to tlie commence- 
ment of the term on which it was rendered, or becomes final, its date (within 
the meaning of this section) shall be deemed to be as at such commencement," 

The record shows that the receivers were each required, by the 
decree appointing them, to exécute a bond in the penalty of |10,000, 
to be flled with the clerk of the court, and to be approved by the 
court. F. T. Glasgow, one of the receivers, executed his bond, with 
eufflcient sureties, on the day the decree was entered, to wit, on the 
26th of Pebruary, 1894, and flled the same with the clerk on the same 
day. The other receiver, J. L. Bumgardner, executed his bond, with 
sutBcient surety, on the 28th day of Pebruary, 1894, and flled the 
same with the clerk on the Ist day of March, 1894. Both bonds 
were approved by the district judge on the 2d day of March, 1894. 

The exceptants contend that the appointment of the receivers only 
became operative on the approval of their bonds on the 2d day of 
March, 1894, and that, as the judgments in favor of the exceptants 
in the circuit court of Rockbridge county. Va,, became final on the 
15th day of March, 1894, and by virtue of the Virginia statute quoted 
related back to the first day of the term, which was the Ist day of 
March, 1894, their said judgments became liens, before the receiv- 
ers were appointed, on the property of the défendant company not 
covered by the deed of trust to secure the mortgage bonds, because, 
they say, the appointment of the receivers dates, not from the day 
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of the entry of the decree appointing them, February 26, 1894, but 
from the day their bonds were approved, March 2, 1894. 

The court cannot sustain this contention of the exceptants. It 
is of opinion that the appointment of the receivers dates from the 
entry of the decree appointing them, the 26th day of February, 1894, 
and not from tlie date of the approval of their bonds, the 2d day of 
Mardi, 1894. When the court entered the decree of the 26th of 
February, 1894, it took control of ail the property of the insolvent 
corporation for the benefit of its creditors, and designated the re- 
ceivers as the hand of the court to take possession of and manage 
the property in accordauce with the orders and directions of the 
court. ïhe same decree restrained the ofQcers and agents of the 
défendant company from exercising any further authority over its 
property. A decree appointing receivers, in the language of the su- 
prême court of appeals of Virginia, in the case of Beverley v. Broolte, 
4 Grat. 187, "levies upon the property an équitable exécution." "A 
court of equity, by its order appointing a receiver, takes the sub- 
jeet-matter of tlie litigation out of the control of the parties, and 
into its own hands, and ultimately disposes of ail questions, légal 
or équitable, growing out of the proceeding." High, Rec. § 4. The 
status of the property, and the relations towards it of ail parties 
interested in it, are flxed by the order appointing a receiver; and 
tlie conditions are not changed by an order providing that the re- 
ceiver shall give bond for the faithful discliarge of his duties in or- 
der that the property may be secured and the riglits of creditors 
therein secured. 

The doctrine is thus laid down in Gluck & Becker on Receivers, 
where an order is entered for the appointment of a receiver: 

"ïhe order amounts to a séquestration, by act and opération of law, of sueli 
property; and, wlien tlie receiver is subsequently appointed, the title to such 
property vests, by relation, from the date of the order, and has the same efCect 
as if such receiver was named in and appointed by such order. Indeed, the 
gênera! rule is that, while the receiver cannot take possession of the property 
of the corporation, or be deemed vested vsith the estate, before he is ap- 
pointed, yet, when his appointment is completed, the estate vested in him re- 
lates back to the time of granting the order, and from that moment no act 
can be doue affecting the property of the corporation, either by the corporation 
or its creditors." 

Again, in a note to this text, it is said: 

"The estate to the property of the corporation vested in a receiver attaches 
.at the time of the order appoiuting him. It is not deferred until he gives bond 
in compliance with the order; and garnishee process to reach property of the 
corporation in tlie hands of third parties, instituted intermediate between his 
appointment and giving a bond, is void." 

To the same effect see 2 Lewin, Trusts (8th Ed.) 1091 (*814). 

The reason of this rule is clear. The object of the appointment of 
a receiver is to préserve equality among the creditors by preventing 
a multiplicity of suits, and some creditors from obtaining advantages 
ovt^r others. If the jurisdiction of the court over the property did 
not attach contemporaneoush- with the order appointing a receiver, 
the purpose of the court in appointing a receiver might be defeated 
by the failure of the person appointed receiver to accept the posi- 
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tion, or of his inability to give the bond required, or, in the intérim 
between the order appointing a receiver and his giving the re- 
quired bond, a créditer might obtain an advantage by securing a 
confession of judgment, and in innumerable other ways. 

In the case before the court there is a decree appointing a re- 
ceiver, an order restraining the ofiQcers of the insolvent company 
from exerclsing any authority or control over the property of the 
company, and restraining the creditors of said company from in- 
stituting suits against said company, and from prosecuting any suit 
or suits already instituted, and an order referring the cause to a 
master to take an account. This being the condition of tliis cause 
at the time the judgments of the exceptants were obtained in the 
circuit court of Eockbridge county. Va., such judgments are in- 
valid. 27 Myers' Fed. Dec. "Keceivers," § 86; Glucli & B. Eec. pp. 
23-25. 

The exceptions must be overruled, and the report of the master 
conflrmed. 



FARMEBS' LOAN & TRUST CO. v. CAPE FEAR & Y. V. R. 00. et al. 

In re MT. AIRY GRANITE CO. 

(Circuit Court, W. D. North Carolina. April 3, 1896.) 

Kailuoad Moetqages— RBCEivBKsnip— Priority op Claims. 

The M. Co. made a contract witli the C. Ry. Co. to pay for the construc- 
tion of a braneh from the railway company's line to the M. Co.'s quarries, 
the amount advanced by the M. Co. to be repaid to it by crediting it with 
one-half the freight coUected on merchandise shipped by it over the 
braneh. The contract was performed substantially as agreed, until the 
railroad was placed in the hands of a receiver in a suit for the foreclosure 
of mortgages which were placed on the railroad before the contract was 
made, and which covered after-acquired property. At this time there 
was a balance due the M. Co. of over $4,000, Held, that neither the 
corpus of the property in the hands of the receiver, nor the funds in his 
hands, derived from the opération either of the l>ranch constructed undcr 
the contract, or of the other lines of the railroad, were responsible for 
the payment of this balance to the M, Co. before the payment of the mort- 
gage debt. 

Turner, McClure & Eolston, for Farmers' Loan & Trust Oo. 
Cowan & Cross, Ricaud & Weill, and James E. Boyd, for receiver. 
Dillard & King and J. T. Morehead, for Mt. Airy Granité Co. 

STMONTON, Circuit Judge. This case cornes up upon the report 
of Robert M. Douglas, Esq., standing master, and the exceptions 
thereto. On 28th August, 1889, a contract was made between the 
Mt. Airy Granité Company, hereafter called the "Granité Company," 
and the Cape Fear & Yadkin Valley Railroad Company, hereafter 
called the "Railway Company." Under this contract the granité 
company covenanted to secure the right of way, grade, bridge, and 
cross-tie a braneh from the railway track to the rock quarry. When 
that was done, the railway company contracted to iron and operate 
the braneh. If any right of way was desired, the railway company 
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agreed to bave it condemned, and the granité company agreed to 
pay the damages. The railway company agreed to contract for the 
work and material necessary for the branch, and hâve the work done 
under the supervision of their own engineers, and to draw on the 
gi-anite company for the amount of the monthly estimâtes as the 
work progressed. It was further agreed that the amount so paid 
by the granité company should be credited to it on the books of 
the railway company, and when the granité company commenced to 
ship it would pay in cash one-half of the freight over the railway 
and the other half of the freight was to be charged against their ac- 
count with the railway company, until the amount advanced by them 
was paid in full. ïhis branch was built by the North State Im- 
provement Company at the insttmce of and under contract with the 
railway company. The granité company did not pay the monthly 
estimâtes. There is no évidence that any monthly estimate was 
ever rendered to it. Nor did the granité company pay the damages 
for the right of way. Nothing was paid by the granité company in 
the course of construction. At tlie completion of the work the gran- 
ité company, not being able to pay in cash, gave to the North State 
Improvement Company, at the request of the railway company, its 
acceptances for $14,174.86, which was the entire cost of the con- 
struction. Thèse acceptances were payable at short dates, and 
when they became due were renewed from time to time, being re- 
duced in amount by payments of the railway company. The rail- 
way company attended to ail the renewals. In this way the amount 
of 18,942.98 was paid by the railway company. Thèse payments by 
the railway company were made by using one-half the freight re- 
ceived from ail shipments by the granité company over the road. 
Although the contract provided that the granité company should pay 
the freight on one-half of thèse shipments in cash, this was never 
done. The railway company collected the entire freight from the 
consignées, crediting the granité company with one-half, and char- 
ging their construction account with the other half. The accept- 
ances above spoken of were renewed, as has been said, from time to 
time, until the North State Improvement Company went into the 
hands of a receiver. At that time there were two of the acceptances 
in the hands of the Bank of Fayetteville, aggregating |6,579.95, 
and one in the National Bank of Greensboro for $1,495.58; in ail 
$8,015.53. When the North State Improvement Company went into 
the hands of a receiver the granité company was compelled to take 
up thèse acceptances. On Ist February, 1894, the railway company 
paid the granité company |500, on 21st February of the same year 
another sum of |500; which, deducted from the $8,015, leaves $7,- 
015. The master reports that under this contract there is due to the 
granité company this sum of $7,015.53, with interest from February, 
1894. ' 

There were many excentions taken to the master's report, but at 
the hearing the only questions raised and discussed were as to the 
proper amount due to the granité company under this contract, and 
whether the claim has priority over the mortgage debt. In ascer- 
taining this amount, the first question is as to interest. Was the 
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granité (îompany entitled tô charge interest on the $14,174.80, the 
cost of construction? It will be observed that the contract says 
nothing about interest. The total cost of construction was to be 
paid by the granité company, and it was to be reimbursed by the one- 
half of the freight charges for the shipments made by it from time 
to time over the road. Interest, when not a inatter of spécial con- 
tract, is allowed in the nature of damages for the détention of money 
after it is due and payable. U. S. v. North Carolina, 136 U. S. 211, 
10 Sup. et. 920, In this case the parties agreed that the money 
should be advanced by thè granité company, and repaid by the rail- 
way company in a certain way. The évidence shows that up to Feb- 
ruary, 1894, this was regularly done. Up to this time the cost of 
construction was paid in the mode in wbich the contract had pro- 
vided. Again, the contract provided that the cost of construction 
should be paid by the granité company in cash. At the conclusion 
of the work the bill for the entire cost of construction was pre- 
sented to the granité company. They were iinable to pay it in cash. 
For their accommodation acceptances were taken, and from time to 
time thèse acceptances were renewed. The discount on thèse accept- 
ances so taken for the accommodation of the granité company should 
be paid by the granité company, otherwise the railway company would 
not only be made responsible for the interest, which was not within 
its contract, but would also be called upon to pay for that which 
was for the accommodation of the granité company. It appears 
that the last payments were made on this account by the railway 
company to the granité company in February, 1894, aggregating |1,- 
000. Since that time no payments whatever hâve been made to the 
granité company. If the account be theref ore stated as of February, 
1894, it would resuit thus : 

Kntii'fi cost of construction $14,174 8G 

Paicl up to .Tune Ist. '93, by the railway conipauv !j!8.SM:2 98 

Up to February, 1894 1,000 00 

9,942 98 

Balance '. $ 4,231 88 

The next question, and, indeed, the controlling question, is, are the 
funds in the hands of the receiver responsible for this amount, and 
has it a priority over the mortgage debt? There were two mort- 
gages on the property of the Cape Fear & Yadkin Valley Eailway. 
One — the first mortgage — covered ail the main Une. The other — 
the Consolidated second mortgage — had a second lien on the main 
Une. The first mortgage had no lien whatever upon the brandi 
Unes, of which this granité branch is one. Over this and the other 
branch lines the consolidated mortgage has the first lien. Tlie funds 
in the hands of the receiver are derived from the opération of ail 
the lines, — ^the main Une and the bi'anches. The mortgage creditors, 
having been put into possession, as it were, by an équitable exécu- 
tion in the appointment of a receiver, are entitled to the net pro- 
ceeds of opération, subject to such claims as the courts hâve al- 
lowed from considérations of equity. Bridge Co. v. Heidelbach, 94 
IJ. S. 800. It is manifest that this claim of the granité company, 
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arising entirely upon the construction of this brancli Une only, can 
hâve no claim upon either the earnings or the corpus of the other 
lines, main line, and branches of the railway company. Nor does 
this claim for construction corne within the equities allowed by Fos- 
dick V. Schall, 99 U. S. 235, and the cases following, elucidating, and 
enlarging this case. Wood v. Safe-Deposit Co., 128 U. S. 421, 9 
Sup. et. 131. Even were the granité company placed in the posi- 
tion of a contractor who built this branch, it would hâve no préfér- 
ence over the mortgage. "A mortgage by a railway company of 
their road, built and to be built, the company at the date of the 
mortgage having built a part of their road, but not the residue, has 
precedence, even as regards the unbnilt portion, of a claim of a con- 
tractor, who, in the inability of the company to finish the road, had 
himself iinished it under an agreement that he should retain pos- 
session of the road, and apply its earnings to the liquidation of the 
debt due him, and who had never surrendered possession of the road 
to the companv. Dunham v. Railroad Co., 1 Wall. 254. See, also, 
Commissioners%'. Tommey, 115 U. S. 122, 5 Sup. Ct. 626, 1186. 

The précise question in this case is settled in Express Co. v. Rail- 
road Co., 99 U. S. 191. "A contract between the Western North Car- 
olina Railroad Company and the Southern Express Company stipu- 
lated that the latter should lend the former |20,000, to be expended 
in repairing and equipping its road, and that in considération there- 
of the railroad company would grant the express company the nec- 
essary privilèges and facilities for the transportation of ail the ex- 
press business over the road, the sum found to be due to the rail- 
road therefor upon monthly settlement of accounts to be applied to 
the payment of the loan and the interest thereon. The contract was 
to continue for one year, when, if the money and interest thereon 
was not paid, it was to continue in force until payment should be 
made. After the express company had advanced the money and en- 
tered upon the performance of its contract, the railroad company 
conveyed ail its property, including its franchises, to a trustée, in 
trust to secure the payment of certain bonds issued by it. Default 
having been made in their payment, the trustée brought suit for 
foreclosure, and obtained a decree placing the road in the hands of 
a receiver and ordering its sale. The receiver having declined to 
carry ont the contract witli the express company, it brought suit 
for spécifie performance. Held, that the transaction between the 
railroad company and the express company is not a license, but sim- 
ply a contract for transportation, creating no lien, the spécifie per- 
formance whereof would be a form of satisfaction or payment which 
the receiver cannot be required to make." This is the rubric of the 
case. The court, in its opinion, after declaring this doctrine, add: 
"As well might he be decreed to satisfy the appellant's demand by 
money as by the service sought to be enforced. Both belong to the 
lienholders, and neither can be thus diverted." It is manifest that 
the funds in the hands of the receiver cannot be used to pay the in- 
tervener. Nor has it a lien or equity superior to that of the mort- 
gage creditor. It is so ordered. 
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LOTJISVILLE TRUST CO. v. CITY OF CINCINNATI 

(Circuit Court, S. D. Ohio, W. D. April 4, 1896.) 

No. 4,797. 

1. STUEET-RAILyrAT COMPANIES— ACQUIRIKG RiGHTS lîT StREBTS— CONSENT OF 
AXJTHORITIES. 

The 0. Inclined Plane Ry. Co. was organized under the gênerai incorpora- 
tion act of Ohio for the purpose of eonstructing a railway in the city of 
C. Sueh railway was constructed chiefly on land owned in fee by the Com- 
pany, and the company acqulred the rlght to cross certain streets of the city 
by an ordinanee which limited such right to 20 years. The act under 
which the company was organized gave it power to acquire by condemna- 
tion the right to cross such streets, but the company never took proceed- 
ings to condemn the same. Helii, that though the franchise of the com- 
pany to exist as a corporation aud to operate its railway might be per- 
pétuai, and though it owned the land on which its road was constructed 
except at the street crossings, and the land on both sides of such cross- 
ings, none of thèse facts gave it the right to operate its road across the 
streets in perpetuity, wlthout the consent of the city; and, vipon the ex- 
piration of the 20 years to which the city's grant of such right was limited, 
it became a trespasser, and lost the right to operate its road. 

3. Samb — Conditions — Constkuction of Statutb. 

Subséquent to the or^anization of the 0. Inclined Plane Ry. Co., an act 
was passed by the législature provîding that any inclined plaue railway 
company organized as said company was organized should hâve power to 
hold, lease, or purchase, and maintain and operate, any street railroad Con- 
necting with its inclined plane, upon the same terms and conditions on 
which it held and operated its inclined plane, such lease or purchase to bo 
made upon the consent of the stockholders of both companies. Under 
this act, the C. Inclined Piano Ry. Co. aequired a Connecting street rail- 
road which had previously been constructed by other parties, under con- 
tract with the city granting it the use of the streets on certain conditions 
for a limited term, and requiring the payment of a license fee for each 
car operated. Held Ihat, the terms of the statute not having given to the 
C. Inclined Plane Ry. Co. the right to operate a leased or purchased Une in 
perpetuity, no such right could be implied, nor eovild such statute require 
the city to grant the use of its streets, except on its own terms, and tliat 
the 0. Inclined Plane Ry. Co. took the Connecting line which it aequired 
subject to the terms on which such line was permitted to use the streets, 
and, upon the expiration of the term for which that right was grauted, 
lost the right longer to operate such road. 

3. Res JuDiCATA — State and Fbdkral Courts— State Statutes. 

The city of C. brought an action in a state court against the C. Inclined 
Plane Ry. Co., to recover license fées for the opération of cars on the Con- 
necting Une aequired by the C. Inclined Plane Ry. Co., and to enjoin that 
company from operatlng such Connecting Une; and the state court, upon con- 
struction of certain state statutes conferring powers on municipal corpora- 
tions, and Imposing limitations thereon, gave judgment in favor of the 
city for the license fées, and for the injunctiou sought, which judgment 
was afflrmed by the state court of last resort. Held, that such judgment 
was conclusive as to the right of the C. Inclined Plane Ry. Co. to continue 
the opération of the Connecting line, and binding upon the fédéral com^;, 
in a suit afterwards brought by the trustée under a mortgage of the C. 
Inclined Plane Ry. Co.'s Unes against the city of C, to enjoin interférence 
with the opération of such Unes. 

4. EsTOPPBL — Use op Streets by Railwat Company. 

Held, fnrther, that the city of C. was not estopped to assert its right to 
terminate the opération of the line aequired by the C. Inclined Plane Ry. 
Co., at the terminatlon of the limited period, either by the fact that the C. 
Inclined Plane Ry. Co., immedlately after the passage of the permissive 
statute, aequired the Connecting Une upon a lease extending beyond the 
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period for which it had the right to use the streets, or that license fées 
were neither paid to nor demanded by the city, or that the 0. Inclined 
Plane Ry. Co. had made mortgages of its property, or that an adminis- 
trative board of the city had consented, at the request of the company, to 
its altering its tracks and motive poveer. 
6. FEDERAL Courts — Injonctions — Rkv. St. § 720. 

The fédéral courts are prohibited by Rev. St. § 720, from issuing an in- 
junttion staying a party at any stage of the proceedings In a state court, 
and therefore from enjoining a party from proceeding to enforce a judg- 
ment obtalned by him In a state court. 

The complainant, a Kentucky corporation, sues as trustée under 
a mortgage exeeuted January 1, 1889, by the Cincinnati Inclined 
Plane Kailway Company, to secure the payment of its negotiable 
bonds to the amount of $500,000, with 6 per cent, interest. 

The mortgage covers the inclined plane railvi'ay of the mortgagor, includlng 
the machinery, engines, boilers, and flxtures connected therewith, and the real 
estate and riglit of way upon which the same are situated, in the city of Cin- 
cinnati, Ohio; also, the street railway known as "Route No. 8," in said city, 
and ail the street railways owned and held by the mortgagor, together with 
the eleetric plant, pôles, wires, and machinery connected therewith, and ail 
cars and other roUing stock, tracks, easements, right of way, animais, rights, 
privilèges, and franchises; also, ail real and leasehold estate, and ail other 
property, rights, privilèges, and franchises then owned, or which might there- 
after be acquired, by the mortgagor, as well as ail tolls, rents, income, profits, 
claims, and demands, of every nature, to be thereafter acquired by the mort- 
gagor. The trusts created by the mortgage were aecepted by the complainant 
on the 23d of January, 1889. 

The Cincinnati Inclined Plane Railway Company was organized on the 31st 
of April, 1871, under the gênerai corporation act of the state of Ohio, of Jlay 
1, 1852, for the purpose of constructing a railroad, the termini of which were 
to be in the city of Cincinnati and the village of Avondale, in Ilamilton county, 
Ohio. On February 23, 1889, the Avondale terminus was, by proceedings in 
accordance with the laws of the state of Ohio, extended to the village of Glen- 
dale, Hamiltou county, Ohio. 

In 1871 said railway company constructed an inclined plane railway upon 
the land held by it in fee, and upon a portion of I.ocust street, the occupancy 
of which and the crossing of Miami, Baltimore, and Dorsey streets, so as not 
to obstruct the ordinary passage along the same, was grantcd by the proper 
city authorities of the city of Cincinnati, under the twelfth section of the act 
of May 1, 1852. The company, since the construction of the inclined plane 
railway, lias maintained and operated, and now maintains and opérâtes, the 
same. At the time of the making and deliveiy of said mortgage, and of the 
bonds therein deseribed and secured, 1. e. in Januar.y, 1889, the railway com- 
pany owned and held, and was maintalning and operating,— under and by 
virtue of certain ordinances of the city of Cincinnati, and under a perpétuai 
lease from Smith, Hill, and Doherty, the original proprietors and the con- 
structors of said railway, and under and by virtue of an act of the gênerai 
assembly of the state of Ohio, passed March 30, 1877 (74 Ohio Laws, 66), en- 
titled "An act relating to inclined plane railway companies organized under 
the act of May 1, A. D. 1852, entitled 'An act to provide for the création and 
régulation of incorporated companies in the state of Ohio,' "—a street railway 
from the foot of the inclined plane railway, at the head of Main street, Cin- 
cinnati, by a double track, to Court street; thence west, on Court street, by 
a single track, to Walnut street; thence south, by a single track, on Walnut, 
to Fifth street; thence east, by a single track, on Fifth street, to Main street; 
thence north, by a single track, on Main street, to the intersection with its 
track at Court street; and also a street railroad extending from the head of 
its inclined plane railway, by a double track, along Locust, Mason, Auburn, and 
Vine streets, to the Zoological Garden, in Avondale, a distance of two miles. 

The bill sets forth: That prior to January, 1889, the cars of the street rail- 
ways were drawn by horses or mules; and that on September 24, 1885, the 
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board of public works of the city of Cincinnati, under and by virtue of said 
act of March 30, 1877, by resolution, consented to the use by said railway Com- 
pany of electricity, cable, or compressed air as a motive power "upon tlie 
highways in which the street railroads connected with its inclined plane, held 
and operated by it, are laid," on condition that the railway company should 
give bond in $25,000 to indemnify the city against damage to persons or prop- 
erty by reason of the use of such motive power, which bond was duly given 
and accepted. That on October 10, 1888, the railway company recited the 
resolution of September 24, 1885, stating, in writing, to the board of public af- 
fairs of the city (the successor of the board of public works), that it had de- 
cided to use electricity as a motive power on its road, and requested permission 
to erect along its Unes the pôles, wires, and other appliances necessary for 
such use. That on October 24, 1888, the board of public affalrs, under and by 
virtue of said act of March 30, 1877, and in furtherauce of the grant made by 
the board of public works, gave said railway company the permission re- 
quested, in aecordance with plans and spécifications of the Sprague System 
submitted to and approved by said board, and said permission applied to the 
entire line of said company's road, from Fifth and Walnut streets, in Cincin- 
nati, to the Zocilogical Garden. 

That on November 23, 1888, said railway company entered into a contraet 
with the Sprague Company for the construction of the Sprague System. That 
in December of the same year the copper-wire rail connections were made, and 
In the spring of 1889 the pôles and wires were erected, ail under the supervision 
of the civil engineer of said cit.y, and of said board of publie affairs; and about 
the beginning of June, 1889, said company put its street railways in successful 
opération under the Sprague System so far as the Zoological Garden. ïhat 
on the 23d day of Mardi, 1891, the board of county commissioners of Hamilton 
county, Ohio, the pviblic authority wliich owned and controlled tlie Carthage 
turnpike, in due form granted said railway company authority to use and oc- 
cuijy said turnpike with double tracks, with the necessary appendages and 
appurtenances, including pôles and wires, of an overliead electric street-rail- 
road System, and to run its cars thereon in the same manner and by tlie same 
System as that under which they were run and operated upon its existing 
traclis. This resolution was reafflrmed, with certain temporary modifications, 
by resolution of said board of county commissioners passed September 7, 1889. 
By resolution of the trustées of the Zoiilogical Land Syndicate, passed April 
6, A. D. 1889, said railway company was granted the right to construct and 
extend its double tracks, with the necessary appendages and appurtenances 
of an overhead electric street-railroad System, from its tlien northern terminus, 
at the Zoological Garden and Brkenbrecker avenue, and thence along said 
avenue, of which said syndicate were owners, to the Carthage pike, at or near 
its intersection with Ludlow avenue. 

The bill further avers that said railway company, in the year 1889, under and 
by virtue of the grant and resolution above set forth, and with the consent of 
the villages of Clifton, St. Bernard, Elmwood, and Carthage, eonstructed ancî 
extended its railway upon Erkenbrecker avenue and the Carthage turnpike to 
the County Fair Grounds, adjoining the village of Carthage, a distance of five 
miles, and subsequently equipped the same with the Sprague electric System, 
and an additional power house, with the machinery for generating electricity, 
located on the banks of Ross run, just north of the village of St. Bernard. 

In the year 1889, in order to comply with the réquisitions of the board of pub- 
lic affairs of October, 1888, and to operate the railway by electricity so that 
the cars could be run from Pifth and Walnut to the Zoological Garden without 
change, certain streets were regraded and fiUed, at great expense. Ail the 
tracks were relaid. The inclined plane railway and the tracks run thereon 
were reconstructed, as was also the power house at the head of the inclined 
plane. New englues and boilers and the machinery necessary for generating 
an electric current were put therein. 

It is further averred that the défendant, the city of Cincinnati, In the year 
1886, repaved Court street, from Main street to St. Clair alley, with asphalt, 
and thence to Walnut street with granité; also, Fifth street, from Walnut 
to Main, with asphalt. In the year 1887, the city repaved Walnut street, 
from Court to Fifth, and Main street, from Ififth to Court, with asphalt. By 
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reason of such repavlng, the rallway company found It necessary to, and dld, 
reconstruct and relay, at great cost, expense, and Inconvenience, ail its traeks 
on said streets; and said reconstruoi ion and relaying were done with the 
knowledge and under the supervision of the défendant, and the expense there- 
on created part of the floating debt which was provided for by the issue of 
Bald mortgage bonds. 

The complainant further avers that by deeds duly recorded on the llth of 
October, 1889, and on the llth of July, 1890, there was conveyed to said rall- 
■way company, for an aggregate considération of $61,462.50, that portion of 
the Street railroad which Is known as the "Mt. Auburn Street liailroad," and 
■whlch had been leased, as above stated, perpetually by Smith, Hill, and Doher- 
ty to said railroad company; and that said purchase was made in pursuance 
of the privilège of purchase contained in said lease. 

It Is further averred that ail the said $500,000 of bonds secured by the 
mortgage above referred to, excepting $125,000 thereof, reserved for exchanse 
for a like amount of bonds secured by a mortgage to Henry Peachy and Wil- 
liam A. Goodman, trustées, were issued and sold at par prior to July 1, 1890, 
In accordance with the provisions of said mortgage, and are now outstand- 
Ing and unpaid in the hands of innocent holders, who are not résidents or 
citizens of the state of Ohio; that the proceeds arlsing from the sale of said 
bonds were duly applied by said railway company for the purposes speciûed 
in resolutions of the stockholders of said railway company, as set forth in said 
mortgage, and especially to defray the eipenses incurred in reconstructing, 
extendlng, and equipping with electrlc motive power the Une of railway of 
said company as hereinbefore stated. 

The complainant then proceeds to state, upon Information and belief, that 
by virtue of proceedings duly taken under the laws of Ohio, in addition to the 
$500,000 of common stock theretofore issued and outstanding, there was au- 
thorized on the Ist of December, 1890, to be issued, and there was issued and 
sold, $150,000 preferred stock of said railway company, and the proceeds of 
the sales thereof were to be, and were, used for the purpose of extending said 
company's road, Increasing its machinery and rolling stock, making improve- 
ments, and paying its unfunded debts. 

The complainant then sets forth that notwithstanding said railway com- 
pany constructed said inclined plane railway in the year 1871, and at the time 
of making the mortgage and issuing the bonds, as hereinbefore stated, owned 
and held, and was maintaining and operating, the same and the street rall- 
ways hereinbefore described, without any question as to its right so to do 
being made by the state of Ohio, or by the défendant, or by any other public 
authority, the défendant, by its offlcers and agents, is giving out and assertlng 
in the public prints, by public speech and otherwise, that said railway com- 
pany bas no right to hold, maintain, and operate said inclined plane railway 
and said street railways leading to and connected therewith; and that said 
railway company Is a trespasser upon the streets where its traeks are located, 
and is unlawfully maintaining the necessary pôles, wlres, and other appliances 
for the opération of the same by electricity as a motive power; and that the 
défendant, by Its offlcers and agents, threatens to remove said traeks, with 
said appliances, or to graut the right to use the same to a rival company 
holding and operating a parallel and competing Une In said city, and kuown as 
the "Cincinnati Street-Eailway Company," and to thus usurp and take away 
the property, rlghts, and franchises of the said Inclined plane railway com- 
pany; and that ail said actings and doings of said défendant are unlawful, 
and contrary to equlty and good conscience, hurtful to said railway company's 
crédit and business; that they tend greatly to depreciate its bonds in the 
market, and to destroy the security thereof, and to delay and stop said com- 
pany In the work of extendlng, equipping, and improving its lines, and thereby 
greatly cripple It In Its service of the public, as well as In its revenues, and ren- 
der it unable to eam sufBclent to pay the Interest and principal of said bonds. 

The blU then charges that "the charter of the said railway company, and the 
rlghts and franchises acqulred thereunder, and under the laws of the state 
of Ohio, constltute contract rights between the said state and clty, on the one 
part, and the said railway company and your orator, on the other; and that 
thèse contract rights still exlst, and give the said railway company a perpétuai 
right to malutaln and operate its said inclined plane railway and its said Unes 
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of railway in the streetg of said défendant, subject to the amendlng powers 
of the législature of the state of Ohlo; and that the proposed action of sald 
défendant wlll impair, annul, and destroy the obligation of said contract rights, 
in violation of section 10, art. 1, of the constitution of the United States." 

The prayer is that, pending the suit, "the défendant, its offlcers, agents, 
servants, and attomeys, be enjoined from in any way interrupting or inter- 
fering with said railway company, its agents and servants, in the lawful use 
of said streets, or the lawful opération of its said Unes, or from in any way 
interfering with, interrupting, or disturbing the said railway company in the 
construction, opération, and maintenance of its Unes and system in the city 
of Cincinnati; that, on the final hearing, said injunction be made perpétuai;" 
and that complalnant may hâve ail such further relief as may be consonant 
with equity and good conscience, and that the nature of the case may require. 

ïhe city of Cincinnati, by its answer, dénies that the relaylng and recon- 
struction of the tracks of the inclined plane railway company on the streeta 
named in the bill was done with its knowledge and under its supervision, and 
déclares that It does not know and cannot set forth as to its belief whether 
said relaylng and reconstruction created the floating debt, and provided for 
by the use of bonds, as averred in the bill; nor whether the said $500,000 of 
bonds were issued and sold prior to July 1, 1800, or whether they are now 
outstanding and unpaid, or whether the proceeds were applied to defray the 
expenses incurred in reconstructing, extending, and equipping with electric 
motive power the Une of railway of said company, as averred in the bill; nor 
whether Ç150,000 of the preferred stock of said company was issued and sold, 
or whether the proceeds of the sale thereof were to be, and were, used for 
the purixjse of extending said company's road and otherwise, as averred in 
the bill. 

ïhe answer further dénies that the charter of sald railway company, and the 
rights and franchises requlred thereunder, and under the laws of Ohio, con- 
stitute contract rights between the state and city and said railway company 
and the complainant, or that those rights still exist, and give said company 
a perpétuai right to maintain and operate Its inclined plane railway and its 
Une of railway in the streets, subject to the amending powers of the législa- 
ture of the state of Ohio, as averred in the bill, or that the proposed action of 
the défendant will impair, annul, and destroy the obligation of said contract, 
rights, in violation of section 10, art. 1, of the constitution of the United States. 
The défendant says that it had no knowledge or notice of the making of the 
mortgage described in the bill, or of the issue or sale of any bonds secured there- 
by, until long after the exécution of said mortgage. 

Further answering, the défendant sets up the following city ordinances: July 
1, 1859, prescrlbing the terms and conditions of street passenger rallroads 
within the city of Cincinnati. By section 4, it was made the duty of any com- 
pany or individuals to whom any privilèges thereunder should be granted 
to keep in repair the streets occupied by their tracks; and on failing to do so, 
the city councll reserved the right to remove the rails, and prevent the use 
of said streets for railway purposes. By section 15 ail contracts for the con- 
struction and opération of street rallroads under its provisions were to be for 
the term and period of 20 years. November 6, 1863, amending said section 4, 
and releasing the several street-railway companies having roads tlien in opér- 
ation from the obligation to bowlder any unbowldered streets. October 20, 
1865, supplementary to and amendatory of said ordinance of July 1, 1859, 
and repealing the fourth section thereof. It also provided that ail street pas- 
senger railroad companies to which the right to construct and operate any 
route had been granted by the city, whether theretofore eonstructed or to be 
constructed under grants theretofore made, should, upon agreelng to pay an- 
nually a car license of $100 for each car run upon the respective roads, during 
the term for which the license should be granted, be released from ail obliga- 
tion to repair streets or gutters, and that the city should assume entire con- 
trol thereof and responslbility therefor. February 7, 1879, providing for the 
construction, opération, and govemment of said street raiiways; and, by sec- 
tion 14, that the right to operate any road constructed under its provisions, 
or coming thereunder by filing a written acceptance and bond, as therein 
provided, should continue for a period of 20 years only from the date of any 
such grant or acceptance. August 19, 1864, fixing Route No, 8 for street pas- 
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senger railroads, and requirlng the board of dty improvements to «dvertise 
for bids for the same. Rente No. 8 is described in the ordinanee. It covers 
the Une of the roads operated by the Inclined plane wilway ecanp&ny within 
the City llmlts. The person or company awarded the route was made subject 
to the proTislcms of the gênerai ordinanee prescribing the terras and condi- 
tions of Street railroads In the city of Cincinnati, passed July 1, 1859, eicept- 
Ing that snch tterson or company should not be reqBlred to purch]sise any 
omnibus Une or stock, and that section 8 of said gênerai ordinanee should not 
be held to apply to said route; and it was proyided that should the person or 
cotnpajiy to whom said route should be awarded fail to comply wlth the terms 
and conditions of said section 13 of the ordinanee of July 1, 1859, the mayor of 
the City should haye fuU power to cause the stoppage or running of cars upon 
said railroad until said terms and conditions were compUed wlth. October 11, 

1864, supplementary to the ordinanee fixing Route No. 8, etc. This ordinanee 
awarded to Porteus B. Roberts the grant to operate the same, it being found 
that he was entitled to said grant imder the terms of said ordinanee. May 5, 

1865, granting the conlractor of said Route No. 8 authority to construct, lay, 
and use a double track on Main street, between Flfth and Liberty streets. 
September 22, 1885, to amend the ordinanee fliing Route No. 8, by provldlng 
for the addition of certain other streets of the route. August 10, 1866, sup- 
plementary to the ordinanee lixing Route No. 8, and givlng the proprietors of 
said route to occupy streets thereln named. September 13, 1867, granting an- 
other extension of contract. November 14, 1873, authorizing the proprietors 
of Route 8 to lay an additional track on Main street, from Liberty street to 
Court street, upon the same terms and to expire at the same time as the grant 
of the original Route No. 8. 

The answer further sets forth that in pursnance of the ordinanee of October 
11, 1864, awarding to Roberts the right to construct Route No. 8, the contract 
was formaUy awarded to him by a commission consisttng of the city audltor, 
city solicitor, and the président of the city council. On the 2&th of October, 
1864, the proper authorities of the défendant granted to said Roberts permis- 
sion to construct and operate said street railroad on said route for the term 
and period of 20 years only, subject to ail the provisions and reqxiirements and 
conditions of said ordinanee of August 19, 1864, and of the gênerai ordinanee 
herelnbefore referred to, passed July 1, 1859. On August 18, 1865, the défend- 
ant, by resolution duly passed, authorized said Roberts to transfer ail his 
rights and interests in Route No. 8 to the Mt. Aubum Street-Railway Com- 
pany. On April 13, 1868, the board of directors of the Mt Aubum Street-Rail- 
way Company, by resolution, authorized the acceptance of the provisions of 
section 2 of the ordinanee of October 20, 1865, reUevlng the street passenger 
railroads from the obligation to repalr streets upon their agreement to pay a 
beense fee of $100 annoally for each car rim upon their road. On April 30, 
1868, said company formaUy accepted the modification of said contract with 
the défendant, in accordance with said résolution. The défendant admits that 
Route No. 8 was subsequently leased, and thereafter eonveyed to the Cincin- 
nati Inclined Plane Railway Company, but says that, if said company thereby 
«cqnired any right to hold and operate Route No. 8, it was irabjeet to the terms 
and conditions of the original grant to Rob«^, wlth only such modifications 
as were made therein by the ordinanee above referred to, and that the grant 
to operate Route 8, by Its terms, expired in 1884. The défendant says that 
nelther the Cincinnati Inclined Plane RaUway Company nor any other per- 
son or company has any right to operate said route, or to occupy the streets 
of the city of Cincinnati with the tracks of said Route No. 8. 

Défendant, admitting that the gênerai assembly of the state of Ohio passed 
«n act relating to inclined {dane railway companies organized under the act 
of May, 1852, entitled "An act providing for the création and régulation of 
incorporated companies in the state of Ohio," allèges that said aet is uncon- 
Btltutional and vold, being in eonflict with article 13, § 1, of the constitution 
of the state of Ohio. 

The amendant further avers that the C9ncinn»tl Indined Plane Railway 
Company acquired under said act no rig^ht to lease, purchase, or operate any 
Btreet railway or Unes or street raiiways In the streets of the défendant. 

Défendant fua-ther answ^s tbat the résolution of tbe board of aldermen and 

v.ZSf.do.ô — 46 
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of the common councll of the sald city of 1871, which granted permission to 
the Incllned plane rallway company to cross Main, Baltimore, and Dorsey 
streets, and to occupy part of GuUford and Locust streets, by Its terms limlt- 
ing the grant to 20 years from the date of Its passage; that said grant has 
explred, and that, therefore, said company has no rlght to maintaki and oper- 
ate its tracks or over such streets; that such company occnpies a part of 
Guilford and Locust streets, between Dorsey and Saunders streets, in such 
a manner as to totaUy deprlve the publie of the use of the parts of sald streets 
so occupled; and that said company has no right to occupy said portion of 
said streets under said resolution. 

Défendant further says that the part of the street rallway route operated by 
said incllned plane rallway company, between Mulberry street and Liberty 
Street, is operated under a pretended grant made by the common councll of 
the city of Cincinnati to the IncUned plane raUway company, under an ordi- 
uance passed December 1, 1871; and that sald grant was illégal and vold, for 
the reason that the grant was made without compétition, due advertisement, 
and letting to the lowest bldder, as reqnlred by law; and that said portion of 
said route is not an extension of any street raJlway. 

Défendant further says that that portion of the route operated by the in- 
clmed plane rallway company eitending, by double traclis, from the inclined 
plane, on Locust street, thence northerly to Mason street, on Mason to Aubum 
street, wlth a single track, from Mason northerly to Vine, and, by double track, 
to the corporation Une of the city and Avondale, Is operated under a pretended 
grant made under an ordlnance of the city of Cincinnati passed October 27, 
1875; and that said grant and said ordlnance were illégal and vold, for the rea- 
son that sald grant was made without compétition, due advertisement, and 
letting to the lowest bldder, as reqnlred by law, and because sald grant is not 
an extension of any street rallway. 

Défendant further says that the Inclined plane rallway company acquired no 
right to operate the street railways operated by It, or to operate an inclined 
plane raUway, by the resolutions referred to In the blll of complaint, and passed 
by the board of public afCalrs October 24, 1888, because the common coimcU 
of the city of Cincinnati did not concur In sald resolutions, and the same were 
not proven and signed by the mayor of said city; that sald resolutions did not 
purport to, and did not, make a grant of the right to operate any rallway, or a 
grant extendlng or renewing any of the rlghts of the Inclined plane rallway 
company to operate any street rallway route the grant for whlch had thereto- 
fore explred. The défendant says that sald resolutions were passed by sald 
boards upon the application and a± the request of sald inclined plane rallway 
company. 

Défendant forth» answers: That on the 12th of December, 1890, it brought 
an action In the superior court of Cincinnati, whlch court had jnrisdlction of 
the cause and of the parties, against the incllned ^dane rallway company, to 
recover certain llcense fées alleged to be due from sald company to défendant, 
and praying that said company be enjolned from malntalning and operating 
Its cars upon more than one tract on Aubum street, between Mason and Vine 
streets, and from maintalnlng its tracks or operating Its cars upon any of the 
tracks <m Main, Court, Walnut, and Fifth streets, and for such other relief as 
plalntlff mlght in equlty be entitled to. That said company filed its auswer in 
said court, and a supplemental answer; and on May 3, 1892, the cause was 
heard at the spécial term of said court, and reserved for hearlng by the 
gênerai ta-m of sald court That it was heard by the gênerai term, and 
that on October 21, 1893, a final decree was rendered by sald gênerai term 
of sald court, and Judgment rendered thereln that the Incllned plane raU- 
way company be, and the same was, perpetuaUy enjolned from malntalning 
any of its tracks, pôles, wires, or other appliances on Main, Court, Walnnt, or 
Fifth street, and from operating any of its cars over any of sald tradics, and 
was peri)ettially enjolned from maintalnlng and operating more than one 
street-raUway track on Anbtim street, betwe«i Mason and Vine streets; and 
findlng, further, that the Incllned plane railway company was indebted to the 
city for llcense fées of $100 per annnm for each car operated over any of the 
tracks of said rallroad Route No. 8, as described in said plalntlfE's pétition in 
said cause, from the year 1877, to and Includlng the year 1884, reserrlng for 
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fnttrre ascertalnment the liabllity of the plaintlff for unpald llcense fées and 
percentage of gross earnings. That on the 23d of October, 18M, a judg- 
ment was rendered by tbe suprême court of the state of Ohio afflrming the 
Jndgment and decree of the said superior court in gênerai term (44 N. E. 327); 

and on the day of October, 1894, a mandate was sent f rom said suprême 

court to said superior court, in gênerai term, to carry into effect said decree of 
affirmation. 

Wherefore the défendant claims that under and by virtue of said judgment 
and decree, as well as for the other reasons in the answer and aDove stated, 
it has the rlght to remove the tradis, pôles, wires, and other appliances main- 
tained by said indined plane railway company on Main, Court, Walnut, and 
Fifth streets, and to prevent said company from operating any of its cars over 
said tracks, and also the right to remove one of said railway company's tracks 
from Aubum street, between Mason and Vine streets, and to prevent said 
company from operating its cars on more than one track on Aubum street, 
between Mason and Vine; and that the use and occupancy by said indined 
plane railway company of its tracks, and the opération of its railway, on the 
streets named in said judgment, are in violation of the injunction granted by 
said court; that said railway company has been, and now is, in contempt of 
said court for disobedience of said injunction. 

The défendant, further answering, claims the right to prevent said railroad 
company from holding, maintalning, and operating said inclined plane across, 
over, or upon the streets mentioned in the said resolution of June IG, 1871, 
because the right to do so was never lawfully acquired by said company, and 
has, moreover, by its terms, expired; also, that the défendant has the right 
to prevent said railway company from maintaining and operating said double 
tracks between Mulberry and Liberty streets, and Locust and Mason streets, 
and also Its single track on Aubum street, also its tracks on Vine street, to 
the corporation Une of the city of Avondale, because said inclined plane com- 
pany never lawfully acquired the right to malntain and operate said tracks, 
or any of them, for the reasons in the answer and above stated. The défendant 
says that any and ail orders by it made to require said inclined plane railway 
company to remove its tracks, with the electrical appliances, from the streets 
aforesaid, are lawful, and within the rights of this défendant, for the reason 
that said inclined plane railway company, as in the answer and above set 
forth, has no right whatever to use and occupy any part of the streets of the 
défendant for any purpose, and is a trespasser therein. 

FinaUy, the défendant dénies ail and ail manner of unlawful combinatlon 
and confederacy, etc., and prays to be dismissed, with Its reasonable costs. 

The facts in this case are not in dispute. The inclined plane railway company 
was organized as set forth in the bill. The railway was constructed, after- 
wards leased, and subsequently transferred, to the inclined plane company, a» 
stated in the btll, whlch also sets forth eorrectly the construction, by the pro- 
prietors, of a street railway known as "Route No. 8," extending from the foot 
of the inclined plane railway, at the head of Main street, to Fifth and Walnut, 
thence retuming via Fifth and Main, to the place of beginnlng, and its subsé- 
quent acquisition and opération by the inclined plane railway company, under 
and by virtue of an act of the gênerai assembly of the state of Ohio, passed 
March 30, 1877, relating to Inclined plane raUway companies organized under 
the gênerai corjKiration act of May 1, 1852; also, a street railway extending from 
the head of the Inclined plane railway to the Zoological Garden, in Avondale. 
Subséquent extensions were made and operated, as set forth in the bill. By 
stipulation, the ordinances set up tn the answer are made part of the record. 
The exécution of the mortgages set forth in the bill is admitted, and a stite- 
ment of sales of ttonds secured thereby is induded in the stipulation. Other 
facts will be stated in the opinion. 

E. A. Ferguson, Alex. P. Hmnphrey, and St. John Boyle, for com- 
plainant. . . - 

Outcolt, Granger & Hnnt, for intervener. 
Fred. Heitevestein and J. D. Brannon, for re^>ondent. 
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SAGE, District Judge. Before discussing the question whether 
tlie décision of the suprême court of Ohio, referred to in the answer, 
in the case of City of Cincinnati t. Inclined Plane Ey. Co^ 52 Ohio 
St. 609, 44 N. E. 327, is binding on this court, the force and effect of 
the statute of Ohio passed March 30, 1877, will, independently of 
that décision, be considered. The act is as follows: 

"Section 1. Be It enacted by the gênerai assembly of the state of Ohio, that 
any Inclined plane railway or railroad company heretof ore or that may here- 
after [be] organized under the act of May 1, A. D. 1852, entitled, 'An act to 
provide for the création and régulation of incorporated eompanies in the state 
of Ohio,' shall hâve power to hold, lease or purchase, and maintain and operate 
such portion of any street railroad leadlng to or connected with the inclined 
plane as may be necessary for the convenlent dispatch of Its business, upon 
the same terms and conditions on which It holds, maintalns and opérâtes ita 
Inclined plane: provlded, that no other motive power than animais shall be 
used on the public highways occupled by such street railway company without 
the consent of the board of public works, in any city havlng such a board, and 
the common council or the publie authority or company having charge or 
ownlng any other ' ighway in which such street raUroad may be laid; and 
provlded, that no inclined plane railway or railroad company shail construct 
any track or tracks in any street or highway without first obtaining the writ- 
ten consent of a majorlty of the property holders on the Une of such proposed 
track or tracks, represented by the feet front of lots abutting on the street or 
highway along which such traJck or tracks are proposed to be constructed. 

"Sea 2. No such purchase or lease shall be made without the consent of the 
holders of the stock in the company purchasing or leasing, and in the company 
leasing or selllng such street railroad, or of the owners thereof. 

"Sec 3. This act shall take eCEect on its passage." 

The contention for the complainant is that inasmuch as the in- 
clined plane company was organized under the act of May 1, 1852, 
it had perpétuai existence, with the franchise to build, maintain, 
and operate its inclined plane and railway, and that thèse franchises 
were likewise perpétuai. The greater part of the inclined plane 
was built on property the fee of which was vested in the company. 
It, however, occupied a part of Locust street, and crossed above 
grade, and at such a height as not to obstruct travel, Miami, Balti- 
more, and Dorsey streets, under permission granted by resolution 
of the board of aldermen and the common council of the city of Cin- 
cinnati in 1871, which limited the grant to 20 years from the date of 
its passage. This limitation, it is contended, did not constitute one 
of the terms and conditions upon which the company held, main- 
tained, and operated its inclined plane, any more than if the com- 
pany had leased from some private individual, for a limited term, 
part of the property upon which it built its inclined plane. The 
argument is that in either case the corporate existence would not 
terminate when the time of the grant or of the lease expired, but the 
corporation would still hâve the power either to hâve the lease re- 
newed for another deflnite term, or perpetually, or, failing in that, 
to condemn the right in perpetuity under the express power granted 
in section 12 of the act of May 1, 1852. 

It is, moreover, urged that, as the company acquired the land on 
both sides where it crossed the streets and built its inclined plane 
at such a height as not to impede public travel along the highway, 
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there would be really nothing to condemn, for the reason that the 
ow ner of abutting property retains ail title to the highway, except- 
ing Buch as is necessary for the public to secure a passage over it. 
It luay be conceded, for the sake of the argument, that the exist- 
ence of the Company under the act of May 1, 1852, is perpétuai, or, 
at least, without time limit, and that its franchises are of like dura- 
tion. The weak point in complainant's contention is by reason of 
the fact that the municipality of Cincinnati is also a corporation, 
endowed with the control and management of the streets of the city, 
and that the twelfth section of the gênerai corporation act of May 1, 
1852, made it compétent for the city as a municipality and any rail- 
road Company to agrée upon the manner and upon the terms and 
conditions upon which the streets, or any part thereof, should be 
used or occupied. The section also contains a provision that if the 
parties shall be unable to agrée thereon, and it shall be necessary, 
in the judgment of the directors of such a railroad company, to use 
or occupy such street, the company may appropriate so much of the 
same as may be necessary for the purposes of such road, in the same 
manner and upon the same terms as is provided for the appropria- 
tion of the property of individuals by the tenth section of said act. 
ïhe provisions of this section define and limit the franchise whlch 
is granted to tlie city as a corporation, and that which is granted 
to the railroad company as a corporation. The inclined plane rail- 
way company recognized the right of the city, under section 12, to 
prescribe the terms and conditions upon which it should occupy Lo- 
cust street, and cross the other streets named. The fee of those 
streets was vested in the public, llie company accepted the grant 
from the city. The grant has terminated, and whatever may be 
said as to the right of the company to appropriate, by proper pro- 
ceedings, so much of the streets as may be necessary for the pur- 
poses of its inclined plane, the fact is that it has not done so, and 
is a trespasser. Without a grant from the city, or an appropriation 
in accordance with tbe provisions of section 12, the company has no 
right to use or to occupy any part of any street in the city; and in 
that predicament it is now, and has been ever since long before the 
bill in this cause was filed, unless the city is estopped, which will 
be considered later in the opinion. The ownership by the inclined 
plane company of the land on botli sides of the streets where they 
are crossed by the inclined plane track, while it might go to the ques- 
tion of the amount of compensation to be awarded, would not dis- 
pense with the necessity to institute condemnation proceedings. 
Referring now to the statute of March 30, 1877, we see that the 
power of the inclined plane company to hold, lease, or purchase, and 
maintain and operate, such portion of any street railroad leading 
to or connected with the inclined plane as may be necessary for the 
convenient dispatch of its business, is to be "upon the same terms 
and conditions on which it holds, maintains, and opérâtes its inclined 
plane." If, therefore, the inclined plane company has no longer any 
right to hold, maintain, and operate its inclined plane, it has no 
right to maintain or operate the street railroads which it has ae- 
quired ; and this is true whether the franchises of the inclined plane 
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Company are perpétuai, or are limited in time. In other words, the 
power or franchise to acquire the right is not équivalent to possess- 
ing the right. 

But the défendant dénies that the statute gave to the inclined 
plane company the right to maintain and operate Route 8 perpetu- 
ally. Passing, for the présent, the question whether the décision of the 
suprême court of Ohio upon this point is binding upon this court, it 
is clear that the act of March 30, 1877, does not, in express terms, con- 
fer any such right on the inclined plane railway company. If such 
was the intention of the législature, it would hâve been easy to ex- 
press it. Unless expressed, or resulting by necessary implication, 
it does not exist. The rules of construction do not favor implied 
grants. 

The suprême court of the United States, in Minturn v. Larue, 23 
How. 436, said: 

"It is a well-settled rule of construction of grants by tbe législature to cor- 
porations, whether public or private, that only such powers and rights can be 
exerelsed under them as are clearly comprehended within the words of the act, 
or derived from them by necessary implication, regard being had to the ob- 
jects of the grant. Any ambiguity or doubt arising out of the terms used by 
the législature must be resolved in favor of the public." 

In Central Transp. Co. v. Pullman's Palace-Car Co., 139 U. S., at 
page 49, 11 Sup. Ct. 478, the opinion of the suprême court contains 
the following: 

"By a familar rule, every public grant of property, or of privilèges or fran- 
chises, if ambiguous, is to be construed against the grantee, and in favor of 
the public, because an intention on the part of the government to grant the 
private persons, or to a particular corporation, property, or rights in which 
the whole. public is interested, cannot be presumed, unless unequivocally ex- 
pressed or necessarily to be implied in the terms of the grant, and because 
the grant is supposed to be made at the solicitation of the grantee, and to be 
drawn up by him or by his agents, and therefore the words used are to be 
treated as those of the grantee; and this rule of construction is a wholesome 
safeguard of the interests of the public against any attempt of the grantee, 
by the insertion of ambiguous language, to take what could not be obtained 
in clear and express terms." 

See, also, Slidell v. Grandjean, 111 U. S. 437, 438, 4 Sup. Ct. 475; 
Oregon Ry. & Nav. Co. v. Oregonian Ry. Co., 130 U. S. 26, 27, 9 Sup. 
Ct. 409; 4 Thomp. Corp. p. 4357, § 5659, and cases there cited; Stein 
V. Water-Supply Co., 141 U. S., at page 80, 11 Sup. Ct. 892, where the 
suprême court quote \vith approval from The Binghampton Bridge, 
3 Wall. 51, 75, that, "in grants by the public, nothing passes by im- 
plication"; and "if, on a fair reading of the instrument, reason- 
able doubts arise as to the proper interprétation to be given to it, 
those doubts are to be solved in favor of the state; and where it is 
susceptible of two meanings, the one restricting, and the other ex- 
tending, the powers of the corporation, that construction is to be 
adopted which works the least harm to the state." The suprême 
court refer to this rule as one "in respect to which there is no différ- 
ence of opinion in the courts of this country," and, applying it, held 
that a grant, under législative authority, of an exclusive privilège^ 
for a term of years, of supplying a municipal corporation and its 
people with water drawn by means of a System of waterworks from 
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a particular stream or river, does not prevent the state from grant- 
ing to other persons the privilège of supplying, during the same pe- 
riod, the same corporation and people with water drawn in like man- 
ner from a différent stream or river. 

The court of appeals of the state of New York, in People v. New- 
ton, 112 N. Y. 399, 19 N. E. 831, said: 

"The tenus of the grant conferring the right which is asserted are to be 
strictly construed, and the privilège It confers cannot be extended by Inl'er- 
ence. If there is any amblguity, it must operate against the eompany, the 
gênerai rule being that the grant shall be construed most strongly against the 
party claiming uuder it, and every reasouable doubt resolved adversely to it. 
Notliing Is to be talien as conceded; nothiug is to be included in the grant but 
what is given in unniistakable terms; aud, as was said in Langdon v. Mayor, 
93 N. Y. 145: 'Whatever is not unequivocally granted is deemed to be with. 
lield;* nothing passiiig by implication. The affirmative must be shown. ïhe 
court is not to search for any hidden meauing." 

The suprême court of Indiana, in Western Paving & Supply Co. v. 
Citizens' St. R. Co., 128 Ind. 530, 26 N. R 188, and 28 N. E. 88, de- 
clared that it was— ^ 

"Settled that such charter is to be strictJy construed against the railway Com- 
pany, and that it bas no doubtful rights under such charter, for, where there 
are doubts, they are construed against the grantee, and in favor of the city." 

In Pennsylvania R. Co. v. Canal Com'rs. 21 Pa. St. 22, Chief Jus- 
tice Black said: 

"When a state means to clothe a corporate body with a portion of ber own 
sovereignty, and to disarm herself to that estent of the powers which belong 
to her, it is so easy to say so that we will never believe it to be meant when it 
Is not said. * * * In the construction of a charter, to be in doubt is to be 
resolved; and every resolution which springs from doubt is against the cor- 
poration." 

The suprême court, in Fertilizing Co. v. Hyde Park, 97 U. S. 666, 
was no less emphatic: 

"Every reasonable doubt is to be resolved adveraely [to the corporation]. 
Nothing is to be taken as conceded but what is given in unmistakable terms, 
or by an impUcation equally clear. The atfirmative must be shown. Silence 
is négation, and doubt is fatal to the claim. This doctrine is vital to the pub- 
lic welfare. It is axiomatic in the jurisprudence of this court." 

The suprême court of Louisiana, in New Orléans & C. R. Co. v. City 
of New Orléans, 34 La. Ann., at page 447, uses the following lan- 
guage: 

"Charters and other acts conferring powers and privilèges upon corpora- 
tions, though ostensibly mère ordinary acts of législation, are usually pre- 
pared by the parties interested, and by them submitted for législative ap- 
proval. This is one among many reasons why they are always so strictly 
construed. Pierce, R. R. p. 491. 

"They are assuœed to hâve been prepared with care and forethought, and 
to embody clearly ail the rights and privilèges which it was supposed the 
législature would hâve been willing to grant. To permit such privilèges to 
be cloaked and covered up under ambiguous and equivocal expressions, not 
distinctly presenting the subject of their extent and propriety to the législa- 
tive mind, would be to expose the législature to déception, and to enable par- 
ties, by artful duplicity of language, to claim and enjoy privilèges which, it 
may be, the lawmaking power did not intend to grant, and would hâve refused 
had they been directly and clearly asked. 

"Against the possibility of the success of such devices, the judiciary sets Its 
face like flint" 
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Keeping thèse raies of construction in mind, let us now consider 
what the effects of the construction claimed by complainant would 
be. They are fully set forth by Judge Smitli, of the superior court 
of Cincinnati, in the City of Cincinnati v. Cincinnati Inclined Plane 
Ky. Co., 30 Wkly. Law Bul. 324, 325. Among them are the f oUowing, 
as stated by defendant's counsel in their brief : 

"(1) To remove ail limitations on. the life of any grant for a Street railway 
which an inclined plane railway company might acquire, and to give sucli 
Company a perpétuai right in tlie streets occupied by such street railways. 

"(2) To deprive the city of its stipulated rights to car licenses and per- 
centages on earnings, and of its right to charge the company with part of the 
expense of repairing the streets, where such rights had been reserved in the 
ordinances originally ereating the grants. 

"(3) To give to a class of inclined plane railway companies (those incor- 
porated under the act of 1852) rights which could not he granted to any other 
companies, whether inclined plane or street railway companies, or to indi- 
viduals imder the lawa, since they would be free from the restrictions of the 
various statutes, beginning with the act of May 14, 1878, which forbade 
cities to make or renew street railway grants for a longer period than twenty- 
five years. 

"(4) To oblige cities to permit inclined plane railway companies to use the 
streets for street railways on the companies' own terms, under penalty, in 
case of the refusai of the city, of having the right of way over any and ail 
streets condemned for the use of the company in perpetuity. 

"(5) To enable the inclined plane railway companies in Cincinnati organized 
under the act of May 1, 1852, to acquire any existing street railroad which 
leads to or connects with its inclined plane, and thus enable thèse companies 
to operate practically ail the street railroads in the city in perpetuity, and 
free from ail restrictions except such as the city might, by common-law right, 
impose independently of any power reserved in the original grants. 

"(6) To permit the Cincinnati IncUned Plane Railway Company to charge 
such rates of fare upon portions of street railroads acquired by it as the com- 
pany might see fit to charge, there being no limitation as to the rate ot lare m 
the grant by the city to the inclined plane railway company of permission to 
cross and occupy certain streets with its inclined plane. While it may be 
admitted that the state could, by subséquent législation, control the rate of 
fare to be charged on street railroads by inclined plane companies, yet the 
city would hâve no such right, unless it had been reserved by contraet. 

"(7) As railway companies incorporated under the act of May 1, 1852, are 
authorized to operate gênerai traflic railroads, which hâve the right to carry 
freight as well as passengers, the construction elaimed by complainant for 
the act of March 30, 1877, would authorize inclined railway companies to 
transport freight over the street railroads acquired by them, and to use for 
that purpose such large and heavy cars as would increase the wear and tear 
of the streets, and necessitate more fréquent repair of the streets, at the ex- 
pense of the city." 

From thèse considérations, and upon the application of the rules 
of construction hereinbefore set forth, it is clear that the Cincinnati 
Inclined Plane Railway Company did not, by the transfer of Route 
8, acquire the right to maintain and operate that route perpetually. 
This court agrées with the superior court in its opinion, which was 
afflrmed by the suprême court of Ohio, that the true construction of 
the provision of the act of March 30, 1877, giving the company right 
to hold, maintain, and operate street railways on the same terms 
and conditions upon which it held, maintained, and operated its in- 
clined plane, is to regard the provision as having référence only to 
the terms and conditions spoken of in the twelfth section of the act 
of 1852, and that the act merely granted to inclined plane railway 
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eompanies power to hold, lease, or purchase, and maintain and op- 
erate, certain portions of street railroads, but made no grant to the 
Company of any street-railway francMse, nor did it give, or purport 
to give, to the company permission to use any streets for street rail- 
ways. The act cannot properly be so construed as to compel the 
city to make a grant, or to permit the assignment of a grant, to an 
inclined plane railway company upon any other terms and condi- 
tions than those wliich the city bas the right to exact from any 
grantee of a street-railway route. The argument of counsel for the 
complainant that inasmnch as section 2 of the act of March 30, 1877, 
provides that no purchase or lease under section 1 shall be made 
without the consent of the holders of the stock in the company pur- 
chasing or leasing, and in the company leasing or selling, such street 
railroad, or of the owners thereof, no consent of the city is required, 
and that, therefore, ail rights which the city had against the original 
owner of the street railroad leased or purchased by an inclined plane 
railway company are destroyed, is altogether untenable. That sec- 
tion may dispense with the consent of the city to an assignmenfof 
an existing grant, by deed of conveyance or by lease, but it does not 
destroy any of the conditions upon which the grant was made, or re- 
lease its owners or assignées from any of the burdens imposed by 
the contract between the city and the original grantee. The con- 
clusion of the court is that, upon a lease to or purchase by the in- 
clined plane railway company, that company would take the street 
railroad leased or purchased subject to ail the terms and conditions 
imposed by the city, and under which it had theretofore been main- 
tained and operated^. 

Thèse questions, however, are foreclosed in this court by the opin- 
ion of the suprême court of Ohio in the case of City of Cincinnati v. 
Inclined Plane Ry. Co. It is true that the suprême court did not 
file an opinion in the case, but it did what was équivalent; it af- 
firmed the judgment, for the reasons stated in the opinion below. 
52 Ohio St. 609, 44 N. E. 327. That affirmation was an adoption of 
the opinion of the superior court in gênerai term, in which the mat- 
ters were fuUy and ably discussed, and the conclusion reached that 
the inclined plane railway had no longer any right to maintain and 
operate the Unes of street railway involved in the case. The com- 
pany was, however, ailowed six months in which to apply to the 
city authorities for a new grant to maintain and operate such Unes. 
The judgment of the court included Route 8, and the tracks on Main 
street between Liberty and Mulberry, under the ordinance of 1871, 
and on Locust and Main streets, and one of the tracks on Aubum 
Btreet, under the ordinance of 1875. The décision is based upon the 
construction of certain statutes of Ohio conferring certain powers 
upon municipal corporations, and imposing limitations upon their 
powers, and the construction put by the state court upon such stat- 
utes is binding on the fédéral courts in Ohio. 

In City of Détroit v. Osborne, 135 U. S. 492, 10 Sup. Ot 1012, it 
was held that the local law of a state conferring the right to recover 
from a municipal corporation for injuries caused by defects in ita 
highways and streets is binding upon courts of the United States 
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within the state. The court quoted with approval the following laa- 
guage f rom Claiborne Co. v. Brooks, 111 U. S. 410, 4 Sup. Ct. 489 : 

"It Is, undoubtedly, a question of local pollcy with each state wtiat siiall 
be the estent and character of the powers which its varions political and 
municipal organizations shall possess; and the settled décisions of its highest 
courts on this subject will be regarded as authoritative by the courts of the 
United States, for It is a question that relates to the internai constitution of 
the body politic of the state." 

To the same effect, see Norton v. Shelby Co., 118 U. S. 440, G Sup. 
Ct. 1121; Meriwether v. Muhlenburg Co. Ct, 120 U. S. 357, 7 Sup. Ct. 
563 ; Rich v. Mentz Tp., 134 U. S. 632, 10 Sup. Ct. 610. 

Thèse cases are clearly distinguishable from the cases cited by 
eounsel for the complainant. Butz v. City of Muscatine, 8 Wall. 
575, was a case in which it was held that, where a question invohed 
in the construction of a state statute practically alïects those remo 
dies of creditors which are protected by the constitution, a fédéral 
court will exercise its own judgment on the nieaning of the statute, 
irrespectively of the décisions of the state courts. lu that case the 
state statute limited the authority of the eounsel to levy a tax upon 
the property of the state, and the suprême court held that the stat- 
ute did not apply to a case where a judgment had becn recovered 
against the city. Chicago v. Sheldon, !) Wall. 55, held that a con- 
tract having been entered into between parties, vaîid at the time, by 
the laws of the state, no décision of the courts of the state subse- 
quently made can impair its obligation. Township of Pine Grove 
V. Talcott, 19 Wall. 673, decided that questions relating to bonds is- 
sued in a negotiable form under an act of the législature of the state 
involved questions relating to commercial securities; and whether, 
under the constitution of the state, such securities are valid or void, 
belongs to the domain of gênerai jurisprudence, and the décisions 
of the state court are not binding upon the fédéral courts. In Block 
V. Commissioners, 99 U. S. 699, after negotiable bonds had been 
issued and negotiated, and alter the rights of the holders thereof 
had become iixed, an opinion was delivered by the suprême court of 
the state as to their validity; and the suprême court of the United 
States held that it was at liberty to follow its own convictions of 
the law, and was not bound by the décisions of the state court. In 
Burgess v. Seligman, 107 U. S. 21, 2 Sup. Ct. 10, the suprême court, 
recognizing the controlling elfect of décisions of the state courts 
wliiv n become rules of property and action in the state, and having 
ail the effect of lav»', especially with regard to the law of real estate, 
the construction of state constitutions and statutes, asserted the 
riglii and duty of fédéral courts to exercise their own judgment 
wml her the law bas not been thus settled, and with référence to the 
dociiiue of commercial law and gênerai jurisprudence. 

The doctrine of estoppel is invoked by eounsel for the complainant 
upon the grounds: 

(i) That, immediately after the passage of the act of 1877, the in- 
clined plane company acquired Route 8 by lease for 99 years, re- 
newable forever, with privilège of purchase. 

(2) That from the time of this acquisition no percentage of gross 
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earnings or car licenses wbicli were required to be paid under the or- 
dinance establishing Eoute 8 was paid to nor demanded by the city, 
and, on the contrary, the property was taxed under the steam rail- 
road law. 

(3) On January 1, 1879, the company executed a mortgage to 
Peachey and Goodman, trustées, upon ail and singular its raiiways, 
franchises, and property, including Route 8; and the lessors joined 
in the mortgage, so that it might be superior to their claim for rent ; 
and there were issued, under it, bonds to the amount of Î125,000, 
which were used for the purpose of paying the debts of the company, 
and making improvements on the property. On September 24, 1885, 
the substitution of electricity, cable, or compressed air as a motive 
power upon ail the roads then held by the inclined plane company 
was consented to by the board of public works of the city. 

(4) That on August 12, 1887, by direction of the board of aldermen 
and councilmen of the city, its clerk submitted to the board a report 
upon the street railroads of the city, which informed the board of the 
routes operated by the inclined plane railway company. That re- 
port included a communication from Hon. E. A. Perguson, repre- 
senting the owners of the Unes, which set forth the acquisition and 
the action of the board of public works consenting to the substitu- 
tion of electricity, cable, or compressed air as a motive power, and 
gave a full history of the franchises at that time held, maintained, 
and operated by the inclined plane company. In October, 1888, the 
company, having applied to the board of public affairs (which in the 
the meantime had taken the place of the board of public works) for 
pennission to erect along the entire length of the road the pôles, 
wires, and other appliances necessary to operate and maintain the 
\Yhole Une as an electric road, and to change and relay the tracks, 
and improve the curves and switches, from Liberty street north to 
the Zoological Garden, so as to better adapt them to the running 
of cars by electricity, and having obtained the desired permission 
upon certain conditions, relating to the change and relaying of the 
tracks, and improving the curves and switches, and flxing the con- 
ditions under which the permission should be exercised, proceeded to 
carry ont the tenus of this permission, and on January 1, 1889, ex- 
ecuted a mortgage to the complainant to secure bonds to the amount 
of 1500,000, of which $125,000 were to be reserved against the bonds 
outstanding under the trust mortgage to Peachey and Goodman and 
the remaining bonds, $375,000, were issued, as was also |125,000 
of preferred stock; and the money from the sale of thèse bonds and 
stock was used to equip the line with electricity, relay the tracks, 
reconstruct the inclined plane, and build a power house. 

The court adopts the view taken by counsel for the city in answer 
to the claim that the city is estopped, placing their contention upon 
the following grounds: The city did not require nor compel the 
railway company to make any changes. Upon the company's re- 
quest, not made to the city, but to the administrative board only, 
that board authorized the change from horse power to electric power. 
The inclined plane was reconstructed without any permission. The 
acts of the board of public works and the board of public affairs were 
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simply permissive. They did not purport to confer any rights upon 
the railway company, nor anything more than the privilège to makè 
the changes for which the company sought their consent. The boards 
had the right to suppose that the railway company knew what its 
title was, and that it assumed ail the risks involved in the change 
of its motive power. A municipal corporation is not estopped by 
reason of the act of a board not authorized to bind the city by its 
independent action. 2 Dill. Mun. Corp. (4th Ed.) § 660. The com- 
mon council of a city can only contract by ordinance, resolution, or 
order, and an illégal and void contract cannot lay the foundation 
for an estoppel. 

In Eichardson v. Grant Co., 27 Fed. 495, it was held that municipal 
or public corporations are not liable on a quantum meruit for the 
value of materials furnished under illégal or forbidden contracts 
when the municipality could not choose whether or not it would 
retain or reject the beneût of such work or materials. See, also, 
McCracken v. City of San Francisco, 16 Cal. 591, cited by the su- 
prême court of the United States in Merrill v. Monticello, 138 U. S. 
687, 11 Sup. et. 441. 

The resolutions consenting to the change of motive power did not 
create or renew a grant, nor did they constitute either an expressed 
or implied récognition of any valid existing grant. State v. Cin- 
cinnati Gaslight & Coke Co., 18 Ohio St. 262. The cases in which 
an estoppel in pais may be raised against a municipal corporation 
are where the defect was formai, and where the other party had 
relied upon the contract, and the municipal corporation had received 
money or property under it. See City of Détroit v. Détroit City Ry. 
Co., 60 Fed. 166, and cases there cited. The reversai of the judg- 
ment in that case was upon another ground, and did not affect the 
proposition hère stated. In the case at bar the resolutions relied 
upon to raise an estoppel do not show any intention to make a con- 
tract granting or renewing a right. They were not compétent to 
accomplish that request, because the boai'ds passing them could not 
lawfully make or renew a grant, nor did the city receive any money 
or property. Cincinnati & S. Ky. Co. v. Incorporated Village of 
Carthage, 36 Ohio St. 631. 

The complainant and the bondholders were bound to know the 
law of the state, to take notice of the limitations on the power of 
the board of public works and the board of public affairs, and of the 
statutory restrictions as to the mode and manner of making con- 
tracts by the city. They were bound, also, to know that in State 
V. Bell, 34 Ohio St. 194, it was decided, two years before the flrst 
mortgage was made, that the board of public works had no power 
to make a street-railway grant. It is necessary, upon claiming 
rights by estoppel, to be able to deflne the rights claimed. Counsel 
for the complainant go no further than to claim that the complainant 
is entitled to hâve the railway operated until the bonds are paid. 
But, as is suggested by counsel for the défendant, suppose the com- 
pany failed to make money enough to pay the bonds; what would 
happen? And, upon foreclosure proceedings, the road should sell 
for enough to pay the bonds; what would the purchaser of the road 
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get? How long would tlie estoppel operate in favor of tlie pur- 
chaser? The failure to oust the company from the opération of 
Koute 8 after tlie expiration of the grant therefor, in 1884, gave to 
the company no new rights. They continned to use the streets only 
by sufEerance. The failure to exact the payment of car license 
for the cars run upon Route 8 could not work an estoppel against 
the city, because the neglect of the city to enforce its rights would 
hâve no efEect, excepting so far as the statute of limitations might 
corne into play. It has been held that a consent to a change of mo- 
tive power créâtes no grant or license to use the streets. It is a 
mère act of régulation. In re Third Ave. R. Go., 121 N. Y. 536, 24 N. 
E. 95L 

As to the report made by the city clerk to the board of aldermen, 
it was read, ordered to be printed, and no other action was taken 
upon it. It was never read in the board of councilmen, and it did 
not, nor did the letter of Mr. Ferguson, which was incorporated in 
the report, suggest any claim by the railway company the right to 
operate its street railways in perpetuity. Mt. Adams & E. P. Ry. 
Co. V. City of Cincinnati, 23 Wkly. Law Bul. 68; Zottman v. San 
Francisco, 20 Cal. 97. 

The taxation of the property of the inclined plane railway com- 
pany under the steam railroad law was by the county auditor. The 
city had nothing to do with it, no authority over it, and it was not 
shown that the inclined plane railway company was thereby com- 
pelled to pay any greater amount of taxation than if it had been 
taxed as a sù'eet-railway company. The application of the company 
to relay its tracks La certain streets that were repaved was alto- 
gether independent of the question whether it occupied the street 
under a con tract or under a license. The authorities in support of 
the proposition that the company must relay its tracks when the 
street is improved, and that the obligation exists independently of 
any express statutory requirement or spécifie agreement with the 
municipal authorities, are cited in Booth on Street Railways, at 
section 254, where the law is so stated. 

The suprême court of Ohio, in Railroad Co. v. Défiance, 52 Ohio 
St. 262, 40 N. Ê. 89, held that the— 

"Powers conferred on municipal corporations with respect to the opening, 
Improving, and repairing of their streets and public ways are held in trust 
for public pnrposes, and are continuing in thelr nature, to be exercised from 
day to day as the public interests may require; and they cannot be granted 
away, or relinquished, or their exercise suspended or abridged, except when 
and to the extent that législative authority is expressly given to do so. Such 
authority is not given by section 3283 of the Revised Statutes." 

Section 3283 is section 12 of the corporation act of May 1, 1852, 
revised. The two sections are identical in substance. The différ- 
ence is only in the manner of expression. The city was prohibited 
by statute from making any grant to a street railway for a period 
longer than 25 years. Can it be possible that, by conduct or silence 
or acquiesœnce, it could extend such grant indefinitely or perpét- 
uai ly, or, in other words, accomplish indirectly what it was beyond 
Its power to do directly? The suprême court recognized and applied 
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in Kailroad Co. v. Défiance tlie rule with référence to the construc- 
tion of grants which haa been hereinbefore stated, to wit, that they 
'Vill be construed strictly against the grantee, and liberally in favor 
of the public, and never extended beyond their express terms, when 
not indispensable to give effect to the grant." 

The only remainiag question to be considered is whether section 
720 of the Revised Statutes applies to this case. That section pro- 
vides that: 

"A writ of injunction shall not be granted by any court of the United States 
to stay proceedlngs in any court of a state, except in cases where such injunc- 
tion may be authorized by any law relating to proceedings in bankruptcy." 

This section, it has been held, must be construed in connection 
with section 716, which provides that: 

"The suprême court and the circuit and district courts shall hâve power to 
issue writs of sclre facias, and to issue ail writs not specifically provided for 
by statute which may be necessary for the exercise of their respective juris- 
dictlons, and agreeable to the usages and principles of law." 

Thèse provisions, however, do not affect this case, nor do the pro- 
visions of sections 6i0 and 646 of the Revised Statutes, by which 
also the interprétation of section 720 is restricted. Those sections 
relate to cases removed from the state courts to the fédéral courts, 
and authorize fédéral courts, by injunction, to prevent further pro- 
ceedings therein in the state courts. 

Section 720, it has been held, applies not merely to staying pro- 
ceedings in any court of a state, but is an inhibition against stay- 
ing a party in the conduct of the proceedings in a state court. Fisk 
V. Eailroad Co., 6 Blatchf. 362, Fed. Cas. Xo. 4,827. It applies, also, 
to prevent an injunction staying a party at any stage of the pro- 
ceedings in a state court, as where the proposition was to enjoin a 
sale of land under an order of the state court. Sargent v. Helton, 
115 U. S. 348, 6 Sup. Ct. 78; Chapman v. Brewer, 114 V. S. 158, 
5 Sup. Ct. 799. Property in the hands of a sheriff under process 
issued by a state court will not be interfered with by injunction 
from a fédéral court, nor can a party be restrained from taking pos- 
session of property which the judgment of a state court requires to 
be delivered to him. Watson v. Jones, 13 Wall. G79. Section 720 
also prohibits the issue of an injunction to restrain the sale of prop- 
erty under an exécution issued ont of a state court, although ap- 
plication is made by a third person whose property is taken. Wat- 
son V. Bondurant, 2 Woods, 175, Fed. Cas. No. 17,278; Perry v. Sharpe, 
8 Fed. 23. It has been held that the holder of a chattel mortgage 
cannot enjoin the sheriff from selling the property under exécution 
of a judgment against the mortgagor. Kuggles v. Simonton, 3 
Biss. 325, Fed. Cas. Xo. 12,120. It follows that this court, even if 
its opinion upon the merits of this contre ver sy were in favor of the 
complainant, could not by injunction prevent the city of Cincinnati 
from reaping the fruits of its litigation in the state court with the 
inclined plane company. 

The validity of the act of March 30, 1877, under the constitution 
of the state of Ohio, is denied by counsel for défendant. It is not 
necessary to the décision of this cause to enter upon the discussion 
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of this question, whicli belongs, primarily, to the domain of state 
jurisprudence, and which a fédéral court will not take up excepting 
under an imperative necessity. 

The equities of this cause are with the défendant. The bill will 
be dismissed, at the complainant's costs. 



COLLINS V. BUBB. 
(Circuit Court, D. Wasliington, E. D. April 7, 189C.) 

1. Public Lands — Opening Indian Reseuvation — Mining Locations. 

ïlie act of July 1, 1892, opening a part of the Colville resurvation. In 
the State of Washington, annulled from that date the executive order 
creating the réservation, and restored the lands to the loublic domain, sut>- 
ject only to the rights of the Indians to make sélections for allotments in 
severalty; but the minerai lands contained therein are not subject to such 
sélection, it beiug the intent of the law to award to each Indian agrlcul- 
tural land for his home. 

2. Same — Indian Sélections — Mineeal Lands. 

For the purpose of giving the Indians the full beneflt of the right to 
Select from the vsfhole tract, settleinents upon and entries of agricultural 
lands must be postponed, under the act, until six months after the presi- 
dent's proclamation opening the lands to settlement and enti-y; but pros- 
pectors and miiiers are not required to wait for the proclamation to opeii 
the tract to exploration for minerais. 

This was a bill by Charles N. Collins to enjoin John W. Bubb, as 
agent in charge of the Colville Indian réservation, from interfering 
with complainant's mining opérations. 

W. B. Heyburn, for plaintitï. 
W. A. Peters, for défendant. 

HANFOED, District Judge. The complainant, in his bill of com- 
plaint, claims tlie right to locate a Iode claim within the limits of the 
Colville Indian réservation, and to work his claim, and extract min- 
eral-bearing ores therefrom, on the ground that that part of said 
Indian réservation which embraces his mining claim was restored to 
the public domain, and thereby thrown 0]:>en to exploration, and made 
subject to the rights of prospectors and miners, under the public 
land laws of the United States, by the provisions of the act of con- 
gress of July 1, ]8!)2, entitled "An act to provide for the opening of a 
part of the Colville réservation, in the state of Washington, and for 
other purposes." 27 Stat. 62. And he complains that the défend- 
ant, as agent in cliarge of said réservation, bas threatened and in- 
tends to forcibly expel him from the limits of said réservation, and 
prevent his mining opérations. The object of the suit is to obtain 
an injunction to prevent the défendant from such interférence, and 
the case has been argued and submitted upon the application for a 
temporary injunction, and a demurrer to the bill of complaint. 

The parts of the act of congress referred to necessary to be con- 
sidered at this time are the flrst, third, fourth, and fifth sections, 
which are as foUows: 
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"Section 1. That subject to the réservations and allotment of lands in sev- 
eralty to the Individual members of the Indlans of the Oolville réservation in 
the State of Washington herein provided for, ail the following described tract 
or portion of said Colville réservation, namely: Beginning at a point on the 
eastem boundary line of the Oolville Indian réservation vs^here the tovs^nship 
Une between townships thirty-four and thlrty-flve north, of range tliirty-seven 
east, of the Willamette meridian, if extended west, would intersect the same, 
sald point being in the middle of the channel of the Columbia river, and run- 
nlng thence vyest parallel with the forty-ninth parallel of latitude to the 
western boundary line of said Colville Indian réservation in the Okanagon 
river, thence north following the sald western boundary Une to the said 
forty-ninth parallel of latitude, thence east along the said forty-ninth parallel 
of latitude to the northeast corner of the said Colville Indian réservation, 
thence south following the eastem boundary of said réservation to the place 
of beginning, containing by estimate one million flve hundred thousand acres, 
the same being a portion of the ColviUe Indian réservation created by execu- 
tive order dated July second, eighteen hundred and seventy-two, be, and is 
hereby, vacated and restored to the public domain, notwithstanding any ex- 
ecutive order or other proceeding whereby the same was set apart as a réser- 
vation for any Indians or bands of Indlans, and the same shall be open to 
settlement and entry by the proclamation of the président of the United 
States, and shall be disposed of under the gênerai laws applicable to the dis- 
position of public lands in the state of Washington." 

"Sec. 3. That each entryman under the homestead laws shall, within flve 
years from the date of his original entry and before receiving a final certlfi- 
cate for the land covered by his entry, pay to the United States for the land 
so taken by him, in addition to fées provided by law, the sum of one dollar 
and flfty cents per acre, one-third of which shall be pald within two years 
after the date of the original entiy; but the rights of honorably discharged 
Union soldlers and sailors, as defined and described In sections twenty-three 
hundred and four and twenty-three hundred and flve of the Revised Statutes 
of the United States, shall not be abridged, except as to the sum to be paid 
as aforesaid. 

"Sec. 4. That each and every Indian now residing upon the portion of the 
Colville Indian réservation hereby vacated and restored to the public domain, 
and who is so entltled to réside thereon, shall be entitled to sélect from said 
vacated portion eighty acres of land, which shall be allotted to each Indian 
in severalty. No restrictions as to locality shall be placed upon such sélec- 
tions other than that they shall be so located as to conform to the con- 
gressional survey or subdivisions of said tract or country, and any Indian 
liaving improvements may hâve the préférence over any other person in and 
to the tract of land containing such improvements, so far as they are within 
a légal subdivision not exceeding in area the quantity of land that he or she 
may be entitled to sélect and locate. AU such allotments shall be made at the 
cost of the United States, under such rules and régulations as the secretary 
of the interior may from time to time prescribe. Such sélections shall be made 
within six months after the date of the president's proclamation opening the 
lands hereby vacated to settlement and entry, and after the same hâve been 
Burveyed, and when such allotments hâve been selected as aforesaid and ap- 
proved by the secretaiy of the interior, the titles thereto shall be held in 
trust for the benefit of the allottees, respectively, and afterwards conveyed in 
fee simple to the allottees or their hoirs, as provided in the act of congress 
entitled 'An act to provide for the allotment of land in severalty to Indians 
on the various réservations, and to extend the protection of the laws of the 
United States and territories over the Indians, and for other purposes,' ap- 
proved February eighth, eighteen hundred and eighty-seven, and an act in 
amendment and extension thereof, approved February twenty-eighth, eighteen 
hundred and ninety-one, entitled 'An act to amend and further extend the 
beneflts of the act approved February eighth, eighteen hundred and eighty- 
seven, entitled "An act to provide for the allotment of land in severalty to 
Indians on the various réservations, and to extend the protection of the laws 
of the United States over the Indians, and for other purposes:" ' provided, 
that sncJa aUotted lands shall be subject to the laws of eminent domain of the 
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State of Washington, and shall, when conreyed in fee simple to the allottees 
or thelr heirs, be subject to taxation as otlier property in said state. 

"Sec. 5. That ail Indians residing in the lands hereby vaeated and restored, 
Bhall hâve the right, if they so prêter, under the direction of the Indian agent, 
to occupy and réside upon such portions of the Colville Indian reserratiou 
not hereby vaeated as are not occupied by or in the possession of any other 
Indian or Indians." 

The défendant contends that the above act did not restore the 
tract descrihed to the public domain for any purpose whatsoever, 
but that the entire tract is still a réservation, and must continue to 
be a réservation for the Indians until the allotments to the Indians 
in severalty therein provided for shall hâve been made, or until the 
end of the period limited for the making of sélections, after the 
president's proclamation. 

The main question now to be decided is whether the tract de- 
scribed was, by the positive words in the first section, restored at 
once to the gênerai mass of public lands of the United States, and 
from the date of the act ceased to be an Indian réservation, or 
whether the purpose of the law as expressed in its title remains to 
be accomplished at such time in the future as the président may sé- 
lect for issuing his proclamation removing ail restrictions upon the 
rights of citizens to obtain titles by settlement and entries. The en- 
actment of the law under considération was preceded by appointnient 
of a commission of three persons, to negotiate with the Oolville In- 
dians for the cession of such portion of the réservation as they might 
be willing to dispose of, in order that the same might be thrown open 
to settlement by white people, pursuant to an act of eongress author- 
izing such commission, approved August 19, 1890 (20 Stat, 355). Said 
commission made a report to the secretary of the interior, which 
was transmitted to congress by the président in a message dated 
June 6, 1892. Said report contains the following statements : 

"That of the portion of the territory eeded it is estimated that about three 
hundred thousand acres are suitable for agricultural purposes. The remain- 
der is very valuable for gi-azing purposes and for the timber thereon. Much 
of the territory eeded is mountainous, and abounds in rich minerai deposits. 
The southem portion of said réservation, it being the portion of said réser- 
vation not eeded, contains the largest proportion of agricultural lands, and 
the grazing lands upon this portion are for the most part fine. The supply 
of timber hère is quite ample. From the best information the commission lias 
been able to obtain, it is believed that there is upon the portion of said réser- 
vation not eeded, an acreage of land suitable for agricultural purposes very 
largely in excess of a hundred and sixty thousand acres, the limitation indi- 
cated in department instructions dated October 21, 1891. The commission did 
not deem it advisable to negotiate with the Indians for the purchase of any 
greater area of territory than that eeded, and are satisfled that the portion of 
said réservation not eeded contains ample territory for the comfort, security, 
support, and maintenance of ail the Indians upon said réservation in their 
various avocations of life. From the best information the commission could 
obtain without incurring the expense of a snrvey, — and this was not practica- 
ble owing to the scarcit}"^ of funds,— there remains of the portion of the Ool- 
ville réservation not eeded near one million three hundred thousand acres." 

The commission also negotiated a treaty with the Indians, eitin- 
guishing ail their rights and claim to the north half of the Oolville 
réservation, which treaty was to become effective as soon as approv- 
ed by congress. Said treaty was submitted to congress, together 
v.73F.no.5 — 47 
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with a proposed Mil to be enacted to give it effect The message, 
with the report of the commission and agreement, was by the house 
of représentatives referred to its committee on Indian affairs, and 
said committee reported that the necessity for opening at least a 
portion of the réservation is apparent, because of tlie following rea- 
sons, among others: 

A lessening of the dimensions of the Colville réservation, the planting of 
active, prosperous, and well-ordered wliite commiinities on every side of the 
Indians, the building of raliroads, the cruation of towns and cities, the open- 
ing of mines, and the conséquent establishment of markets near at hand, 
etc. Further, that the réservation is surrounded on two sides by the Oolumbia 
river, on one side by the wilds of British Columbia, and on the other by a 
portion of Washington that has no outlet by rail, because the réservation itself 
stands as a barrier to ail railroad construction from the east. And as a third 
reason why the réservation should be opened, that the réservation as it 
stands to-day is a great obstacle to the development of the state of Washing- 
ton and the gênerai progress of the Pacific Northwest. So long as it contin- 
ues to be the sporting ground of so sparse, thriftless, and irresponsible a popu- 
lation, its lands will remain untilled, and its mines will remain unopeued, 
being more than the Indians need for sustenance and comfort, yielding no 
revenue to the gênerai government, and being of no taxable value to the 
state of whieh it is an inséparable and essential part. It cuts ofï communi- 
cation between the eastern and western portions of the state, and blocks the 
way to railroads that stand waiting at its boundaries. A i-ailroad company, 
a local corporation, has constructed a Une from the city of Spolcane, the 
metropolls of Eastern Washington to Marcus, a point on the Columbia river, 
100 miles distant, at an expense of over two million dollars, and has surveyed 
an extension through the réservation to the Okanagan country, an extensive 
région between the Colville réservation and the Cascade Mountalns, rich in 
minerais and agricultural products, but wholly wlthout railroad transporta- 
tion, etc. The bill upon which this report was made was entitled "An act to 
ratify and confirm an agreement with the Indians residing on the Colville 
réservation, in the state of Washington, with certain modifications and mak- 
ing appropriation for carrjdng Into effect the same." This was house bill No. 
7,557, introduced in the house and referred to the committee of the whole on 
April 9, 1892. The bill went to the senate with this title, and was there corn- 
pletely changed, both as to title and character. ïhe title was changed there 
to read "An ax;t to provide for the opening of a part of the Colville réserva- 
tion In the state of Washington, and for other purposes." Bverything in the 
original act referring to the treaty entered into by the commissioners and 
incorporated in the original bill introduc«d in the house was abandoned in the 
senate. The senate struck out ail référence to the treaty, and substituted the 
provisions of the law now under considération. The house of représentatives 
concurred, and the senate bill became a law without the signature of the 
président. 

The title, text, and history of the act shows conclusively that the 
intention of congress was to lessen the dimensions of the Colville In- 
dian réservation, and to do so at once, but saving to the Indians 
residing upon the part which was severed from the réservation their 
improvements, and an option to take lands in severalty within the 
limita of the tract severed, or to remove, and thereafter réside within 
the new boundaries of the réservation. After reading the law in its 
entirety, and giving effect to each of its provisions, I hâve reached 
the conclusion that the law must be construed as follows : 

First. The law, by mandatory words in the présent tense, annuls 
the executive order creating the réservation as to said tract, and re- 
stores the same to the public domain, subject only to the rights of 
the Indians to make sélections of lands to be alloted to them in sev- 
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CTalty. The lands valuable for the minerais contained therein are 
not subject to be selected for allotment to the Indians. It is the 
intention of the law, in providing for allotments of land in severalty, 
to award to each Indian agrieultural land to be his home. 

Second. For the purpose of giving to the Indians the full benefit 
of the right to sélect from the whole tract such lands as may be rt, 
qnired for allotment, settlements upon and entries of agrieultural 
land must be postponed until a date in the future, to be flxed by the 
president's proclamation; but prospectors and miners are not re- 
quired to wait for the procla-nation to open the tract to exploration 
for minerais. 

Under the gênerai provisions of the public .land laws of the United 
States, individual rights to acquire title to nonmineral lands can 
only be initiated by settlement thereon, and improvements to be 
made, or by entry, — that is, by purchase; but rights to mining 
claims are initiated by discovery of valuable minerai deposits, and 
the mode of appropriating mining ground is described by the word 
"location," and throughout the public land laws the words "settle- 
ment" and "entry" are made use of to describe the mode of acquiring 
nonmineral lands. Chotard v. Pope, 12 Wheat. 58t>. And the words 
"exploration," "occupation," "location," and "purchase" are used to 
describe the mode of acquiring rights to mining claims. Section 
2319, Eev. St U. S., provides that: 

"Ali valuable minerai deposits in lands belonging to the United States, 
both surveyed and unsurveyed, are hereby declared to be free and open to ex- 
ploration and purchase, and the lands in which they are found to occupation 
and purchase, by citlzens of the United States and those who bave declared 
their intention to become such, and under régulations prescribed by law, and 
according to the local customs or rules of miners in the several mining dis- 
tricts, so far as the same are applicable and not inconsistent with the laws of 
the United States." 

This and the following sections in the same chapter fully author- 
ize the complainant and other citizens to go upon the tract in ques- 
tion, and prospect for minerais, and locate mining claims, without 
further authorization or permission by executive proclamation, since 
congress has, by express enactment, removed the restr-ictions created 
by the executive order of July 2, 1892, setting apart the Colville 
réservation. The demurrer to the bill of complaint is overruled, and 
the complainant's application for an injunction is granted. 



HALB V. WHARTON et aL 
TOLEDO CONSOL. ST. EY. CO. v. SAME. 

(CHrcuit Court, W. D. Missouri, W. D. AprU 27, 1896.) 

Srkvicb of Pkocbss— Exemption of Suitobs. 

One W., a citizen and résident of Pennsylvanla, was plaintiff In a suit 
pending In a fédéral court in Missouri against a Missouri corporation. 
Pursuant to the advice of his counsel that his présence was necessary, 
W. went to Missouri to attend the trial of the case. On the day for which 
the case was set down for heariug, It was adjourned one day, on account 
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of the lllness ot defendant's counsel, and as "W. was leaving the court- 
house a summons was served upon him in a suit instituted against him, 
in a State court, by a citizen of Illinois, througli the same attorneys who 
appeared for the défendant in W.'s suit. Another summons in the same 
case was served upon Mm later in the day, at his hôtel. W. removed the 
case into the fédéral court, appearing specially for that purpose, and 
moved to set aside the service of the summons on the ground that he was 
exempt from such service. Held, that the service should be set aside, 
notwlthstanding the courts of Missouri hold service made under similar 
circumstances to be good. 

Lathrop, Morrow, Fox & Moore, for plaintiffs. 
Gage, Ladd & Small, for défendants. 

Before ADAMS and PHILIPS, District Judges. 

PHILIPS, District Judge. As the above-entitled cases présent 
the same issues, they will be considered and determined together. 

On the 12th day of December, 1895, the above-named défendants, 
résident citizens of the state of Pennsylvania, had pending in this 
court a suit at law against the Grand Avenue Hôtel Company, a 
Missouri corporation, résident of this district. The défendant Whar- 
ton had come hère in response to a letter from his counsel advising 
him of the importance of his présence at the trial of said cause. The 
cause was set down for trial on the 12th day of December, 1895, but 
on account of the indisposition of counsel for défendants the trial 
was postponed one day. Just as the défendant Wharton was leaving 
the court room on said 12th day of December, 1895, he was served 
within this building, by the sherifE, with a summons at the suit of 
plaintiffs, instituted at that time in the state circuit court of Jack- 
son county against said défendants, as partners. Apprehensive that 
a question possibly might arise as to the legality of a service made 
within the fédéral building, on the territory of the United States, 
plaintiff caused another summons to be served on défendant the 
same day, at his hôtel, in this city. The attorneys for the plaintifE 
are the same as those of the Grand Avenue Hôtel Company in its 
said suit. On the return day of said writs the défendant Whxrton 
appeared in said court, as expressed in the motion, solely for the 
purpose of applying for the removal of said cases into this court. 
The removal was accordingly made, and the défendant lias moved 
hère to set aside and vacate the said retums of service, on the ground 
that he was exempt from such process under the foregoing state of 
faots. This is the question to be decided. 

It is, peihaps, not too much to say that no rule of practice is more 
firmly rooted in the jurisprudence of United States courts than that 
of the exemption of persons from the writ of arrest and of summons 
while attending upon courts of justice, either as witnesses or suitors. 
Parker v. Hotchkiss, 1 Wall. Jr. 269, Fed. Cas. No. 10,739 ; Bank v. 
McSpedan, 5 Biss. 64, Fed. Cas. No. 7,582; Bridges v. Sheldon, 7 Fed. 
42; Plimpton v. Winslow, 9 Fed. 365; Larned v. GriflQn, 12 Fed. 590; 
Small V. Montgomery, 23 Fed. 707 ; Atehison v. Morris, 11 Fed. 582 ; 
Nichols V. Horton, 14 Fed. 329; Lyell v. Goodwin, 4 McLean, 39, 
Fed. Cas. No. 8,616; Kinne v. Lant, 68 Fed. 436. The rule in the 
English courts at flrst was limited to exemption from arrest in a 
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criminal proeeeding, and as arrest for debt obtained in ijractice there, 
as in some of the American states, the rule was extended to process 
in indebitatus assumpsit. Law is a progressive science, and, in its 
struggle to reacli the highest idéal of practical justice, its principles, 
in the development of ciYilized society, are constantly being extend- 
ed to meet the demanda of an everincreasing, reflning sensé of jus- 
tice. The exemption from criminal process of witnesses while at- 
tending court was prédicat ed of the assumption, first, that it was 
calculated to disturb and divert the witness so that on the witness 
stand his mind might net possess that repose and equipoise essen- 
tial to a full and true deliverance of his testimony. It was there- 
fore, on principle, extended to civil process against him. Next in 
the natural order of development the rule was extended to suitors 
coming from foreign jurisdictions to attend upon the trial of their 
causes, for the reason that they "might be deterred from the fear- 
less assertion of a claim, or rightful or fearless assertion of a dé- 
fense, if they were liable to visits on the instant with writs from 
the defeated party." As said by Judge Shiras in Nichols v. Horton, 
14 Fed. 330: 

"Expérience bas sliown that in order tliat causes may be fully heard, and 
the orderly administration of justice may be assured, it Is necessarj' that pai-- 
ties, wltuesses, and jurors shall be protected from service of process In "ivil 
actions while they are, In good, falth, In attendance upon the trial of causes. 
It parties or witnesses are liable to be sued when in attendance upon the 
court in which the cause with which they are connected is pending, and by 
reason thereof they may be compelled to appear and auswer in a foreign 
tribunal, or in one différent and far distant from that wlierein they could 
alone hâve been sued, had they not been in attendance upon the court, the 
fear thereof might well deter them from attending at the place of trial; 
and, if they were beyond the reach of a subpœna, a pai-ty might, as a con- 
séquence, be deprived of the personal présence and testimony of witnesses 
whose absence would be fatal to his cause." 

A like rule obtains in a great majority of the states of the Union, 
only a f ew of which we hère cite : Bank v. Ames, 39 Minn. 179, 89 
N. W. 308; Thompson's Case. 122 Mass. 428; Person v. Grier, 66 
N. Y. 124; Matthews v. ïufts, 87 N. Y. 568; Halsey v. Stewart, 4 
N. J. Law, 367; In re Healev, 53 Vt. 694; People v. Judge of Superior 
et, 40 Mich. 729; Mitchell v. Circuit Judge, 53 Mich. 541, 19 N. W. 
176; Massev v. Colville, 45 N. J. Law, 119; Miles v. McCullough, 
1 Bin. 76; Hayes v. Shields, 2 Yeates, 222; U. S. v. Edme, 9 Serg. 
& R. 147; Andrews v. Lembeck. 46 Oliio Ht. 38, 18 N. E. 483; Hene- 
gar V. Spangler, 29 Ga. 217; Ballinger v. Elliott, 72 N. C. 596. This 
rule is buttressed with the high conception that as courts are es- 
tablished for the ascertainment of the whole truth, and the doing 
of exact justice, as far as human judgment can attain, in disputes 
between litigants, every extraneous influence which tends to inter- 
fère with or obstruct the trial for the attainment of this sublime 
end should be resisted by the ministers of justice to the last legiti- 
mate extremity in the exercise of judicial power. Hence, as "one 
of the necessities of the administration of justice" (Person v. Grier, 
66 N. Y. 124), the rule has come to be regarded as the privilège 
of the court, as affecting its dignity and authority, and rests, there- 
fore, upon sound public policy. Parker v. Hotchkiss, supra, ap- 
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proved by Justice Grier and Chief Justice Taney; Bank v. McSpedan, 
supra; Lyell v. Goodwin, supra; Huddeson v. Prizer, 9 Phila. 6S; 
and authorities supra. Southard, J., in Halsey v. Stewart, 4 N. J. 
Law, 367, bas pungently expressed this principle: 

"Courts of justice ought everywhere to be open, accessible, free from in- 
terruption, and to cast a perfect protection around every man who necesearily 
approaches them. The citizen, in every clalm of rlght whlch lie exbibits, 
and every défense which he is obliged to make, should be permitted to ap- 
proach them, not only without sùbjectlng hlmself to evil, but even free from 
the fear of molestatlon or hindrance. * * * Novif, this great object in the 
administration of justice would, in a variety of ways, be obstructed, if par- 
ties and vyltnesses vpere liable to be served wlth process while actually at- 
tending court. It Is often matter of great Importance to the citizen to pre- 
vent the institution and prosecution of a suit in any court at a distance from 
his home and hls means of défense, and the fear that a suit may be com- 
menced there by summons wlU as effectually prevent his approach as if a 
caplas might be served upon hlm. This Is especlally the case v?ith citizens 
of neighboring states, to -whom the power whlch the court possesses of com- 
pelling attendance cannot reach. Take the case of the présent défendant. 
He doubtless knevr of the plaintiff's claim, and was unwilllng to hâve it tried 
out of his own state. Had hls attendance as a witness been absolutely nec- 
essary, would he hâve come, unless this privilège were thrown around him? 
Surely not. Elther, then, Injustice must hâve been done, or the progress of 
the court interrupted. Such conséquences should be guarded agalnst. 
Whether a man wishes to attend the court as a party or witness, he should 
be able to do it under its protection. This privilège of parties and witnesses 
Is alike the privilège of the court and the citizen. It protects the court from 
interruption and delay. It takes away a strong inducement to disobey its 
process, and enables the citizen to prosecute his rights without molestation, 
and procure the attendance of such as are necessary for their défense and 
support." 

It may be conceded, to plaintiffs' contention, that, in most of the 
reported cases supporting the rule in question, it was where the 
party complaining of the service of process was a défendant suitor, 
who had been brought from out of his state to défend suit against 
him. But, on principle, I am unable to perceive any distinction in 
the privilège, both of the suitor and the court, between a plaintiff 
and défendant, — especially so when applied to the facts of this case. 
The Grand Avenue Hôtel Company was a Missouri corporation, 
domiciled at Kansas City. The plaintiff, "WTiarton, was compelled 
to come into this jurisdiction to enforce his claim against the cor- 
poration. He had no choice as to the forum. Being both a suitor 
and a compétent witness in the cause, he had to come hère to prop- 
erlj' protect his interests, in the judgment of his counsel. Nor are 
thèse plaintiffs in position to invoke any spécial equity predicated 
of mère case law. They are not even in the position of plaintiffs 
who "foimd" the défendant by chance in the forum of their domicile. 
But they are citizens of the state of Illinois, who come out of their 
own home jurisdiction, under no necessity to do so, with full knowl- 
edge, through their attorneys, of the circumstances under which 
Wharton was in this jurisdiction, and instituted this suit, as if their 
purpose was to catch the défendant away from his home. 

Our jurisdictional System is based, sub modo, on the theory that 
a défendant is an unwilling party to any litigious strife. And in 
récognition of the privilèges and rights of the home, the immunities 
and safeguards with which the good citizen, by his honorable con- 
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duct and Mgh cliaracter, has surrounded himself in his business 
and domestic relations, he is entitled to trial by a tribunal of the 
vicinage. This is as ancient and valuable as the bebests of the 
Magna Charta. The fédéral judiciary act of 1887 recognizes this 
by exempting the citizen from suit outside of the district in which 
he lires. The state statutes, as a rule, require suits to be instituted 
in the counly of the defendant's résidence. And every attempt by 
législative bodies, and by construction, to encroach upon this high 
privilège, shonld be treated with jealousy, and scrupulously guarded. 
Législatures and courts lose sight of a great underlying principle of 
Personal liberty as often as they attempt to enlarge the opération of 
writs by which it is sought to break in upon the sanctuary of the 
home, and the valuable privilèges with which the noblest aspira- 
tions of organized civil life hâve invested it, or to permit process to 
be used so as to be abused within the very precincts where jus- 
tice is being administered. 

We are confronted, however, with the fact that the suprême court 
of this state has held that a nonresident défendant, under circum- 
stances like thèse at bar, is not exempt from process, at the suit 
of even a nonresident plaintifï, while attending upon the trial of a 
cause in this state. The flrst of thèse state décisions was in Chris- 
tian V. Williams, 111 Mo. 429, 20 S. W. 96. The défendant, a rési- 
dent of Randolph county, while attending court in the city of St. 
Louis, as a défendant, at the suit of C. and S., was served with a 
writ of summons at the suit of the plaintiff, Oliristian. The statute 
(section 2009) provides that: 

"Suits instituted by summons sliall, exoept as otherwise provided by law, 
be brought: First, when tbe défendant is a résident of tbe state, either 
within the county in which the défendant résides, or in the county within 
which the plaintiff résides, and the défendant may be found." 

The suit was brought in the county of the plaintifif's résidence, 
and where tlie défendant was found. He was held amenable to the 
process, notwithstanding he was called into the county as a de- 
fendant in another suit, and notwithstanding he was caught there 
as an unwilling suitor. It is observable, from reading the opinion, 
that the learned judge was so impressed with the overwhelming 
weight of authority against such eatching of a défendant ont of his 
county that he sought to limit the authority of the rule to the in- 
stance where a nonresident of the state was thus served while at- 
tending court as a suitor or witness in the local forum. But as the 
tnie ground on which the rule of exemption is bottomed, as shown 
in this opinion, oblitérâtes ail attempted distinction between non- 
residents of the state and nonresidents of the county, he ultimately 
fell back upon the mère words of the statute prescribing the manner 
and place of service of such writs. The truth is, it is apparent from 
the whole trend of the discussion bv Judge Sherwood, both in this 
and in Baisley v. Baisley, 113 Mo. 344, 21 S. W. 29, that the inclina- 
tion of his mind was against the adoption of the doctrine as main- 
tained by the fédéral courts, and by the great majority of the state 
courts; and, to accomplish its rejection, he invoked the statutory 
prescription as to the mode and manner of serving writs of summona 
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in personam, without attempting to maintain, by argument or au- 
thority, that it was ever in tlie mind of tlie législature, in framing 
this statute, to eut oiï the power of the courts of common-law jnris- 
diction to recall such writs, or vacate the return thereon, if fraudu- 
lently issued or nsed so as to obstruct the due administration of 
justice. The statute in question has been in force at least since 
1835 in this state, and it never had any other office or design than 
to merely prescribe the manner and place of serving ordinary writs 
of summons; leaving the service, when made, subject to attack in 
the court of jurisdiction for any vice affecting its integrity, arising 
in pais, outside of the face of the writ itself. Having broken through 
thus far the barriers which a sound public policy had erected around 
the due administration of justice, it became easy to advance a step 
further, and apply the statute to the instance where both plaintiff 
and défendant were nonresidents of the state, as was done in Bais- 
ley V. Baisley, 113 Mo. 544, 21 S. W. 29. There both parties were 
résidents of the state of Oregon. The plaintifE had brought suit in 
attachment against the défendant in Chariton county. Wliile at- 
tending court in that litigation, défendant in that suit brought an 
action of libel against the plaintifE in Chariton county. It pre- 
sented an extrême case, where the court was greatly tempted, as ex- 
pressed in its opinion, to hold that, if it was compétent for the plain- 
tifE in the attachment suit to recover a gênerai judgment against 
the défendant, it ought not to be "improper and illégal for the plain- 
tifE [défendant there] to recover a like judgment against him in the 
libel suit." This very aptly illustrâtes the force of the maxim that 
"hard cases are the quicksands of the law." The court based this 
ruling flatly on the language of the fourth clause of section 2009 
of the state statutes (Rev. St. 1889) : "When ail the défendants are 
non-resi dents of the state, suit may be brought in any county in 
this state." With neither the purpose nor the disposition to review 
or criticise the opinion of the eminent judge, it is within reason to 
observe that a nonresident who has to follow the property of his 
debtor into another jurisdiction is compelled to adopt the forum of 
the situs of the property. He has no choice in selecting the fleld of 
contest. Therefore there was no occasion for the counter action 
for a libel, other than a purpose to recoup a judgment against him 
by a claim ex delicto against his adversary. And as, in the action 
of libel, the character, good or bad, of both parties, is more or less 
involved, the plaintifE should hâve been remitted to the home court, 
in Oregon, where the character of each litigant had been estab- 
lished and was best known. Griving, however, to thèse décisions, 
"full faith and crédit," are they binding on this jurisdiction? Coun- 
sel for plaintiffs, recognizing the fact that the binding obligation of 
the state décision on this court is not predicable in this instance 
of a line of state décisions constituting a rule of property, and that 
the state and fédéral courts are so far distinct, and, in a sensé, 
foreign jurisdictions, that, in the interprétation and construction of 
common-law rules and statutes affecting proceedings in court, each 
is entitled to the exercise of its own independent judgment, make 
the contention, first, that the mode of service pursued in this in- 



HALE V. WHAEïON. 745 

stance being purely statutory, and masmucli as the statute has re- 
ceived construction by the state court, the fédéral court adminis- 
tering justice in the state should conform thereto. It is argued, for 
instance, that, the state court having construed the word "found" 
as it occurs in the first clause of said section 2009, tliis court is 
bound thereby. The summons in this case was not served, however, 
under that clause, but under the fourtli clause, which does not con- 
tain the word "found," unless it is to arise by implication. It is, 
however, inconceivable to my mind how any sort of technicality 
could arise as to the import of the word "found." There was 
no room for construction. The statute is plain enough. So that, 
independent of the question of exemption from the service of 
any process (had the requisite diverse citizenship existed), no ques- 
tion could arise as to the legality of the service, had the suit been in- 
stituted in this court. It seems to me to be wholly begging the 
question raised by this motion to say that the défendant was sum- 
moned as the letter of the statute directs, and therefore he is bound. 
The question hère presented arises dehors the record of the return. 
It présents rather Ihe case of an abuse of process, — of an impro vi- 
dent issuing of summons, under a state of facts which, if known 
to the court at the time, sound public policy requires that the 
process be not issued, or, if issued, recalled. The objection to 
the service exists in pais, arising outside of the statute, and superior 
to the mère words of the writ and the return thereon, which the 
court could not know until brouglit to its attention. If, as suggest- 
ed by the state court, this plea is eut off simply because the mode of 
service pursued was according to the letter of the statute, the doc- 
trine of exemption from process while attending court could never 
hâve had a birth nor a growth. Presumably, on the face of the 
service of summons in ail the adjudicated cases ont of which the 
doctrine in (luestion sprung, it was conformable either to statutory 
prescription or rule of court directing the method of serving writs 
of summons. Strangely enough, after flatly placing the right to 
sue a défendant outside of his state and county, notwithstanding 
he was at the place of service as a suitor, on the mère words of the 
statute as to where service might be made, the learned judge, in 
Christian v. Williams, supra, said that he wanted it distinctiy under- 
stood that his remarks did not apply to the case where the party 
sued was induced by fraud and misrepresentation, or under compul- 
sion of criminal process, "to enter within the boundaries of a county 
other than that of his résidence"; citing a number of state cases 
where it had been so ruled. Upon what does the exemption thus 
recognized rest, other than, as repeatedly stated in the décisions of 
that court, that "it was an abuse of process," and "that no rightful 
jurisdiction can be acquired by fraud and misrepresentation?" And 
that court said in Byler v. Jones, 79 Mo. 263: 

"If the person so proceeded against brings it properly to the attention of 
the court assuming jurisdiction over him, as the défendant did in this case, 
the suit must be dismissed, after proof or admission of the fact" 

This rule, thus recognized by the state court, is not based on any 
statute, or législative exception, but springs from that inhérent 
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power résident in every court exercising commoû-law jurîsdictîon, 
10 prevent tbe abuse of process and the subversion of justice bj 
unnecessary oppression. It is a suicidai contradictioUj therefore, to 
say that the generally recognized exemption of a suitor by the courts 
from process while attending upon the trial of a cause outside of 
the jurisdiction of liis domicile cannot arise beeause "the statute 
màkes no exemptions, and we are not authorized to make any," and, 
in the next breath, say the court will Tacate a service of process 
made under the same statute beeause it is an abuse of process to 
inveigle a party from the county or state of his résidence. There is 
no logical escape from the proposition that the same high end of 
orderly and dignifled procédure, demanding noninterference with 
witnesses and suitors, and the abuse of process, applies equally to 
both instances. And when it is admitted, as it must be, that the 
state court, in vacating the service of process in the instance reserved 
in Christian v. Williams, acts on gênerai principles of common-law 
jurisprudence, it is a confession that such and kindred matters of 
practice pertain to the domain of gênerai jurisprudence, and there- 
fore the fédéral court, though sitting in the same state, is entitled 
to its own independent judgment, and will apply its own rules of 
décision. It is a misconception, both of the law of comity and the 
scope of section 914, Eev. St. U. S., to say that this court is con- 
cluded by the status which the décisions of the state suprême court 
gave to the défendant at the time application for removal was made. 
In Erstein v. Eothschild, 22 Fed. 61, it was sought to bind the fédéral 
court as to the effect of an attachment issued without an aiïidavit. 
The state court had ruled such attachment to be void. The United 
States court, however, applied to the question of practice its own 
independent judgment and construction. Mr. Justice Matthews, af- 
ter quoting Said section 914, obser\'ed — 

"That the conformlty required by sald statute is "as near as may be,' not 
as near as may be possible, or as near as may be practieable. ïhls Indefi- 
nlteness may hâve been suggested by a purpose. It devolved upon the judges 
to be affected the duty of construing and deciding, and gave them the power 
to reject, as eongress doubtless expected they would do, any subordinate 
provisions in such state statutes which, In their Judgment, would unwisely 
incumber the administration of the law, or tend to defeat the ends of justice, 
in their tribunals. While the act of eongress is, to a large extent, manda- 
tory, it Is also, to some extent, only directory and advisoi-y. The act of eon- 
gress, at any rate, does not require the adoption, with the local statutes, 
of the local interprétation which may hâve been put upon them, or which 
may, from time to time, be enforced. It must be held that the body of the 
local law thus adopted in the gênerai must be construed in the courts of the 
United States in the light of their own System of jurisprudence, as deflned 
by their own constitution as tribunals, and of other acts of eongress on the 
same subjeet." 

The court of appeals of this district entertains a like view. In 
O'Connell v. Reed, o C. 0. A. 586, 56 Fed. 531, it was held by the 
court that, notwithstanding, under the practice of the state court, 
the pétition, in its form, was bad, the fédéral court was not bound 
thereby. Judge Sanborn, inter alla, said: 

"It may be eonceded that it is the settled rule of the fédéral courts to adopt 
the construction given by the highest judicial tribunal of a state to its local 
Btatutes involving rules of property, and to its state constitution, and tax 
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or revenue laws, where that construction violâtes no provision of the federaî 
constitution or of tlie fédéral laws." 

After reviewing the cases in wMcli tlie statute in question is ap- 
plicable, he says: 

"They are far from holding that the fédéral courts are bound to follow any 
construction of a statute or any practice established by a state court that 
would affect the jurisdiction of their courts, or liinder or incumber the admin- 
istration of the law in any of their tribunals. * • * The courts of the 
Unlred States are not subordinate to the courts of the states. They consti- 
tute an independent judiciary System, the judges of which do not dérive their 
povrers from the states. Nor can the législation of the states, or the déci- 
sions of their courts, détermine the limits of those powers, or prescribe the 
duties their exercise imposes. One of the objects of the establishment of 
the fédéral courts, with jurisdiction to détermine eontroversies between 
eitizens of différent states, was to provide a tribunal in each state where 
the rights of eitizens of other states might be determined, unafïected by any 
possible influence that friendship for, or acquaintance with, a résident de- 
fendant might sometimes hâve in the local courts of his county. It was not 
the purpose of the act conforming the pleadings and practice of the fédéral 
courts to those of the state courts to prevent, or even to hinder, the accom- 
plishment of this, or any other object for which the fédéral courts were es- 
tablished. It was not the intention of congress to require, by the passage 
of this act of conformity, the adoption by the circuit courts of any rule of 
pleading, practice, or procédure enacted by the state statute, or aunounced 
by the décision of a state court, which would enlarge or restrict the juris- 
diction of the fédéral courts, or prevent the wise administration of the law 
in the light of their own System of jurisprudence, as deflned by their own con- 
stitution, as tribunals, and the acts of congress upon that subject. On the 
other hand, that act expressly reserves to the judges of those courts the 
riglit, and, we thinli, imposes upon them the duty, in tlie exercise of a wise 
judicial discrétion, to reject any statute, practice, or décision that would 
bave siich an eftect." 

Following the principles of thèse rulings, the case of Eailroad Co. 
V. Pinkney, 149 U. S. 194, 13 Sup. Ct. 859, brings us nearer still to 
the case in hand. By statute of the state of Texas, as construed by 
the court of appeals in that state, the appearance of a party solely 
for the purpose of objecting to the jurisdiction of the court, and an 
answer made by him to the merits after inefEectual motion to quash 
the return, amounts to a gênerai appearance in the case. It vs'as 
insisted on the part of the plaintiff that this construction of the state 
statute should control the United States court, sitting in Texas, as 
to a like appearance, but the suprême court said no. See, also, 
Sherry v. Navigation Co., 72 Ped. 565. 

This brings us to the final contention of plaintiffs, which is that 
the défendant could hâve been proceeded against to final judgment 
in the state court, under the process served upon him, and that this 
court, on the removal of the cause, must take up the case precisely 
in the légal attitude it was when the order of removal was made. 
Abstractly, this is correct. But what was that attitude? The eÊfect 
of the flling of the pétition for removal was to arrest, eo instanti, 
the jurisdiction of the state court. Thereafter it had no power to 
détermine any question connected with the case. It had not even 
attempted to pass on any question when the order of removal was 
made. The suprême court of the United States has repeatedly held 
that, where "the case is properly removed, the party removing it is 
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entitled to any advantage which the practice ind jurisprudence of 
the fédéral court gives him'" ; and again : 

"The sole object of the constitutional and statutory provisions conferring 
Jurisdiction upon fédéral courts in behalf of aliens and cltizens of other 
States is that they may seek a trial and décision In thèse courts of questions 
wUich they are unwilling to submit to the judgment of state tribunals." 
King V. Worthlngton, 104 U. S. 44; Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct 
724; Bentlif v. Finance Corp., 44 F éd. 667. 

Conclusively, I think, the suprême court has settled the final ques- 
tion adversely to plaintiffs' contention. In Goldey v. Morning News, 
156 U. S. 518, 15 Sup. Ct. 559, the plaintiff, a citizen of the state of 
New York, brought suit in the state court against the Morning News, 
of New Haven, a Connecticut corporation. Service was had in the 
case upon the président of the nonresident corporation, temporarily 
found in the state of New York. Défendant appeared for the pur- 
pose only of the application for removal of the cause into the United 
States circuit court, where it was accordingly sent. Thereupon the 
défendant moved to quash the return of service of process. This 
service was made in conformity with the provisions of the state stat- 
ute, the validity of which had been affirmed by the highest court of 
the state. It was insisted by the plaintiff that, after removal of the 
cause into the fédéral court, the latter cOurt took up the case as 
and where it was before it left the state court, and therefore, as the 
défendant was properly brought into court, as held by the court of 
appeals of New York, and could hâve been proceeded against to final 
judgment, had the cause remained in the state court, the United 
States circuit court should conform thereto. This contention was 
overruled by the circuit court, and on error to the suprême conrt the 
ruling of the trial court was alHrmed. It is true, as suggested by 
plaintiffs' counsel, that the question there was as to whether or not 
the state court acquired jurisdiction over the défendant, and that 
the case turned principalïy npon the question whether or not the 
form of process, and the mode of service thereunder, was other than 
mère constructive service; and as it was only constructive service, 
as distinguislied from personal service, any judgment of the state 
court thereon would hâve had no extraterritorial force or récognition. 
But the language of the learned justice who delivered the opinion, 
and the very theory on which the court denied the contention of the 
plaintifs, effectually réfute the contention hère that because the de- 
fendant was in court, and subject to its jurisdiction to proceed to 
final judgment therein at the time of the removal, the United States 
circuit court, after removal, must hold the défendant to the status 
he occupied at the time of removal. Mr. Justice G-ray observed: 

"The court, the service of whose process Is in question, and the court in 
which the efCect of that service is to be determined, dérive their jurisdiction 
and authority from diiïerent governments. For the same reason, service of 
mesne process from a court of a state, not made upon a défendant or his 
authorized agent within the state, although there made in some other manner 
recognized as valid by its législative acts and judicial décisions, can be al- 
lowed no validity in the circuit court of the United States after the removal 
of the cause into that court. * * » Although the suit must be actually 
pending ia the state court before it can be removed, its removal into the 
circuit court of the United States does not admit that it was rightfully pend- 
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ing in the state court, or that the défendant could hâve been compelled to 
answer therein, but enables the défendant to avail hlmself, in the circuit 
court of the United States, of any and every défense duly and seasonably 
reserved and pleaded to the action, in the same manner as if it had been 
originally commenced in the said circuit court." 

It is manifest from the whole trend of the discussion that Mr. Jus- 
tice Gvaj maintains the broader doctrine that from the instant of 
flling the application, with the necessary bond, for removal of the 
cause, when such application is seasonably made, the jurisdiction 
of the state court ceases, both as to the parties and the subject- 
matter, and that of the fédéral court attaches, and thereafter, ac- 
cording to the plain language of the act of 1888, "the cause shall 
then proceed in the same manner as if it had been originally com- 
menced in said circuit court." In other words, no matter what the 
effect of the process and service may hâve been, had the case re- 
mained in the state court, after its removal into the United States 
court the rightfulness and justice of that acquired jurisdiction, as 
well as its binding efEect, being raised in the latter court, it must 
pass on it, and detennine such question according to its own settled 
rules of jurisprudence. 

Since writing the foregoing, my attention is directed to the case 
of Bergman v. Bly, 27 U. S. App. 650, 13 C. C. A. 319, and 66 Fed. 40, 
wliich is claimed by plaintiiïs' counsel to support their contention, 
ïhe question there was as to the construction of the foUowing stat- 
ute of limitation of the state of Wyoming: 

"When payment has been made upon any demand fouuded on contract or 
a wiitten acknowledgment thereof, or promise to pay the same has been 
made, and signed by the party to be charged, an action may be brouglit 
thereon within the time herein limited, after such payment,' aclinowledg- 
ment or promise." 

The question to be decided was whether a payment made on a 
joint and several promissory note, executed and payable in Wyoming 
by one of two makers thereof, operated to prevent the running of 
the statute of limitations of that state as to the other maker, be he 
principal or surety. The suprême court of the state had recently, 
in the case of Cowhick y. Shingle (Wyo.) 37 Pac. 689, answered thls 
question in the négative; and the United States circuit court of 
appeals followed that construction, chiefly on the ground that "the 
construction placed upon the statute by the suprême court of the state 
is obligatory upon the fédéral court." We make no question of the 
correctness of that position, as applied to the facts of that case. 
But the distinction between the question there and the one at bar 
is, to my mind, palpable and broad. Were the single question 
hère, can a nonresident défendant found in this state be sued hère, 
and brought into court, by service of process on Mm in the county 
where found? and the state court having ruled that he can, this 
court, in passing on a like service, would follow the ruling of the 
state court in so construing its statute. But when the question 
arises, as hère, as to whether that process has been fraudulently em- 
ployée, or improvidently issued, under circumstances which conflict 
with the privilèges of a high court of justice, and the immunity 
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wMch public policy throws around the litigant, the issue tlius pre- 
sented is independent of the mère prescription of the statute as to 
the mode of service, and belongs entirely to the domain of gênerai 
jurisprudence. And the fédéral courts, in determining such ques- 
tion, are accorded the exercise of their own independent judgment. 
This is the very foundation of the ruling of the suprême court of the 
United States in the cases heretofore noted. The rule of exemption 
in question stands so like a faithful and vénérable sentinel at the 
very portai of the temple of justice that every considération of a 
Sound public policy, in my humble judgment, forbids that it should 
be stricken down. The motion to set aside and vacate the return 
of service made on the writ of summons herein is theref ore sustained. 

Note. On gênerai question of exemption of suitors, see 42 Cent. Law J. 398. 



lOWA STATE TRAVELING MBN'S ASS'N v. MOORB. 

(Circuit Court of Appeals, Seventli Circuit. May 4, 1896.) 

No. 236. 

1. CONTRACTS — Parties— Certificatb ik Mutual Bbnefit Association. 

Where an application for membership in a mutual benetit association 
names a certain person as beneflciary, and the constitution of sucli asso- 
ciation provides for tlie payment of tlie beneflts secured in case of death 
to the persons named as beneflciaries by the membei-s in their applications, 
or, in default of such appointment, to the heirs or légal représentatives of 
the membere, the obligation of such association, arising upon the issue of 
a oertilicate of membership, is to the person so named as beneticiary, alone, 
and such person cannot recover in an action brought as administrator of 
the member. , 

2. Pleading— Individual and Représentative Character dp Parties. 

Where an action of assumpsit is brought by a plaintitC described as "M., 
administratrix of J., deceased," the déclaration containing a spécial count 
wliich makes profert of the letters of administration, and allèges a promise 
to pay "the Personal représentatives of J.," and also the common coimts, 
alleging the cause of action to be an indebtedness to "said plaintiff's in- 
testate," such déclaration cannot be construed as showing a cause of ac- 
tion in M. individually, since, even if the words in the spécial count could 
be treated as merely descriptio jyersonse, the spécial and common counts 
would then be misjoined, and the record would not support a judgment 
for M. individually. 

In Error to the Circuit Court of the United States for the Southern 
Division of the Northern District of Illinois. 

The lowa Traveling Men'a Association, plaintiff in error, is an 
association incorporated under the laws of lowa, "for the purpose 
of rendering pecuniary assistance to its members as may be provided 
by its by-laws and certiflcates of membership," and for the purpose 
of raising funds, by assessments on its members, to be paid to the 
appointées named in the applications for membership. Said associa- 
tion was empowered, by its articles of incorporation, "to establish 
by-laws and make ail rules and régulations deemed expédient for 
the management of its affairs." Pursuant to this authority, it had for 
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its government, and for the expression of rights and obligations as 
between itself and any member or person named as beneficiary by 
any member, a constitution and by-laws. Sections 2, 3, and 4 of. 
article 2 of its constitution are as f ollows : 

"Sec. 2. AU applications for membershlp shall be referred to the board of 
directors, wlio shall require snch proofs as to them may seem proper, as to 
the applieant's qualifications and eligibility. 

"Sec. 3. AU applications for memberehip must be accompanied by two dol- 
lars ($2.00) as a membershlp fee, and two dollars ($2.00) for first assessment, 
which fées will be returned in case the applicant is rejected. 

"Sec. 4. Bach member of this association shall reeeive a certiflcate of mem- 
bershlp, and also a traveling card, bearing the autograph of the président and 
secretary of the association." 

Section 3 of article 5 is as follows : 
"Sec. 3. Upon receiving notice of an assessment, it is the duty of each mem- 
ber to remit the amount promptly to the treasurer of the association. A 
notice sent to the last address given shall be considered a légal notittcation. 
Any member wlio shall not remit the amount of bis assessment within thirty 
days from the date of notice forfeits bis membershlp, and bis name shall be 
stricken from the roU by the secretary, unless the board of directors extend 
the time flfteen days, at their option, aftor -which flfteen days ail his rights of 
every kind are forfeited; but any such person may again beeome a member, 
upon payment of ail dues and assessments, subject, however, to the approval 
of the board of directors." 

Sections 1 and 5 of article 6 are as follows: 

"Sec. 1. AVheneyer the death of a member of this association, in good stand- 
ing, shall occur from an accidentai cause (exeept while said member shall be 
under the influence of intoxicating liquors or narcotics), and suitable proofs 
of the same shall be furnished the board of directors, they shall order an as- 
sessment to be made from ail members of this association of $2 apiece, and 
the amount of said assessment, not exceeding the sum of $5,000, shall be paid 
to the beneflciary named in the certiflcate of such deceased member, or to his 
heirs or légal représentatives. In fuU satisfaction of said claim: provided, 
that if, when a death occurs as aforesaid, the sum of money in the treasury 
of the association, not otherwise appropriated shall exceed the sum of $5,500, 
then such loss shall be paid out of the treasury, not to exceed $5,(X)0. But 
no claim for death loss shall be made against the association after six naonths 
from the time the deceased member is known to bave died. Neither shall 
any claim for a death loss be made against this association after the expira- 
tion of eighteen months from the date of accident, it being the intention that 
the Uability of this association shall cease after elghteeu months from the 
date of accident, and shall not, in case of any loss, exceed the sum of $5,000; 
and, in case of a death claim arislng under any certiflcate of membershlp, any 
sum or sums previously paid as indemnity within twelve months after the ac- 
cident shall be dcducted from the principal sum granted in case of death." 

"Sec. 5. The board of directors may order an assessment of not over two dol- 
lars ($2.00) upon each member of the association, for funds, when needed." 

Section 1 of article 1 of the by-laws is as follows: 

"Every application for membershlp shall be in such form and manner as 
the board of directors shall prescribe, and shall set forth, over the signature 
(In his own handwriting) of the applicant, as follows: His full name, place of 
résidence, and post-office address; address and business of the flrm he repre- 
sents or of which he Is a member, and in what capaclty he is employed; also 
the full name and address of the person or persons to whom he désires, in 
case of decease, by accident or accidentai causes, to hâve his death loss paid; 
the relation such person or persons sustain to himself, together with an- 
swers to such other questions bearing upon the identification of such persons 
as may be propounded,— and his application must be signed by two members 
of the association." 
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In conformity with the by-laws as last recited, John H. Moore ou 
September 30, 1891, presented to said association the following ap- 
plication for membership : 

"Application, 
"lowa State Traveling Men's Association. 
"Ç25 "Weekiy Indemnity for Twenty-Six Weeks in Case of Total Dis.nbillty. 
"Please flU thls blank, inclose $2, and forward to 0. W. Hazard, treasurer. 
Des Moines, lowa, or F. E. Haley, secretary, Des Moines, lowa. 
"Give full answer to each of the following questions: 

"1. Name in full John H. Moore 

"2. Résidence, street and number 

Town Macomb State Illinois. 

"3. P. O. Address, where notices are to be sent P. O, 

Box 508, Macomb, Illinois 

"4. Name and business of the firm of which you are a member, or by 

which you are employed Valentine Varnish Company 

"5. Place of business, street and number 390 Wabash 

Avenue 

Town Chicago State Illinois.., 

"6, To whom payable in case Name Magg M. 

of death by accident Give Moore Résidence, 

full Christian name, resi- Macomb, Illinois , 

dence and relationship. Relationship Wife. 

"Déclaration. ' 

"I, being desirous of becoming a member of the lowa State Tiaveiiug Men's 
Association, inciose herewith the membership fee of $2, aud do warrant the 
above statement to be true; and I hereby agrée that I will comply with the 
requirements of the constitution and by-laws, and that this déclaration shall 
be the basis of membership between me and the said association. 

"Signature of applicant J. H. Moore 

"Dated at Grinnell, lowa, this 30th day of September, 1891. 
"Recommended by J. H. Neal and M, Black 

"(The following is to be filed only at the office of the association in Des 
Moines.) 

"Application and membership fee of $2 recelved this 3rd day of 

October 1891. 

"Signed by O. W. Hazard 

"No. 5,016. Treasurer." 

On October 3, 1891, pursuant to this application John H. Moore 
was elected a member of the association, and to him at that time waa 
issued a membership card "showing," as per stipulation in the record, 
that "he was a member of the association." Shortly thereafter he 
receired from the association the following document : 

"No. 5,016. Not Bxceeding $5,000. 

"The lowa State TraveUng Men's Association, Des Moines, lowa, 
"By this certificate of membership, certifies that John H. Moore is a mem- 
ber of the lowa State Traveling Men's Association, and is entltled to ail tlie 
benefits accruing from such membership under the provisions of the constitu- 
tion and by-laws of the association. In witness whereof, the lowa State 
Traveling Men's Association, at Its home office, in Des Moines, lowa, bas 
caused this certificate to be signed by its président and secretary, and its cor- 
porate seal to be hereunto afflxed, this 3d day of May, A. D. 1892. 

"[Seal.] W. F. Mitchell, Président. 

"F. E. Haley, Secretary." 

On October 13, 1892, John H. Moore died intestate at hig résidence, 
at Macomb, in Illinois. On November 5, 1892, letters of administra- 
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tion on the estate of said Moore were issned to his wife, under the 
name of Margaret Moore, by the county court of McDonough county, 
m. On May 3, 1893, said administratrix, named in the prsecipe 
"Maggie M. Moore, administratrix of the estate of John H. Moore, de- 
ceased," commenced this action of assumpsit against this plaintiff 
in error in the circuit court of McDonough county. The cause was 
removed, on pétition of the défendant corporation, to the circuit 
court of the United States for the Northern district of Illinois. On 
October 23, 1894, after a jury trial, judgment was rendered in favor 
of plaintiff (défendant in error) for $5,000 and costs. 

W. A. Park, W. E. Odell, and Sherman & TunnicMs, for plaintiff 
in error. 

J. A. Bailey and W. H. Holly, for drfendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge, after the foregoing statement of 
the case, delivered the opinion of the court. 

By section 1 of article 6 of the constitution, above quoted, the $2 
assessment, not to exceed $5,000, "shall be paid to the beneficiary 
named in the certifleate of such deceased member, or to his heirs or 
légal représentatives," etc. Under the section quoted from the by- 
laws, the directors are to prescribe the form of the application for 
membership. The applicant is required to state in such application, 
among other things, "the full name and address of the person * • • 
to whom he desires, in case of decease, * * * to hâve his death 
loss paid," and "the relation such person sustains to himself , together 
with answers to such other questions beaiing upon the identification 
of such person as may be propounded." In the proposition, applica- 
tion, or déclaration submitted by Moore, and which, according to its 
terms, formed "the basis of membership between" himself "and 
the said association," besides his promise to "comply with the re- 
quirements of the constitution and by-laws" and his warranty as to 
the facts stated, he, pursuant to the section quoted from the by-laws, 
nominated his wife, Maggie M. Moore, as the person to whom, in the 
event of his death by accident, the sum, not to exceed $5,000, as pro- 
vided in section 1 of article 6 of the constitution of said association, 
should become due and payable. The record shows no provision 
fixing the terms of the certifleate to be issued to a member. The 
document set forth in the statement which précèdes this opinion, 
being in form a certifleate by the association that Moore is a member, 
and entitled to ail the benefits accruing from such membership under 
the constitution and by-laws, must, of course, be read in connection 
with the constitution and by-laws, and also in connection with the 
application for membership made pursuant to the by-law quoted, in 
order to manifest the eontract. In considération of the member*» 
engagement as to the facts stated in his application, and his promise 
therein "to comply with the requirements of the constitution and by- 
laws," one of which requirements is that he will pay assessments as 
they may thereafter be levied, the association agrées to make to 
him certain periodical payments of money in case of his disablement 
by accidentai hurt, and, within certain limitations, in the event of his 
v.73F.no.5 — iS 
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death as the resuit of accident, to pay a sum, to be ascertained in a 
specifled way, but not exceeding |5,000, to the beneflciary appointed 
by him, or, in default of such appointment, to "his heirs or légal 
représentatives." What is meant by the words "heirs or légal repré- 
sentatives," in section 1 of article 6 of the constitution of said asso- 
ciation, — whether said words mean anything other than that the 
vpidow and next of kin shall be the beneflciaries in case the member 
survive the appointée specified in his application, — is not a question 
hère. Since Maggie M. Moore was in fact named as the beneflciary, 
and since she has survived the member who so appointed her, the 
obligation of the association, touching the |5,000, if such obligation 
be otherwisé made out, is to her, and to her alone. By the very 
terms of the contract, that fund, if recovered, could not be assets of, 
nor can the cause of action to recover it belong to, the estate of John 
H. Moore. Said cause of action did not vest in his personal repré- 
sentative. Without theorizing on the matter, the rule to this effect 
in such case is settled. Out of the many décisions which might be 
x-ited, Highland v. Highland, 109 111. 366, 375, in connection with the 
text and citations in 1 Chit. PI. pp. 203-205, will be sufficient. 

Counsel for this plaintifl in error do not seriously contest the 
proposition that Maggie M. Moore is the person in whom the cause of 
action, if there be any, is vested. They seek to avoid the point. 
They urge, for instance, that the déclaration may be construed as 
^howing Maggie M. Moore in her own right to be plaintiff, and this 
on the ground that in the spécial count she is called "Maggie M. 
Moore, administratrix of the estate of John H. Moore, deceased," 
instead of "Maggie M. Moore as administratrix of the estate of John 
H. Moore, deceased." But the common counts are added, and in 
each of them the cause of action is alleged to be an indebtedness to 
^'said plaintiff's intestate." Besides, in the spécial count profert 
is made of the letters of administration, and the promise alleged is 
"to pay to the personal représentative of said John H. Moore." If 
we could say that the words in the spécial count, "administratrix of 
the estate of John H. Moore, deceased," and the words, "the personal 
représentative of said John H. Moore," are descriptio personae, and 
that said count shows a cause of action in Maggie M. Moore, the 
record would fail to support the judgment. There is a statute in 
Illinois which saves a judgment from arrest or reversai on error, if, 
joined with counts that are bad, there be one count which is good, 
T3ut there is no statute which does away with the common-law rule 
that a judgment cannot stand on good counts misjoined in the décla- 
ration. See 1 Chit. PI. 204, and cases there cited; also, Id. 205, and 
cases there cited. To say that the déclaration hère can be con- 
strued as showing the cause of action to be in Maggie M. Moore, other- 
wisé than as administratrix of the estate of John H. Moore, de- 
ceased, is out of the question. 

It is, again, urged that if this judgment be afflrmed, and its col- 
lection enforced in this suit, a court of equity will enjoin the prosecu- 
tion of an action by Maggie M. Moore against this plaintifE in error. 
A share of this judgment di«tributed to Mrs. Moore as the widow of 
John H. Moore, deceased, would corne to her, not in extinguishment 
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of any debt due to her from this plaintiff in error, but as part of the 
estate of her deceased hu^and. The creditors, if there be any, of 
that estate, would be firat entitled. Subject to their rights, the 
proceeds of said judgment would be divided between the widow and 
the ehiidren of John H. Moore. A portion only could, in any case, 
be distributed to Mrs. Moore. But a judgment at law is as binding 
on the equity side of the court as on the law side. Upon what 
theory — there being no fraud or mistake of fact in the case — would 
a court of equity enjoin as claimed, except that the judgment in favor 
of the eatate was erroneous? A court of equity is net a court of 
error. It has no appellate jurisdiction over a court of law. The 
grounds upon which a court of equity would interfère as suggested 
by counsel are not clear; nor do we see why this plaintiff in error 
should be driven to a court of equity, any more than we see why a 
judgment should be rendered in favor of the estate of John H. Moore,, 
deceased, against a défendant who owes nothing to that estate. 
Oounsel for défendant in error quote the following as from the opin- 
ion of the suprême court of Michigan in Peet v. Great Camp, 47 
N.W. 119: 

"The bringing of an action in the name of an administrator of a deceased 
member of a mutual benefit association, on a certiflcate of membership pay- 
able to the member'g hoirs, is a harmless error, where tlie administrator is 
the .sole heir of such deceased person." 

This is the language of the syllabus, not of the opinion. It ap- 
peared that there were no creditors, and that the plaintiff admin- 
istrator was himself the sole distributee of the estate. But where,, 
even in such a case, did the court get the right or the authority to 
render a judgment in favor of a plaintiff who confessedly had no 
cause of action? In the case at bar it does not appear that Moore 
left no creditors, but it does appear that he left ehiidren. 

The trial court was asked to inatruct the jury "that plaintiff, who 
sues as admlnistratrix of the estate of John H. Moore, deceased, is 
not entitled to the beneflts under the certiflcate of membership ad- 
mitted in évidence, and defendant's constitution and by-laws." This 
instruction was denied, — the court declaring that upon certain find- 
ings of fact, which need not be hère specified, "plaintiff would be 
entitled to recover under the déclaration in this case," — and plaintiff 
in error excepted. Said ruling is assigned as error. We do not 
deem it appropriate to discuss other points in the record. The judg- 
ment ia reversed and the cause remanded, with directions to set 
aside the verdict and award a new trial. 



WALKBE et al. v. KEENAN et al. 

(Circuit Court of Appeals, Seventh Circuit May 4, 1896.) 

Carriers— Shipments of Catti^e— Terminal Charges. 

A railroad company accustomed to deliver cars of cattle at stock yard» 
off its Une, by transporting them over a Une belonging to the stock yards 
Company, for -which It pays a flied sum per car, is under no obligation 
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to consignées whose business is located at tlie stocli yards to supply 
unloading facllities at Its own station In a différent part of the city, 
and hence is net l)ound, in default tiiereof, to deliver at the stocls yards, 
without a separate cliarge. On tlie contrary, it may, on posting scliedules 
to tliat effect, as required by tlie interstate commerce law, malce a charge 
for freight to the city, and a separate terminal charge, of a flxed sum per 
car, for delivery at the stocli yards. 04 Fed. 992, reversed. Stock-Yards 
Co. V. Keith, 11 Sup. Ot. 461, 139 U. S. 128, distinguished. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

On the showing of the record, the Atchison, Topeka & Santa Fé Railroad, 
commencing, it may be assumed, at some point west or southwest of the state 
of Missouri, passes through Kansas City, in that state, to its terminal sta- 
tion or freight dépôt on or near the corner of Twelfth and State sti'eets, Chi- 
cago. About 10 miles back from this terminal station, a switch track runs 
from the main line of the road some G miles to a point of junction with the 
track of the Union Stock- Yards & Transit Company. This latter track ex- 
tends from said point of junction to the cattle yards of the last-named 
Company, the place at which cattle are usually unloaded from the cars into 
such yards belng about one-half mile from the point of junction. This track 
of access to the cattle yards is part of a System of railroad tracks aggregating 
some 246 miles, which the Union Stock- Yards & Transit Company (incorpo- 
rated) was authorized by its charter to construct in and about its catrle yards, 
and Connecting therewith, and to charge for the use of. Said yards, eom- 
monly ealled the "Union Stock Yards," ai'e the market place and ordinary 
place of delivery for cattle sbipped by the car load to Chicago. A car laden 
with cattle sent from Kansas City to Chicago will ordinarily be movcd by the 
route described from the main Une of the Atchison, Topeka & Santa Fé 
Railroad to tlie Union Stock Yards, and there unloaded and delivered, rather 
than to the terminal station of the road, at State and Twelfth streets; and, 
for this reason, cattle yards and appliances for unloading such cars hâve not 
been provided at such terminal station. Cattle cars aggregating many thou- 
sand per year, hauled to Chicago over said road, are so taken to, and imloaded 
at, the Union Stock Yards. In December, 1893, as stated in the printed argu- 
ment for appellants, the Union Trust Company of New York comtnenced a 
suit in the circuit court of the United States for the Northern district of Illi- 
nois to foreclose a mortgage upon the railroad property of the Atchison, 
Topeka & Santa Fé Railroad Company and for the appointment of receiver.=î 
to take possession of the property, eollect the tolls, and operate the railroad 
pending the litigation. Thèse appellants were appointed receivers. The 
suit is still pending. They are in possession of said railroad, and its traflîc 
as a common carrier is now condueted by them. On November 2, 1894, ap- 
pellee Keenan filed in the cause his intervening pétition, making the receivers 
parties défendant thereto. He commences his pétition with the statement: 
"That he résides in and is a citizen of the city of Chicago, state of Illinois, and 
is, and bas been for about twenty-nine years, engaged in the business of 
receiving for sale on commission, buylng, selling, and shipping live stock at 
the Union Stock Yards, heretofore adjoining, and now within, the corporate 
limits of said city." He goes on to say that on the 30th and 31st days of Oc- 
tober, 1894, four car loads of cattle were shipped to him from Kansas City, 
over the Atehitson, Topeka & Santa Fé Railroad; that the cars containing 
his cattle were hauled over the road to Chicago, and there taken to the Union 
Stock Yards, and unloaded; that he has paid the freight from Kansas City 
to Chicago, but the receivers refuse to allow the cattle to pass into liis cus- 
tody without an additional payment of eight dollars, or two dollars for oach 
of the four cars. He shows, also, that the wayblll for two of the cars, which 
document was subscribed by the shippers and by an agent of appellants, 
contains the speciflcation, "To be delivered at Chicago station at rate of 
trff;" that on the other two cars the shipper did not advance the freight, and 
as to them no written contract was subscribed by himself, or any person on 
his behalf ; and that appellants hâve provided no means for unloading and 
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delivering cattle at their said "Chicago station." Upon the theory that the 
two dollars per car is a charge made by appellants for moving sueh care 
from the main Une of their road to the Union Stock Yards, and tor there un- 
loading the saine, and for the use of the inelosures and appliances there pro- 
vided in that behalf, and upon the theory that appellants are bound by law 
tn provide at their said Chicago station, or at some point on their line in 
Chicago, "platforms, chutes, yards, stations, and cattle pens," suitable and 
ftppropriate for the unloading and delivery of cattle, Keenan insists that 
the delivery station at the Union Stock Yards must be deenied their Chicago 
station; wherefore he asked the court to order that his cattle be turned 
over to him without payment of the eight dollars, and that appellants be 
required to provide such appliances for the delivery of cattle at some point 
on their road in Chicago, or, in default thereof, that they in future transfer to, 
and unload and deliver at, said Union Stock Yards, without any charge for 
so doing, ail cattle consigned to him. At the time of the flling of Keenan's 
intervening pétition, otlier persons, firms, and corporations, to the number ot 
,36, ail cattle dealers doing business at the Union Stock Yards, joined in a 
similar intervening pétition, but without spécification of particular ship- 
ments of cattle. They aiso, and on the theory advaueed in the pétition of 
Keenan, asked that appellants be ordered, in default of appropriate delivery 
appliances on their line of road in Chicago, to move cars containing cattle 
consigned to any one of the several petitionere, to the Union Stock Yards, 
and there unload and deliver the same, without extra charge for so doing. 
Appellants answered each pétition, and, from sueh answers and a stipula- 
tion made by the parties, the facts appear substantially as herein above 
given. 

Section 6 of the Interstate commerce law, enacted F"ebniary 4, 18.S7, as 
amended March 2, 1889, contains the foUowing provisions: 

"Sec. 6. That every common carrier subject to the provisions of this act: 
shall print and kcep open to public inspection schedules showing the rates 
and tares and charges for the transportation of passengers and property 
which any such common carrier has established and which are in force al: 
the time upon its route. 

"The schedules printod as aforesaid by any such common c-arrier shall 
plainly stato tlie places upon its railroad between which ])roperty and pas- 
sengers will be carried, and shall contain the classification of freight in force, 
and shall also state sépara tely the terminal charges and any rules or régu- 
lations whicii in any wise change, affef:t, or détermine auy i>art or the aggre- 
gate of such aforesaid rates and tares and charges. 

"Such schedules shall be plainly printed in large tyi>e, and copies for the 
use of the public shall he posted in two public and conspicuous places, in 
every dépôt, station, or office of siich carrier wliere pas,sengers or freight, re- 
spectively. are received for transportation in snch form that they shall be 
accessible to the public and can be conveniently inspected." 

In the month of .Tune;. 18114, appellants duly published and iK>sted, iu con- 
nection vnth their schedule of rates (which up to that time sliowed 23% cents 
per hundredweight to be the freight charge on cattle from Kansas City to 
(Uiicago), the following: "On and after July 9, 18SM, a terminal charge of $2.00 
per car will be made in addition to the Chicago i-iites, as shown in the tariffs 
of the Western Fi'eight Association, on livo stock and other freight received 
from or delivered to the stock yards or industries located on the tracks of 
the Union Stock- Yards Railway, the ludiana State Line Railway; and .Ç3.00 
per car on shipments received from or delivered to the Northern Indiana 
Railroad at Hammond." Pursuant to this announcement fand no question 
seems to be made of any default in complying with the statute, or any want 
of knowledge of the foregwing announcement on the part of any peti'tioner), 
appellants exacted the two dollar charge in cjuestion. It may l>e hère added 
that prior to .lune 1, 1894, the T'nion Stock-Yai-ds & Transit Company permit- 
ted appellants and other carriers of cattle by rail to move cars over its tracks 
to the Union Stock Yards, and there unload into its yards and return, without 
charge. On the day last named, said Union Stock-Yards & Transit Company 
commenced, and thereafter eontinued, to make a charge against sueh car- 
riers of from 80 cents to $1.50 per car. 
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Robert Dunlap, for appellants. 

A. W. Green and H. S. Robbins, for appellees. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

SHOWALTER, Circuit Judge, after making the foregoing state- 
ment, delivered the opinion of the court. 

In the récital in Keenan's waybill, "To be delivered at Chicago 
station at rate of tarifî," which is otherwise in print, the word "Chi- 
cago" was evidently written on a space left blank by the printer. 
This was donc at Kansas City. It is obvious from the showing of 
the record that cattle consigned to Keenan were not, within his un- 
derstanding, to be unioaded and delivered at any station in Chicago 
on appellants' line of road. The cattle were to be taken to the 
Union Stock Yards, where Keenan did business. The case of the 
two cars mentioned in said waybill is nowise différent, as affecting 
the matter in controversy, to what it would be if no such paper had 
been subscribed. 

In Covington Stock-Yards Co. v. Keith, 139 U. S. 128, 11 Sup. Ct. 
461, a Mil had been filed by Bliss and Gates against the Kentucky 
Central Railroad Company, to foreclose a mortgage on the railroad 
property of the défendant. Receivers had been appointed, and, at 
the time of the controversy, the suit was pending, and the receivers- 
were in possession of and operating the defendant's road. On the 
18th of June, 1886, Keith filed in the cause his intervening pétition, 
making the receivers the parties défendant. Prior to the commence- 
ment of the foreclosure suit, and on November 19, 1881, the de- 
fendant railroad company had contra cted with the Covington Stock- 
Yards Company, whose cattle yards adjoined the railroad track, and 
were, or were to be, provided with appropriate platforms, chutes, 
feeding pens, and inclosures, for the loading and unloading and de- 
livery of cattle. By this contract, said yards became the railroad 
company's "dépôt for delivery of ail its live stock," and it was not 
to build or "allow to be built on its right of way any other dépôt 
or yards for the réception of live stock." The Covington Stock- 
Yards Company was to perform for the railroad company the serv- 
ice of loading and unloading cattle, and to collect therefor a charge 
from ail shippers and consignées not to exceed 60 cents per car load,^ 
and account to the railroad company for the same. Said stock-yards 
company was also to feed and care for ail cattle brought to the yards 
pending transfer to the cars or delivery to consignées. For this a 
reasonable charge was to be collected, and tumed over to the rail- 
road company; and, for ail thèse instrumentalities and services, the 
latter company was to pay the former a certain compensation.- 
Keith was the owner of appropriately constructed cattle yards, 
separated by the width of a street from the yards of the Covington 
Stock- Yards Company, and adjoining a switch track of the railroad 
company. He had constructed or provided, apparently by the license 
of the railroad company, express or implied, platforms, chutes, and: 
inclosures Connecting his yards with said track. For a time sub- 
séquent to March 1, 1886, ail cattle consigned to Keith, or his firn^ 
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Ke-ith & Wilson, who were dealers in Cattle on commission, were 
unloaded into Keith's cattle yards; but prior to the 18th of June, 
188(>, the receivers eaused Keith's appliances for loading and un- 
loading to be removed from their tracli. Keith was thereafter com- 
pelled to accept delivery of cattle consigned to bis flrm through the 
yards of the Covington Stock-Yards Company, and was thus ob- 
ligea to pay 60 cents per car for a service which, without incon- 
venience either to the public or the railroad company, he was pre- 
pared to dispense with; hence his intervening pétition. The court 
ordered the receivers, in the event that they or their agent in that 
behalf, the Covington Stock- Yards Company, should choose not to 
permit Keith thereafter to take his cattle through their yards with- 
out the 60 cents charge, to allow him to replace his platforms and 
chutes, and to unload and deliver to him thereat (he, or some agent 
employed by him, being then présent to take charge of such cattle) 
ail cattle consigned to him or to his yards. This ruling was affirmed 
by the suprême court of the United States. 

As incidental to its business of transporting or hauling cattle, a 
railroad company must provide the means of loading, unloading, and 
earing for such freight pending its delivery to the consignée. The 
hauling the cattle from one point to another, and the providing the 
car, track, engine, and servants for that purpose, are no more a 
part of the service rendered by the carrier than are the loading and 
unloading and the providing the appliances and servants for those 
purposes. Nor, in the nature of things, is there any reason why, if 
the public convenience be subserved thereby, the compensation may 
not be apportioned so that so much may be paid for the loading and 
the hauling, and so much for the unloading and the care of the 
animais pending delivery. It was not necessarily a hardship or 
wrong, as against the ordinary consignée at Covington, that he pay 
the charge of 60 cents per car for unloading, etc., to the agent in 
charge of the stock yards there. Such charge ought, of course, to 
be specified, as now provided by the Interstate commerce law, in 
connection with the tariff' schedule, in order that the shipper may 
be advised of the same. The question whether a person to whom 
cattle were consigned for delivery at the Covington Stock Yards 
could hâve resisted the charge of GO cents per car was not before the 
court in the Keith Case; nor could the court hâve ruled in the af- 
firmative on such question, assuming due notice to the shipper be- 
forehand, without, in eiïect, compelliug the railroad company to 
perform, for nothing, part of the service comprehended in its obli- 
gations as a carrier. Keith's Case stood on its own facts. Keith 
having, without inconvenience, so far as appears, to the public or 
to the railroad company, and apparently by its permission or the per- 
mission of the receivers, himself provided the facilities and appli- 
ances for unloading into his yards cattle consigned to his flrm, the 
railroad company or the receivers representing it, on the one hand, 
no longer owed to him, as respected cattle consigned to his yards, 
the duty of providing such structures and appliances; nor, on the 
other, was Keith bound to pay the railroad company or its agent 
in that behalf, the Covington Stock- Yards Company, any charge 



760 73 FEDERAL REPORTER. 

whicli, on the face of the case, was distinctly a compensation for the 
performance of such duty. The Case of Keith, furthermore, shows 
the expediency and propriety of separating and apportioning the 
compensation to the carrier, so that the instrumentalities for and 
the service of unloading need not be paid for when tlie consignée 
has no occasion to use said instrumentalities or to exact such serv- 
ice. That décision, on its ultimate and essential facts, is that a rail- 
road Company, when the means for the unloading and delivery of 
cattle hâve been provided by the consignée himself at a convenient 
point on its line of road, may not refuse to make such delivery for 
the sole and only purpose of compelling such consignée to pay a 
charge fixed by the company in response to its obligation to provide 
the means of unloading for consignées who must, necessarily, require 
that service. If Keith's yards had been at some point in Covington, 
remote from the Kentucky Central track, and lie had, by the license 
of the Kentucky Central Railroad Company or the receivers, extend- 
ed a track of bis own from the Kentucky Central track to his yards, 
and had there equipped a station for unloading, there would bave 
been no obligation on the railroad company to Keith or his patrons 
to provide a dépôt on its line for the unloading of cattle consigned 
to his yards; nor could Keith hâve referred to such supposititioua 
obligation as a reason for resisting compensation to the railroad com- 
pany for the service of moving cattle cars from its line over his track 
to his yards. 

In the case at bar, appellants, with their own engines and switch- 
ing crew, remove the cars laden with cattle from a point on the Chi- 
cago end of their line, over the track of the Union Stock- Yards & 
Transit Company, to the Union Stock Yards. For this transfer from 
their own line to the stock yards, they charge, as stated on the tarifE 
schedule, $2 per car. Ail the petitioners do business at the 
Union Stock Yards. It is the understanding between them and 
appellants that cattle cars consigned to them are to be taken to the 
Union Stock Yards, and there unloaded. Upon the gênerai and or- 
dinary obligation of a common carrier of such freight to provide 
the appliances for unloading, and upon the fact that appellants hâve 
not provided means for unloading and delivering cattle at their 
freight dépôt in Chicago, petitioners argue: First, that the |2 
per car is for dépôt facilities at the stock yards; and, second, 
that the stock-yards station must be held to be appellants' "Chicago 
station," in the same sensé as would be the terminal station at 
Twelfth and State streets if cattle yards aad facilities for unload- 
ing were there provided. But the obligation of appellants to fur- 
nish delivery facilities upon their line of road in Chicago îs not due 
to thèse petitioners with respect to cattle which appellants are ex- 
pected to bring to the Union Stock Yards. Petitioners do not désire 
their cattle unloaded and delivered at any point in Chicago on ap- 
pellants' line of road. The |2 per car is not a charge for the use 
of the inclosures and station flttings at the stock yards, but for 
moving the cars from the line of appellants' road, and over the line 
of another company (which company exacts from appellants a toU 
of 80 cents per car), to a point in Chicago on said last-named line. 
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The cas« is tlie same as though. petitioners themselves owned the 
stock yards, and the delivery station there, and the tracks leading 
to said station, and appellants charged them $1.20 for transferring a 
car from appellants' Une in Chicago to said stock-yards station. If 
facilities for unloading cattle cars were provided by appellants at 
their station in Chicago (the showing of the record being otherwise, 
as it is), the fact would be immaterial, since the petitioners' cattle 
must be taken by appellants to the Union Stock Yards. Appellants* 
failure to supply unloading facilities at its Chicago terminal station 
can in no way aiïect the rights of a litigant who, in view of the 
question at issne, could in no event hâve beneflted by such facilities. 

The learned counsel for appellees treat the Covington Case as a 
pronoun cernent by the suprême court that the receivers there must 
forego their 60 cents per car, and let Keith's cattle be delivered 
through the Corington Stock Yards, unconditionally. On the con- 
trary, the essential and central fact upon which the judgraent went 
was, as already explained, that Keith's yards adjoined the track, and 
he had, without hurt to the railroad company or to the public, and 
apparently by the license of the company, provided the means of 
unloading into his own yards. He had no occasion to avail himself 
of the service of, and the instrumentalities provided by, the Cov- 
ington Stock- Yards Company, the concern which had assumed, to 
that extent, the duty of the carrier; hence the order that his cattle 
must either be unloaded into his own yards, or else passed free of 
charge through the yards controlled by the Covington Stock- Yards 
Company for the railroad. If the rule of law had been as counsel 
for thèse appellees contend, then the order would hâve been that 
Keith's cattle be unloaded free of charge into the yards used by the 
railroad company, without any alternative. The alternative im- 
plies that except in the case of Keith, or of a person having cattle 
yards and unloading facilities in Covington similarly situated with 
respect to the road operated by the receivers, the yards provided by 
the railroad company or the receivers as a place of delivery must 
be used, and the 60 cents paid as a proper item in the freight charge. 
To any assumed rule of law that a carrier could not divide into two. 
or more items his freight charge for carrying live stock, so that the 
instrumentalities for unloading and delivery need not be paid for by 
consignées who are themselves prepared to receive their cattle di- 
rectly from the cars, the décision in the Covington Case cannot be 
referred. The opinion states no such rule; nor can any such rule 
be evolved therefrom consistently with the judgment of the court. 

When, as hère, the delivery ia to be made in Chicago, but at a 
point away from the carrier's line, and by means of a track not 
owned or possessed by the carrier, the printed schedule of such 
carrier showing in two items the compensation exacted for the haul 
to Chicago, and that exacted for the transfer in Chicago to the point 
of delivery, the theory that such carrier is bound by law to unload 
sùch freight at a station on its own line in Chicago, and that the 
transfer from its line to a point on the other line for the purpose of 
delivering at the latter point (being an équivalent or substitute for 
what ought to hâve been donc pursuant to such supposed obligation) 
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is comprehenJed in the serA'ice of hauling to some station on its Une 
in Chicago, is unsound. One side of tlie proposed équation is mytli- 
ical. Tbere is no obligation on tlie carrier in such a case, and as 
to such a consignment, to unload at a station on its Une in Chicago, 
or to provide unloading and delivery facilities at such station. In 
the carrier's charge for the haul to any station or point on its line 
in Chicago, in such a case, there is not comprehended any compen- 
sation for unloading facilities at such station or point. The 23^ cents 
per hundredweight pays thèse appellants for hauling froni Kansas 
City to a station or point on their Une in Chicago ; the $2 per car pays 
for the transfer thence to the stock yards, where the consignées de- 
sire the delivery to be made. 

The Covington Case was prier to the Interstate commerce law. 
Within the express terms of the second paragraph of section 6, 
quoted in the statement which précèdes this opinion, the total com- 
pensation to the carrier for his services as carrier may be divided 
into at least two items. The séparation by thèse appellants of their 
charge for loading and hauling to Chicago from their charge for 
transferring from their line in Chicago to a specifled point in Chi- 
cago, away from their line, is authorized by the statute. No satis- 
factory reason suggests itself against the legality and propriety, un- 
der spécial circumstances, such as exist hère and as existed in the 
Covington Case, of such a division of his compensation by a carrier 
even apart from the statute. The learned district judge who made 
the order appealed from evidently understood the opinion in the 
Covington Case to imply that no di\ision of a carrier's charge could 
be made. If this were the sound construction of that case, the stat- 
ute bas changed the rule, as already suggested. 

It is not suggested, assuming any such charge as is licre in ques- 
tion to be légal at ail, that the amount is unreasonable. The con- 
tention that the carriers must niove cattle from their Unes of road 
over the track of the stock-yards company to the stock yards, with- 
out compensation other Ihan as contained in their charges for haul- 
ing to points on their respective Unes in Chicago (and this is what 
the claim of thèse appellees amounts to), is iuvalid. 

The order appealed from is reversed, and the cause remanded, 
with the direction that said order be vacated, and the intervening 
pétitions dismissed, for want of equity. 



BROWN V. PARKER. 

(Circuit Court of Appeals, lîigiith Circuit. Aprll 17, 1896.) 
No. 702. 

1. AsSIGNMBKT FOR BbNEPIT OF ClîBDITORS — ReFUSAL OF ASSIGNEE TO QUALIFT 

— Ajtoiktmbnt of Succbssok. 

ïlie lowa statute (McClain's Ann. Code, § 3307) requires the county dis- 
trict court, uTider certain circumstances, and "on the application of any 
person interested," to appoint some other person to exécute tlie trust. 
HeUi, an assignée who has accepted and flled the deed, and talien pos- 
session of the property, though he has uot filed an inventory or givea 
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bond, is a "person interested," on whose application a suecessor may be 
appointed. 

2. Same— When Appointmbnt mat be Made. 

Statutory authority to appoint a suecessor If the assignée fail to file a 
bond and inventory witbin 20 days after the assignment (McClaln's Ann. 
Code lowa, § 3307) includes power to make such appointment before ex- 
piration of tlie 20 days, on the request of the assignée and his refusai to 
qualify. 

In Error to the Circuit Court of the United States for the District 
■of Kansas. 

Thls suit was brought by George H. Brown, as assignée of the firm of John 
H. Engle & Son, the plaintilï in error, against George R. Parlier, the défend- 
ant in error, to recover damages for the alleged wrongful conversion on or 
about July 22, 1893, of a stock of merchandise situated in the town of Gay- 
lord, Smith county, Kan. The material faets relied upon to sustain the 
action may be stated as foUows: Prior to July 17, 1893, the flrm of John H. 
Engle & Son, consisting of John H. Engle and John E. Engle, had been doing 
a gênerai merchandise business at Hamburg, Premont county, lowa, and 
also at Gaylord, Smith county, Kan., havlng stores at both of said places. 
They had become flnancially embarrassed, and, on the day last mentioned, 
John H. Engle, the senior member of the firm, executed at Hamburg, lowa, 
in the firm name, a gênerai assignment for the beneflt of creditors to Edward 
Sudendorf, as assignée. ïhe deed of assignment in ternis covered the two 
stocks of goods situated at Gaylord, Kan., and the stock situated at Hamburg, 
lowa. The deed of assignment was delivered to the assignée therein named, 
and was by him duly recorded in Premont county, lowa, on July 18, 1893. 
On the succeeding day, to wit, July 19, 1803, John R. Engle, the junior mem- 
ber of the firm who managed the business at Gaylord, Kan., executed a 
mortgage on the stock of goods there situated, in favor of the défendant, 
George R. Parker, to secure a debt in the sum of $438.70, which the flrm of 
John H. Engle & Son then owed to said Parker. This mortgage was duly 
recorded on July 19, 1893, in Smith county, Kan., and In accordance with its 
provisions the mortgagee shortly thereafter took possession of the mortgaged 
property. It was claimed by the défendant, Parker, that, when the last- 
mentioned mortgage was executed in his favor, he was led to believe, by 
représentations made to him by John R. Engle, the mortgagor, that he had 
purchased ail the interest of his co-partner in the stock of goods located at 
Gaylord, Kan., and was entitled to exécute a mortgage thereon, as his sole 
and individual property. A demand was subsequently made on the défend- 
ant, Parker, by Edward Sudendorf, as assignée of the flrm of J. H. Engle & 
Son, for the restoration of the mortgaged property to him, as assignée, which 
demand was refused. Thereafter this suit was brought by George H. Brown, 
as assignée of John H. Engle & Son, to recover the value of the stock of 
goods located at Gaylord, Kan., on the ground that it had been wrongfully 
seized and converted by the défendant, Parker, to his own use. Prior to the 
bringing of such suit, George H. Brown, the plaintiff, had been substituted 
as assignée in the place and stead of Edward Sudendorf, the original as- 
signée, by an order to that effect made by the Honorable Walter I. Smith, 
judge of the district court in and for Premont county, lowa. At the con- 
clusion of the plaintifC's testimony the circuit court directed the jury to retum 
a verdict in favor of the défendant, llie case cornes to this court on a writ 
of error that was sued ont by the plaintlfC below. 

George E. Stoker (Charles J. Dobhs was with him on the brief), 
for plaintiff in error. 

Webb McNall and E. S. Ellis (W. W. Caldwell was with them on 
the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 
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The question presentèd by this record is whether tlie circuit court 
properly directed the jury t'o return a verdict for the défendant ; and 
the décision of that question tums upon the f urther inquiry whether 
the order substituting George H. Brown as assignée in place of Ed- 
ward Sudendorf was void, and for that reason subject to be attacked 
collaterally. The order thus made was as follows: 

"In the District Court of lowa in and for Fremont County. 
"In tlie Matter of tlie Assignment of J. H. Engle & Son. 

"On this second day of August, 1893, cornes B. Sudendorf, uanied as as- 
signée by the written gênerai assignment made by J. H. Kngle & Son, July 
17, 1893, recorded in Boolt D, pages 513 and 514, of the Records of Fremont 
Oounty, lowa, and refuses to qualify as such assignée; and therenpou 
George H. Brown, of Hamburg, lowa, is appointed as assignée in place of 
E. Sudendorf, and the bond of said assignée is fixed at double the amount of 
hls inventory and valuation of the property assigned; and said George H. 
Brown, on giving such bond with sureties approved by the clerk of the dis- 
trict court of Fremont county, la., shall possess ail the powers conferred 
upon the said E. Sudendorf by said written assignment and the laws of this 
State, and shall, in like manner, be subject to ail the duties imposed on said 
B. Sudendorf under said assignment and the laws of lowa. 

"Done at chambers at Gouncil Bluffs, la., the date above given. 

"Walter I. Smith, .Tudge. 

"Filed August 3, 1893. L. F. Kline, Clerk." 

The foregoing order was made in obédience to a written applica- 
tion for the appointment of a new assignée, which was sigued and 
flled by Edward Sudendorf, wherein the said Sudendorf represented, 
in substance, that, on account of certain business engagements, it 
was impossible for him to qualify and act as assignée, in compllance 
with the provisions of the deed of assignment. The order was also 
made upon the assumption that the power to make the sanie was con- 
ferred by section 3307, McOlain's Ann. Code lowa, which reads as 
follows : 

"In case any assignée shall die before the closing of his trust, or in case 
any assignée shall fail or neglect for the period of twenty days after tlie 
making of any assignment, to file an inventory and valuation. and give 
bonds as required by this chapter, the district court, or any judge tliereof, 
of the county where such assignment may be recorded, on the application 
of any person interested, shaU appoint some person to exécute the ti-ust 
embraced in such assignmeut; and such person, on giving bond witli sure- 
ties as required above of the assignée, shall possess ail the powers conferred 
upon such assignée, and shall be subject to ail the duties hereby iniijosed, 
as fully as though named in the assignment; and in case any security shall 
be discovered to be insufïicient, or, on complaint before the court or .iudge, 
it should be made to appear that any assignée is guilty of wasting or mis- 
applying the trust estate, said court or judge may direct and require addi- 
tional security, and may remove such assignée and may appoint others in- 
stead; and such persons so appointed, on giving bond, shall bave full power 
to exécute such duties and to demand and sue for ail estate in the hands of 
the person removed, and to demand and recover the amount and value of 
ail moneys and property or estate so wàsted and misapplied which he may 
neglect or refuse to make satisfaction for, from such person and his sureties." 

It is contended in behalf of the défendant in error that the afore- 
said order was not authorized by the provisions of section 3307, 
supra, and is void, because it was not made on the application of 
any person interested in the assigned estate. It has also been sug- 
gested that it was void for the further reason that the appointment 
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of a new assignée in place of Edward Sudendorf was made within 
less than 20 days after the making of tlie assignment. We think 
that the flrst of thèse propositions is untenable, for the following 
reasons: It will be observed that the statute does not, in terms, re- 
quire the application for the appointment of a new assignée to be 
made either by a créditer of the assigner, or by the assigner himself. 
On the contrary, the language of the statute is, in substance, that 
the application may be made by any person interested. This means, 
we think, that, when a court or judge is solicited to appoint an as- 
signée in the place of the one named in the deed of assignment, such 
order shall not be made at the instance of a mère interloper, but 
shall only be made at the instance of a person who has some Per- 
sonal interest, either as a créditer or otherwise, in asking for the 
appointment of a new assignée to administer the trust. The stat- 
ute does not undertake to deline the degree or kind of interest which 
a petitioner must possess, and, in the absence of such provisions, any 
person should be deemed an interested party who occupies such a 
relation to the assigned property, or to any part thereof , that he may 
be held responsible for its care and management. Now, in the prés- 
ent case the testimony shows that Edward Sudendorf occupied the 
relation last described wlien he applied to the district judge of Fre- 
mont county, lowa, for the appointment of an assignée in his place 
and stead. While it is true that he had not at that time qualifled 
as assignée of the flrm of John H. Engle & Son, by filing an inven- 
tory and giving the bond required by law, yet the évidence shows 
that he had accepted the deed of assignment from the assigner, and 
had caused the same to be duly recorded. He had also taken pos- 
session of that portion of the assigned property which was situated 
in the state of lowa, and, having thus taken possession of it, he be- 
came responsible for its custody, and could only be relieved of such 
responsibility by delivering the property to some person who had 
been duly appointed to administer the trust. In view of thèse facts, 
we think that he was authorized to make an application for the ap- 
pointment of an assignée, and that an appointment made on his ap- 
plication was not a void appointment, but was made at the instance 
of an interested party. There is no reason, so far as we can perceive, 
why an assignée who has become vested with a qualifled title to 
property belonging to the trust estate, and who desires to divest him- 
self of such title and to relinquish the trust, should not be regarded 
as having a sufBcient interest to warrant him in making an applica- 
tion for the appointment of a new trustée or assignée. The lowa 
statute, in our opinion, was designed to cover cases of that kind, as 
well as those cases where the assigner or a créditer is the moving 
party. 

We are also of the opinion that the second objection to the order 
appointing the plaintif! as assignée is not founded upon a reasonable 
interprétation of the aforesaid statute. The statute does provide 
that the district court, or any judge thereof, shall appoint some per- 
son to exécute the trust embraced in the assignment, if the assignée 
named therein fails or neglects for the period of 20 days after the 
making of the assignment to flle an inventory and valuation and to 
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give bond as required by law; but this cannot be held to mean that 
said court or judge must, in every instance, wait for a period of 20 
days before naming a new assignée, when the appointment is made 
on the ground that the original assignée has relinquished the trust. 
That View of the statute would frequently lead to great loss and in- 
convenience, for the reason that no steps could be taken, during a 
period of 20 days, to collect or to administer the assigned property, 
even when the assignée named in the deed at once declined to accept 
the trust. We think, therefore, that the statute must be held to 
mean that the court shall wait for the statutory period when no af- 
firmative action is taken by the assignée, but that it mav appoint an 
assisrnee within the statutory period, if the original assignée déclines 
to qualify, and requests that some other person be appointed in his 
place. In other words, the statute provides that the failure of the 
assignée to file an inventory and give bond for the period designated 
in the statute shall be deemed conclusive évidence that he has elect- 
«d not to qualify as assignée. But it does not exclude other évidence 
of that fa et, nor prevent the court or judge from appointing a suc- 
cessor, when, before the expiration of 20 days, the original assignée 
appears and formally announces his intention not to qualify. It is 
the fact that the assignée named in the deed of assignment has re- 
linquished the trust which confers jurisdiction to appoint a succes- 
sor in office, and that fact may be established either by the failure 
of the assignée to qualify for a period of 20 days, or by a formai 
statement made by the assignée that it is his intention not to qualify. 
From the fact that the order above quoted was made by one of the 
judges of the district court of the state of lowa, it is fair to présume 
that it was made in accordance with a well-established practice in 
that state, and that in the administration of the assignment act the 
courts of lowa construe the statute in tlie manner above indieated. 
We also flnd some reasoning in the case of Drain v. Miekel, 8 lowa, 
438, 446, which indicates that it is the established view in that state 
that it is the nonaeceptance of the trust by the original assignée, 
however that fact may be ascertained, rather than the mère lapse of 
time, which confers jurisdiction to appoint an assignée in lieu of the 
one named in the original deed of assignment. We aecordingly con- 
clude that the order in question was a valid order, and was not sub- 
ject to collatéral attack, even though it was made within less than 
20 days after the deed of assignment was executed. 

In the circuit court no questions appear to hâve been raised, other 
than those above mentioned. At the conclusion of the plaintiff's tes- 
timony the trial court directed a verdict for the défendant on the sole 
ground that the order appointing the plaintiff as assignée was void, 
and for that reason conferred no title. As we are not able to as- 
eent to that view, the case must be reversed and remanded, with di- 
rections to grant a new trial, and it is so ordered. 
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LUMLEY V. BACKUS MANUF'G CO. 

(Circuit Court of Appeals, Second Circuit. April 7, 189G.) 

Négligence— Formation op Ice on Sidewalk. 

In an action for personal injuries, alleged to hâve been caused by the de- 
fendant's negiigently permittlng ice to form and remain on tlie sidewalk, 
in front o( premises in ttie city of New YorlJ, ou which the plaintiff, who 
was defendant's tenant, slipped and fell, it appeared that whatever ice 
formed at the place in question had fonned less than an hour and a half 
before the accident, and there was uothing to show that, before its forma- 
tion, there was anything dangerous or requiring attention at such place. 
Held that, in view of this sliowing and the iinown variability of the win- 
ter climate in New York City, there was no sufficient évidence of négli- 
gence to justify a verdict against the défendant. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This case cornes hère on a writ of en-or to review a judgment of 
the circuit court, Southern district of New York, in favor of de- 
fendant in error, who was défendant below. The action was to re- 
cover damages for personal injuries caused, as plaintiiï claimed, by 
defendant's négligence. At the close of plaintiff's case, the court 
directed a verdict for the défendant. 

Wm. D. Tyndall, for plaintiff in error, 
Jesse Stearns, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The défendant, a reunsylvania cor- 
poration, was the lessee of premises No. 130, on the south side of 
West Thirty-Fourth street, in the city of New York; and plaintif! 
occupied a portion of said premises, as tenant of the défendant, un- 
der a sublease. The négligence averred in the complaint was that 
on "March 1, 1893, défendant, by its servants, employés, and agents, 
permitted the entrance and approach and passage to said premises 
to be covered with water, which qtiickly froze, and thereby coated 
the flagging, steps, and premises of défendant with ice, making the 
said flagging, steps, and premises very unsafe, dangerous, and unfit 
for their proper and reasonable use by the plaintiiï." It was further 
averred that "défendant, by its said servants, agents, and employés, 
well knew the said dangerous condition of the flagging, stejjs, en- 
trance, and premises, and took no measures to warn the plaintiff 
of its condition." 

The proof showed that it snowed the night before March 1, 1893, 
and that prior to that the weather was icy. PlaintifC's son testifled 
that he went ont of the house to get his breakfast at about 9:30 a. 
m., and that at that time there was snow and ice on the steps, which 
had accumulated there the previous night, making it necessary for 
him to be careful, and pick his way along down the steps. On his 
return from breakfast, he saw a colored boy, who was employed 
about the house, engaged in cleaning them. The boy had a pail of 
hot water and a broom. He was dashing the water on the steps, and 
then scrubbing with the broom, to get the snow and ice off. How 
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long he was engagea in tMs work witness did not know. "WTien 
witness saw him, the boy was standing on the top step. Witness 
passed him, and went into the house. Subsequently, and about 12 
o'clock noon, the witness again left the house. At that time the 
steps were ail washed off, and witness did not testify to obserring 
anything dangerous upon them or in their vicinity at that time. He 
retnrned to the house about 1 :30 p. m., in company with his mother 
and sister. At that time there was ice on the sidewalk in front 
of the steps, on the stone right in front of the bottom step, and be- 
tween the two posts at the f oot of the railings of the stoop. Witness 
testifled that he did not think this ice extended OTer the sidewalk as 
far as the gutter, but covered the stone in front and "a little oyer in 
the court" or area way, which, according to the diagram in évidence, 
is separated from the sidewalk by a low curb, surmounted by a rail- 
ing. The sister slipped on this ice, and fell. She testified that she 
had been ont of the house to breakfast, and again a second time, but 
was not asked as to the condition of affairs on those two occasions. 
She testifled that when she fell, which was on her return with her 
brother and mother, the ice on which she slipped was in the middle 
of the flagging as she was starting up the steps, and that the whole 
flagging adjoining the steps was covered with ice. This was shortly 
before her father's accident. The plaintiff testifled that he left the 
house in the forenoon, and that the ice was not there then. He re- 
turned about 1 :30 p. m. He was walking along close in to the rail- 
ings, so as to avoid any ice if it was possible; and, when he came 
close to the house, he "came to the posts at the foot of the railings" ; 
and as he "came around the post, and was just going up the steps," 
his foot slipped from under him, and he fell. What he slipped upon 
was a sheet of ice which covered the stone which is on a level with 
the sidewalk, running between the two posts. That individual stone, 
which was about Cx3 feet, was covered with ice, but he did not notice 
ice particularly on any other stones there. There was no proof as 
to the température at any time that day, except that it is manifest 
that at some time prior to the accident it was below the freezing 
point at the place in question. This is substantially ail the testi- 
mony in the case. 

It is manifest that whatever ice formed in front of the steps had 
so formed less than 1| hours before plaintifE fell, and there is noth- 
ing to show that, before its formation, there was anything dangerous 
in or requiring attention in the approach to the premises. We con- 
cur with the trial judge in the conclusion that there is no sufiicient 
évidence of négligence on the part of défendant in keeping the ap- 
proach to its premises reasonably safe. The winter climate hère 
is characterized by sudden and violent changes of température. In 
this city, in the winter season, it is not uncommon to see snow be- 
hind an area railing melting under the direct rays of the sun, while 
at the same time the water that flows from it over so much of the 
sidewalk as lies in the shadow is freezing hard. It would on such 
a day be impossible for any one to keep the level surface of the side- 
walk and the approaches to the steps of a stoop at ail times free 
from ice, without remaining continuously on the watch; and certain- 
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ly no such obligation resta upon the householder, whatever may be 
bis obligations when some dangerous obstruction bas continued long 
enough to cbarge him witb notice of its existence. The plaintiff, 
tberefore, failed to make ont the négligence charged in his com- 
plaint. 

It was suggested hère (wbether the point was made below or not 
does not appear) that the défendant was responsible for the présence 
of the ice, on the theory that it was formed from the water which 
the boy used in washing oiï the steps. But the proof is not suiîfi- 
cient to sustain such a linding. There is nothing to show that 
any dépression of the stone or imperfection of the sidewalk pre- 
vented water from running off it in the ordinary way, into the gut- 
ter, or called for any peculiar or unusually careful management in 
cleaning the stoop. 

The jadgment of the circuit court is afflrmed. 



UNITED STATES ex rel. SIEGEL v. BOARD OF LIQUIDATION OF 

CITY DEBT. 

(Circuit Court, E. D. Louisiana. March 11, 1896.) 

No. 12.478. 

Constitution AL Law — Judicial Législation — Louisiana Constitution and 
Statutks. 

The Louisiana statute (Act No. 133 of 1880) relative to the funding of 
the debt of the city of New Orléans, as amended by Act No. 07 of 1884, 
exeepts from its benefits the floating debt of the year 1879, and forbids 
the funding of such debt; and, though such exception should be held to 
be a violation of article 254 of the constitution of Louisiana of 1879, re- 
quiring the gênerai assembly to enact législation to liquidate the indebt- 
cdness of the city, the courts are without power to require the authori- 
ties of the city to disregard such exception, since to do so would virtually 
amount to enacting a law for the funding of a debt for which the légis- 
lature had refused to provide. 

Pétition flled December 31, 1895, by Henry Siegel, a citizen of 
Germany, praying for a writ of mandamus to the board of liquida- 
tion of the city debt to order the board to f und, or pay to relator, cer- 
tain judgments at law heretofore obtained in this court against the 
city of New Orléans, aggregating the sum of |21,008.36. Upon a 
motion made by the défendant, at the close of the évidence, to direct 
a verdict against the relator, the court granted the same, for the 
following reasons. 

Charles Louque and H. L. Lazarus, for relator. 
Branch K. Miller, for défendant. 

PARLANGE, District Judge. The relator heretofore obtained in 
this court several judgments against the city of New Orléans. The 
same were, in terms, made payable out of the revenues of the city 
of New Orléans for the year 1879, and out of the surplus of any sub- 
séquent years, in accordance with section 3 of x\ct No. 30 of the 
v,73F.no.5— 49 



770, 73 FEDERAL REPORTER. 

extra session of tlie gênerai assembly of this state held in 1877. 
Thèse judgments were based upon floating debts or claims against 
the city created during, for, and against the year 1879. The relator 
prays for a mandamus ordering the board of liquidation of the city 
debt to fund or pay said judgments. Counsel for relator stated in 
open court that they ab.andoned any claim to hâve the judgments 
paid in this proceeding out of any surplus or revenues for the years 
subséquent to 1879, and they restricted the demand in this matter 
to a prayer to hâve the judgments funded into bonds by the board, 
or paid by the board with the proceeds of the sale of bonds. It was 
perfectly évident that relator could make no tenable claim to hâve 
his judgments paid out of such surplus, even if the pleadings be taken 
as setting forth and including a claim on relators part to hâve his 
judgments paid out of such surplus, and even if such sui'plus had 
been proven to exist. It is true that section 3 of Act No. 30 of the 
extra session of 1877 déclares that the "revenues of the several 
parishes and municipal corporations in this state, of each year, shall 
be devoted to the expenditures of that year ; provided that any sur- 
plus of said revenues may be applied to the payment of the indebted- 
ness of former years." But in a suit brought by this same relator the 
suprême court of the United States held (U. S. v. Thoman, 15G U. S. 
353, 1.5 Sup. et. 378) that the provision as to the surplus is not 
mandatory, but only permissive, to the municipal corporations or 
parishes, and that the provision créâtes no contract right in a holder 
of indebtedness of former years which can be enforced by a man- 
damus. As the council of the city of New Orléans has never appro- 
priated any part of the surplus (if such exists) towards the payment 
of relator's judgments, it is clear that the relator has no claim upon 
such surplus. ïliis matter is therefore to be considered as a pro- 
ceeding the sole object of which is to compel the board to fund re- 
lator's judgments, and give him bonds therefor, or to pay the judg- 
ments with the proceeds of the sale of the bonds which the board is 
authorized to issue. Article 254 of the constitution of Louisiana of 
the year 1879 makes it the duty of the gênerai assembly to "enact 
such législation as may be proper to liquidate the indebtedness of 
the city of New Orléans and apply its assets to the satisfaction 
thereof." The gênerai assembly, proceeding to carry out this consti- 
tutional mandate, enacted, among other législation, Act No. 133 of 
1880, Act No. 58 of 1882, and Act No. 67 of 1884, which was amended 
by act No. 128 of 1890 in particulars which do not aflect the présent 
controversy. By Act No. 133 of 1880 the board of liquidation of the 
city debt was created. The board was authorized by that act to re- 
tire and cancel the entire valid debt of the city of New Orléans, by 
the sale of new bonds created by said act, and by the application 
of the proceeds to the purchase of the old obligations. But from 
the beneûts of this scheme the act specially excluded ail the floating 
debt created up to the date of the passage of the act, "whether repre- 
sented by bonds of varions classes or by judgments." Section 4 ot 
Act No. 133 of 1880 makes it an offense punishable by fine and im- 
prisonment for any member of the board to use any of the new bonds 
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created by the act, or the proceeds thereof, for purposes other than 
those contemplated by the act. Act No. 133 of 1880 failed oi its 
purpose to cause the retirement of the city debt, and no bonds were 
issued nnder said act. In 1882 the gênerai assembly of Louisiana 
«nacted Act No. 58 of that year. That act recited "that the city's 
creditors had indicated their willingness to settle claims equitably. 
It authorized the city, through the board, to extend for 40 years the 
payment of ail outstanding bonds, except those known as "l'remlum 
Bonds," and to levy and collect a spécial tax to pay the interest on 
ail bonds except the premium bonds. Under Act No. 58 of 1882, 
bonds for a large amount were issued. Act No. 133 of 1880 was 
amended by Act No. 67 of 1884. The amendaient enlarged the 
scope of act No. 133 of 1880 by allowing the funding of the iloating 
debt for years prior to 1879. Therefore, whereas under Act No. 133 
of 1880 the board was forbidden from funding any of the floating 
debt prior to 1879, the only inhibition with regard to the fundable 
claims which now remains under Act No. 67 of 1884 is as to floating 
debt or claims .created for and against the year 1879 and subséquent 
years. Section 3 of Act No. 133 of 1880 reads as follows: 

"Sec. 3. Be it furtlier enaeted," etc., "tliat the board of liquidation of the 
city debt be and it Is hereby autliorized and empowered to retire and cancel 
the entire valid debt of the city of New Orléans, except the floating debt 
created up to the date of the passage of thls aet, whether represented by 
bonds of varions classes or by Judgments, either by the sale of the new 
bonds created under this act and appliance of proceeds to the purchase of 
such old obligations, or by exchange of the new bonds against said old obli- 
gations, on such terms as may be agreed upon betweeii the holders of the said 
old obligations and the board of liquidation; provided the new bonds sliall 
not be sold for a less sum than eighty cents in cash, on the dollar, and that 
no exchange shall be made at a greater rate than flfty cents in new bonds 
per dollar of the face value of the old obligation with interest acci'ued 
thereon; and provided further, that the entire Issue of new bonds sold or 
exchanged, as above provided, shall not exceed in ail ten millions of dollars." 

Section 2 of Act No. 67 of 1884 reads as follows: 

"Sec. 2. Be it further enacted," etc., "that section 3 of Aet Xo. 133, ap- 
proved April 10, 1880, be amended and reënaeted so as to read: That the 
said board of liquidation of the city debt be and it Is hereby authorlzed and 
required, and it is made the duty of the said board, to retire and cancel the 
entire debt of the city of New Orléans now in the form of executory judg- 
ments and reglstered, under the provisions of Act No. 5 of 1870, and that 
which hereafter may become nierged into executory judgment.s and likewlse 
reglstered; except the floating debt or claims created for and against the 
year 1879 and subséquent years; that it is the fuU extent and meaning of 
this act to apply solely the privilèges thereof to execvUory judgments, at 
présent rendered against such city, and to such floating debt or claims against 
said city for 1878, and previous years merged and to be merged into 
executory judgments, whether absolute or rendered against the revenues 
of any particular year or years, previous to the year 1879; tliat for the pur- 
pose of retiring and cancelllng said judgnient debt, the said Iward is autlior- 
ized and required either to sell the bonds to be Issued under this act at not less 
than their par value and apply the proceeds thereof to the pa.vment of the 
said judgments, as above specifled, or issue said bonds in exehange for said 
judgments." 

As relator's judgments state, in terms, that they are to be paid 
ont of the revenues of 1879, and out of the surplus of subséquent 
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years, and as relator is hère seeking to liave his judgments Batisfied 
by means totiUy différent from those whicli hâve been adjudged to 
him, the first inquiry which suggests itself is, on what law or right 
does the relator base his demand? As I under stand it, the answer 
which is attempted to be made to that question, and the argument 
offered in behalf of relator, are as foUows: In the case of Board v. 
Hart, 118 U. S. 136, 6 Sup. Ct. 995, the suprême court of the United 
States stated substantially, in gênerai terms, that the holders of the 
floating debt of the city of New Orléans existing at the time of the 
passage of Act No. 133 of 1880, who hâve established the validity 
of their claims by judicial process, are protected by the provisions 
of the constitution of Louisiana adopted in 1879 from being excluded 
from sharing In the proceeds of the property and fund which by Act 
133 of 1880 were, in terms, appropriated to purchase and retire the 
bonds of the city. With this déclaration as a foundation, relator's 
counsel urge that the inhibition in Act No. 67 of 1884 against the 
funding of the class of indebtedness to which relator's judgments 
confessedly belong, is unlawful and of no effect, and that the inliibi- 
tion and exception should be expunged by the court from Act No. 
67 of 1884, and that the expurgated statute would then command 
the board to fund ail the indebtedness of the city of New Orléans, 
without exception. In one essential particular, the Hart Case was 
precisely the converse of the case at bar. In the Hart Case, the 
board, after having, by a compromise, agreed to fund Hart's claim, 
refused to comply with its agreement to issue the bonds. Hart's 
claim was founded on contracts for municipal purposes made from 
1871 to 1877, and liad been merged into a judgment, and was con- 
ceded to belong to a class of claims which had been admitted to the 
beneflts of the funding scheme by Act No. 67 of 1884. The board re- 
sisted solely on the ground that the acts of 1882 and 1884 conflicted 
as to the application of the property and funds of the city, and "that 
ail the property of the city not dedicated to public use, and also 
the surplus of what was known as the Tremium Bond Tax," were 
pledged, under Act No. 58 of 1882, and by previous législation, to 
the payment of other bonds of the city which were outstanding, and 
that the act of 1884, in so far as it directed a diversion of that prop- 
erty and fund, impaired the contract with the holders of those bonds, 
and was therefore unconstitutional and void." Therefore, in the 
Hart Case, the board of liquidation was ref using to obey the act of 
1884, which plainly enjoined upon it to pay Hart's claim, while in 
the case at bar, relator seeks to hâve the board ordered to disobey 
the act of 1884, which, with equal plainness and with réitération, 
forbids the board from paying relator's judgments. The statement 
made by the suprême court in the Hart Case, that the property of 
the city is the pledge of ail its creditors, was a gênerai déclaration 
of the right and justice of the case, with which the court answered 
the board's contention, and upon which the court based its décision 
in ordering the board to obey the act of 1884. See, in this con- 
nection, State V. Board of Liquidation, 40 La. Ann. 398, 4 South. 
122. There was no référence made in the Hart Case to the valid- 
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ity or invalidity of tlie exception made in the act of 1884 which 
excludes, in terms, relator's claims. Ko autliority bas been cited to 
me, nor bave I discovered any, to the efEect tliat the exception in the 
uct of 1884 is invalid. It may well be that the gênerai assembly 
had the right to make the exception. If, for instance, relator's 
claims were obnoxious to the constitutional amendment of 1874 
(Acts 1874, p. 56) forbidding the city of New Orléans from increas- 
ing its debt, etc., relator might still hâve been entitled to judgments 
a!.,ainst the revenues; but it would not follow, necessarily, that he 
Vkould be entitled to the beneflts of the funding scheme. Article 254 
of the constitution refers to the valid indebtedness of the city, and 
the suprême court, in the Hart Case, cannot be understood as hav- 
ing referred to any but lawful indebtedness. However, this consid- 
ération need only be briefly mentioned, because it is not essential 
to the décision of this case. It is clear that article 254 of the con- 
stitution of Louisiana is not self-operating. It is equally clear that 
if the gênerai assembly had wholly disregarded its duty to carry ont 
article 254, and had enacted no législation whatever to that end, 
the court could not hâve created such an agency as the New Orléans 
board of liquidation, or provided the funding scheme for the relief 
of the relator. The relator would hâve be(>n left to the means of 
payment which his judgments recite, and to such other modes of re- 
lief as he might hâve outside of article 254, and of the législation 
enacted to carry it out. The différence between the supposed 
case and the case at bar is a différence in degree, but not in principle. 
The légal impossibility of ordering the board in this case to disobey 
the act of 1884 is the same as it would be for the court, in the total 
absence of législation on the subject, to carry out itself the consti- 
tutional mandate. When the lawmaker gathers under one head, 
and in the form of a statute, several distinct and separate matters 
of législation, which, though germane to each other, are not inter- 
dependent, a court may strike out one or more of the provisions 
which it adjudges to be in contravention of the organic law, and 
therefore null. In such a case, what remaius of the statute may be 
enforced, because it was the will of the lawmaker that every one 
of the independent matters should be law. But this familiar doc- 
trine does not apply to this case. The gênerai assembly bas clearly 
said, in the act of 1884, that it will not fund the class of claims to 
which relator's judgments belong. If (assuming that the exception 
in Act No. 67 of 1884 is invalid) I should strike out the exception, an 
extraordinary resuit would be produced. A statute would remain 
which would virtually order the board to fund relator's judgments. 
Who would be the author of that law? Surely, not the gênerai as- 
sembly, for it has provided precisely the reverse. The court then 
would be the author of the law, and yet a court cannot legislate. I 
am clear that the relator cannot be given the relief which he prays 
for. 
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NATIONAL MASONIC ACC. ASS'N OF DES MOINES v. SHRÏOCK. 

(Circuit Court of Appeals, Eightli Circuit. March 30, 1896.) 

No. 6T7. 

1. Accident Insurance— Construction of Pouict— Burden dp Proof. 

IJnder a policy promisiug Indemnity in case deatli results solely because 
of bodily injuries effected by external, violent, and accidentai means, and 
Independently of ail other causes, the burden of proof Is on ttiose claiming 
under the policy to show that the accident was the sole cause of death, 
independently of ail other causes. 

3. Samk— Ukath pkom Accident Uombinbd with Diseask. 

Under such a policy, the Insurer would not be liable if, at the time of 
the accident, insured was sufCering from a pre-existing disease, and death 
■would not hâve resulted from the accident in the absence of such disease, 
but insured died because the accident aggravated the efCects of the dis- 
ease, or the disease the efCects of the accident. 

3. Revibw on Eukok— Sufficiency of Evidence— Record. 

The sufficiency of the évidence to sustain the verdict cannot be consid- 
ered when the record discloses that oiily a portion of the évidence is in- 
cluded in the bill of exceptions, nor vfIU a certifieate that the substance 
of the évidence is returned warrant the court in considering that question. 

4. Hbarsat Evidence — Public Policy — Discrétion of Court. 

The rule that hearsay testimony is incompétent to prove a past occur- 
rence rests upon settled principles, the maintenance of which is essential 
to the préservation o£ Personal liberty and property rights. The enforce- 
ment of this rule is not discretionary with the trial court, and its violation 
is fatal error. 

5. Samb— Déclaration— Rbs Gbst^. 

Déclarations made by a person since deceased, two hours after an in- 
jury from a fall in a street, and not at the scène of the accident, but while 
engaged in his ordinary avocations in other places, that he had fallen and 
sustained an injury from which he was sufCering, are inadmissible, as 
part of the res gestse, to establisU the fact of the fall. 

6. Appbal — Prbjudicial and Hahmi.ess Error. 

The rule that error without préjudice is no ground for reversai is ap- 
plicable only when it is clear beyond doubt that the error alleged did not 
préjudice, and could not hâve prejudiced, the party against whom it was 
made. 

7. Rei.evancy OF Evidence — Accident Insurance. 

In an action on an accident Insurance policy, where défendant alleged 
that death resulted from disease or bodily inflrmity, without alleglng in- 
toxication or suicide, hdd, that it was error to admit évidence for plaintifC 
that insured was not addicted to the use of intoxicating liquors, and that 
évidence ofCered for défendant, tending to show that he committed suicide, 
was properly excluded. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

The National Masonic Accident Association of Des Moines, lowa, a corpora- 
tion, brings this writ of error to reverse a judgment rendered against it, and 
in favor of Celia V. Shryock, the défendant in error, on a certifieate of member- 
ship of her husband, William B. Shryock, in that association. In her com- 
plaint the défendant in error alleged that on the 14th day of Kovember, 1890, 
this accident association issued to William B. Shryock its certiticate of mem- 
bership, by which it agreed to pay to her such a sum, not exeeeding $5,000, as 
should be realized by it from one quarterly paymeut of ?2, made and colleeted 
from ail its members at the date of the accident, if the death of William B. 
Shryock should resuit through external, violent, and accidentai means alone, 
which should, independently of ail other causes, cause his death within 90 days 
of the date of the accident, but expressly stipulated in the certifieate that "this 
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Insurance does not cover disappearances, nor injuries of which there is no visi- 
ble marlv upon the body, nor accident, nor death or dlsablUty resulting wboUy 
or in part, directly or indireetly, from any of the following causes, or wliUe so 
engagea or affected: Suicide, intoxication, or narcotics, dueling or figliting, 
war or riot, voluntary overexertion or exposure to unnecessary aauger, luieu- 
tional injuries (inflicted by the assured, or by any other persou with the consent 
or procuremont of the assured), médical or surgical treatment (necessitated 
solely by injuries, and made within ninety days of the occurrence of accident 
excepted), sunstroke, violating iaw or the rules of a coi-poratiou, taking poison 
or inhaling gas, disease or bodily infirmity, hornia, fits, vertigo, or sleep-walk- 
ing." She then averred that on July 2, 1892, Shryock received a personal injury 
by a violent and accidentai fall, and by striking a hard substance, ou the sireet 
in the city of Omaha, from which he died in a few hours, and tJiat she had eom- 
plied with the provisions of the certificate on her part. ïhe plaintiff in error 
tiled an answer, in which it admitted its issue of the certittcate, denied that 
Shryock met with any accident which eaused liis death, witliin the meaning of 
the certificate, set forth the stipulation of the certificate wliich we hâve quoted, 
and alleged, as a separate défense, that if Shryock received any bodily injury 
ttirough extemal, violent, or accidentai meaus, he was at the time suffering 
from disease or bodily infirmity, the same being some form of lieart disease or 
other kindred disease, and bis deatli resulted wholly or in part from that dis- 
ease. The answer contained other allégations, but none that are ineonsistent 
with thoee that we hâve recited, and none wliich attributed the death to any 
other cause than this disease. 

Clark Varnum and Carroll S. Montgomery (Matthew A. Hall, with 
them on the brief), for plaintiff in error. 

A. N. Sullivan, J. 0. Cowin, and Mr. McHugh (E. Graham Frost, in 
behalf of counsel), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as ahove, deliv- 
ered the opinion of the court. 

The certificate of membership in this accident association, on 
which this action is based, contained the covenant of this corporation 
to pay to the défendant in error the indemnity it promised in case 
the death of William B. Shryock resulted, within 90 days from the 
date of any accident, solely because of bodily injuries affected by 
external, violent, and accidentai means, and independently of ail 
other causes; and it also contained an express agreement that the 
Insurance promised thereby should not cover any death which result- 
ed wholly or in part, directly or indireetly, from disease or bodily 
infirmity. ïhe défendant in error alleged that Shryock's death was 
caused by an injury to him which resulted from an accidentai fall 
on the Street. The association denied this allégation, and alleged 
that, if he was injured by such a fall, his death was not caused by 
that alone, but resulted, wholly or in part, from some disease of his 
heart. The burden of proof was upon the défendant in error to 
establish the facts that William B. Shryock sustained an accident, 
and that that accident was the sole cause of his death, independently 
of ail other causes. If Shryock suffered such an accident, and his death 
was caused by that alone, the association agreed by this certificate 
to pay the promised indemnity. But if he was affected with a di- 
sease or bodily infirmity which caused his death, the association was 
not liable under this certificate, whether he also suffered an accident 
or not. If he sustained an accident, but at the time it occurred he 



776 73 FEDERAL RBPOETEH. 

was suffering from a pre-existing disease or bodily infirmîty, and if 
the accident would not liave caused his death if he liad not been af- 
fected with th.e disease or inflrmity, but he died because the accident 
aggravated the effects of the disease, or the disease aggravated the 
effects of the accident, the express contract was that the association 
should not be liable for the amount of this insurance. The death 
in such a case would not be the resuit of the accident alone, but it 
would be caused partly by the disease and partly by the accident, 
and the contract exempted the association from liability therefor. 
Thèse propositions hâve been so lately discussed and aifirmed by this 
court that we content ourselves with their statement. Insurance Co. 
V. Melick, 27 U. S. App. 547, 12 C. C. A. 5M, 547, and 65 Fed. 178, 181; 
Association v. Barry, 131 U. S. 100, 111, 112, 9 Sup. Ct. 755; Freeman 
V. Association, 156 Mass. 351, 353, 30 N. E. 1013; iVnderson v. Insur- 
ance Oo., 27 Scot L. IL 20, 23 ; Smith t. Insurance Co., L. R. 5 Exch. 
302, 305; Insurance Co. v. Thomas, 12 Ky. Law Eep. 715; Marble v. 
City of Worcester, 4 Grray, 395, 397; Association v. Grauman, 107 
Ind. 288, 290, 7 N. E. 233. 

On the trial of the case there was évidence tending to show that 
about 4 o'clock in the afternoon of July 1, 1892, William B. Shryock, 
who resided at Louisville, in the state of Nebraska, went from that 
place by rail to the city of Omaha, in that state, where he arrived 
about 5 o'clock in the afternoon of that day; that, some months be- 
fore, he had been injured by the fall of a horse upon him, but had 
recovered from much of the disability caused by that injury; that he 
was still lame, and wore a rubber supporter on his knee; that he told 
one of his acquaintances, just before he left Louisville, that he was 
nervous, and felt badly, that he was going to Omaha, and that he 
wanted him to keep his grave green if he never saw him again ; that 
after his arrivai in Omaha he met another acquaintance at the Mil- 
lard Hôtel in that city, about 6 o'clock in the evening, and went with 
him to a harness shop, bought a harness, and accompanied liira to 
the dépôt; that the baggage master saw him at the dépôt in Omaha 
between 7 and 8 o'clock on that evening, and noticed that he waa 
lamer than usual, and looked like a man in pain; that about 8 o'clock 
on that evening he entered the store of one Keefer, in Omaha, and 
purchased a harness; that he was very lame and pale, and looked as 
if he was suffering; that about half past 8 on that evening he entered 
the store of one Darst, in Omaha; that he remained there an hour 
and a half, and seemed to be weak and in pain; that Darst then 
accompanied Mm to his hôtel in Omaha, where he obtained from a 
drug store a phial of some liquid, and retired to his room, where he 
was found dead in his bed at 6 the next evening; that an autopsy 
was held, from which it appeared that he had long been afflicted with 
fatty degeneration of the heart, and that there were abrasions on his 
left bip and on his left knee that might hâve been produced by such 
an accident as a fall on the street; that his heart was in such a 
diseased condition that, in the opinion of some of the physicians, a 
fall which probably produced thèse abrasions might hâve caused, and 
probably did cause, his death; but ail the physicians testiûed that 
in their opinion the injury from such a fall or accident as thèse 
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abrasions indicated would not hâve been sufflcient to hâve produced 
death if the heart of the deceased had not been weakened by its 
disease. 

Tlie sufficiency of the évidence in this case to warrant the verdict 
is not before us for considération, because the record before us dis- 
closes the fact that only a portion of the évidence presented to the 
court below is contained in the bill of exceptions. A certiflcate 
that the substance of the évidence is returned is not sofficient to war- 
rant an appellate court in reviewing the refusai of the trial court to 
direct a verdict. Eailway Co. v. Washington, 4 U. S. App. 121, 1 
C. C. A. 286, and 49 Fed. 347, 350, 353; Eailway Co. v. Harris, 27 
U. S. App. 450, 12 C. C. A. 598, and 63 Fed. 800, 805; Tavlor-Craig 
Corp. V. Hage, 16 C. C. A. 339, 69 Fed. 581. 

But it is assigned as error that the trial court admitted in évidence 
the testimony of William Darst that, when the deceased came to his 
store, between three and four hours after he arrived in Omaha, he 
asked him what the matter was with him, and he said in reply that 
in going up from the dépôt he had slipped, got a fall, and struck 
something hard, and that he had hurt his side and the same leg 
that was injured before; that the court admitted the testimony of 
Keefer, to the éffect that when he was selling him a harness at his 
store, about three hours after the arrivai of the deceased in Omaha, 
the latter told him, in answer to his inquiry why he walked so lame, 
that he had slipped and hurt his ankle; and that the court allowed 
the baggage master, at the dépôt where Shryock went to ship his 
harness, to testify that, between two and three hours after his ar- 
rivai in Omaha, he told him, in answer to a like question, that he 
had slipped and hurt the same leg that he hurt before. Each of 
thèse three witnesses testifled that, when the deceased made thèse 
statements to them, respectively, he was lamer than usual, and Darst 
testifled that he looked pale, said he was in pain, and acted as though 
he was. The objection urged upon our considération, however, is 
not to the testimony of thèse witnesses, to the appearance, symp- 
toms, and statements of the deceased to them as to his présent con- 
dition and sufferings when he made thèse statements, and we dismiss 
that question hère. The objection urged is that his statements that 
he had slipped and fallen, and struck against something hard, some 
hours before thèse statements were made, were mère narratives of a 
past occurrence, and were incompétent to prove the fact of the fall 
and accident. The rules of évidence which govern the trial of ac- 
tions insure the stability, and measure the extent, of the rights of 
persons and property. Eeversals, modifications, or variations of thèse 
rules tend to produce instability and uncertainty in thèse rights, 
and breed distrust of courts and of governments. The rule that 
hearsay testimony is incompétent évidence of a past occurrence rests 
upon settled principles of the law, the maintenance of which is es- 
sential to the préservation of personal liberty and property rights. 
The enforcement of this rule is not discretionary with the trial court, 
and its violation is fatal error. Waldele v. Eailroad Co., 95 N. Y. 
274; Tilson v. Terwilliger, 56 N. Y. 273; People v. Davis, Id. 95; 
Reg. V. Bedingfield, 14 Cox, Cr. Cas. 341; Meek v. Perry, 36 Miss. 190, 
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260; Merkle v. Bennington Tp., 58 Mich. 156, 24 N. W. 776; Patter- 
son T. Railway Go., 54 Mich. 91, 19 N. W. 761; Lund v. Inhabitants 
of Tyngsborough, 9 Cush. 36; Martin v. Railroad Co., 103 N. Y. 626, 
9 N. E. 505; Association v. McClusliey (Colo. App.) 29 Pae. 383, 384; 
Railway Co. y. McLelland, 27 U. S. App. 71, 10 C. 0. A. 300, and 62 
Ped. 116. 

In Mima Queen v. Hepburn, 7 Cranch, 290, 295, Chief Justice Mar- 
shall said: 

"It was very justly observed, by a great judge, that 'ail questions upon the 
rules of évidence are of vast importance to ail orders and degrees of men. 
Our lives, our liberty, and oui- property are ail concerned In tlie support of thèse 
rules, which hâve been matured by the wisdom of âges, and are now revered 
for their antlquity, and the good sensé in which they are founded.' One of 
thèse rules Is that 'hearsay' évidence is, in Its own nature, inadmissible. That 
this species of testimony supposes some better testimony which might be ad- 
duced in the particular case Is not the sole ground of its exclusion. Its iutrin- 
sic wealinesa, its incompetency to satisfy the mind of the existence of the fact, 
and the frauds which might be practiced under its eover, combine to support 
the rule that hearsay évidence is totally inadmissible. * * • if the circum- 
stance that the eye-witnesses of any fact be dead should justify the introduc- 
tion of testimony to establish that fact from hearsay, no man could feel safe 
In any property, a claim to which might be supported by proof so easily ob- 
tained." 

This was a just and timely warning against laxity in the enforce- 
ment, and carelessness in the application, of this rule. Why do not 
the statements of thèse witnesses that the deceased told them, two 
hours or more after the occurrence, that he had slipped and injured 
himself, fall under its ban? The argument in support of their ad- 
mission ia that they were a part of the res gestœ at the time of the 
fall, and that for this reason they come within the well-known ex- 
ception to this rule, that, whenever the act of a party may be given 
in évidence, his déclarations made at the time of the act are not 
hearsay, but constitute verbal acts, and are for that reason admissi- 
ble, if they are calculated to elucidate and explain the character and 
quality of the act, and were so connected with it as to dérive crédit 
from the act itself, and to constitute one transaction with it. It is, 
however, equally well settled that statements which constitute a 
mère narrative of a past transaction are never admissible in évidence 
because they are detached from any material act that is pertinent 
to the issue. Insurance Co. v. Moslev, 8 Wall. 397, 405, 416; Rail- 
road Co. v. O'Brien, 119 U. 8. 99, 104, 105, 7 Sup. Ct. 118; Fordyce 
v. McCants, 51 Ark. 509, 513, 11 S. W. 694; Railway Co. v. Becker, 128 
111. 545, 21 N. E. 524; Railway Co. v. Ivy, 71 Tex. 409, 9 8. W. 346; 
Adams v. Railroad Co., 74 Mo. 553; Tennis v. Railway Co., 45 Kan. 
503, 25 Pac. 876; Railway Co. v. Holland, 82 Ga. 257, 10 S. E. 200. 
The question is, were the statements of the deceased that he slipped 
and fell, made as much as two hours after the alleged fall, verbal 
acts done at the time of the fall, and a part of that occurrence, or 
Were they mère narrations of that occurrence? The question seems 
to answer itself. After the slip and fall occurred, if they occurred 
at ail, the deceased went about his business, met a f riend at the hôtel 
about an hour later, pursuant to a prior engagement, went with 
Lim to a harness shop, bought a harness, went with him to the de- 
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pot to send it to his home, then went to Mr. Darst's office, and finally, 
at about 10:30 p. m., returned again to the hôtel. It was about 8:30 
in the evening when he told Darst that he had slipped and fallen 
on his way up from the dépôt, and he went up from the dépôt abont 
5 o'clock in the afternoon. So far as this record discloses, he said 
nothing to the friend whom he subsequently met at the hôtel, and 
who went with him to purchase the harness, and to carry it to the 
dépôt, about this slip and fall. He did not mention it to any one, 
except in answer to a question about his lameness or his health, and 
he mentioned it for the flrst time either in a harness shop, where he 
was buying a harness, or in a dépôt, where he was shipping it. None 
of his déclarations were made at the place or at the time of the fall, 
but at later times, and in other places, when he was not falling, or 
arising from his fall, but when he was carrying on other transac- 
tions, cuiirely disconnected with that accident. He made his ear- 
liest deciarations about it when he was engaged in the transaction 
of purchasing and shipping a harness. That transaction can hardly 
be said to be a part of the res gestse at the fall in the alley two 
hours before, and, if it was not, how can the déclarations made while 
he was conducting this harness trade and shipment, and thereafter, 
be so? 

Gounsel for the défendant in error cite but a single case in sup- 
port of their contention that thèse déclarations were a part of the 
res gestse at the fall, and that case is Insurance Go. v. Mosley, 8 
Wall. 397. Two questions were presented at the hearing in the su- 
prême court in the Mosley Case — First, whether or not the déclara- 
tions of a deceased person as to his bodily injuries and pains some 
time after he sulfered a fall were admissible to prove his physical 
condition at the time they were made; and, second, whether or 
not his déclarations, made immediately after the fall, that he had 
fallen, were compétent to prove that fact. The court answered the 
flrst question in the afiirmative, on the ground that his déclarations 
of the former class related to présent existing facts at the time they 
were made. It answered the second question in the affirmative, on 
the ground that the déclarations of the latter class were made at the 
time and place of the accident, and immediately thereafter. Thèse 
déclarations of the latter class were two, — one to his son, and another 
to his wife, His wif e testifled that between 12 and 1 o'clock at night, 
after she and her husband had retired, he got up and went down 
stairs; that she did not know how long he was gone, but when he 
came back he said he had fallen down the back stairs, and almost 
killed himself; that he vomited as soon as he got into the room; 
that he did not sleep any more that night; and that she was up 
with him ail night. The son testifled that he slept down stairs, and 
that about 12 o'clock that night he saw his father lying with his 
head on the counter, and he said he had fallen down the back stairs, 
and hurt himself very badly. Thus it will be seen that thèse décla- 
rations were made within a few moments of the fall, at the place 
where it occurred, to the flrst persons the deceased met after the 
accident, and when he was suffering severely therefrom. The rul- 
ing that they constituted a part of the same transaction with the fall 
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lias no tendency to show that déclarations made in a harness shop or 
dépôt, in the course of the purchase and shipment of a harness, hours 
after a fall had occurred in a street in a city, constitUte a part of 
the latter transaction. The déclarations made in the Mosley Case 
were made at the place of the fall, inimediately after it occurred, 
before any other transaction had intervened, and when that was the 
only transaction under considération. The déclarations in the case 
at bar were made at places distant from the scène of the accident. 
They were made hours after the fall, when other transactions had 
intervened between the fall and the déclarations, and when the de- 
ceased was engaged in transactions entirely disconnected with the 
accident. Moreover, the case of Insurance Co. v. Mosley was decided 
by a divided court, and Justices Cliiïord and Nelson filed a vigorous 
dissent, which has, in effect, since received the sanction of the su- 
prême court in Eailroad Co. v. O'Brien, 119 U. S. 99, 104, 105, 7 Sup. 
et. 118. In the latter case the surviving memhers of the majority of 
the court in the Mosley Case joined in a dissent, while the majority 
of the court held that the déclaration of an engineer, made from 10 
to 30 minutes after an accident happened, was not admissible as a 
part of the res gestiB, because "the occurrence had ended when the 
déclaration in question was made, and the engineer was not in the 
act of doing anything that could possiblv aflect it." In Fordyce v. 
McCants, 51 Ar'k. 509, 512, 11 S. W. 694, the deceased was found ly- 
ing in great pain about 60 yards from a railroad wreck. In response 
to a telegram immediately sent, a doctor, after driving 12 or 13 miles, 
came to treat him, and his patient thcn told him that he had been 
thrown heavily across the corner of a seat in a car, and injured. The 
suprême court of Arkansas held that this déclaration was not a part 
of the res gestse at the accident, and rcA'ersed the judgnient. In 
Leahey v. Railway Co., 97 Mo. 165, 10 S. W. 58, the suprême court 
of Missouri held that the déclarations of a deceased child as to the 
manner in which he was hurt, made at the scène of the accident, 
and while surrounded by the persons who witnessed the calamity, 
were admissible as a part of the res gestœ; but that what the child 
said after being carried 50 or 75 feet, and laid on a cot, and from 5 
to 25 minutes after the accident, was not so admissible. In Rail- 
way C-o. V. Becker, 128 111. 545, 21 N. E. 524, the suprême court of 
Illinois held that déclarations as to the manner in which the injury 
occurred, made by one who was injured by a street car in the middle 
of a street 80 feet wide, after he had arisen and walked to the side- 
walk, in answer to the question, "What is the matter?" were not ad- 
missible as part of the res gestse. 

Perhaps thèse décisions sufflciently illustrate the rule which for- 
bade the admission of the déclarations of the deceased in this case to 
prove the fact of the accident. If not, a large number of authorities 
in support of this rule, in addition to those we hâve cited, supra, 
will be found in 21 Am. & Eng. Enc. Law, p. 104, note 2, and Id. 
p. 105, note 1. The déclarations hère in question were not a part 
of the res gestse at the fall, and were incompétent to prove it, be- 
cause they were not made during the contiuuance of that transac- 
tion, but after it had ended, because they were not made until subse- 
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quent transactions had intervened between the accident and the 
déclarations, which completely detached the latter from the former, 
and because they were made in answer to inquiries, while the de- 
ceased was engagea in subséquent transactions entirely disconnect- 
ed with the accident. They were mère narrations of a past occur- 
rence. The resuit is that déclarations made by a deceased person 
two hours after an injury from a fall in a street, and not at the 
scène of the accident, but while engaged in his ordinary business avo- 
cations in other places, that he had fallen, and sustained an injury 
from which he was suffering, are inadmissible, as a part of the res 
gestœ, to establish the fact of the fall, because they are mère narra- 
tives of a past transaction, which had ended before they were made. 

It is argued that this judgment ought not to be reversed on this 
ground, because there was other évidence of this fact in the case 
suiHcient to sustain the verdict, and its admission was not preju- 
dicial to the plaintifE in error. But the court below expressly char- 
ged the jury to take thèse déclarations of the deceased into con- 
sidération in deciding whether or not he had slipped or fallen, and 
whether or not he died from the eiïects of that fall. The jury may 
hâve been persuaded by thèse déclarations to flnd a verdict for the 
défendant in error, when, in their absence, they wonld hâve found 
against him; and it is impossible for us to say that they were in no 
way influenced by them. The presumption is that' error produces 
préjudice. It is only when it appears so clear as to be beyond doubt 
that the error complained of did not préjudice, and could not hâve 
prejudiced, the party against whom it was made that the rule that 
error without préjudice is no ground for reversai is applicable. 
Deery v. Orav, 5 Wall. 795, 808; Gilmer v. Higley, 110 U. S. 47, 50, 
3 Sup. Ot. 471; Smith v. Shoemaker, 17 Wall. 630, 639; Moores v. 
Bank, 104 TJ. S. 625. 630; Railroad Co. v. O'Brien, 119 U. S. 99, 103, 
7 Sup. et. 118. 

It was error for the court below to admit testimony on behalf of 
the défendant in error that the deceased was not addicted to the use 
of intoxicating liquors, because this testimony was not relevant to 
any issue in the case. The plaintiff in error had alleged that Shry- 
ock's death was caused by disease or bodily infirmity, and had made 
no averment that it was produced by intoxication, or by any other 
of the excepted causes named in the certificate in suit. 

For the same reason the court rightly held that évidence tending 
to show that Shryock committed suicide, oiïered on the part of the 
plaintiflE in error, was irrelevant and inadmissible. The association 
pleaded no such défense, but pleaded that the death was caused by 
disease, — a défense inconsistent with the theory of suicide. 

There are other errors assigned in this case, but some of the ques- 
tions they présent may not arise upon a second trial, and no good 
purpose would be subserved by extending this opinion for their dis- 
cussion. 

The judgment below must be reversed, with costs, and the cause 
remanded, with directions to grant a new trial ; and it is so ordered. 
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SAUNDERS V. UNITED STATES. 

(Circuit Court, D. Maine. March 30, 1896.) 

No. 26. 

1. Officers of United States— Jatlbrs of State Jails. 

The Jailer of a state jail, in wtilch prisoners, under sentence or awalting 
trial by the fédéral courts, are conflned, is not an offlcer of tbe United 
States; and a United States commissloner bas no power to call upon him 
to perform any service. 

2. United States Marshals— Fées— Service dp Mandate on Poor Convict. 

A United States marsbal is entitlcd to a fee of two dollars for the service 
of a mandate to bring in a poor convict for examination, upon bis ap- 
plication for release, pursuant to Eev. St. §§ 1042, 5296. 
8. Same — Removal op Prisoners. 

A warrant for the removal of a prisoner, conflned in a jail remote from 
the place of trial, but within the district, to the place of trial, is unau- 
thorized; and such a warrant must be regarded simply as an order of 
court, under Rev. St. § 1030, for the service of wbich the marsbal is not 
entitled to any fee. 

4. Samï; — Warrant op Pardon. 

A marsbal is entitled to a fee of two dollars for the service of a warrant 
of pardon, pursuant to directions of the departmeut of justice. 

5. Same— Mittimus. 

A mittimus for the commitment of a prisoner is a warrant, for the serv- 
ice of which on such prisoner tbe marshal is entitled, under Rev. St. 
§ 829, to a fee of two dollars. 

6. Same — Distribdting Venires. 

A marshal is entitled to fées, llmited, however, by the statute, to $50 
for any one term, for distributing venires and paying constables. Har- 
mon V. U. S., 43 Fed. 560, foUowed. 

7. Same— DiscHARGB op Poor Convicts. 

A marshal is not entitled to any fee for the discharge of a poor convict, 
after examination pursuant to Rev. St. § 1042. 

8. Same — Bxpbnses. 

It is not a sufflcient objection to tbe allowance to a marshal of expenses, 
incurred while endeavoring to make an arrest, that the warrant waa 
issued and served at the place wbere the court is located. 

9. Same — Transportation — Nearest Oppickr. 

Under the act of March 3, 1893 (27 Stat. 609), as well as under that of 
August 18, 1894 (28 Stat. 416), it was tbe duty of the marsbal or otber 
oflicer arresting t prisoner to take him before the nearest commissioner 
or other judicia? otàeer, for examination; and the marsbal was not enti- 
tled to charge for the transportation of a prisoner, for examination by the 
commissioner who issued tbe warrant for bis arrest, wben another com- 
missioner was nearer to tbe place of arrest. 

10. Same. 

The statutory allowance to a marsbal for transporting prisoners is 
Intended to cover the cost of actual transportation, and cannot be charged 
wbere the marsbal and the prisoner walked from the jail to tbe place of 
bearing. 

11. Same — Attbndance of Ofpicers. 

The détermination of tbe number of offlcers whose attendance is nec- 
essary, at a hearing of parties accused before a commissioner, is a matter 
for such commissioner; and the marshal is entitled to charge for tbe 
attendance of as many offlcers as are so found necessary. Harmon v. 
U. S., 43 Fed. 560, foUowed. 
13. Same. 

The marshal la entitled to charge for attendance at an examination of 
a poor convict before a commissioner. Harmon v. U. S., 43 Fed. 560, 
followed. 
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13. Samb— Tkavei,— Rktoiin Homb During Tebk. 

A marshal Is entltled to charge for travel from his home to attend court, 
as often, during the term, as the court is adjourned over one or more 
Intervenlng days, except where such adjournment Is from Saturday to 
Monday. Harmon v. U. S., 43 Fed. 560, and U. S. v, Shields, 14 Sup. Ct. 
735, 153 U. S. 88, followed. 

14. Same— Severai, Writs. 

A marshal may charge for travel upou two or more writs against dif- 
férent persons, served at the same place and time. Harmon v. U. S., 43 
Fed. 560, followed. 

15. Same— ExpEKSBS— ELECTION. 

A marshal cannot, where he holds, at the same time, warrants against 
différent persons, which are served at the same place, charge for his 
actual expenses upon one of such warrants, and for travel upon the other 
or others, but must elect between his actual expenses and his statutory 
charges for travel. 

16. Same— Several Parties. 

Nor can a marshal, where he holds one warrant against two or more 
persons, served at différent places, charge for travel in going to serve it 
upon one, and his actual expenses for the additional distance to serve it 
on the other or others. 

17. Same — No Service. 

A marshal cannot be allowed charges for travel to arrest when no serv- 
ice is made. 

18. Same — Poor Convicts. 

A marshal is entltled to charge for travel to serve mandates to bring 
in poor convicts. 

19. Same — Pardon. 

Or to serve a warrant of pardon. 

20. Samb— AccouNTS — Wrong— Fiscal Year. 

ïhe fact that a marshal, in making up his accounts, bas entered charges 
for services in the wrong fiscal year, Is not a sufflcient reason for dis- 
allowlng such charges. 

Geo. E. Bird, for petitioner. 
Albert W. Bradbury, U. S. Atty. 

WEBB, District Judge, In this proceeding the petitioner seeks 
to recover the amount of certain fées charged by him for officiai 
services as marshal of this district, which were included in his reg- 
ular accounts, and disallowed by the comptroller. The accounts 
were ail in due order presented to and approved by the court. Proof 
of required notice and service of the pétition has been made. The 
United States, by the district attorney, demurs to the pétition, and 
the demurrer has been joined. It only falls on the court to pass 
upon the legality of the charges for services, the performance of 
which the demurrer admits. The total demanded in the pétition is 
the sum of |1,653, distributed over more than four years. 

The items are numerous, but may be conveniently classifled under 
a few heads: 

Class 1, Service of warrants and other writs in criminal cases. In 
this class are included: 

(a) Service of warrants for the arrest of persons charged with 
crimes, 14 items, amounting to $28. 

The petitioner abandons his claim for thèse, as it is found that 
the same service had been charged and paid for in other accounts. 

(b) Service of 67 mandates to bring in poor convicts for examina- 
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tion, upon their application for release from imprisonment, at $2 
each,— fl34. 

The objection is that this service sliould hâve been performed by 
the jailer. But the jailer is not an oflScer of the United States, and 
the commissioner has no power to call upon him to perform any serv- 
ice. The United States uses the jails of the state for the confine- 
ment of prisoners under sentence or awaiting trial. The Eevised 
Stàtutes of the United States (section 5539) subject prisoners so con- 
fined to the same discipline and treatment as convicts sentenced un- 
der the laws of the state, and place them under the control of the 
officer having charge of the jail under the laws of the state. Rev. 
St. §§ 1042, 5296, regulate the method of the discharge of poor con- 
victs. Upon application to a commissioner, in writing, by the con- 
vict, and after notice to the district attorney of the United States, 
who may appear, offer évidence, and be heard, the commissioner shall 
proceed to hear and détermine the matter. To discharge this duty, 
the commissioner properly issues his mandate that the prisoner, 
without whose présence he cannot perform the duty of hearing and 
determining the matter, be brought before him. Thèse proceedings, 
in Harmon v. U. S., 43 Fed. 560, affirmed by the suprême court in 
147 U. S. 268, 13 Sup. Ot. 327, are held to be proceedings in a crim- 
inal case; and the marshal is the proper offlcer to exécute ail pre- 
cepts issued therein. The fées for services of this class should be 
allowed to the full amount of $134. 

(c) Service of warrants for removal of prisoners confined in jails 
remote from the place of trial, to the jail in the city where the trial 
was to be had; seven prisoners, at |2, — $14. 

Eev. St. § 1030, provides that no writ is necessary to bring into 
court any prisoner or person in custody, but the same shall be doue 
on the order of the court or district attorney. This statute is broad 
enough in its terms to cover cases like thèse where the removal was 
for long distances, but within the same district, though it may be 
doubted if such cases were in contemplation when the statute was 
enacted. Probably the primary object was to eut off charges for 
warrants when the jail was near the courthouse. But, however that 
may hâve been, the statute must be construed as it stands; and I 
must hold that thèse warrants for removal, as warrants of court, 
were unauthorized, and must be dealt with simply as orders of the 
court, for which the charge of $14 cannot be allowed. 

(d) Service of a warrant of pardon, — $2. 

Satisfactory évidence has been produced that this service was 
made by the express direction of the department of justice, instruct- 
ing also that the marshal should report to the department. It was 
essential that the warrant of pardon, granted by the Président, 
should be delivered, and should be accepted by the convict. U. S. 
V. Wilson, 7 Pet. 150. The charge is the same as that allowed by the 
fee bill for the service of other warrants, and the marshal should be 
paid therefor. 

(e) Service of warrant of commitment of four prisoners, — 18. 

In U. S. V. Tanner, 147 U. S. 661, 13 Sup. Ct. 436, it was held that 
a warrant of commitment was not served on a prison keeper, within 
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the meaning of that clause of Rev. St. § 829, which allows the mar- 
ehal "for travel, in going only, to serve any process, warrant," etc. 
That case does not décide the question hère presented; at most, it 
raises a query. "If a warrant of commitment can he said to be 
served at ail upon any person, it is upon the criminal himself, rather 
than upon the jailer," is the suggestion of the court. 

Rev. St. § 829, gives the marshal fées: 

"For service of any warrant, attachinent, summons, capias, or other writs 
except exécution, venlre, or a summons or subpœna for a witness, two dol- 
lars for each person on whom service is made." 

Is a "mittimus," in légal terminology, strictly and properly a "war- 
rant"? If so, the rightfulness of the marshal's charge is clear, un- 
der the statute. The ordinary employment of the terna "mittimus" 
is merely a matter of brevity. 

Hawk. P. C. bk. 2, c. 16, § 3: 

"And inasmuch as tlie statute of 31 Car. II., commonly called the 'Habeas 
Corpus Act,' seems to suppose tliat ail persons who are committed to prison 
are there detained by virtue of some warrant in writing, whicli seems to be 
intended of a commitment by some magistrale; and the constant ténor of 
late boolss, practice, and opinions are agreeable thereto." 

In St. 31 Car. II. we tind thèse expressions: 

"Unless the commitment were for treason or felony, plalnly and especially 
expressed in the warrant of commitment;" "unless for treason or felony 
plalnly expressed in the warrant of commitment;" "upon view of the copy of 
a warrant of commitment or detainer." 

The mittimus must be in writing, under the hand and seal of the 
magistrate issuing it, showing his authority. It must be properly 
directed, and must set forth the crime alleged against the party with 
convenient certainty, and ought to hâve a lawful conclusion. Hawk. 
P. C. bk. 2, c. 16, §§ 13-16, 18. 

In Haie, P. C, the mittimus is constantly styled the "warrant." 
Volume 1, p. 122, after specifying what a mittimus should regular- 
ly contain, adds: 

"Yet I am far from thinking the warrant void that hath not ail thèse cir- 
cumstances." 

Page 123: "And therefore the justification in false imprisonment against 
the gaoler may be good by virtue of such a warrant;" "and it seems to me 
(contrary to the opinion of my Lord Coke) that, if an escape be sufCered 
willingly by the gaoler upon such a gênerai warrant, it will be felony in 
him;" "and, therefore, if the conclusion of the mittimus be to detain him until 
further order of the .iustice, it is true it is an unapt conclusion) * * » but 
the commitment is notwithstanding good, if there be any tolerable certainty 
in the body of the warrant for what it is." 

Volume 2, p. 583: "And this leads me to the mittimus or the warrant to 
the gaoler to receive him." "But, if the conclusion be irregular, I think it 
makes not the warrant void." 

Page 584: "If the matter of the mittimus be otherwise sufflcient to charge 
him in custody, it is a lawful warrant." 

"Upon the whole, if the offense be not bailable, or the party can- 
not tind bail, he is to be committed to the county gaol by the mitti- 
mus of the justice, or warrant under his hand and seal containing 
the cause of his commitment." i Bl. Oomm. 303. 

"Then such justice shall, by his warrant, commit him to the com- 
mon jail," etc. 1 Archb. Cr. Prac. & PI. 165. At page 167: "The 
v.73F.no.5 — 50 
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foUowing is the form of the warrant of commitment." And the 
form given is in ail essentials like those issued by the circuit court 
and commissioners. 

U. S. V. Johns, 4 Dali. 413, Fed. Cas. No. 15,481: "By the Court. 
Upon habeas corpus, we are only to inquire wiiether the warrant 
of commitment states a suificient probable cause to believe that the 
person charged hab committed the offense stated." 

"Though there should be no doubt as to the validity of the warrant 
of commitment;" "notwithstanding the warrant of commitment be 
defective." Gross, J., in King v. Marks, 3 East, 164. 

"Though the warrant of commitment be informai." Le Blanc, J. , 
3 East, 166. 

Thèse examples show plainly that, in légal sensé, a mittimus is a 
warrant. If the word in the statute is to be taken in its ordinary 
and popular sensé, no différence appears. In the International Dic- 
tionary "mittimus" is detined: "A precept or warrant granted by 
a justice for committing to prison a garty charged with crime; a 
warrant of commitment to prison." Webster's Unabridged Diction- 
ary, edited by Goodrich & Porter, deflnes it in the same terms. Wor- 
cester's définition is: "A warrant by which a justice of the peace 
commits an offender to prison." 

It follows that the charge was justifiable, and should not hâve 
been rejected. Upou what theory the treasury officers acted it is 
not easy to understand. Presumably not on the authority of Tan- 
ner's Case, as, of the original charge for flve services, four were dis- 
allowed, and one allowed, with travel one mile; nor with regard to 
the statute, for that provides "two dollars for each person on whom 
service is made." 

Class 2. Fées of marshal for distributing venires, and paying con- 
stables, at 15 terms of court ; amount disallowed, $256. 

The propriety of this class of charges is sustained by Harmon's 
Case. But the statute provides that they shall not exceed at any 
court |50. At the December term, 1893, of the district court, the 
total charged is |60. The excess of |10 must be denied the marshal, 
and the balance, of |246, be held due to him. 

Class 3. One charge, of |1.50, for expenses while endeavoring to 
arrest. 

The objection is that the warrant was issued and served at Ban- 
gor, and it seems to hâve been assumed that in such case there could 
not hâve been any expense in endeavoring to arrest, — an assump- 
tion that disregards the time frequently consumed in seeking and 
finding a person accused of crime, even in the town of his résidence. 
But, in addition to the admission of the demurrer, I hâve the tes- 
timony of the marshal that thèse expenses were actually and nec- 
essarily incurred. They are allowed. 

Class 4. Discharge of poor convicts after examination by commis- 
sioners; 66 discharges, at 50 cents, — f33. 

The petitioner argues that thèse fées are given to him by the 
clause of section 829, Rev. St., which allows, "for every commitment 
or discharge of a prisoner, flfty cents." The régulation of fées by 
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statute was flrst provided for by the act of February 26, 1853, and, 
without question, related to such services as were then required of 
officers according to the practice up to that date. The marshal was 
under the duty of committing prisoners either to await trial or in 
exécution of sentence. When the term of confinement expired, be- 
cause there was no indictment found, or when. a prosecution was 
ended by the entry of a nolle prosequi, or by acquittai, the prisoners 
were, by order of court, discharged, and the marslial was the agent 
of the court in executing such order. For thèse services the fee of 
50 cents was granted. It was not until June 1, 1872, that congress 
made an enactment for the relief of poor convicts retained in jail 
solely for inability to pay a fine or une and costs. Prior to that 
date, the only way by which such convicts could be released from 
their imprisonment was by executive pardon. The act of June 1, 
1872, now found in Eev. St. § 1042, directs the course to be pursued. 
If, upon examination, the commissioner is satisfled of certain facts, 
he is to administer to the convict a prescribtîd oatli; "and," is the 
statute, "thereupon such convict shall be discharged, the commis- 
sioner giving to the jailer or keeper of the jail a certificate setting 
forth the facts." In this matter of discharge, no duty seems to rest 
on the marshal. The commissioner gives the certificate directly to 
tiie jailer or keeper of the jail, setting forth the facts, of which one 
is the discharge, the resuit of examination. I am inclined to think 
that tlie taking of the oath by the convict ipso facto ox)erates as a 
discharge, and that, for further détention, he might liave his action. 
But, however that may be, I cannot flnd in those proceedings any 
authority for allowing the marshal discharge fées, and therefore dé- 
cide against the petitioner as to thèse charges, amounting to |33. 

Class 5. Transportation of prisoners. 

(a) At the date of tiling this pétition, it contained three items of 
this class. But later, upon the marshaPs explanation, two of them 
bave been allowed and paid in full. There is left only one charge, 
of 112.80, for transporting one George W. Williams, from Augusta 
to Portland, a distance of 64 miles. 

The actual transportation on June 2, 1893, is proved. The com- 
putation is correct. The United States contends that, inasmuch as 
a commissioner of the circuit court was at that time résident at 
Augusta, it was the duty of the offlcer to take his prisoner before 
such commissioner for examination; and that failing to do so, and, 
instead, taking him to Portland, before the commissioner who issued 
the warrant, he cannot be allowed for transportation. This conten- 
tion is based upon the following terms of the act of March 3, 1893 
(27 Stat. 609): 

"It shall be the duty of the marshal, his deputy, or other offlcer who may 
arrest a person chargea with any crinie or offence, to take the défendant be- 
fore the commissioner or the nearest judiclal offlcer having jurlsdiction under 
existing laws for a hearing, commitment or talîing bail for trial, and the 
offlcer or magistrate issuing the warrant shall attach thereto a certified copy 
of the complaint, and upon the arrest of the accused, the retum of the war- 
rant, with a copy of the complaint attached, shall confer jurisdiction upon 
such offlcer as fully as if the complaint had origlnally been made before him; 
and no mileage shall be allowed any offlcer violating the provisions hereof." 
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By Act Aug. 18, 1894 (28 Stat. 416), it is made the duty of tlie 
oflficer making the arrest "to take the défendant before the nearest 
circuit court commission er or the nearest judicial offlcer having ju- 
risdiction under existing laws," — for the rest of the sentence follow- 
ing thé terms of the act of 1893 on this subject. 

In this case the cdmplaint was received and tlie warrant issued by 
a commissioner at Portland, and the prisoner was talîen before him 
for examination. On the part of the petitioner it is argued that the 
act of 1893 cannot properly be construed to mean the commissioner 
who is nearest the place of arrest ; that the qualification of nearness 
is confined to other judicial offlcers; that the words "the commission- 
er" are, by the arrangement of the language and the form of the 
sentence, to be taken independently of the provision as to other ju- 
dicial officers, and must be interpreted as referring only to the com- 
missioner who issued the warrant. And, in confirmation of this 
argument, the change made in the statute by the act of 1894 is re- 
ferred to. It is contended that, by this change, congress has inter- 
preted the pre-existing statute, and furnished the construction to be 
adopted by the court. 

It is the province of the courts to construe the statutes enacted by 
the législative branch of the government. A congressional inter- 
prétation of an existing statute will control the courts in the future, 
since it must be regarded as new législation, but it is of no weight 
in deciding the construction as to accrued rights or liabilities. So, 
if it be admitted that, by this cliange in pliraseology, congress ex- 
pressed the opinion that the act of 1893 was to be construed as the 
petitioner contends, it would not thence follow that the court is 
bound to adopt that construction. But it is more probable that the 
later législation was designed to remove ail possible ambiguity in 
the earlier. If there were any such ambiguity in the particular ques- 
tion now before the court, it could appear only upon very nice criti- 
cism of the language for the purpose of escaping its obvions import. 
Pollowing the gênerai rule for the construction of statutes, that the 
intention of the législature is to be resorted to where the language 
is ambiguous, it does not admit of doubt that the true meaning of 
the act of 1893 is the same as that of the act of 1894. I must tliere- 
fore hold that the disallowance of this item of |12.80 was right. 

(b) Sixty-three charges for transporting prisoner from jail to ap- 
pear before the commissioner for examination as a poor convict; 
in each case one mile, — in ail |12.60. 

While the statute allows the marshal, for transporting criminals, 
10 cents a mile for himself and for each prisoner, it is manifest that 
the fee is given only in case of actual transporting, and is intended 
to cover its expenses. When, as in thèse cases, the ofQcer and the 
convict walked, there was no transportation, within the meaning of 
the statute, and the marshal's charges were not justiûed. 

Class 6. Attendance of marshal and députiez, before commission- 
ers, at examination of parties accused. 

(a) The marshal's account contained charges in two cases for the 
attendance of himself and one deputy, amounting to |8. 
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The attendance of one offlcer only in each case was allowed, on 
the assumption that the attendance of more was unnecessary, and 
tliere was suspended $4, which lias net since been allowed and paid. 
Harmon's Case establishes that the détermination of the number 
necessarj is a matter for the commissioner. The suspension of this 
charge of $4 was incorrect. 

(b) Attendance of marshal before commissioner on 25 separate 
days, at examination of poor convicts, $50; and attendance of one 
deputy on 27 days, in like cases, |54. 

Under the authority of Harmon's Case, the petitioner should be 
paid thèse items, amounting to f 104. 

Class 7. Travel of marshal from his home to attend court; dis- 
tance, 168 miles. 

The law in respect to thèse charges is plainly laid down in Har- 
mon's Case, thus: 

"ïhis allowance is not expressly, or by any reasonable implication, re- 
stricted to a single travel at each term, but extends to every time when he 
may be expected to travel from his home to attend a term of court, it the 
court Bits for any number of days in succession, he should continue in attend- 
ance, and is entitled to only one travel. But, if the court is adjourned over 
one or more intervening days, he is not obliged to remain at his own expense 
at the place of holding court, but may return to his home, and charge travel 
for going anew to attend the term at the day to which it is adjourned." Har- 
mon V. U. S., 43 Fed. 500-565, affirmed 147 U. S. 268-279, 13 Sup. Ct. 327. 

In U. S. T. Shields, 153 U. S. 88-92, 14 Sup. Ct. 735, it is decided 
that an adjournment from Saturday to Monday cannot be considered 
as an interruption of the term, or as a suspension of the business of 
the court, so as to bring the right to charge travel within the rule 
laid down in Harmon's Case. 

Notwithstanding thèse authoritative expositions of the statute, the 
accounting offlcers lay down the rule: "When the adjournment was 
less than three days, the travel is disallowed." Moreover, they hâve, 
in dealing with thèse claims of the marshal, disregarded ail différ- 
ence between the circuit court and the district court. For example, 
the circuit court was adjourned from December 17th to January 2d. 
The marshal was in attendance on the district court December Slst, 
and, on its adjournment to January 5th, returned to his home, and 
bas charged for travel to the circuit court on the 2d of January. 
This was disallowed, because there was only one day's adjournment. 
If the attendance upon the district court had continued to the day 
to which the circuit stood adjourned, there could hâve been no actual 
travel to be charged. But, where the travel was actually performed, 
it was properly charged. But the charges for travel to the circuit 
court on July 10, September 25, and October 22, 1893, and those of 
August 7, October 29, November 5, December 10, December 17, 1893, 
and of January 8 and 29, Februarj 19, and March 19, 1894, — 12 
items of |16.80 ; a total of |201.60, — must be rejected, as they were 
ail cases where the adjournment was from Saturday to Monday. 

Class 8. Travel in going only to serve precepts, warrants, etc. 
Under this class are included: 

(a) Charges for travel on two or more writs against différent per- 
sons, served at the same place and time. 
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Thèse charges were properly made. The marshal was authorized 
to make them, and should be paid. Harmon v. U. S., 43 Fed. 560- 
566. 

(b) Charges for travel upon one warrant when, upon another in 
his hands, against a différent person, at the same time and serred at 
the same place, charges for actual expenses were made, and hâve 
been allowed and paid; also, charges where, having one warrant 
against two or more persons, travel was charged going to serve upon 
one, and actual expenses for the additional distance to serve on the 
other or others. 

The petitioner contends that part of thèse charges are permitted 
by the last clause of section 829 of the Revised Statutes : 

■'In ail cases wùere mileage is allowed to the marshal, he may elect to re- 
ceive the same or his actual travellng expenses, to be proved on hls oath, 
to the satisfaction of the court." 

He maintains that the words "in ail cases" are équivalent to "upon 
any process, warrant, attachment, or writ"; and that as he is allowed 
mileage on several writs in his haud at the same time, and served on 
différent persons at the same place, he can, at his élection, charge 
actual expenses on one and full mileage upon the other. As to the 
other part, where more than one person was served with the same 
process, he justifies it under that portion of section 829 which gives 
him travel in going to serve on the most remote person to be served, 
adding thereto the extra travel which is necessary to serve it on the 
others. In this case, he contends, it is optional with him to charge 
his actual expenses, instead of such extra mileages. 

The argument is specious and unsound. The choice given is be- 
tween mileage and expense of the trip, and was unquestionably 
given as a matter of considération to the oflftcer, and to protect him 
from pecuniary loss in the performance of his duty. While the al- 
lowance of mileage may be regarded as designed to reimburse him 
for his expenses, it is practically to some degree compensation for 
time and labor. When the mileage allowable will not cover the ex- 
pense of the trip, the ofiOicer is protected by this privilège of waiv- 
ing the mileage, and collecting what he has been compelled to pay 
ont. If the mileage exceed his expense, he is not required to ac- 
count for the surplus. AU the mileage he might charge for going 
the trip must be waived if he elects to take his expenses. The im- 
propriety of a différent course is seen if the writs he was to serve 
were in suits commenced by différent private persons. Both could 
not be made to pay the actual expenses of the marshal; yet, if his 
construction of the statute is right, that would resuit. Each suit is 
a case. Upon each writ served on différent persons at the same 
place he would be justified in demanding full travel, and in each 
case might, at his pleasure, charge actual expenses instead. Or, if 
he makes the élection of expenses on one writ only, upon which 
should the expense fall? It is certain, expenses will not be claimed 
when they are less than the mileage amounts to. Therefore one 
plaintiff would be subjected to unequal and excessive charge for the 
same service. When the question of claiming mileage for one part, 
and expenses on the other part, of the same service, is examined, it 
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is still weaker. The action of tlie accounting offlcers in rejecting 
items of the kinds described was correct. They amount to $50.10. 

(c) Charges for travel to arrest when no service was made. 

The statute gives "travel, in going only, to be computed from the 
place where the process is returned to the place of service, or when 
more than one person is served therewith, to the place of service 
which is most remote." The implication is obvions that, before any 
travel can be charged, service must be made. Without service there 
can be no computation of travel. It would be measuring distance 
with only a single point, — that of termination, and no point of be- 
ginning. Thèse charges, amounting to $204.42, cannot be sustalned. 

(d) Travel to serve mandates to bring in poor convicts. 

Thèse are proper charges, for travel, in going only, to make the 
service, and should be paid, $17.28. 

(e) Travel to serve warrant of pardon. 

The warrant was sent from the department of justice to the mar- 
shal, with instructions to serve it, and make report to the depart- 
ment. Il is familiar law that a pardon is inoperative till delivered 
and accepted. The travel was necessary under the order of the de- 
partment, and is properly charged at |3.60; but, probably by inad- 
vertence in the statement of différences, only .f3.30 was actually 
witliheld from the marshal, and for so much he still has a just claim. 

Class 9. Sundry charges of actual expenses of traveling in service 
of process, warrants, etc., — in ail $57.70. 

Of this total, $24.85 was for expenses in cases where no arrest 
was made; but the officer was allowed, and has received, the stat- 
ute allowance for expenses while endeavoring to arrest. The excess 
of 124.85 cannot be allowed. The sum of $32.85, included in the 
above total of $57.70, is for charges of expense when on the same 
trip, but upon other warrants mileage was charged and paid. What 
has been said in regard to the marshal's right to hâve both mileage 
and expenses on the same trip, although it was to serve more than 
one warrant and on différent persons, applies to thèse charges. They 
must be rejected. 

Class 10. Pees for services in sundry civil cases, wherein the 
United States were plaintifls,— $90.52. 

The only objection made to thèse charges was that, in making his 
accounts, the marshal had entered them in the wrong flscal year. 
Such an error does not deprive him of his right to compensation, and 
in this proceeding the régulation as to years does not influence. It 
may, however, be well to say that transferring the charges to the 
proper fiscal year would not in any year swell the marshal's émolu- 
ment above his lawful maximum. Thèse items are allowed. 

Class 11. The only other charge is for expense for light, cleaning 
courthouse and lockup at Bath, at the September term, 1890, of the 
district court, charged among miscellaneous expenses. 

The charge was for $6.50, and was properly vouched; but, upon 
the mistaken theory that it was charged against appropriation for 
"pay of bailiffs," etc., and was carried into the abstract as $8, the 
sum of $8 was withheld from the marshal. A term of the district 
court is, by the statute, assigned to be holden at Bath on the flrst 
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Tuesday of September of each year. The United States liave no 
courthouse there, and the county bas no jail. The county has al- 
ways allowed to the United States the use of its courthouse, without 
any other charge than the actual cost of lights and the expense of 
cleaning after the court ends. On the same terms, the city of Bath 
extends to the United States the use of its city lockup for the dé- 
tention of prisoners during the session of tlie court. This charge 
was for such expenses, and amounted to |6.50. The youcher was in 
the name of John W. Ballou, who attended to having the cleaning 
done, and settling witli the gas company for light. Mr. Ballou is the 
sherilî of the county. In the same quarter's accounts of the marshal 
was a charge of Mr. Ballou as bailiff, attending the court, which 
amounted to |8. Evidently, the accounting ofQcers did not under- 
stand the facts, and concluded that thèse were double charges for 
the same thing, and charged also in one case to the wrong appro- 
priation. They accordingly disallowed and refused payment of |8. 
It was an unjustiûable disallowance, and the marshal should be paid 
the amount. 

The resuit is that Tarious claims specified in the pétition, and 
amounting to |627.52, are improper charges, and are rejected; and 
the balance, of |l,02o.48, was rightly charged. The demurrer is 
overruled. Judgment for the petitioner for |1,025.48, and costs, ac- 
cording to the statute. 

Note. To avoid delay and expense of a threatened appeal, on tliat point, 
the petitioner has remitted the sum of $8 allowed for the service of warrants 
of commitment— as the same question Is Involved in another pétition by him. 
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(District Court, D. Maine. April 2, 1896.) 

No. 17. 

1. Unitbd States Marshals — Fées — Attendais ce bepobe Court and Com- 
missioner. 

A United States marshal is entitled to charge for the attendance of him- 
self and his deputies before United States commissioners on the same 
days on which the circuit or district courts are in session, and fées for 
attendance on tliose courts are charged and paid. 

3. Same — Mittimus. 

A marshal is entitled to charge fées for the service of warrants of com- 
mitment. Saunders v. U. S., 73 Fed. 782, followed. 

Geo. E. Bird, for petitioner. 
Albert W. Bradbury, U. S. Atty. 

WEBB, District Judge. The pétition in this case was flled April 
15, 1895. Proof of service as required by the statute has been made. 
The claim of the pétition is for fées for attendance of himself and 
deputies before United States commissioners, and bringing in and 
guarding prisoners, on the same days that the circuit or the dis- 
trict court was also in session, and fées for attendance on those 
courts was charged and paid. The time covered by the pétition is 
from February 6, 1890, to March 8, 1894. For the marshal's personal 
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attendance 89 days, and for that of his deputies 91 days, in ail 180 
days, at f 2 per day are charged, or $360, in the pétition as originally 
flled. By amendment, charges of |4 on July 22, 1891, and |4 on 
September 19, 1891, are struck ont, leaving claimed the sum of |352. 
The United States has pleaded that the services specifled in the péti- 
tion were never performed, and has also filed a counterclaim or ac- 
count in set-ofif to the amount of |504, for moneys before paid to 
this petitioner, as the United States now contends, improperly, for 
the service of 252 warrants of commitment during the years 1890, 
1891, and 1892, for which it is said no fées were by law allowed. 
The items included in the pétition were never entered in the ac- 
counts of the marshal that were presented from time to time to the 
court, and approved, for the reason that it was understood that such 
charges would not be allowed; and now the United States contends 
that the charges are improper. 

At the hearing, the government did not contest the actual attend- 
ance as charged, except as to four items, viz. November 2, 1891, in 
the case of Tripp, before Commissioner Bradley, |4; November 14, 
1891, case of Rogers, before Commissioner Rand, 12; May 23, 1893, 
Johnson's case, before Commissioner Bradley, |4; September 21, 
1 893, case of Carleton et al., before the same commissioner, |4. But 
the proof is plenary as to ail the other items in the pétition, and as 
to the charges of May 23, 1893, and ISTovember 14, 1893. The c'harge 
of September 21, 1893, is proved to be a mistake of date. The serv- 
ice was actually rendered on the 20th day of September, and is so 
entered in the oflScer's calendar. I do not think this mistake is 
fatal to the petitioner's right to recover for this item. But the 
charge in Tripp's case, under date of Xovember 2, 1891, for |4, has 
not been satisfactorily established by the évidence. Tripp, on his 
arrest, had, before that date, been fully examined by the commis- 
sioner, and, upon décision of probable cause, had been ordered to 
recognize with sureties for his appearance at the ,next term of the 
court, to answer, and, for want of recognizance, to stand committed. 
He failed to recognize, and was committed to jail. Later, he was 
able to find sureties, and was by the commissioner admitted to bail. 
The évidence fails to show that the prisoner was brought before the 
magistrale, or the actual attendance of the ofHcers. This item of 
$4 is therefore disallowed. 

In U. S. V. Erwin, 147 U. S. 685, 13 Sup. Ct. 443, the statute 
touching fées for the attendance of a district attorney before a com- 
missioner on the same day that he also attended before a court is 
construed, and the right of the attorney to be paid for both attend- 
ances is upheld. The construction of the statute in that case must 
govern in this. If anything, under the statute, the case of a marshal 
is clearer than in respect to a district attorney; and the petitioner 
rightly claims, and is entitled to be paid, the items he has proved, 
amounting to |348, unless that right is canceled, in whole or in part, 
by the counterclaim of the government. Of the right of the United 
States to file a counterclaim, and to judgment upon it wlien properly 
proved, McElrath v. U. S., 102 U. S. 426, and U. S. v. Burchard, 125 
U. S. 176, 8 Slip. Ct. 832, are conclusive. 
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The petitioner admits that he has been paid the several suras 
charged in the counterclaim, for serving warrants to commit. The 
question, therefore, is the lawful propriety of such charges. In an- 
other case of this same petitioner, decided this weelc (Saunders 
V. U. S., 73 Fed. 782), I fully and at some length considered the right 
of the marshal to be paid a statutory fee of |2 for service of a war- 
rant to commit, and sustained the right. It is not necessary to re- 
peat the opinion on this question tiled in that case. I adopt wliat I 
there said, without qualification. It follows that no part of the 
United States' counterclaim is established, and the petitioner is en- 
titled to judgment for so much of his demand as he bas proved, or 
1348. 

Judgment for the petitioner for $348 and costs is ordered. 



VAN DUZEE V. UNITED STATES. 
(District Court, N. D. lowa, E. D. April 23, 1896.) 

1. Cletîks op Courts — Fées — Okdeb for Books. 

Where the clerk of a United States court, pursuant to the practiee of 
such court, makes an application to tlie court for booljs necessavy in his 
office, and the^court makes an ôrder dircctiu;? the marshal to furnish sucli 
books, the clcrli: is entitled to tlie statutory fces for tiling sucli application, 
entering the order upon tlie record, and nial-cing and certifyiug two copies 
thereof for the marshal, to be attaclied to liis original and dtiplicate ac- 
counts, but not to a fee for attucliing his seal to such certifieates. 

2. Bamb — Jury Kotices. 

Where the rules of court require a notice of tlie drawing of juries to be 
posted up ou the door of the clerk's oifice, tlie duty of posting such notice 
is properly to be performed by the clerk, but is not one for wliieli he is en- 
titled to compensation. 

3. Same — Docket Fee. 

TJnder Rev. St. § 828, the proper docket fee in criminal cases, where a 
plea of not guilty is first enrered. but is suliseipiently withdrawn, aud a 
plea of guilty entered, on which tlio case is disposed of, is one dollar. 

4. Same — (,;opies op Indictment. 

The clerk is entitled to the statutory fee for filing demauds niade by de- 
fendants in criminal cases, for copies of the indictments against them, 
when by the standing rule of court the défendants are entitled to such 
copies, upon making demand therefor in writing, and the clerk is also en- 
titled to the fées for making and certifying such copies. 

5. Same — Filing Documentary Evidence. 

When the court makes an order requiring the government to place in the 
hands of the clerk the several documents upon which it expects to rely as 
évidence in a criminal case, for the purpose of giving the défendant an 
cppcrtuiiity to Inspect the same. the clerk is entitled to the statutory fee 
fur filing such several documents. 

6. Same— Entry of fiESTKSCE-i. 

Where two or more parties are .iointly indicted, tried, and convicted, the 
sentence imposed upon each should be separately entered, and the clerk 
is entitled to a separate fee for entering each sentence. 

7. Same -Juky Lists. 

No fee is allowed or chargeable by the clerk for recording the names of 
pGi'scns forming the jury list, or for entering the names upon the tickets 
phiced in the box for drawing. 

8. Same — Copies op Pafers for District Attornby. 

The district attorney is entitled to obtain, at the expense of the govern- 
ment, copies of indictments and opinions of the court, needed in the prep- 
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aratlon of cases for trial, and the elerk is entitled to charge the fee8 for 
sueh copies in his accounts with the govemment. 

9. Same— Applications for Summons to Depbndant's Witness. 

ïhe clerk is entitled to fées for filing applications by défendants in 
criminal cases for orders directing witnesses to be summoned at the cost 
of the United States, and fées for entering the orders of court upon such 
applications. 

10. Same — Practicb. 

AU applications in criminal cases for suuimoning witnesses, copies of 
indlctments, or other matters in which the action of the clerk is involved, 
should be made to appear, with the action thereon, on the records, or 
among the files of the court. 

Action to recover for certain items of service rendered by the 
plaintiff as clerk for the United States courts in and for tlie Northern 
district of lowa. 

Alonzo J. Van Duzee, in pro. per. 

Cato Sells, U. S. Dist. Atty., and D. W. C. Oram, Asst. U. S. Atty. 

SHIRAS, District Judge. The plaintiff in this action is the clerk 
of the United States courts for this district, and sues to recover the 
sum of 1327.71 as fées due him for services rendered by him as clerk, 
but which were not allovved him by the department at Washington. 
Several of the items included in the account attached to the pétition 
are not now contested by the government, and likewise some of the 
items are not now claimed by plaintiff. 

ïhe flrst class of items in dispute is that wherein the clerk charges 
the statutory fee for flling applications made by him for orders direct- 
ing the marshalto furnish books needed for the business of the courts, 
and the folio fee for entering upon the records the orders made upon 
such application by the court. Since thèse services were rendered, 
the department at Washington, by instructions issued to the marshal, 
has changed the mode of obtaining books for recording the proceed- 
ings of the court, but, as the proceedings for obtaining the books in 
question were had before thèse instructions were issued, the duty of 
the clerk must be determined by the practice formerly prevailing. 
When the services were rendered it was the practice of the court, 
when record or other books were needed by the clerk, to hâve the 
clerk file a brief application, setting forth the character of the book de- 
sired, and the need existing therefor. If the showing was sufflcient, 
an order was granted, directing the marshal to furnish the book. 
This order the clerk entered upon the records of the court. Two 
certifled copies of the order were furnished to the marshal, to be 
attached by him to his original and duplicate accounts, as évidence 
of his authority to procure the books. Under thèse circumstances 
I hold that the clerk is entitled to the statutory fee for filing the 
application, entering the order of the court upon the record, and for 
making and certifying two copies of the order for the use of the 
marshal; but under the ruling of the suprême court in U. S. v. Van 
Duzee, 140 U. S. 169-176, 11 Sup. Gt. 758, the clerk is not entitled to a 
fee for attaching the seal to such certification. 

The next class of items in dispute is that which includes charges 
made by the clerk for preparing and posting up notices of the time 



796 73 FEDERAL EBPORTER. 

and place for drawing the juries for th.e several terms of court, and 
for flling such notice after the drawing bas been had. Under the 
rule of this court, 10 days' notice of the drawing of juries is required 
to be given by posting up a written notice upon the front door of 
the clerk's office. This duty bas always been perf ormed by the clerlv. 
It is now clainied by the goYernment that it falls within the duty of 
the jury commissioner. In this view I cannot concur. Ail the necessary 
orders for drawing the juries are prepared by the clerk and signed by 
the judge, and I know of no rule that places the duty of giving notice 
of the time of drawing upon the commissioner. The difflculty, how- 
ever, lies in the fact that there is no express provision in the fee bill 
for services of this character, and therefore it must be held, under 
the rule laid down in U. S. v. King, 147 U. S. 676, 13 Sup. Ct. 439, that 
thèse sen'ices are not such as to entitle the clerk to compensation, 
although properly performed by him as clerk of the court. Thèse 
items are disallowed. 

The next point at issue arises upon the question of the amonnt 
of the docket fee to be charged in criminal cases wherein a plea of 
not guilty is first entered by the défendant, but is subsequently with- 
drawn, and a plea of guilty is entered, upon which the case is finally 
disposed of. Section 828, Kev. St., provides that in cases wherein 
issue is joined, but no testimony is submitted, the fee shall be two 
dollars, but in cases which are dismissed or discontinued, or where 
judgment or decree is rendered, without an issue, the fee shall be one 
dollar. On part of the clerk it is clainied that the cases in question 
corne within the two dollar clause, whereas on part of the govern- 
ment it is contended that they fall under the dollar clause. The sec- 
tion in question names three classes of cases in which a certain fee 
is allowed the clerk, the flrst being cases wherein issue is joined, 
and testimony is submitted; the second, wherein issue is joined, but 
no testimony is submitted; and the third, wherein the case is dis- 
missed, discontinued, or judgment is rendered without an issue. It 
is apparent that thèse fées are not properly chargeable until the case 
is disposed of, and then the amount to be charged is dépendent on 
the action had. If the case went to hearing upon au issue, and 
testimony was adduced thereon, then the fee to be charged is three 
dollars. If the case was disposed of upon some issue joined, which 
did not require testimony, as upon a démarrer, or upon an answer 
which admitted the facts, presenting only questions of law, then the 
fee to be charged is two dollars. If the case was dismissed, or if it 
was disposed of without an issue of law or fact being presented, as 
upon a default in a civil case, or upon a plea of guilty in a criminal 
case, then the fee to be charged is one dollar. The condition in 
which the case stands when finally disposed of is the criterion for the 
fee to be charged. The fact that originally a plea of not guilty Avas 
entered does not affect the question. Thus if, in a criminal case, a 
plea of guilty should be entered, but subsequently the court permit- 
ted the défendant to withdraw such plea and to enter a plea of not 
guilty, and upon the issue thus joined a trial should be had, and testi- 
mony should be introduced, I entertain no doubt the clerk could right- 
fully charge a fee of three dollars upon the ground that the 
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amount of the fee, lawfully chargeable, dépends upon the mode in 
which the case was finally disposed of. I hold, therefore, that in 
criminal cases whicli are disposed of upon a plea of guilty, the fee 
to be charged is one dollar, even though it be true that originally a 
plea of not guilty was entered, but which was withdrawn bef ore final 
action was had in the case. 

The account sued on contains several items for filing demanda by 
défendants in criminal cases for copies of the indictments pending 
against them, and for furnishing copies duly certified. The record 
rule of this court requires the clerk, whenever a demand therefor is 
made, to furnish a copy of an indictment to the défendant. Under 
the provisions of this rule the clerk is not required to furnish the 
copy unless demanded by the défendant. In order that the proper 
eyidence of such demand may be preserved, the demand is required to 
be in writing, for otherwise the court, in passing upon the accounts 
of the clerk, would not hâve évidence that the demand had in fact 
been made, and therefore the practice is to hâve the demand made in 
writing, and by filing this in the case the proper évidence is preserved 
of the fact upon which the duty of the clerk to furnish a copy is made 
to dépend. For filing such papers the clerk is entitled to the statu- 
tory fee. For the folio fee for making the copy and the fee for cer- 
tifying under seal to the copy the clerlv is entitled to the statuory 
amount, as was ruled in U. S. v. Van Duzee, 3 C. G. A. 301-366, 
52 Fed. 930. 

The next item in issue is tliat wherein the clerk charges the stat- 
utory filing fee for filing 696 papers and documents in connection 
with what are known as the Van Leuven and Kessel Cases. Thèse 
were indictments for various alleged frauds in connection with the 
business of a pension agent or attorney carried on by Van Leuven. 
In ail there were 43 separate cases ûled. On behalf of the défend- 
ants application was made to the court for an order requiring the 
filing of the names of the witnesses bef ore the grand jury, with a 
minute of the testimony as taken by the clerk of the grand jury, to- 
gether with the written or documentary évidence which the gov- 
ernment expected to introduce in the several cases. The court held 
that the government was not under obligation to furnish the names 
of the witnesses or the minutes of their testimony, but further ruled 
that it was due to the défendants that they should hâve opportunity 
to inspect and take copies of the particular documents, reports, af- 
fldavits, and the like which the government claimed were forged or 
falsified. In other words, the court in effect held that the défend- 
ants were entitled to a bill of particulars in the several cases, and 
that the défendants were entitled to an inspection of the original 
papers, for only by such an inspection could the défendants know 
whether the papers expected to be used against them were in fact 
prepared by or signed by the défendants; and therefore the court 
made an order that the government, in the several cases, should 
place in the hands of the clerk the several written papers, affidavits, 
and other documents which the government expected to rely upon 
in the prosecution of the case. In obédience to this order, the dis- 
trict attorney deposited with the clerk the papers in question, and 
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the clerk flled same in the usual manner. Ordinarily, when the gov- 
«rnment is directed to furnish a bill of particulars, the same is flled 
by the clerk, and I know of no reason why the same should not be 
flled as part of the proceedings in the given case. In the cases now 
under considération the papers deposited with the clerk were so de- 
posited separately, and not in snch form that a single filing upon one 
•cover might serve as a flling for the entire number. The clerk re- 
ceived the several papers in the form in which they were furnished 
him by the government, and marked them "Filed" in the usual man- 
ner. I hold that he is entitled to recover therefor. 

The next question at issue arises upon the fact that two parties — 
Marlow and Ganty — were jointly indicted for burglarizing a post 
office. A joint trial was had. A verdict of guilty was retumed, and 
the défendants were sentenced to imprisonment in the penitentiary 
for a period of two years each, and to pay a fine of |100. The clerlc 
made a separate entry of the sentence against each défendant. The 
government claims that the entry of sentence should hâve been joint, 
and that only a fee for one entry should be allowed. Where two or 
more parties are jointly indicted and convicted, the better practice 
is to enter the sentence separately against each one. In fact the 
«ourt considers the case of each défendant separately when deter- 
mining the sentence to be imposed, and no défendant is bound by or 
interested in the sentences imposed upon bis co-defendants. In 
cases of joint indictments and trials, the proper course is to include 
in one entry the proceedings so long as they are in fact joint, but, 
when the matter of sentences is reached, tlien in fact the défendants 
are dealt with separately, and the sentences imposed upon each one 
should be so entered. In fact, the sentences pronounced against two 
or more may be similar in terms, but they are not joint, and hence 
the proper practice is to make a separate entry of the sentence 
against each défendant. Thus in 1 Bish. Cr. Proc. § 103.5, it is said : 
"The punishment, we hâve seen, is to be several; and the sentence 
is, in form, several, not joint." I hold that in cases of joint indict- 
ment and trials the sentences against two or more défendants should 
be separately entered, and, when thus entered, the clerk is entitled 
to the proper fee for each entry. 

Another dass of items in regard to which question is made are 
those wherein the clerk charges for services in recording upon the 
book kept for the purpose the names and addresses of pei-sons form- 
ing the jury list, and for entering the names upon the tickets placed 
in the box from which the juries are drawn. Thèse services are 
proper, but under the ruling of the suprême court in U. S. v. King, 
147 U. S. 676, 13 Sup. Ct. 439, it must be held that they were per- 
formed as part of the gênerai duties of the clerk, and, as the fee bill 
makes no provision for compensation for sucli services, none can be 
allowed. 

Exception is also taken to the charge made by the clerk for fur- 
nishing copies of indictments in several cases for the use of the 
district attorney, upon prœcipes flled therefor, by the district at- 
torney. It is the duty of the clerk to furnish a copy of any record 
or paper flled in his office to any one entitled thereto, and the fee 
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bill fixes the compensation to be paid therefor. There can be no 
question that for the copies made in tliese cases tlie clerk is entitled 
to the statutory fee, but the mooted question is whether the gov- 
ernment is liable therefor. The plaintiff in the cases was the United 
States government, and it was for its use and benefit that the copies 
were furnished.' It is suggested that the district attorney, as an 
officer of the court, had access to the original indictments, and there- 
fore did not need the copies. While the district attorney could hâve 
access to the indictments in tlie clerlv's office, he would not be per- 
mitted to remove the same. The district attorney does not réside 
at the place where the court is held, and %Yhere the indictments are 
kept, and he doubtless needed the copies in order that he might 
properly prépare the cases for trial. Under thèse circumstances the 
clerk would not hâve been justifled in refusing to furnish copies for 
the use of the attorney for the government, and. as they were fur- 
nished for the benefit of the government, upon the direction of the 
district attorney, I see no reason why the cost thereof should not be 
paid by the United States. Thèse items are allowed, including the 
fee for filing the prsecipe or written order for the copies. 

In item Xo. 17, a charge is made for copies of opinion furnished 
the district attorney. Thèse opinions were given in writing by the 
court in the several cases against Van Leuven and Kessel, who were 
indicted for frauds against the United States in connection with va- 
rions pension cases. The indictments were attacked by motion 
and demurrer. In some cases the indictments were held bad in 
whole or as to some counts, and in other cases the demurrers were 
oveiTuled. Many of the defects existing were cured by procuring 
new indictments at a subséquent terni. Wlien the district attorney 
applied to the clerk for copies of thèse opinions, it was clearly the 
duty of the clerk to furnish them, and, as they were furnished to the 
attorney of the government, in order to aid him in the performance 
of his duty to the government and in furtherance of the interests 
of the government, I see no reason why the United States should 
not be held liable for the usual copj' fee. This item is allowed. 

Item 48 is for flling applications made by défendants, under the 
provisions of section 878, Rev. St., for orders of court directing de- 
fendants' witnesses to be summoned at cost of the United States, 
and for entering the orders of the court upon the application. Un- 
der the settled practice of the court thèse fées are proper, because 
it is made the duty of the clerk to file the applications and enter 
the orders upon the records. It is perhaps proper for me to say in 
this connection that in my judgment ail api)lications made in crim- 
inal cases for summoning witnesses under section 878, for copies of 
indictments under the rule of this court, or for any other matter 
wherein the action of the clerk is involved, the évidence of such de- 
mand should appear either upon the records or among the files of 
the court, and the action or order of the court should in ail cases 
be entered upon the records. In this way record or written évi- 
dence is always preserved of ail action taken. If this is not done, 
the rights of parties may be left dépendent upon the uncertain rec- 
ollection of parties, to say nothing of the diflflculty of procuring the 
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évidence after the lapse of some time, and when the parties are not 
in attendance upon the court. 

The remaining items not included within the foregoing holding 
are ail covered hy the rulings of this court heretofore made in the 
several cases of Van Duzee v. U. S., and reported in 41 Fed. 571, 
48 Fed. 643, and 59 Fed. 440; and, following the rulings therein 
made, plaintiff is allowed the items in question; it thus appearing 
that plaintiff is entitled in the aggregate to the sum of |247.H, for 
which amount judgment will be entered. 



UNITED STATES v. PATRICK et al. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1S06.) 

No. 653. 

1. Indian Aqencibs — Employmbnt of Physiciak — Authority of Secbbtart 

DP Intbkiok. 

The provision In the appropriation aet of Jlarch 3, 187.5, that the number 
and kind of employés at each Indian agency shall be prescribed by the 
secretary of the iuterior, gives him autliority to employ physicians to 
attend Indians; and the fact that during 11 years tlie secretary had ap- 
proved vouchers and directed payment of bills rendered by a particular 
physiclan employed at various tlmes by an Indian agent is a sufflclent dé- 
termination by the secretary that one of tlie employés of such agency 
shall be a physiclan, to be called by the agent from time to time, to ren- 
der médical services as the Indians require. 

2. Samb — Principal and Agbnt. 

Where the secretary of the interior had authorlty to employ physicians 
at an Indian agency, and liis subordiuate, the Indian agent, did employ 
them, and the secretary approved their bills, and directed the agent to pay 
them out of the public funds in his hands, hdd, that the United States 
and the secretary vrere bound by the agent's acts, both because of the 
ratification thereof , and because, by their action, they induced him to ex- 
pend money which lie would not otherwise hâve disbursed. 

3. Samb — Claims agaikst Ukited States — Rbjection by AcconNTiNa Of- 

picbrs. 

Where, in an action by the United States to recover an alleged shortage 
due from an Indian agent, the goverument introduced a transcript from 
the books and proceedings of the treasury department, -vvhich, among other 
things, contained an opinion by one of the accounting offlcers disallowing 
a claim by the agent for one of the items sued for, and discussing the 
vouchers on which the claim was based, held, that this was concluslve 
proof that the claim had been presented to, and disallowed by, the account- 
ing offlcers, as required by Rev. St. § 951. 

4. Samb — Pleadinss and Proop. 

lu an action by the United States on tlie bond of an Indian agent, de- 
fendants pleaded tliat ail the moneys with which the agent had been 
charged had been properly expended by him, and, at the trial, ofCered to 
prove a crédit of a specifled sum paid to physicians for services to Indians. 
Helâ, that the fact that défendants had not pleaded this claim for a crédit 
did not render proof thereof inadmissible, it appearing that the United 
States vyere already correctly informed of the amount and character of 
the claim, by reason of its officers having examined and disallovs'ed the 
same, and that thèse facts were proved by a transcript from the books of 
the treasury department, in tlie liands of the United States attorney, who 
had not moved to make the answer more spécifie. 
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6. Actions by United States — Allowance op Crédits — Disallowancb bt 

AOCOUNTIKG OfFICEB. 

The provision of Rev. St. § 951, that, in actions by the United States 
against indiyiduals, no crédits shall be allowed except such as hâve been 
presented to and disallowed by the aecounting offlcers of the treasury, 
requires that the claim only shall hâve been presented, and not the évi- 
dence to support It, and hence sueh évidence will not be excluded merely 
because it was never so presented. 

6. Same— Provincb of Court and Jury. 

It is the duty of the court, and not of the jury, to détermine whether or 
not such a claim has been presented and disallovs'ed, so as to authorize 
it to be admitted on the trial. 

7. Same — Tbchnicaij Pailurb to Account — Pkoperty not Lost. 

The fallure of an Indian agent, through clérical errors, to include in his 
accounts property which, in fact, remains at the agency, and which is not 
lost to the government, does not entitle the United States to recover the 
value thereof in a suit on his bond; and he may show thèse facts in dé- 
fense. The technical failure to account would authorize a recovery of no 
more than nominal damages. 

8. AFPBAii— Hakmless Errok. 

Technical error in failing to award nominal damages in respect to one 
of a number of items sued for Is no ground for reversai, v^here there has 
been a substantial recovery. 

9. Same — Errob in Instructions— Applicability to Facts. 

The burden of showing that there wsls no évidence to vparrant a charge 
is on him who asserts an error of that kind; and, to support his claim, he 
must either présent ail the évidence, so that the reviewing court can eee 
for itself what the évidence was, or he must présent a bill of exceptions, 
with a certificate of the trial court that no évidence of the character in 
question was introduced. 

10. Responsibility of Government Agents — Acoounting for Property — 
Errors of Clebk. 

A government agent is not to be held liable for property still in the pos- 
session of the agency, and which has never been lost, merely because a 
careless clerk, appointed by the government itself to keep the accounts of 
the agent, has omitted it from a return, which he is requlred to make. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

The plaintiffs In error, the United States, brought this action against Isaac 
W. Patrick, who was the agent for the Indlans of the Pottawatomie and 
Great Nemaha agency, in the state of Kansas, from March 2, 1885, until 
November 30, 1886, and against the other défendants in error, who were 
charged to be liable as sureties for Patrick, to recover §1,851.51 and interest, 
upon Patrlck's officiai bond as such agent. The penalty of this bond was 
$25,000, and its condition that "if said Isaac W. Patrick shall, at ail times 
during his holding, and remaining in, said office, earefully discharge the 
duties thereof, and faithfully disburse ail publie moneys, and honestly ac- 
count, without fraud or delay, for the same, and for ail public funds and 
property which shall corne or may corne into his hands, then the above obli- 
gation shall be void and of no eCtect; otherwise, to remain in full force and 
virtue." The plaintiffs alleged in their complaint that Patrick had falled 
to account for public money amounting to about $700, and for public prop- 
erty amountlng to about $1,100, which came to his possession as such agent. 
Défendants answered that Patrick and his sureties executed the bond, but that 
the other allégations of the complaint were not true. They alleged that, 
before any of the defaults alleged in the complaint occiirred, the commis- 
sioner of Indian affairs appointed a dninken and incompétent clerk of the 
said agency, whose duty it was to keep correct and accurate accounts of tha 
public moneys received and d.isbursed and the public property received and 
disposed of through the agency of said Patrick. They averred that Patrick 
v.73F.no.5 — 51 
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rieported tp the commissloner lOf Indian affala that thls clerk was ■ iatoxicated, 
and was Incapable of fllling hls position; but the commissloner peremptorily 
refnsed to remove- him. They alleged tliat ail the moneya, chargea against 
Patrick by the government had been properly expended, and that ail the pub- 
lie property chargea against him was either properly disposed of or remained 
at the agency in charge of Patrick or hls successor, and that thls money and 
property were unaccounted for by: reason of the mistakes, drunkenness, and 
Incompetency of the said clerk, whom the government had appointée! to keep 
the accounts. The trial of the issues raised by thèse pleadings resulted in 
a yevdict and judgmeii,t for $350 against the défendants in error. The United 
States ingist by this writ that errors of thè court in the trial of the case 
caused the verdict to be much smaller than that to whlch they were entitled. 

W. C. Perry, U. S. Atty. 

Eugène Hagan, for défendants in error. 

Before OALDWELL, SÀiNBOEN, and THAYEE, Circuit Judges. 

SÂNBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 1. Perhaps the chief complaint 
made by the United States about the trial of this case is that the 
court below admitted, and submitted to the jury, évidence that |o20 
of the public moneys charged against the défendant Patrick was ex- 
pended by him with the approval of the commissloner of Indian af- 
fairs and the secretary of the interior, in payment for services of 
physicians, who were temporarily employed by Patrick to treat sick 
Indians under his charge. That évidence consisted of — First. ïes- 
timony that from 1874 until 1886 no regular physician had been em- 
ployed for thèse Indians, but that, when they needed the services of 
doctors, the agent had employed physicians to treat them. The phy- 
sicians had presented vouehers for their services from time to time. 
Thèse vouehers had been certified by the agent, had been approved 
by the commissloner of Indian affairs and by the secretary of the 
interior, and had then been paid by the agent out of the public f unds 
in his hands as agent. Second. Vouehers of the various physicians 
for the amounts of their services during Patrick's agency, which 
amounted in the aggregate to |520, to each of which was attached a 
letter of the commissloner of Indian affairs to Patrick, to the effect 
that the secretary of the interior had approved the indebtedness in- 
eurred by him through the employment of the physician, as shown 
by the voucher, and a certificate of Patrick to the effect that the 
services were rendered, that the charges were reasonable, and that, 
after the secretary had approved the voucher, he had paid the 
amount thereof. And, third, testimony tending to show that the 
physicians rendered the services to the Indians that are set forth in 
the vouehers. The court below admitted this évidence, and then 
charged the jury that, if they believed that it correctly presented 
the facts, Patrick was entitled to crédit for the money he expended 
for thèse médical services. The admission of this évidence and this 
charge are assigned as error on four grounds : First, that the phy- 
sicians were employed without authority of law, and hence the United 
States were not liable for their services; second, that the claim for 
crédit for them was not presented to the accounting offlcers of the 
treasury of the United States before the trial, as required by sec- 
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tion 951 of the Eevised Statutes; third, that the défendants did not 
plead that thèse médical services were rendered, and that Patrick 
had paid for them; and, fourth, that the évidence of the custom of 
the government to so employ and pay physicians from 1874 to 1886 
■was incompétent to show authority so to do. 

The secretary of the interior, the commissioner of Indian affairs, 
and this Indian agent employed, or ratifled the employment of, thèse 
physicians. The ârst question is: Had any or ail of them any au- 
thority so to do? Section 5 of the "Act making appropriations for 
the current and contingent expenses of the Indian department and 
for fulfilling treaty stipulations with varions Indian tribes for the 
year ending June 30, eighteen hundred seventy-six and for other 
purposes," approved March 3, 1875 (18 Stat. 449, c. 132, § o), pro- 
vides : 

"That hereafter no more than .$6,000 shall be paid in any one year for sala- 
ries or compensation of employées at auy one agency, in addition to the sala- 
ries of the agent and no more at any one agency than is absolutely necessary ; 
and where Indians can perform the duties, they shall be employed; and the 
number and kind of employées at each agency shall be preseribed by the 
secretary of the interior and no others shall be employed." 

Hère is certainly ample authority for the secretary of the interior 
to employ thèse physicians. If it is said that they were not em- 
ployed by him until after their services were rendered, and hence 
that Patrick could not lawfully hâve crédit for the amounts that he 
paid for thèse services, there are two conclusive answers to that ob- 
jection: First. The secretary of the interior had authority to pre- 
scribe the number and kind of employés at tliis agency. From 1875 
to 188G he had approved the vouchers, and directed the payment of 
the bills, of Dr. H. H. Miller, who was employed by the agent from 
time to time during those years to treat the Indians in need of méd- 
ical services; and the tlrst payment made by the défendant Patrick 
for the services of a physician was upon a voucher of tliis same doc- 
tor, approved by the secretary of the interior in the same way. By 
this uniforra course of action for 11 years, we are of the opinion that 
the secretary of the interior sufQciently preseribed that one of the 
employés at this agency should be a physician, to be called by the 
agent from time to time, to render such médical services as the In- 
dians required. Another answer to this objection is that since the 
secretary of the interior had authority to employ physicians for the 
United States at this agency, and his subordinate, Patrick, did em- 
ploy them, and the secretary approved their bills, and directed Pat- 
rick to pay them out of the public funds, the United States and the 
secretary are bound by his acts, both because they thus ratifled them, 
and because, by their action, they induced him to expend money for 
this purpose which he would not otherwise hâve disbursed. A prin- 
cipal cannot, with full knowledge of the fact, direct his agent to 
expend money on his account, and then repudiate the expenditure. 

The next question is: Were the rulings of the court hère com- 
plained of erroneous, because the daim of Patrick for this |520 had 
not been presented to, and had not been disallowed by, the account- 
ing oiHcers of the treasury, before the trial? Section 3 of the act 
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of March 3, 1797 (1 Stat. 514, c.; 20, § 3), which is now section 951, 

p. 180, of tbe Eeyised Statutes, provides: . >: 

"Sec. 951. In suits brought by the United States against indlviduals, no 
claim for a crédit sliall be admitted, upon trial, except sueh as appear to hâve 
been presented to the accounting ofHcers of the treasury, for their examina- 
tion, and to hâve been by them dlsallowed, In whole or in part, unless it is 
proved to the satisfaction of the court that the défendant is, at the time of 
the trial, in possession of Touchers not before in his power to procure, and 
that he was prevented from exhibitlng a claim for such crédit at the treas- 
ury by absence from the United States or by some unavoldable accident." 

Before the défendants oflered their évidence in support of their 
claim for this crédit, the plaintiflfs had introduced in évidence, under 
section 886 of the Revised Statutes, a transcript from the books and 
proceedings of the treasury départaient relating to the account of the 
défendant Patricli. This transcript has been omitted from the record 
before us, and a summary of it appears in its place. More than two 
printed pages of this summary are occupied with the opinion of one 
of the accounting ofiicers of the treasury, disallowing this claim of 
Patrick for |520. In this opinion, he discusses at length the vouch- 
ers on which this claim is based, a letter of the commissioner of In- 
dian affairs, advising Patrick that the secretary of the interior had 
approved one of thèse vouchers, and the authority of the agent and 
the secretary to employ the physicians. This was conclusive proof 
that this claim had been presented to, and had been disallowed by, 
the accounting oiBcers of the treasury department; and it was but 
an idle form for the counsel of the government to object to évidence 
in support of this claim, after he had introduced this transcript. 
U. S. V. Hart (Ariz.) 19 Pac. 4. 

But it is said that the défendants did not plead this claim for a 
crédit. They did plead that the moneys with which Patrick had 
been charged had been properly expended by Mm. The main pur- 
pose of a pleading is to inform an opposing party of the nature and 
character of the claims of the pleader. The United States were al- 
ready correctly informed of the amount and character of the claim 
of the défendants for this crédit of $520, for they had examined and 
disallowed the vouchers on which it was based. The transcript 
which proved thèse facts was in the hands of their counsel. He 
made no motion to require the défendants to make their answer more 
spécifie. Indeed, he flrst put in évidence the transcript, which proved 
the nature and extent of Patrick's claim. In this state of the case, 
the objection that this claim was not more speciûcally pleaded is 
entitled to no considération. 

Finally, it is insisted that the évidence of the method of the em- 
ployment and payment of the physicians at this agency for 11 years 
prior to 1886 was incompétent, because authority to employ them 
could not be proved by a custom. But the purpose of this testimony 
was not to prove by a custom the authority to employ the physicians. 
That authority was given by the act of March 3, 1875, supra. The 
object of this testimony was to show how the authority thus vested 
in the secretary of the interior had been exercised, and to prove that, 
by a uniform coUrse of action for more than a décade, he had pre- 
scribed the employment by the agent of one physician at this agency, 
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from time to time, as his services were required by the Indians. For 
this purpose, this testimonv was not, in our opinion, incompétent. 
U. S. V. Fillebrown, 7 Pet. 28, 48. 

Our conclusion is that there was no error in the action of the 
court in submitting to the jury the évidence in support of the claim 
of the défendant Patrick for a crédit for the amounts he expended 
for thèse médical services. 

2. This conclusion disposes of the assignments of error made upon 
the refusai of the court to instruct the jury to return a verdict for 
plaintiflfs for the full amount of their claim, and, upon its refusai to 
direct them, to disregard ail évidence on the part of the défendants, 
which did not appear to hâve been submitted to the treasury de- 
partment, in explanation of the disallowance of the accounts of the 
défendant Patrick, unless it appeared that knowledge of such évi- 
dence came to Patrick at so late a date as to render the submission 
thereof to the treasury department practically impossible. The for- 
mer instruction was not applicable to this case, because there was 
compétent évidence in support of Patrick's claim for a crédit for 
the |520. The latter instruction is not the law, because, flrst, it 
is not ail the évidence in support of a claim for a crédit, but the 
claim itself, which the act of congress requires to be presented to, 
and to be disallowed by, the accounting officers of the treasury de- 
partment, before it can be admitted ujjon the trial; and because, 
second, it is the duty of the court, and not the province of the jury, 
to détermine whether or not the claim bas been so presented and dis- 
allowed that it mav be admitted upon the trial. Û. S. v. Gilmore, 7 
Wall. 491, 495. 

3. It is assigned as error that the court charged the jury, with réf- 
érence to the public property charged against Patrick in his account 
with the government, that the fact that some articles were left ont 
of the quarterly reports made by Patrick was prima facie, but not 
conclusive, proof that they had been lost to the government; that 
this presumption might be overcome by satisfactory proof that such 
articles were, in fact, at the agency when the reports were made, that 
their omission from the reports was due to clérical errors, and that 
if they found from the évidence that such articles were in fact at the 
agency, and that no money or property had been appropriated by 
Patrick or lost to the government tlirough his négligence, the United 
States could not recover. It is argued that this charge was erro- 
neous — First, because the condition of the bond was that the ob- 
ligors should account for the money and property coming into Pat- 
rick's possession, and the government was entitled to recover for his 
failure to account, whether it lost thereby or not; and, second, be- 
cause the charge ignored section 951 of the Eevised Statutes. 

If the United States made no loss of money or property through 
the failure of the défendant Patrick to account for the public money 
and property which came to his hands, it goes without saying that 
they could recover no more than nominal damages in this action. 
Six and one-fourth cents could undoubtedly hâve been recovered for 
the technical failure of Patrick to make his account, although no 
loss or damage resulted to the government, and to this extent there 
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is a technical error in this charge; but in viéw of the fact that the 
jury found a default in the bond, and returned a verdict in favor of 
the United States for |350, this technical error was certainly with- 
out préjudice, and it is too trivial and insubstantial to warrant a 
reversai of this judgment. Pyeatt v. Powell, 10 U. S. App. 200, 2 
C. C. A. 367, and 51 Fed. 551; Railroad Co. v. Stoner, 10 U. S. App. 
209,-2 C. 0. A. 437, and 51 Fed. 649. The objection that this charge 
ignored section 951 of the Revised Statutes is uhtenable, because it 
does appear f rom the Summary of the transcript put in évidence by 
the government thât many of the claims 6î the défendant Patrick for 
the crédits he asked on account of the moneys charged against Mm 
were presented to, and disallowed by, the accounting offlcers of the 
treasury department before the trial, and it does not appear that 
his claims for crédits on account of the public property with which 
he was charged were not also presented and disallowed. This rec- 
ord shows on its face that a large portion of the évidence presented 
to the lower court, which consisted of exceedingly voluminous cop- 
ies of vouchers, papers, and accounts, that were of record in the 
treasury department of the United States is not before us. In this 
imperfect state of the record, we cannot présume that there was no 
évidence to support this charge of thé court. Instructions given by 
the court to the jury are presumed to be applicable to the case pre- 
sented to it, in the absence of a record, which establishes the con- 
trary. The burden of proof to show that there was no évidence to 
warrant a charge is on him who asserts an error of that character; 
and, if he would maintain his claim, he must either présent ail the 
évidence to the appellate court, so that, the reviewing court can see 
for itself what the évidence was, or he must présent a bill of ex- 
ceptions which has the certiflcate of the trial court that no évidence 
of the character in question was presented to it. The plaintiffs in 
error hâve donc neither. Moreover, when the évidence of the défend- 
ants as to the disposition of the public property which is charged 
against Patrick was introduced, this objection that is now urged was 
not made to that évidence. It never was made to the claim of Pat- 
rick for thèse crédits against the property charged to him until the 
court came to charge the jury, and the record raises a very serions 
doubt whether it was ever made at ail until it was noted in writing 
on the margin of the written charge, after the jury had retired. Ail 
thèse façts tend strongly to strengthen the presumption that évi- 
dence had been presented to the court below which made this évi- 
dence of the défendants compétent, and warranted the charge. 
However that may be, this objection cannot now be sustained, be- 
cause the record does not contain ail the évidence, nor any certiflcate 
of the trial court that there was no évidence of the présentation and 
disallowance of this clairtt by the accounting olHcers of the treasury 
department; and the plaintiffs in error hâve therefore not overcome 
the légal presumption that the charge was right, and that there was 
évidence before the court below which warranted it. Railway Co. 
V. Washington, 4 U. S. App. 121, 1 0. C. A. 286, and 49 Fed. 347, 
350, 353; Eailway Co. v. Harris, 27 U. S. App. 450, 12 C. C. A. 598, 
and 63 Fed. 800, 805. 
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4. Tliere was no error in the charge of tlie court that the défend- 
ant Patrick would not be responsible for the négligence of his clerk, 
unless, by the exercise of reasonable diligence, he might hâve pre- 
vented such négligence; that he was only responsible for the per- 
formance of clérical duties in the best way practicable for him ; and 
that the testimony was that thèse Indian agencies were widely scat- 
tered, and that it was impossible for him to give attention to the 
détails of ail the bookkeeping, and so the government furnished him a 
clerk for that purpose. Some of the évidence to which this portion 
of the charge applied was that the clerk who was appointed by the 
commissioner of Indian affairs to keep Patrick's accounts at this 
agency was drunken and careless; that, shortly after his appoint- 
ment, Patrick notified the commissioner of the intoxication and in- 
capacity of this clerk, and asked for his removal, but the commis- 
sioner refused to make it; that Patrick was charged with the loss 
of 100 yards of sheeting, which was at the agency, and which was 
never lost to the government, because this clerk omitted the figure 
"1" from the number "168" in one of his returns of property on hand, 
so that an item read "68 yards of sheeting" instead of "168 yards of 
sheeting"; that Patrick was charged with the loss of 19 blankets, 
which were at the agency, and were never lost by the government, 
because this clerk made an item in a return read "19 blankets," when 
it should hâve read "19 pairs blaûkçts"; and that many similar 
mistakes and omissions were made in the same way. No principle 
of law or equity occurs to us which requires a court to charge an 
agent, for the beneflt of his principal, with property which the prin- 
cipal has never lost, because a careless clerk, appointed by the prin- 
cipal himself to keep the accounts of his agent, has omitted property 
from a return of it which he was required to make to the principal. 
It has been settled ever since U. S. v. Wilkins, 6 Wheat. 134, 143, 
that the object of the act of March 3, 1797, which comprised what is 
now section 951 of the Kevised Statutes, was to allow the United 
States to obtain judgments in their favor, against their debtors, for 
such sums, and for such sums only, as, in equity and justice, thèse 
debtors should be proved to owe, and that, to accomplish this end, 
the court ought to consider and allow ail the just claims of the debt- 
ors, whether légal or équitable. Gratiot v. U. S., 15 Pet. 336, 369, 
371; U. S. V. McDaniel, 7 Pet. 1; U. S. v.îlipley, 7 Pet. fS. 

We hâve carefully examined and considered ail the rulings of the 
court below of which complaint has been made, in view of the rules 
and principles announced by thèse authorities; we hâve discussed 
at some length the more important assignments of error that hâve 
been urged upon our considération; and we are of the opinion that 
no substantial error was committed by the court in the trial of thia 
case, and that its rulings and charge are well sustained by the es- 
tablished rules of the law. The judgment below is accordingly af- 
flrmed without costs. 
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FIELD et al. V. UNITED STATES. 

(Circuit Court of Appeals, Seventii Circuit.) 

No. 248. 

CusTOMS DuTiEs— Classification— White Frilled Muslins. 

Cotton muslln in pièces 30 yards by 30 Inches, having liemmed to one 
edge a frill about three inches wlde, wlth an embroidered, scalloped, or 
fancy border, and known to the trade as "white frilled muslins," and net 
as "ruffled flouneings or embroideries," was dutiable at 00 per cent, ad 
valorem, under paragraph 373 df the act of 1890, as "articles embroidered 
by hand or machlnery," and not at 40 per cent., under paragraph 355, as 
"manufactures of cotton not especially provided for." 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appellants Marshall Field and others imported and entered at the port 
of .Chicago in December, 1893, certain marchandise, composed entlrely of 
cotton, upon which the collecter of the port imposed and coUected a duty 
of 60 per cent, ad valorem, as "cotton embroideries," under paragraph 373 
of Schedule J of the tarife act of October 1, 1890 (26 Stat. 594, c. 1244), which 
Is as follows: "Laces, edglngs, embroideries, insertings, neck rutHings, ruch- 
ings, trimmlngs, tuckings, lace window-curtains and other similar tam- 
boured articles, and articles embroidered by hand or machlnery, embroi- 
dered and hem-stltched handkerchlefs, and articles made whoUy or in part 
of lace, rufHlngs, tuckings or ruchiijgs, ail of the above named articles, com- 
posed of flax, jute, cotton, or other vegetable libre, or of which thèse sub- 
stances or either of them, or a mixture of auy of them is the component 
material of chief value, not speclally prOvided for in this act, sixty per cent. 
ad valorem. Provided, that articles of weaiing apparel, and textile fab- 
rics, when embroidered by hand or machinei-y, and whether speclally or oth- 
erwise provided for in this act, shall not pay a less rate of duty than that 
fixed by the respective paragraphs and schedules of this act upon embroider- 
ies of the materials of which they are respectively composed." The importera 
claim that the merchandise was subject to duty under paragraph 355 of 
Schedule I of that act, which is as follows: "Cotton damask, in the pièce or 
otherwise, and ail manufactures of cotton not speclally provided for in this 
act, forty per centum ad valorem." The duty imposed was paid under pro- 
test, and the question was reviewed by the board of gênerai appraisers sitting 
at New York, and the décision of the collector approved and afflrmed. The 
importera thereupon, pursuant to statute in that behalf, flled in the court 
below their application for review of the décision of the board of gênerai ap- 
praisers. Under that application further évidence was taken, and at the 
hearing the court below found: (1) That the goods are as in voiced,— white 
frilled muslins made of cotton; that they are not textile fabrics, but an article 
of imported merchandise, embroidered. (2) That they are known in trade lu 
this country as "white frilled muslins," and not as "ruffled flouneings," nor 
are they recognized or known in trade as "embroideries." And thereupon 
the court affirmed the décision of the board of gênerai appraisers, which de- 
cree of the court is hère for review upon this appeal. 

N. W. Bliss, for appellant. 
J. C. Black, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after statement of the case, delivered 
the opinion of the court. 

It was declared by the suprême court in Robertson v. Salomon, 
130 U. S. 412, 414, 9 Sup. Ct. 559, that "the commercial désignation, 
as we hâve frequently decided, is the first and most important desig- 
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nation to be ascertained in settling thé meaning and application of 
the tariff laws." See Arthur v. Lahey, 96 U. S. 112. 118; Barber 
V. Schell, 107 U. S. 617, 623, 2 Sup. Ct. 301; Worthington v. Abbott, 
124 U. S. 484, 436, 8 Sup. Ct. 562; Arthur's Ex'rs v. Butterfield, 125 
U. S. 70, 75, 8 Sup. Ot. 714. Tlie cases of Curtis v. Martin, 3 How. 
106; Arthur v. Morrison, 96 U. S. 108; and Worthington v. Abbott, 
124 U. S. 435, 8 Sup. Ct. 562, — are interesting as furnishing instances 
of the practical application of this rule. The same canon of con- 
struction is announced in Rossman t. Hedden, 145 U. S. 561, 12 Sup. 
Ct. 925; Cadwalader v. Zeh, 151 U. S. 171, 14 Sup. Ct. 288; and by 
this court in U. S. v. Field, 9 U. S. App. 460, 4 C. C. A. 371, and 54 
Fed. 367. It was found by the court below that the merchandise 
in question is not known to the trade as "rufifled flouncing," nor as 
"embroideries" ; that it is not a textile fabric, but is an article of 
imported merchandise, embroidered, and is known to the trade as 
"white frilled muslins." The merchandise is cotton muslin in pièces 
of about 30 yards in length and 30 inches in width, having hemmed 
to one edge a frill about 3 inches wide, composed of the same ma- 
terial, with an embroidered, scalloped, or fancy border. The ques- 
tion, therefore, is whether this merchandise is "an article embroid- 
ered by hand or machinery," under paragraph 373, or a "manufacture 
of cotton not otherwise provided for." Being unknown to the trade 
as "embroideries," it cannot be comprehended under that désigna- 
tion in paragraph 373. This then results: that the merchandise is 
not included within that provision, unless under the désignation, 
"articles embroidered by hand or machinery." Does the word "ar- 
ticle," as there employed, mean a complet ed pièce or a particular com- 
inodity? Without doubt, a word may, in the same act, be employed 
both in its gênerai and its restricted sensé; and because, in one or 
more instances, it may be used in a definite sensé, it does not neces- 
sarily resuit that it is employed in that sensé throughout the act. 
If, from the context, it appears that the word is used in a restricted 
sensé, it should be given a restricted meaning. The enacting clause 
of the tarilï act of 1890 proA'ides that there should be levied upon 
articles imported from foreign countries a spécifie rate of duty pre- 
scribed by the schedule. So, also, in section 2, certain spécifie ar- 
ticles are exempted from duty. In thèse instances the word "article" 
is undoubtedly employed in its gênerai sensé, as meaning "com- 
modity." In various paragraphs of the act the word is no less 
clearly employed in its restricted sensé, signifying a completed pièce. 
In some instances, as in paragraph 493, it is employed to compre- 
liend both the gênerai and the restricted sensé. The context of this 
}jarticular provision must furnish the due to the sensé in which the 
word is employed in paragraph 373. The provision speaks of "laces, 
edgings, insertings, neck-ruiïiings, ruches, tuckings, lace window- 
curtains and other similar tamboured articles." Thèse, it is stated, 
are imported in the pièce, and sold by the yard, although lace win- 
dow curtains are also sold by the set. The correct interprétation 
of the language hère employed includes tamboured articles similar 
to laces, edgings, etc., whether sold by the yard, or as a completed 
article. The word "article," as employed in this particular clause; 
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sjioiild therefore be construed iji its gênerai seUse, as inàicating a 
comijiddity. Then f oUows tUe phrase, "articles embroidered by liand 
or màchinery." We observe no reason to déclare the word js hère 
used in its restricted sensé, to indicate a completed article. It is 
hot used in an analogoiis sensé, requiring a strict construction of its 
meaning. This paragraph was considered by the circuit court of 
appeals of the Second circuit in Lahey v. JJ. S., 18 C. G. A. 341, 71 
Ped. 870, where it was said that this paragranh treated of embroid- 
eries more elaborately than the preceding acts had done, and that 
its intent was to place a high duty upon cotton, jute, and flax ar- 
ticles and textile fabrics which are embroidered. In that case tam- 
boured cotton or muslin sash curtains in the pièce were held to be 
comprehended within the phrase, "other similar tamboured articles." 
The distinction between tambouring and enibroidering is there poiat- 
ed out to consist in the number of needles employed in the work. 
The phrase, "and articles embroidered by hand or màchinery," would 
include ail goods embroidered, whether a completed article or re- 
maining in the pièce. The word is used in its comprehensive sensé. 
This construction comports with the spirit of the act, and accords 
with the ruling in the case referred to. While not technically 
known to the trade as "embroideries," the merchandise hère is an 
article of commerce "embroidered by hand or màchinery," within the 
intendment of the act. The decree will be afflrmed. 



HAGUE et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. AprU 28, 1896.) 

CusTOMS BuTiEs— Classification— Cotton Blastic Cords. 

Oords of cotton and India rubber, the rubber belng of çhief value, are 
dutiable at 45 per cent, ad valorem, as "cords • * • made of cotton or 
other vegetable flbre, and whether comiKised In part of Indla rubber or 
otherwise," under paragraph 263 of the act of 1894, and not as a non- 
enumerated manufacture of which India rubber is the component material 
of ehief value, under paragraph 352. 

Appeal by the importers, A. J. Hague & Co., from a décision of 
the board of gênerai appraisers which sustained the action of the 
collecter in assessing duty upon the merchandise in question under 
paragraph 263 of "Schedule I, Cotton Manufactures," of the act of 
August, 27, 1894 (28 Stat. 529). 

That paragraph, so far as it relates to the présent controversy is as foUows: 
"Cords * * * made of cotton or other vegetable flber, and whether com- 
posed in part of India rubber or otherwise, f orty-five per centum ad valorem." 
The Importers Insist that the merchandise should hâve been assessed as a 
"miscellaneoùs manufacture" under paragraph 352, which Is, in part, as fol- 
lows; "Manufactures of bone, chip, grass, horn, India rubber, palm leaf, 
straw, weeds, or whalebone, or of which thèse substances, or either of them 
is the component material of chief value, not specially provlded for in this 
act, twenty-flve per centum ad valorem." 

The décision of the board is as foUows: "Wé fiud as facts (1) That the 
merchandise Is dutiable under the act of August, 1894. (2) That It consista 
of cords made of cotton and In part of India ruliber. (3) That it is commer- 
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«ially known as cotton (elastlc) cords, and also as cotton and India rubber 
cords. (4) That it Is a manufacture, of -whlch Indla rubber is the component 
material of chief value, -specially provlded for elsewbere than in paragraph 
352. We thlnk It would be a strained construction of the statutes to liold tliat 
cords made entirely of tlie two substances denominatively provided for in 
paragraph 263 were not dutiable thereunder because one of those substances 
was of more value than the other. For the purposes of thia case we hold that 
that paragraph stands as if reading: 'Cords made of cotton and India rub- 
ber;' and we are strengthened in the correctness of thls conclusion in law by 
the fact that as far as the board has been able to discover, India rubber is the 
component material of chief value in ail imported cords made of cotton and 
India rubber. Upon the facts found in thls case, and in accordance wlth the 
principles enuneiated in a récent décision covering similar goods, we overrule 
the protest now under considération, and afflrm the collector's décision in as- 
sessing duty on the merchandise at 45 per cent, ad valorem, under paragraph 
263." 

There is no dispute as to the facts. The facts found by the board are not 
questloned. The only question in controversy is whether paragraph 263 is 
limited to cotton articles of which cotton is the component material of chief 
value. If it be so limited the importers are right and the collecter is wrong 
for India rubber is the component material of chief value of the imported 
cords. If, on the other hand, the paragraph covers cotton cords composed in 
part of India rubber, irrespective of the value of the India rubber, the col- 
lector is clearly right, as the articles in question would then be specially 
provided for under paragraph 263, and paragraph 352 would bave no applica- 
tion. 

Albert Oom stock, for importers. 

J. T. Van Eensselaer, Asst. U. S. Atty. 

COXE, District Judge (after stating tlie facts). Paragrapli 263 
of the act of 1894 is substituted for paragraph 354 of the act of 
1890. After enumerating a number of articles made of cotton, para- 
graph 354 contained the following words, "Any of the foregoing 
which are elastic or nonelastic, forty percentum ad valorem." Oon- 
troversj soon arose regarding articles similar to those now in ques- 
tion, and the court, being of the opinion that cotton webbing could 
be made elastic without the présence of India rubber, reversed the 
décision of the board assessing webbing containing India rubber un- 
der paragraph 354. At the same time the court intimated that a 
différent resuit would hâve been reached if India rubber were nec- 
essary to produce elasticity, or, in other words, if the statute, in- 
stead of using the word "elastic," had used the words "composed in 
part of India rubber," the décision of the board would hâve been 
sustained. In re Shattuck, 54 Fed. 365; afflrmed, 8 G. C. A. 176, 
59 Fed. 454. Subsequently the board found as matter of fact that 
"it is not practicable to make cotton webbing elastic without the 
présence of India rubber." It must be presumed that when the 
présent act was passed in August, 1894, congress legislated with 
référence to the misunderstanding which had arisen regarding para- 
graph 354. In order to make plain what had previously been ob- 
scure congress substituted for the words "elastic or nonelastic" the 
words "whether composed in part of India rubber or otherwise." 
Taking ail this into considération, as the court is permitted to do 
when endeavoring to arrive at the correct construction of a statute, 
is it not plain that congress intended to assess cotton cords under 
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pÉiFàgraphL 263 without référence to wHether tkey are elastic or 
nonelastic, or, what is the saine thing, whether they are or are not 
'cômposed in part of rubber? Tà6 importations in question are the 
Cotton elastic cords of commerce. If paragraph. 26B does not refer 
to them it is not easy to perceive to wliat it does refer. Tliere ia 
no proof that th.ere are cotton elastic cords of which cotton is the 
material of chief value. Indeed, the board say, "that so far as 
they hâve been able to discover India rubber is the component ma- 
terial of chief value in ail imported cords made of cotton and India 
rubber." 

The construction contended for by the importers entirely ignores 
the existence of the clause "whether composed in part of India 
rubber or otherwise." If the paragraph coyers cords made wholly 
or chiefly of cotton and thèse only, the words quoted hâve no mean- 
ing. They might as well be omitted. With the rubber clause 
omitted cotton cords made wholly or chiefly of cotton would, 
of course, be classifled properly under paragraph 263. If cotton 
cords contain rubber and the rubber is of greater value than the 
cotton they would go to paragraph 352. If they contain rubber of 
less value than the cotton, assuming that such cords could be made, 
they would go to paragraph 263. In other words, the paragraph 
with the rubber clause omitted means precisely what it means with 
the rubber clause présent. Such a construction would seem inad- 
missible under any circumstances and especially so in a case where 
the purpose is so manifest as in the présent instance. It was clear- 
ly the intent that elastic cotton cords should pay duty under this 
paragraph and not as manufactures of India rubber. 

The authorities deciding between two broad provisions of law 
hâve little application to the controversy in hand. For instance, in 
Hartranft v. Sheppard, 125 U. S. 337, 8 Sup. Ct. 920, the question 
was whether quilts made of cotton and eider down, chief value, 
should be assessed as "manufactures of cotton" or as "unmanufac- 
tnred articles not provided for." Had the act of 1883 provided for 
"quilts made of cotton and whether composed in part of eider down 
or otherwise," it is probable that a différent resuit would hâve been 
reached. ; 

The décision of the board is right and should be afflrmed. 



CALIFORNIA FIG SYRUP CQ. v. FREDERICK STEARÎSS & CO. 

(Circuit Court of Appeals, Sixth Circuit. Aprll 14, 1896.) 

No. 328. 

1. Tbade-Mabks — Descriptive Namb — "Syrup of Pigs. " 

The words "Syrup of Figs" or "Fig Syrup," being descriptive, are not 
sustainàble as a trade-mark for a laxative syrup In which tlie active 
médicinal property Is the juice of the fig. 67 Fed. lOOS, afflrmed. 
'2. Samb — Décbptivb Namé. 

ïhe use of the words "Syrup of FIgs" in connection with a préparation 

; ! jiescribed as a "Ifruit Remedy," "Nature's Pleasant Laxative," and with 

bther statements le'ading the public to understand that the julce of the fig 



CALIFOENIA FIG SYRCP CO. V. FEEDEHICZ STEAENS & CO. 813 

Is the important médicinal agent, is deceptive, so as to prevent équitable 
relief, where the préparation contains but a slight quantity of fig juice, 
which bas no laxative properties, and in wbicli tbe active médicinal in- 
grédient is senna. 67 Fed. 1008, affirmed. Syrup Oo. v. Putnam, 16 C. 0. 
A. 376, 69 Fed. 740, foUowed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

This is an appeal from a decree of the circuit court for the Eastern district 
of Michigan dismissing a bill in equity brought by the Califomia Fig Syrup 
Company, a corporation of the state of Nevada, against Frederick Stearns 
& Company, a corporation of the state of Michigan, to enjoin the défendant 
from infringing that which complainant claims to be its trade-mark property 
in the name "Syrup of Figs" or "Fig Syrup," to designate a liquid laxative 
medicine. The ground upon which the circuit court refused the relief prayed 
for was that the complainant did not come into court with clean hands, but 
tliat in its advertisements and in the use of the term "syrup of figs" to desig- 
nate the medicine which It sells, it was committing a fraud upon the public. 
See 67 Fed. 1008. 

R. E. Queen, in 1879 or 1880, was a druggist in Reno, Nev. After experi- 
ments, he succeeded in making a liquid laxative préparation, the secret 
formula of which is now tlie property of the Califomia Fig Syrup Comi)any. 
He selected the name "Syrup of Figs" to designate the préparation because 
of the popular impression that the fig, wheh eaten. has the médicinal property 
of opening the bowels and curing or preventing constipation. The chief 
médicinal agent in the préparation is senna. Its exact composition is a trade 
secret, but tliis much is admitted. There is not now, and never has beeu, 
in the mixture, more than one-teuth of 1 per cent, of the juice of the fig; 
and this, It is conceded, is not enough to hâve any efCect, eitUer medicinally 
or by way of flavor. The popular impression that flgs are laxative by reason 
of any médicinal élément contained in them is erroneous. Their laxative 
(îffect when eaten in some quantifies is caused by the physical action of the 
seeds and skin upon the bowels. There is practically no laxative property 
in the juice of the fig any différent from that of the juice of any other fruit. 
It has no efCect whatever unless taken in quantities as great as that of a 
pint or a quart. The business of the Oalifornla Fig Syrup Company in the 
sale of this préparation has increased enormously. More than a half million 
of dollars hâve been expended in advertlsing it through the daily press and 
otherwise in this country and in foreign countries. Much évidence was intro- 
duced showing that the complalnant's syrup of flgs was a very useful medi- 
cine, and one prescribed by physicians of high standing. 

Complalnant's préparation is put up in bottles of two or three sizes. Blown 
into the bottle are the words "Syrup of Figs." Upon the paper label pasted 
on the bottle are thèse words: "Nature's Pleasant Laxative," "Syrup of 
Figs," "The Califomia Liquid Fruit Remedy," "Gentle and Effective." Then 
follow the directions for use, in which référence is made to a printed circular 
wound around the bottle for further détails, and at the bottom of the label 
is printed, "Manufactured onlj- by the Oalifornla Fig Syrup Oo., of San Fran- 
cisco, Cal.; Louisville, Ky.; New York, N. Y., U. S. A." The bottle Is in- 
closed in a paper box or carton, on the outside of which is shown the picture 
of a branch of a flg treewith flgs upon it, and around the branch are thèse 
words: "Califomia Fig Syrup, San Francisco, Cal." Beneath this, in large 
print, is "Syrup of Figs," followed in type of a less size by the words, "Pré- 
sents in the most élégant form the laxative and nutritious juice of the flgs of 
Oalifornla." The sentence is continued, but in fine print, as follows: "Oom- 
bined with the médicinal virtues of plants known to be most beneflcial to the 
liuman System, forming an agreeable and effective laxative to permanently 
cure habituai constipation and the «lany ills depending on a weak or inactive 
condition of the kidneys, liver, stomach, and bowels, and is perfectly eafe in 
ail: cases,, and therefore the best of family remédies. Manufactured only by 
the Califomia Fig Syrap Oo., of San Francisco, Cal., Louisville, Ky., New 
YorK, N. Y." There is alsô a direction on the outside of the carton to read thé 
inside wrapper for full directions and description. Upon the wrapper, wïileh 
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Is prlnted In fpur laoguages, are further statements cQncerning the prépara- 
tion and its exceptlon^l imedicinal qualities, The flrst paragraph I9 as follows: 
"The great natural deniand for a plea^ant, prompt, and effective laxalive and 
gentle diuretic led to thQ cornbination oiE the laxative and nutritions éléments 
of flga with the médicinal vlrtues of plants known to be most bénéficiai to the 
human System, thereby forming Syrup of Pigs, and the univ'ersal satisfaction 
which this excellent remedy bas glven Is attested by the immense quantity 
constantly used in ail sections of the tJnited States and in many other coun- 
tries." 

The évidence tends to show that the défendants are manufacturing drug- 
gists, who make a business of imitating proprietary medicines, and of at- 
terhpting ta secure a large sale of the imitations by selling them to druggists 
to be substituted by them in their trade for thé advertised article. The prép- 
aration of the défendants is also a laxative medicine, in which there is con- 
siderably more of the juice or syrup of the fig than in that of the complainant. 
The défendant does not attempt to imitate the package or the bottle or any 
part of the outer dress of the complainant' s article in making and preparing 
its own package. It does deslgnate Its article, however, as "Laxative Fig 
Syrup." 

The seventh paragraph of the defendant's answer below was as follows: 
"And this défendant, further answerlng, dénies that the complainant has any 
exclusive right whatever, or ean hâve any exclusive right, to designate a 
syrup of flgs by its common appellative. It admlts that the name 'Syrup of 
Figs' undoubtedly distlngulshes a syrup of flgs f rom any syrup which is not a 
syiTip of flgs, and that if said complainant's syrup of figs is really what Its 
title purports, said tltle distinguishes it from any other syrup which is not a 
syrup of flgs; but this défendant submits that if the said syrup sold by the said 
complainant is really a syrup of flgs, that said name is purely descriptive, 
and that, on the other hand, if it is not a syrup of flgs, said name is false and 
deceptive, and that in either case the said complainant can hâve no ex- 
clusive right of property therein; and prays the same beneflt of this défense 
as if It had formally demurred to said bill on that ground." 

Paul Bakewell (R. A. Bakewell, of counsel), for appellant. 
Geo. H. Ijothrop, for appellee. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts as above). Counsel 
for the appellee contends that the decree of the court below must 
be sustained on two grounds: First, that the complainant and ap- 
pellant cannot appropriate as a trade-mark the term "Syrup of Figs," 
because it is a descriptive term, and relates to the composition of 
the article which it is used to designate; and, second, that the com- 
plainant cannot hâve relief in a court of e^uity, because, in using the 
name to designate the préparation which it sells, it is guilty of a 
distinct misrepresentation to the public, which has a tendency to 
mislead the public into buying the article with a false impression 
in respect to its manufacture and its composition. 

1. There is nothing about the defendant's article; which resembles 
the complainant's article except the words "Fig Syrup," which is 
substantially the same in meaning and appearance as the words 
"Syrup of Figs," "Syrup of Figs" is a descriptive term. It may be 
thïit no one had ever made a syrup pf figs at the tïme that QÙeen 
selected the term to designate the préparation which he put upoa 
thè marketi That is immaterial. It is entirely possible to describe 
BO|ijiçthing by the use of common words which may never hâve had 
a conamercial use, or which may never hâve been in fact made. The 
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Century Dictionary describes "syrup" to be "a solution of sugar in 
water, made according to an officiai formula, whether simple, flav- 
ored, or medicated with some spécial theràpeutic or compound." 
It is defined by Webster as "a tMck and yiscid liquid, made from 
the juice of fruits, herbs, etc., boiled with sugar." The Standard 
Dictionary deflnes "syrup" generally "as a thick, sweet liquid," and 
speciflcally as "a saturated solution of sugar in water, often com- 
bined with some médicinal substance, or flavored, as with the juice 
of fruits for use in confections, cookery, or the préparation of bever- 
ages." This authority further states that "syrups are commonly 
named from their source of flavoring." The Century Dictionary gives 
a numbèr of médicinal syrups. Syrup of aconite is a mixture of 
tincture of fresh aconite root 1 part, with syrup 9 parts. Syrup of 
almond is sweet almond 10 parts, bitter tilmond 3 parts, sugar 50 
parts, orange-flower water 5 parts, water to make 100 parts. Syrup 
of althaea is althaea 4 parts, sugar 60 parts, water to make 100 
parts. Syrup of citric acid is citric acid 8 parts, water 8 parts, 
spirit of lemon 4 parts, syrup 980 parts. Syrup of garlic is fresh 
garlic 15 parts, sugar 60 parts, dilute acetic acid 40 parts. Syrup 
of gum arabic is mucilage of acacia 25 parts, syrup 75 parts. Syrup 
of ipecac is fluid extract of ipecac 5 parts, syrup 95 parts. Syrup 
of rhubarb is rhubarb 90 parts, cinnamon 18 parts, potassium 
carbonate 6 parts, sugar 600 parts, water to make 1000 parts. Syrup 
of squill is vinegar of squill 40 parts, sugar 60 parts, with water. 
Syrup of wild cherry is wild-cherry bark powdered 12 parts, sugar 
60 parts, glycérine 5 parts, water to make 100 parts. 

It is manifest that the term "Syrup of Figs," used to describe a 
médical préparation, has a distinct and deflnite meaning, namely, a 
combination of sugar and the juice of the flg, and possibly other in- 
grédients, in which, however, the médicinal property of the flg is 
the active and chief élément. That this is the sensé in which the 
complainant intends it to be understood may be gathered from its 
référence to it as the "Califomia Liquid Fruit Kemedy," from its 
statement upon the package that it "présents in the most élégant 
form the laxative and nutritions juice of the flgs of California," and 
from its statement in its circular "that it is a combination of the 
laxatiye and nutritions éléments of flgs with the médicinal virtues of 
plants known to be most bénéficiai to the human System, thereby 
forming Syrup of Figs." In Chemical Co. v. Meyer, 139 U. S. 540, 
11 Sup. et. 625, it was held that the term "Iron Bitters" was so 
indicative of the ingrédients, characteristics, and purpose of the 
préparation upon which it was placed that it could not be monopo- 
lized as a trade-mark. Mr. Justice Brown, delivering the opinion of 
the court, said: 

"The gênerai proposition Is well establlshed that words which are merely 
descriptive of the character, qualltles, or composition of an article, or of the 
place where it Is manufactured or produced, cannot be monoiwlized as a trade- 
mark (Canal Co. v. Clark, 13 WalL 311; Manufacturing Co. v. Traîner, 101 
U. S. 51; Caswell v. Davis, 58 N. Y. 223; Thomson v. Winchester, 19 Plck. 
214; Eàggett v. Flndlater, L. R. 17 Eq. 29); and we thlnk the words *Iron 
Bitters' are so far indicative of the ingrédients, characteristics, and purpose^ 
of the plaintifl's préparation as to fall within the scope of thèse décisions." 
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: l!ke;term "Syrup o|Fj[gs/' therefore, canuot l)e used as a trade- 
mark, ; 

But it is well settled that,; even if the complainant is using some- 
tMng to designate its articles wMch it cannot claim to kave the 
exclusive right to use as a trade-mark, yet, if it can sliow to the 
court that the défendant is selling an article like the complainant's 
in such a way as to induce the public to believe that defendant's ar- 
ticle is the complainant's, and that it is doing this intentionally and 
fraudulently, the complainant may bave the relief of a court of equity 
by injunction to prevent such piracy. Thus in this case, even 
though "Syrup of Figs" is such a descriptive term that it cannot be 
used as a trade-mark, yet, if the défendant hère put its médicinal 
préparation up in packages ornamented and dressed so as to be a 
colorable imitation of the complainant's package, with the intention 
of misleading the public into the purchase of the defendant's article 
as the complainant's, then undoubtedly the défendant might be en- 
joined from thus attempting to palm off its article as the article of 
complainant. Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 
625; Lawrence Manuf'g Co. v. Tennessee Manufg Co., 138 U. S. 
537, 11 Bup. Ct 396; Croît v. Day, 7 Beav. 84; HoUoway v. Hollo- 
way, 13 Beav. 209 ; McLean v. Fleming, 96 U. S. 245,; Wotherspoon 
V. Currie, L. E. 5 H. L. 508; Thompson v. Montgomery, 41 Ch. Div. 
35-50. In this case there is évidence tending to show that the de- 
fendant is attempting to appropriate to itself by unfair means the 
good name which the préparation of the complainant has acquired by 
advertising and use among the public at, large. Witnesses, who are 
retail druggists, testifled that defendant's agents visited them, and 
recommended the sale of defendant's article, on the ground tbat the 
druggists could palm off defendant's article as complainant's article 
upon intending purchasers who were not familiar with complainant's 
package, and who called only for syrup of figs, intending thereby to 
purchase the complainant's article. The défendant reduces the price 
of its article very considerably iu; order to induce druggists to take 
this course. We are not prepared to say, therefore, that the com- 
plainant might not, except for the reason about to be stated, be en- 
titled to some relief, by an injunction against the défendant to pre- 
vent unfair compétition. 

2. But the second groiund presented, and that upon which the 
court bfilow rested its décision, prevents the complainant from hav- 
ing any relief at ail. That ground is that the complainant has built 
up its business and made it valuable by an intentional deceit of the 
public. It has intended the public to understand that the prépara- 
tion which it sells has, as. an important médicinal agent in its; com- 
position, the juice of California figs. This has undoubtedly led the 
public intp the purchase of the préparation. The statement is whol- 
ly untrue. Just a suspicion of iig juice bas beën put into the prép- 
aration, not for the purpose of changing its médicinal character, 
or eyçn its flavor, bût merely to give a weak support to the state- 
ment, that the article sold is syrup of iftgs. This is;à frand upon 
-thé public. It is true, it may be a hâi;mless humbug to palm off 
ilpon the public as, syrup of figs what is syrup of'Benna, but it 
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is nevertheless of such. a character that a court of equity will 
not encourage it by extending any relief to the person who 
seeks to protect a business which bas grown out of, and is dépend- 
ent upon such deceit. It is well settled tbat if a person wishes 
bis trade-mark property to be protected by a court of equity be must 
come into court witb clean hands, and if it appears tbat tbe trade- 
mark for wbicb be seeks protection is itself a misrepresentation to 
the public, and has acquired a value witb tbe public by fraudulent 
misrepresentation in advertisements, ail relief will be denied to him. 
This is the doctrine of the higbest court of England, and no court 
has laid it down witb any greater stringency tban tbe suprême court 
of the United States. Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. 
Ot. 436; Leatber Cloth Co. v. American Leather Clotb Co., 4 De 
Gex, J. & S. 137, and 11 H. L. Cas. 523; Buckland v. Eice, 40 Ohio 
St. 526; Palmer v. Harris, 60 Pa. St. 156; Prince Manufg Co. t. 
Prince's Metallic Paint Co., 135 N. Y. 24, 31 N. E. 990; Krauss v. 
Jos. E. Peebles' Sons Co., 58 Ped. 585; Connell v. Keed, 128 Mass. 
477; Siegert v. Abbott, 61 Md. 276-284. Tbe argument for com- 
plainant is that, because flg juice or syrup has no laxative property, 
everybody ought to understand that when the term is used to des- 
ignate a laxative medicine it must bave only a fanciful meaning. 
But the fact is admitted that the public believe tbat fig juice or 
syrup has laxative médicinal properties. It is to them that the 
complainant seeks to sell its préparation, and it is witb respect to 
their knowledge and impressions that tbe character, whether de- 
scriptive or fanciful, of the term used, is to be determined. Exactly 
this question, raised against tbe same complainant, was oonsidered 
by the circuit court for the district of Massachusetts (Syrup Co. v. 
Putnam, 66 Fed. 750), and relief was denied by Judge Oolt to tbe 
complainant on the ground that its use of the term "Syrup of Figs" 
was a misrepresentation to the public, and a fraud upon it. The 
case was carried to the court of appeals and afflrmed upon the opin- 
ion of the circuit judge. 16 C. C. A. 376, 69 Fed. 740. 

Reliance is had by the défendant upon a décision of the court of 
appeals of tbe Mnth circuit, which was on an appeal from an order 
pf Judge McKenna, granting a preliminary injunction. Improved 
Fig Syrup Co. v. California Fig Syrup Co., 4 C. C. A. 264, 54 Fed. 
175. The opinion in the Ninth circuit is based on tbe theory that 
the term "Syrup of Figs" is not descriptive. We are unable to fol- 
low that learned court to this conclusion. It seems to us that tbe 
reasoning of Judge Coït, afflrmed as it is by the court of appeals of 
the First circuit, is more satisfactory. 

The decree of the court below is afflrmed, witb costs. 
v.73F.no.5— 52 
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GENESEB SALT CO. V. BURNAP et aL 

(Circuit Court of Appeals, Slxth Circuit April 14, 1898.) 

No. 3T0. 

Thade-Marks— Ukfair Compétition — GEcoRAPHicAii Nambs. 

A manufacturer of sait in the Genesee valley will not be enjolned from 
uslng the word "Genesee" in connection therewlth; but he will be re- 
strained from using it in any color, style, or form of letters, or in com- 
bination wlth otber words, so as to imitate a comblnation previously used 
by another maker of sait In the same locallty. 67 Fed. 534, afflrmed. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

This is an appeal from a decree of the circuit court for the North- 
ern district of Ohio entered upon a bill flled by the Genesee Sait 
Company, a corporation organized under the laws of the state of New 
York, against Burnap & Burnap, a partnership of citizens of Ohio, to 
restrain unfair compétition in business. The Genesee Sait Company 
bas its sait works at Piffard, Livingston county, in the valley of the 
Genesee river, in the state of New York. It manufactures sait of 
varions qualifies. The sait wbich it prépares for dairy purposes is 
packed in sacks and bags of white English or Irish linen, branded in 
blaclt letters as follows: 

GENESEE SALT CO. 



TmDE<(^j^yS/A,AKK 




REGISTERED 

Factory Filled. 

Thfs sait bas been sold since 1884, and bas come to be known 
among the buyers of sait as "Genesee Sait." The flrm of Burnap 
& Burnap, of Toledo, Ohio, was organized in 1890 for the sale of 
dairy supplies. Among other supplies, they sold complainanfs Gen- 
esee Sait in bags as packed by complainant. In 1892 they purchased 
from the Pavillon Company (a company wbich makes sait at the 
town of Patilion, in Genesee county, in the state of New York) dairy 
sait which the Pavilion Company called "Genesee County Sait." The 
sait was packed in bags màde of brown toweling, and marked: 

GENESEE CO. 

Factory Filled 

Sait 

Put up Expressly for 

Burnap & Burnap, 

Toledo, Ohio. 

"Factory Filled" Is a term widely used to dénote a quality of dairy 
«ait. 
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In 1892 the sait works at St. Clair, Mich., of the company wMch 
manufactured the Diamond Crystal Sait, burned down, and Burnap 
& Burnap filled their orders for that sait with the Genesee County 
Dairy Sait. Soon after this, Burnap & Burnap issued the foUow- 
ing circular to their customers: 

Great Cut on Our Best Dalry Sait. 

Owing to our large sales during the past 60 days of our celebrated Genesee 

County Dairy Sait, we hâve decided to continue selling, for 60 days longer, 

at the followlng reduced priées: 

224 Ib. No. 1 English Bags, at $1.G0 each 

56 Ib. No. " " " .45 " 

This sait is perfect in grain; strong, white, and pure; warranted to pré- 
serve butter, and to retain the natural high flavor, equal to any other brand 
on the niarket. As further inducement to thoise who hâve no market for 
thena, we offer, in cash, for uniform empty sacks delivered to us in Toledo, 
$2.00 per dozen for 224-pound sacks, and $1.00 per dozcn for 56-pound sacks. 
The above priées are for Genesee County brand only. We give you our profit 
on sait for above-stated tinie only, hoping to increase our gênerai supply trade. 
Please send in your orders, and do not forget to add to the sait order other 
supplies, which will be shipped promptly. 

Burnap & Burnap, 
120 Superior Street, Toledo, Ohio. 

In October, 1892, the complainant sent a circular to their custom- 
ers as follows: 

The Genesee Sait Company, Mercantile Excliange, Harrison Street. 
Works at Plffard, Livingston Co., N. Y. 

New York, Oct. 15, 1892. 
Gentlemen: We beg leave to advise that a flrm in Ohio are offlering for sale 
what they call "Genesee County Dairy Sait," in référence to which would 
say that the sait in question is not manufactured by us, and that the action 
of the flrm in question appears to be an attempt to obtain custom on the 
strength of our name and réputation. 

Yours, truly, The Genesee Sait Company 

The défendants reprinted the foregoing, and sent it to ail their cus- 
tomers, and others, with this answer : 

Office of Burnap & Burnap. 

Toledo, Ohio, October 24, 1892. 
Yes, we live in Ohio, and sell Genesee County Sait, and wish ail customers 
to know that while our sait is manufactured in Genesee County, New York, 
and is far superior in strength, purity, and grain to many of the well-known 
brands of dairy sait, we sell at reasonable priées, viz. $1.60 for each No. 2 
English linen sack of 224 Ibs. We also fuUy warrant every sack, and, if 
not found equal to any dairy sait, it can be returned.to us, by freight, at our 
expense. It is not the brand, but the 05 cents gain to our customers on each 
sack, as well as our immense sales of this sait, that causes our compétition 
bird to croak and flutter. We do not obtain custom on the strength of 
$2.25 sait, but simply on the quality and price of our goods, together with 
honest dealing and equal priées to ail. We solicit further trial orders for 
our Genesee County Sait. 

Yours, truly, Burnap & Burnap, 

Toledo, Ohio. 

It appeared that Burnap & Burnap, in 1891, — the year previous, — 
had applied to the Genesee Sait Company to become their agents, 
and this was refused. One witness testifled that one of the flrm of 
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Burnap & Burnap sold him Genesee County Sait as Genesee Sait,— 
that is, as.the sait of the Genesee Sait Company; "but this wara ex- 
prèssly denied, and the correspondence subsequently produced gave 
the weight of évidence to the déniai. One letter was introduced in 
which a request was made to Burnap & Burnap for Genesee Sait, 
Factory Filled, and it was answered by sending Genesee County Sait. 
This was ail the évidence tending to show an effort on the part of 
the défendants to palm off, as Genesee Sait, Genesee County Sait, 
except the use of the abbreviation "Co." for "County," on their bags. 
This was apt to mislead purchasers into the belief that the sait 
was that of the Genesee Company. The évidence of the proprietor of 
the Pavillon Sait Company, which manufactured the sait, and packed 
it and marked it, is that he suggested the use of "Genesee County" 
as the brand, and that it had been used for other customers pre- 
viously. It appears that the Pavillon Sait Company's works are 
within a few miles of those of the Genesee Sait Company, and that 
no suit has been brought by the latter against the former to restrain 
the use of the brand of "Genesee County Sait." The stratum of rock 
sait f rom which the complainant's sait and that of the Pavillon Sait 
Company are taken is the same. It extends through several counties 
in the western part of New York, and crosses the Genesee valley, and 
is to be found in Genesee and Livingston counties. The court be- 
low entered the following decree: 

This cause came on to be heard on the pleadings and proofs in the case, 
and was argued by counsel for both eomplainant and défendants, lu con- 
sidération whereof, the court flnds that the equities of sald cause are with 
the eomplainant. It is therefore ordered, adjudged, and decreed that the 
sald défendants, Hiram F. Burnap and James D. Burnap, their agents and 
servants, and each of them, be, and they are hereby, perpetually enjoined 
and restrained, and that an injunction issue perpetually enjoining and re- 
straining them, and each of them, from branding or marJiing upon any sacks 
or other rtceptacles containing sait, not of the manufacture of eomijlainant, 
the words "Genesee Co. Sait," or any otlier words or désignations siinilar 
thereto, or only colorably ditïering therefrom, or any words or marks so 
contrived as to represent or lead to the belief that the sait contained in said 
sacks or other réceptacles is the sait of the eomplainant, and from packing, 
keeping, selling, or offering for sale, or in any manner disposing of, or offering 
to dispose of, any sait so marked, and from advcrtising, by letters, circulars, 
priée lists, catalogues, or otherwise, any sait, not the sait of the eomplain- 
ant, so marked or désigna ted; and th«y, aud each of them, are in like manner 
restrained and enjoined from representing, in any form or manner whatso- 
ever, that any sait not of complainant's manufacture is the sait of said eom- 
plainant. But it is ordered that this decree is not to be construed as apply- 
Ing to or prohibiting the use by défendants of the words "Genesee County 
Sait," or "Genesee Sait," in the sale of sait actually manufactured in Genesee 
county or in the Genesee valley, when said words shall be used without ab- 
breviation, and not in imitation of, or in resemblance to, the mark of the 
eomplainant set forth in the bill of complaint herein. C7 Fed. 534. 

Though this decree was in favor of the eomplainant, it was not 
sufficiently broad, in its view, to protect it. Therefore it appealed 
from the decree, and assigned errors as follows: 

First. That the court erred in refusing to grant a decree providing for the 
issuance of an injunction herein perpetually restralnlng the défendants, 
Hiram F. Burnap and ; James D. Burnap, their agents and employés, from 
packing, selHng, or keeping or offering for sale, or otherwise disposing of, 
any sait not of complainant's manufacturé, under the tèrioB "Genesee Sait," 
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or "Genesee Co. Sait," or to whlch shall be applieîd, in any form or manner, as 
the name and ■ désignation thereof, ttie words "Genesee Go. Sait," or the 
words "Genesee" and "Genesee Sait," with or without other words, and 
from, in any other form or manner, using any name or désignation wliich 
is calculated to cause their article to be kuown in the marlîet and sold under 
the name of complainant's article, or as "Genesee Sait." Second. That the 
court erred in ordering in its decree heretofore entered herein that said deeree 
was not to be construed as applying to, or prohibiting the use by défendants 
of, the words "Genesee Oounty Sait," or "Genesee Sait," in the sale of sait 
aetually manufactured in Genesee county or in the Genesee valley, wheu said 
words shall be used without abbreviatlon, and not in imitation of, or in re- 
semblance to, the mark Oi the complainant set forth in the bill of complain- 
ant herein. 

Geô. H. Beckwith, for armellant. 

John F. Kumler (Almon Hall, of counsel), for appellees. 

Before TAPT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge (after stating the facts as above). It is well 
settled, and we hâve just had occasion to décide in tliis court, that 
words merely descriptive of the character, quality, and composition 
of the article, or of the place where it is manufactured or produced, 
cannot be monopolized as a trade-mark. California Fig-Syrup Co. 
V. Frederick Stearns & Co. (decided by this court at the présent term) 
73 Fed. 812; Chemical Co. v. Meyer, 139 U. S. 540, 11 Sup. Ct. 625; 
Canal Co. v. Clark, 13 Wall. 311. Tlie name "Genesee," when used 
in connection with complainant's sait, obviously refers to the place 
of its production. The complainant could, therefore, assert no trade- 
mark property in it. This prineiple is not denied by counsel for com- 
plainant. Ht; relies rather upon that line of cases in which équitable 
relief lias beeii granted to restrain unfair compétition. Where one 
is shown to be palming off his manufactures as tliose of another, lie 
may be enjoined, even where he conimits the fraud by tlie use of 
liâmes which are not the subject of trade-mark property. This prin- 
eiple is well establislied by the décisions of the suprême court of the 
United States in Lawrence Manufg Co. v. Tennessee Manufg Co., 
138 U. S. 537, 11 Sup. Ct. 396; and McLean v. Ileming, 96 U. S. 2-45,— 
and in the English courts in the cases of Croft v. Day, 7 Beav. 84; 
Holloway v. Holioway, 13 Beav. 209; Wotherspoon v. Currie, L. R. 
5 H. L. 508; Thompson v. Montgomery, 41 Ch. Div. 35-50. We do 
not differ from counsel for the complainant In his exposition of the 
principles of law. His dilïiculty is that the facts of the case do not 
Justify their full application. The évidence upon which it is claimed 
that Burnap & Burnap were fraudulently palming off the Genesee 
County Sait as the sait of the Genesee Sait Company is very slight. 
There is possibly enough évidence to sustain the claim that originally 
the name "Genesee County" was adopted with the abbreviatlon of 
"Co." for "County" to induce the purchase of the Genesee County Sait 
as that of the Genesee Sait Company, though it niust be admitted 
that a most cursory examination would show very little resemblance 
between the packages ; for the one is white linen, and the other is a 
brown English toweling. The lettering is not the same, one being 
solid, and the other open; and the only resemblance is in the col- 
location of the words "Genesee Co.," "Factory Filled," and "Sait." 
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It appears that, immediately uppn the complaint being made by the 
Crenesee Sait Company, that tïds wàs a coloraWe imitation of their 
goods, Burnap & Burnap sent ont 5,000 circulars making clear the 
différence, and that thëir sait was Q-enesee County Sait, as distin- 
guished from the sait bf the Genesee Sait Company. The court be- 
low was of opinion that it would sufficiently protect the complain- 
ants from unfair compétition to require that the word "Co." should 
be written ont in full, so as to read "County," and that the défend- 
ants should be enjoined from representing in any way that the sait 
of the défendants was the sait of the complainant ; but the court was 
of opinion that it ought not to enjoin the défendants from using the 
words "Genesee County Sait" and "Genesee Sait" in the sale of sait 
actually manufactured in Genesee county, wlien those words were 
used witbout abbreviation, and not in imitation of the trade-mark 
of the complainant, as set forth in the bill. On the whole case, 
we think that the court gave the complainant ail that it was entitled 
to. If the défendants had been persistently palming off their goods 
as the goods of the complainant, équitable relief might hâve gone 
to the estent of enjoining the use of the word "Genesee" by défend- 
ants; but, by their circulars, the défendants, if they ever had any 
purpose to pirate the business of the Genesee Sait Company by use 
of the words "Genesee Co.," abandoned it, and explained to the pub- 
lic what was the fact, namely, that their sait was made in Genesee 
county. They may rightfully call it "Genesee Sait," or "Genesee 
County Sait," provided they do not mislead the public into buying 
their sait as the sait of the complainant. Under the restrictions 
of the decree of the circuit court, we do not think there is any évi- 
dence that they are doing this, or intend to do it. The decree is 
alBrmed. 



KLOTZ V. HECHT. 

(Circuit Court, S. D. New ïork. AprU 17, 1896.) 

Unfair Compétition— LABEtS. 

One E. P., in 1840, began in Paris, France, the business of manufac- 
turing tollet préparations, whlch became well and favorably linown in 
Europe and tlie United States, in connection with tlie name of E. P. Tlie 
business was continued; by a firm of which E. P. was a member, under tbe 
name "Parfumerie E. P.," and by plaintlfC, to wliom the business and 
ail trade-marlîs, etc., were sold. In 1895, défendant, who had been in 
plaintiff's employ, began the manufacture and sale of certain toilet prép- 
arations, with the same names as, piaintifC's, which were manufactured 
in the United States, but were marlsed with labels in the French langue ge, 
and devised, as admitted by défendant, to give the impression that the 
goods were French. Défendant alsO placed on hls labels a statement 
that he was "formerly with" the Parfumerie E. P., arranging the names 
In such a manner as tp give the impression that the latter was the name 
of the manufacturer, and he placed upon them a picture closely resembling 
a picture used on plaintiff's labels. Beld, that it appeared that défendant 
was attempting to palm ofC his goods as plaintiff's, and that the use of 
such labels should be enjoined. 

Application for restraining prder to continue until final hearing 
of the cause. 



KLOTZ V. HECHI. 823 

James L. Bishop, for the motion. 
William G. Witter, opposed. 

LACOMBE, Circuit Judge. Edouard Finaud, about the year 1840, 
embarked in business in Paris, France, as manufacturer of and deal- 
er in various toilet préparations. His goods became well and favor- 
ably known in the trade and to the public, and the name "Ed. Fi- 
naud" bas for many years been associated with such préparations, 
as one of the distinguishing marks thereof . In 1852, Finaud formed 
a partnership with one Emile Meyer, continuing the business un- 
der the names "Ed. Finaud,** or "Parfumerie Ed. Finaud." Upon 
his death, in 1868, ail the firm property, trade-marks, names, and good 
will passed to the survivor, and subsequently, and long prior to 
the commencement of this suit, the same were purchased by and 
duly transferred to complainant, who has ever since continued to 
deal largely in thèse goods throughout the United States, and has 
expended large sums of money yearly in advertising the same. The 
goods lie sells are made and put up at the old Finaud establishment 
abroad, and are sold hère in large quantifies, mainly because of the 
réputation acquired during the many years in which the "Ed. Fi- 
naud*' préparations hâve been in the market. Among the goods 
thus prepared and sold are an "Extrait Végétal" and an "Eau de 
Quinine," both being toilet préparations for the head. Défendant 
was in the employ of complainant from 1891 to 1895. After leaT- 
ing, he began to put up and sell toilet préparations known as "Ex- 
trait Végétal*' and "Eau de Quinine," which complainant now seeks 
to enjoin. The defendant's préparations, contents, bottles, labels, 
and stoppers are ail made in this country. The labels, however, are 
printed in Prench, avowedly for the purpose of inducing a belief 
on the part of the purchaser that he is getting an imported article. 
In excuse for this attempt at déception it is suggested that toilet 
préparations would not sell readily unless they were presented to 
the public in a French dress. It is true that défendant nowhere 
expressly states that his goods are of foreign manufacture, but he 
ingeniously conveys that idea by the manner in which he labels 
them. Moreover, upon the bottles in which he vends his Eau de 
Quinine there are blown into the glass in raised letters the words 
"Paris" and "France." The Word "Paris** is arrangea on a convex 
Une, and the word "France" below it on a concave Une, and there 
is a wide space between the two, which is covered by a white label, 
pointing out the advantages of the préparation. This space cov- 
ered by the label is so wide as to suggest the présence of other words 
on the glass between "Paris" and "France," and the ingenuity of the 
device becomes apparent when it is remembered that the public is 
nôw qilite generally advised that the customs laws require that 
packages containing articles of foreign manufacture shall be 
stamped or labeled so as to indicate the country of their origin. 
The words, "Made in England," "Made in Germany,** etc., are cal- 
culated to induce a belief that any articles thus labeled are made in 
those respective countries; and the ingénions combination of the 
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raised words with the white label on defendant's bottles is well de- 
vised to delude the ordinary purchaser into the belief that the words 
"made in" are also there, but covered by the white label. In view 
crf the light thrown upon defendant's intent by bis admission that he 
is endeavoring by artifice and derice to mislead the public into the 
belief that his domestic goods are made in France, it is not diifi- 
cult to reach the conclusion that his goods hâve been dressed up 
with the further intent to palm them off as those of the complainant, 
viz. the préparations of the old and well-known house, "Ed. Pinaud" 
or "Parfumerie Ed. Pinaud." 

As to some of the points of resemblance there are conflicting state- 
ments of fact in the afQdavits presented by both sides. In view of 
this conflict, and of the number of bottles of similar shapes pre- 
sented as exhibits, ail those questions may be left for final hearing. 
Those resemblances only as to whicli there is practically no dispute 
will be considered on this motion. Defendant's principal label con- 
tains the statement, "Préparée par M. Hecht, Dernièrement avec 
Parfumerie Ed. Pinaud, Paris." Whether or not defendant's for- 
mer relations with the house of Pinaud were such as to authorize 
him to describe himself as "formerly with" such house is an issue 
which may best be reserved for final hearing. Manifestly, however, 
défendant so uses the above-quoted words that by means of the spa- 
cing and the type employed they are calculated to deceive the pur- 
chaser, especially if he be not familiar with the French language. 
The words, "Ed. Pinaud, Paris," are in large type, and, although no 
larger than that used for the words, "M. Hecht," they are placed 
last on the label, the place where the maker's name is usually dis- 
played. This is manifestly well calculated to delude the purchaser, 
and is a fraud on the public and on the complainant, and should be 
stopped. On the bottl^ jn which complainant's Eau de Quinine has 
been sold there is also; a- basket of flowers, blown into the glass. 
In the same place on defendant's bottle there is in like manner blown 
into the glass a vase Qf flowers. There can be no doubt that this 
has been done with the intent to simulate complainant's goods, and 
it is wholly unwarrantéd. So far as shown, no one, prior to com- 
plainant qv his predecessors, used this distinguishing mark upon bot- 
tles of p,^rf urne. 

TherCiis nothing in the defendant's counter charges of fraud upon 
the public perpetrated by com-plainant. In view of the unbrôken 
continuance of the business of the original house of Edouard Pinaud 
by the partnership and by complainant, there is no déception in the 
use of the words "Préparée par ^d. Pinaud, Parfuijieur, 37 Bd. de 
Strasbourg, Paris." ; Nor is th« phrase, "Préparée aux Jaunes 
d'Oeufs," used. on complainant's Extrait Végétal, a statement that it 
containp i"yolk of egg." , There is a. conflict of, évidence as to whether 
the complainant's Eau de. Quinine contains a Sïibstantial quantity'ot 
quinine, but upon the proof as it ptands I am inçlined to the opinion 
that no déception of the public as to its composition has been sûfii- 
ciently esta.blished to warrant a refusai of his motion for an injuhc- 
tion. ,,-.,.■ 
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Motion granted as to the use of labels such as défendant now uses 
on the face and neck of his bottle, or any labels so printed as to 
convey the impression that the goods to which they are afflxed are 
those of the house of "Ed. Pînaud." Also as to the use of the bunch 
of flowers blown into the glass on bottles of Eau de Quinine. 



ALBANY STEAM TRAP CO. v. WORTHINGTON et al. 

(Circuit Court, S. D. New York. April 27, 1896.) 

Patents — Limitation and Infringembnt— Pump Regulating Valves. 

The Blessing patent, No. 207,485, for an Improvement In pump regulating 
valves, construed In connection wltli the disclaimer flled April 18, 1801, 
and held to be limited to the précise means described, for automatically 
regulating a pump for retuming to a steam boiler the water of condensa- 
tion, by means of a closed System,— that is, one not open to the atmosphère. 

ïhis was a suit in equity by the Albany Steam Trap Company 
against Charles C. Worthington and William A. Perry, for alleged 
infringement of a patent relating to pump regulating valves. 

Cowen, Dickerson, Nicoll & Brown, and Mr. Chapin, for complain- 
ant. 

Philipp, Munson & Phelps, for défendants. 

TOWNSEND, District Judge. The complainant herein allèges 
infringement of its patent Is^o. 207,485, granted August 27, 1878, to 
James H. Blessing. The patent originally covered generally an 
"improvement in pump regulating valves." It consisted in means 
for automatically regulating the opération of a boiler feed pump. 
The spécification stated that it was "particularly useful in feed- 
water pumps which return to steam boilers the wateç of condensa- 
tion from heating coils in buildings." The claims as to which in- 
fringement is alleged are the following: 

"(1) An apparatus, constructed substantially as described, whereby the 
amount of water supplied to a pump régulâtes the opération of said pump. 

"(2) A pump regulating apparatus, constructed substantially as described, 
and placed intermedlate between the water and the pump, whereby the 
water passing to such regulating apparatus opens the steam valve of the 
pump, which valve is closed on the cessation of the water supply." 

In steam-heating Systems, when one or more of the coils were 
below the level of the water in the boiler, so that the water of con- 
densation could not be returned by gravity, a small receiving tank 
and return trap were originally used, by means of which the water, 
forced from said tank into said trap, opened a valve in a pipe con- 
nected with the boiler, and admitted steam pressure into said trap, 
which forced the water back into the boiler. This method was 
impracticable when heating coils were at a considérable distance 
below the water level of the boiler, and where the steam for a 
heating System was taken, by means of a reducing valve, from a 
boiler used for other purposes. One way of obviating thèse ob- 
jections was to proiàde an open receiving tank, from which the 
water was pumped baclv into the boiler. The cliief disadvantage 
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of tjiis latter arrangement laj in the loss of he3.t by the exppsui-e 
Qf said water to the atmosphère, , In the device of the pate^it in 
suiit, the water of condensatiqn, automatically started and stopped 
a boiier feed pump. The patent^ g,s ioriginally granted, covered 
any such pump regulating apparati;s operated by means of the re- 
turn water of condensation. Àfter suit brought on April 18, 1891, 
the following disclaimer was filed: 

"Your petitioner, therefore, hereby dlsclalms auy apparatus, as ineluded 
in the claims of sald patent, wblch is ,nqt directly connected witli the return 
pipe, H, under the pressure of the return from the heating System without 
escape to the atmosphère." 

It is unneeessary to consider whether this disclaimer either estops 
complainant to contend that the original claims were valid, or so 
limits said original claims as to now make them valid. The pat- 
ented improvement is, in fact, limited by the disclaimer to what is 
known as the "closed System," — that is, a System wherein the water 
of condensation from steam-heating coils is returned to the boiier 
without exposure to the atmosphère, and conséquent loss of beat. 

There is much force in defendant's contention that the invention 
attempted to be covered through the opération of the disclaimer 
is neither described nor implied in the patent. The eminent expert 
for complainant, Mr. Brevoort, admits that the i)atent was not in 
terms limited to a closed System. The only àdvantage of the al- 
légea invention, stated in said spécification, is the automatic con- 
trol of the pvmip. 

But, assuming that the disclaimer is valid, let us consider the 
question of patentable novelty and infringement. It is unneees- 
sary to examine the whole fleld occupied by the prior art. The spéci- 
fication of the patent in suit states tliat it was customary to force 
the water of condensation back into the boiier by means of a force 
pump, requiring the présence of an engineer to regulate it. Both 
open and closed tanks, from which the water was thus pumped, 
were old. The return-trap system, already considered, was also 
a closed system. It therefore appears tliat the patentée was not 
the firet inventer of means for returuing the water of condensa- 
tion to the boiier without loss of beat. 

The décision of this case dépends, not upon the validity of the 
patent in suit, but upon its scope. It is not anticipated. But, ir- 
respective of the gênerai state of the prior art, it appears that Bless- 
ing, himself, by his prior patents of 1871 (Nos. 214,257 and 216,403) 
liad shown other means for returning the water of condensation to 
the boiier without loss of beat. In the devices described in thèse 
patents, the \^'ater of condensation acted either upon a diaphragm or 
piston, as in the patent in suit it acts upon the pump. But thèse 
devices, as described, because of the variable flow of the return wa- 
ter, would .not successfully vvork automatically. Défendants' ex- 
pert, therefore, flrst constructed one with modifications, which would 
work by regulating the valves by hand, and afterwards so altered 
and adapted it that it would work automatically., It is not clear, 
however, that thèse modifications did not themselves .involve inven- 
tion. The eflect, then, of Blessing's prior contributions to the art 
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is merely to lirait tlié inVention in suit. Assuming tlie patent to 
be properly limited, by the disclaimer, to a closed System, Blessing's 
improvement coyered the form of apparatus tlierein described, to 
automatically return the. water of condensation to the boiler. 

To détermine the scope of this alleged invention, and the ques- 
tion of infringement, it is necessary to consider only a single plant, 
as bearing on the state of the prior art already discussed, and to 
compare it with défendants' construction. The Syracuse plant was 
constructed in 1876. It comprised a closed tank for receiving the 
water of condensation, connected with a pump, which pumped said 
water back into the bpiler. Complainant's counsel are forced to ad- 
mit the important bearing of this évidence. Speaking of what 
Batesy the constructor of this plant, did, they say : 

"This work of Mr. Bâtes was one step ahead of thé prior art towards 
the invention of the improvement in suit. He did what had never beeu done 
before, — returned the water of condensation under pressure to a boiler car- 
rying se high pressure that a return trap would not operate." 

And this part of the case may flnally stand upon their assertion, 
that the différence between the prior art, as shown in the Syracuse 
plant and the patented improvement, is between régulation by hand 
and automatic régulation. The construction and opération of this 
automatic regulator must be further explained. It comprises two 
disk-shaped vessels, provided with a spring-ijressed diaphragm and 
two concentric pipes, the inner of which is attached to said dia- 
phragm. The return water of condensation enters the larger pipe, 
and, when it has filled it and the space above the diaphragm, the 
weight thereof depresses the diaphragm and said smaller pipe and 
a valve rod governing a pump regulating steam valve attached to said 
pipe, which causes said valve to close, and prevents the steam from 
operating the pump. Thereafter, the water, continuing to flow, 
passes into said smaller pipe, and also below said diaphragm, until 
its upward pressure, plus that of the spring, floats the diaphragm, 
élevâtes said smaller pipe, opens the valve, and admits the steam to 
the pump, which pumps the water back to the boiler, and automat- 
ically stops when the supply thereof is exhausted. 

The state of the art already considered shows that, if this patent 
be construed to cover any apparatus adapted to regulate a pump 
through the action of the water supplied to the pump, it would be 
void. As counsel for complainant admit in their reply brief, in dis- 
cussing the necessity of the disclaimer : 

"This new élément or governing apparatus, in combinatlon with the open 
tank, opérâtes, in substantially the same way as the old open tank, with a 
float, and produces the same result, and is, therefore, thus combined, the 
exact équivalent of the open tank and float of the Poage patent, the Kokomo 
devices, and the elevator devices, provided such devices were so combined. 
* * * It is not old, except as the term is used to express an équivalent. 
It is old, because, combined with the open tank, it is not patentably new." 

If said patent be construed to cover the précise means claimed, as 
limited by the disclaimer to the closed System, the défendants do 
not infringe. The only device used by them not found in the Syra- 
cuse plant is an ordinary float in the return tank, which automatical- 
ly governs the opération of the pump. Such floats were used in vari- 
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ons boilers and tanjis, and notablyin thé Koljonip and other ppen 
tanks, prior to tKis patent. Complainant is nôt entitled to claim 
that this construction is the équivalent of his patented deyice. 
Let tlie bill be dismissed. 



CONSOLIDATED FASTENBR CO. V. COLUMBIAN FASTBNER CD. 

(Circuit Court, N. D. New York. April 23, 1896.) 

No. 6,386. 

1. FEDERAL Courts — Territorial Juhibdiotion in Patent Cases. 

A New York corporation, whose certlflcate provides that its principal 
busineBS office Is to be in tlie clty of New York, but with a further pro- 
vision that the location of Its business is to be in "the eity of New York, 
and county of New York and state of New York, and such other places 
as the Company may hereafter sélect," may be sued in the circuit court 
for the Northern district of New York, for an tafrlngement there com- 
mltted, where it bas publlcly advertised that its place of business was at 
a certain town in that district, which announcement was in accordance 
M'ith the fact. 

2. Same— New York Districts. 

TJnder Rev. St. U. S. § 657, provlding that the original jurlsdiction of 
the circuit courts of the Southern district of New York shall not be con- 
strued to extend to causes of action arislng in the Northern district of 
that state, It is doubtful whether a corporation can be sued In the South- 
ern district for an infringement of a patent committed in the Northern 
district, although its charter provides that its principal office is to be in 
New York Olty. 
8. Patbnt-Infringbment Suits— Pbbliminart Injunction. 

Where there hâve been no adjudications sustainlng the patent, if the 
court can see that there is a fair controversy on the two vital questions 
of patentabillty and infringement, the wiser course is to postpone their 
considération until the final hearing, even though the prépondérance of 
proof may be In favor of complainant 
4. Bamk— Improvembnt in Buttons. 

A preliminary injunctlon upon patent No. 405,179, for an improve- 
ment in buttons, denled, but a bond required of défendant in place thereof. 

This was a suit in equity by the Consolidated Fastener Company 
against the Columbian Fastener Company for alleged infringement 
of a patent for improvement in buttons. Complainant bas moved 
for a preliminary injunction. 

John E. Bennett, W. B. H. Dowse, and Fred Q. Fincke, for com- 
plainant. 

William A. Jenner, for défendant 

COXE, District Judge. The complainant is the owner of letters 
patent, No. 405,179, granted to P. A. Raymond, June 11, 1889, for 
an improvement in buttons. The complainant now moves for an in- 
junction restraining the défendant from infringing the flrst and 
third claims of the patent upon the ground that the validity of the 
patent has been established by long acquiescence and that the de- 
fendant clearly infringes. The défendant opposes the motion on the 
following grounds: First. The court has no jurisdiction. Second. 
The patent is void for veant of patentable novelty. Third. The de- 
fendant does not infringe. 
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The alleged want of jurisdiction is based upon the proposition that 
the défendant can only be sued in the Southern district of New York 
for the reason that the certificate of incorporation states that "the 
location of its principal business office is to be in the city ol New 
York, in the county of New York, and state of New York." It is 
argued that the case is thus brought within the doctrine of Railway 
Co. V. Gonzales, 151 U. S. 496, U Sup. Ct. 401. The court is of the 
opinion that the action is maintainable in this district. The cer- 
tiflcate provides further, "The location of the business is to be in 
the city of New York, and county of New York and state of New 
York, and such other places as the company may hereafter sélect." 
Pursuant to this option the company selected Gloversville in this 
district as its place of business and repeatedly and in the most pub- 
lic manner announced to the business world that its place of habita- 
tion was Gloversville. The fact seems to accord with this an- 
nouncement. A part of the business of the défendant is done in 
this district notwithstanding the fact that it has an office in the city 
of New York. It should not be permitted after thus giving its ad- 
dress as Gloversville to segregate one clause of its charter from 
the rest and put a construction thereon wholly inconsistent with 
its public déclarations and with the actual facts. It must not be 
forgotten that this is an action for the infringement of a patent, 
where the jurisdiction of the fédéral courts is exclusive and dépends 
upon the subject-matter and not upon the parties or the amount 
involved. The acts constituting the alleged infringement ail took 
place in this district, and under section 657, Eev. St. U. S., it is, at 
least, doubtful whether the action could, in any circumstances, be 
maintained in the Southern district. That section provides that 
"the original jurisdiction of the circuit court for the Southern dis- 
trict of New York shall not be construed to extend to causes of 
action arising within the Northern district of said state." Wheeler 
v. McCormick, 8 Blatchf. 267, Fed. Cas. No. 17,498. See, also, upon 
the gênerai subject of the jurisdiction of the circuit courts in patent 
causes. In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221; In re Keasbey 
& Mattison Co., 160 U. S. 221, 16 Sup. Ct. 273; Button Works v. 
Wade, 72 Fed. 298. 

The spécification says: 

"I hâve found that the eyelet above mentloned neeessitated a hole In the 
fabric of considérable size, and that an unnecessarily large number of pièces 
were essential to the construction of the spring-stud set forth in the yaid 
patents. To avoid thèse objections I hâve devlsed the construction set forth 
In the foUowing spécification, In which construction the dôme forms a fun- 
damental supporting part so rigid as to admit of an eyelet being rlveted 
over against it and aiïordlng a seat for the external spring by which the stud 
Is made to engage with the embraclng button or socket. Instead of em- 
ploylng the eyelet with Its upper flange held In the clamping-ring, I make 
use of an eyelet having a smaller shank and a larger flange, which is inserted 
from beneath the fabric, and, extending up into the dome-piece above de- 
scribed, Is met by a depending lug in the top of the said dome-piece, agairust 
which It is forced, and its upper edge thereby riveted over, so that It cannot 
be withdrawn, the sprlng-cap being thus held firmly in position upoii tha 
fabric." 

The ûrst and third claims are involved. They are as f ollows : 
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"(1) The cotnbinatlon, with an etiibraeing-button attached to one part ot 
À fabric, of a spring-stud attached> to the opposite part and adapted to engage 
thç said button, the stud being cpmposed of a depressed dôme or support 
formlng an annulair rlvetlng-sûrface and an exterior engaglng spring, and 
belng fastened to the fabric by ari eyelet adapted to enter the back of the 
dôme or support and be riveted o'rer by contact with said dépression." 

"(3) A spring-stud for engagenient with a receivlng button or soeket, con- 
slstlng of a depressed dôme or support forming an annular riveting-surfaoe 
^d an exterior engaging spring, combined with a fastening-eyelet, the 
eyelet being adapted to enter from behlnd and be riveted, over by contact 
^Ith the said dépression, and the dôme having a flange extendlng beyond 
the spring, by whlch It Is held while the eyelet is forced into position." 

The subject-matter ôf thèse claims is a spring stud designed to 
be used as one member of a snap fastener. The stud in actual use 
is so small, and its internai construction, which is the subject of 
controversy, is so minute, that its détails can hardly be seen or ap- 
preciated even by the use of a powerful glass. At the argunnent it 
was suggested that the work of the court would be simplifled if en- 
larged models of the complainant's and defendant's structures were 
submitted. If this suggestion had been complied with it is possible 
that the briefs received since the argument, aggregating 152 pages, 
might hâve been somewhat condensed. After a careful examination 
I hâve reached the conclusion that the complainant's right to re- 
cover is not so free from doubt as to warrant the court in issuing 
an unconditional writ. An extended discussion of the subjects of 
invention and infringement should be postponed until the hearing 
for the reason that the controversy may then présent a différent 
aspect. Thèse questions should not be decided upon ex parte affl- 
davits. SufSce it to say that the patent has never been adjudicated 
■or the claims construed. The art, speaking generally, is old and 
crowded. The claims relate to improveinents which necessarily are 
most minute and are not asserted to be fundàmental. The defend- 
ant's device though similar in appearance and operating, apparent- 
ly, upon the same principle, has introduced some minor departures 
which may or may not be important according to the construction 
placed upon the claims in view of the lile and of the prior art. The 
«ases are very rare where the court détermines thèse questions upon 
a motion for an injunction, especially where, as hère, there is a very 
wide and radical différence of opinion between the experts which has 
developed into an extended and animated discussion. If the court 
can see that there is a fair controversy upon the two vital questions, 
patentability and infringement, the wiser course is to postpone their 
considération until the final hearing. And this is true even though 
the prépondérance of proof may be in favor of the complainant. On 
the other hand there are many considérations surrounding this con- 
troversy which appeal strongly to a court of equity to grant the re- 
lief prayed for. The patent has been in existence seven years, the 
acquiescence by the public has been continuons and complète, in- 
«luding the défendant, or, to be more accurate, those who are behind 
the défendant and responsible for its actions. The manner in which 
defendant's présent business was commenced, in connection with the 
employment of complainant's salesmen at an increased salary, is 
certainly not calculated to prepossess the court in the defendant's 
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favor. On the whole case I am convinced that for the présent, at 
least, substantial Justice willbe best accomplished by requiring 
the défendant to give a bond in the usual form and providing for an 
injunction in case of its failure to file the same. Should it appear 
that the défendant is using the knowledge derived from the com- 
plainant's récent salesmen to entice away complainant's customera 
and injure its business an application may be made for further 
preliminary relief. 



FENTON METALLIC MANUF'G CO. v. CHASE et al. 
(Circuit Court, S. D. New ïork. March 31, 1896.) 

1. Opening Depault Injunctiok— Rkimbuusement of Bxpenses. 

Where a preliminary injunction, obtained by default, was opened on 
présentation of satisfactory excuses, held, that défendant should reimburse 
eomplainant, at tbe regular rate, for ail dlsbursements incurred in pro 
curing affidavita and copies of documents read by liim in the application 
to open the default, and not used on the original motion for the injunction. 

2. Patents— Invention. 

No patentable invention is involved in providing skeleton-frame, roller- 
shelf book cases with "hand-holes," or re-entrant recesses, to facilita te 
lifting the books from the shelves, similar to the hand-holes used in the 
old-fashioned wooden shelves. 

3. Samb^Prbliminary Injunction — Prior Décisions. 

A prior décision by the suprême court of the District of Colunibia, 
granting an Injunction, without opinion, in a case iu which the défendants 
were in privity with parties who had been contestants in interférence 
proceedings in the patent office, in relation to the alleged invention, held 
insufflcient to support a motion for preliminary injunction against another 
alleged infringer. 

4. Same— Book Cases. 

The Hoffman patent, No. 450,121, for Improvements in book cases, held 
Invalid on motion for preliminary injunction, for want of invention. 

This was a suit in equity by the Penton Metallic Manufacturing 
Company against Samuel W. Chase and others for alleged infringe- 
ment of a patent relating to book cases. Défendant moves to vacate 
a default order for a preliminary injunction. 

Paul Eakewell and Léonard E. Curtis, for the motion. 
Edwin H. Brown, opposed. 

LACOMBE, Circuit Judge. This is an application by a défend- 
ant against whom an injunction pendente lite was obtained by de- 
fault to open such default and vacate the injunction. Satisfactory 
excuses are presented for opening such default, and the motion to 
that effect is granted upon payment to eomplainant of the dlsburse- 
ments, at the regular rate, for taking dépositions, incurred in procur- 
ing ail affidavits and copies of documents read by the eomplainant 
upon this application, and which were not a part of the papers pre- 
sented by it on original motion for the injunction. The case may 
then be disposed of as if motion for injunction pendente lite were 
now flrst made. The patent is No. 450,124, to Horace J. Hoffman, 
April 7, 1891, for improvements in storage cases for books. As 
stated in the patent, the object of the invention is "to facilitate the 
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handling and prevent the abrasion and injury of heavy books, etc. 
It consists, essentially, of the peculiar arrangement of the guiding 
and supporting rollers and bf the peculiarities in construction of 
the case and shelves hereinafter speciflcally set forth." It is unnec- 
essary to discuss the détails of the patent, or to enter into any elab- 
orate disquisition on the state of the art, That may be more appro- 
priately left for final hearing. Where the validity of a patent is 
attacked, and there is not a clear prépondérance in its favor, in- 
junction pendente lite should not issue. Not only bas the com- 
plainant no clear case, but, on the contrary, it is difflcult to see on 
what ground it can be seriously contended that there is patentable 
novelty warranting such a construction of the patent as would cover 
défendants' structure. Boller-shelf book cases were old. So, too, it 
was old to provide such shelves with a roller or rollers arranged 
in front of the edge of the shelf, so as to facilitate the insertion and 
removal of a heavy book without friction or abrasion. Stripped of 
ail vecbiage, the sole improvement of the patentée germane to the 
structures now before the court consisted in so arranging the front 
edge of the shelf as to provide a re-entrant band or recess therein, 
so that the hand could be inserted a greater or less distance back 
from the line of the front edge, and the book seized hold of. The 
évidence shows, and certainly without any proof it is common knowl- 
edge, that so-called "hand-holes" in the front of book shelves hâve 
been used for very many years before the patent was applied for. 
It is true that thèse "hand-holes" or "re-entrant recesses" had been 
provided only in the old-fashioned wooden shelves unprovided with 
rollers; but when skeleton-frame roller shelves had corne into use 
it seems a rather startling proposition to advance that it required 
inventive genius to provide them with the same sort of "hand-hold" 
to perform the same function. There might be some mechanical in- 
genuity warranting a patent for the détails of the structure, but to 
hold défendant as an infringer the patent must be construed so 
broadly as to cover the recess or hand-hole generally, whether it be 
rounded or square, formed by a bending-in of the front bar of the 
frame, or by protruding rollers on brackets to the right and left of 
the recess beyond the front bar. 

Since the patent apparently does not disclose sufficient patentable 
invention to stand alone, the only question remaining is whether 
the décision of the suprême court of the District of Columbia will 
support it. Tlie infringing structure in that case, save for some 
most trivial mechanical détails, was manifestly the same as the de- 
fendants' hère. That court wrote no opinion, so we are unable to 
détermine what meritorious éléments it found in the patent. It is 
a suggestive circumstance, however, that the défendant in the 
Washington suit was in privity with Jewell & Yarman, who had 
been in interférence in the patent office with Hoffman, the patentée, 
over this very patent, claiming tp be themselves the flrst inventer s, 
and asking a patent for their "invention." This interférence did not 
prevent défendants in the Washington suit from arguing tliat there 
was no patentable novelty in the alleged invention, but such con- 
tention came with ill grâce from them. In granting a decree and 
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writing no opinion the suprême court of the District may hâve in- 
tended to express the conclusion that for some sufflcient reason, not 
shown hère, those particular défendants should be enjoined, while 
at the same time, by not flling an opinion, they avoided giving the 
patentée a supporting adjudication which would enable him to get 
injunctions as a matter of course against infringers generally. The 
injunction pendente lite is therefore vacated, but, inasmuch as de- 
fendants' carelessness has made the argument more troublesome 
for their adversary than it otherwlse would be, solely upon condi- 
tion that défendants file each month until final hearing a sworn 
statement of ail shelres with hand-holes sold by it, giving date of 
sale, name of purchaser, and, if not manufactured by défendants, 
name of person from whom purchased. 



BEENHEIM v. BOEHME. 

(Circuit Court of Appeals, Tliird Circuit. April S, 1896.) 

No. 6. 

1. Patents— Anticipation — Catches for Satchels. 

ïhe Lieb patent, No. 242,&44, for catches for traveling bags and satchels, 
iidd void because of anticipation by tlie Lagowitz spring catch. 67 Fed. 
547, afïlrmed. 

3. Sam B— Limitation op Claim— Prior Art. 

The Plecke patent, No. 303,716, for catches for traveling bags and satch- 
els, if sustainable at ail, must, in view of the prior state of the art, as 
shown by the Lagowitz spring catch, be llmited to a catch having three 
cam projections placed equidistant on the shaft, and is not infriuged by 
a catch haviug but two such projections. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a bill in equity by Gustav Bernheim against Albert 
Boehme for alleged infringement of letters patent No. 242,944, grant- 
ed to John W. Lieb June 14, 1881, and No. 303,716, granted to Rob- 
ert Fiecke August 19, 1884. The circuit court held both patents 
void for want of invention, in view of the prior state of the art. 67 
Fed. 547. Oomplainant appeals. 

Louis C. Eaegener, for appellant. 
Jonathan Marshall, for appellee. 

Before ACHESON, Circuit Judge, and BUTLER and WALES, 
District Judges. 

BUTLER, District Judge. The decree in this case must be af- 
firmed ; and with slight modification the opinion of the circuit court 
may be adopted as an expression of our views. 

Taylor's device does not we think anticipate either of those sued 

upon. It contains substantially the same éléments; but the parts 

are not so constructed and combined as to render it applicable to 

the use for which they are designed. No doubt the construction 

v.73F.no.5— 53 
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aflà combiuation migM readily be changea so as to render it ap- 
plicable to this use ; but it does not f oUow that the necessary changes 
are sô obvious that an ordinary mechanic would see, and make them. 

Lagowîtz's device we thlnk anticipâtes Lieb's. In construction, 
combination and operative effect, the two are in ail material respects 
indistinguishable. 

As respects the other device sued upon (Flecke's) the resemblance 
to Lagowitz's is not so close. There are différences, which though 
slight affect and vary their opération. There may be room to doubt 
whether the diiïerences are sufflcient to sustain the Plecke patent. 
Possibly with the presumption of validity in its favor, it should be 
sustained. It is unnecessary however to décide this question; for 
if the patent may be sustained the respondent's device must be held 
not to infringe. It is certainly as easy to distinguish his from 
Flecke's, as it is to distinguish Flecke's from Lagowitz's. Tlie claim 
involved reads as follows: 

"The improved spring catcli or fastener for a bag frame, the same consisting 
of a box, a, having thereln a spring, c, and a pivotai shaft with ears at each 
end thereof, adapted to hold the section of the bag frame together, and having 
tliree cam projections dlsposed at equal distances apart around the said 
sliaft, to engage the spring whereby the ears may be turned to a catching rela- 
tion to the said frame or to either a right or left outwardly-projecting position 
from the frame, substantially as set forth." 

The novelty thus described consists in the three cam projections, 
placed equidistant on the shaft. The respondent has but two such 
projections; and but one distinct cam surface. In the complainant's 
spécifications it said: 

"I do not wish to be understood as limiting myself to a bar, e, having pro- 
jections upon it, inasmuch as a plain round bar might be employed, the fric- 
lion of the spring alone serv'ing to hold the ears in position." 

If, however, this language is read into the claim the device de- 
scribed is rendered indistinguishable from Lagowitz's and the patent 
is consequently invalidated. The subject need not be pursued. It 
is clear that to sustain Flecke's patent it is necessary to confine 
it to the spécial structure claimed, and that when thus conflned the 
respondent does not infringe. 



BONSAOK MAOH. 00. v. ELLIOTT. 

SAME et al. v. NATIONAL CIGARETTE & TOBACCO 00. et al. 

(Circuit Court of Appeals, Second Circuit. April 6, 189G.) 

Patents— Limitation of Oi.atms— Cigarette Machines. 

The Emery "belt patent," No, 216,164, for a cigarette machine, is 
limlted, as to clalms 10 and 12, to an endless belt, curved transversely 
into tubular form, to constitute a mold for compressing the tobacco 
into a Aller, and tbey do not cover a flat belt, which serves merely to 
support and carry the Aller after it has been formed by a separate de- 
vice. 16 C. G. A. 250, 69 Fed. 335, afflrmed on rehearing. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 
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Thèse were suits in equity by the Bonsack Machine Company 
against Henry C. Elliott, and by the Bonsack Machine Company and 
the American Tobacco Company against the National Cigarette & 
Tobacco Company and others, for infringement of four patents for 
cigarette machines. In the circuit court certain clainis of each 
patent sued on were sustained, and found to be infringed, aud a 
decree was entered for complainants accordingly. 63 Fed. 835. Dé- 
fendants appealed to this court, which, on June 28, 1895, rerersed the 
decree below. 16 C. C. A. 250, 69 Fed. 335. The cause is now for 
décision on a rehearing. 

Robert H. Duncan and A. H. Burroughs, for complainants. 
Ë. N. Dickerson and Edwin H. Brown, for défendants. 

Before WALLACE and SHIPMAN, Circuit Judges, and TOWN- 
SEND, District Judge. 

SHIPMAN, Circuit Judge. The complainants in the above-en- 
titled causes applied for a rehearing upon two questions: (1) The 
proper interprétation of clairas 10 and 12 of the Emery patent, No. 
216,164; (2) the question of infringement of said claims, — and the 
application was granted. ïlie original opinion of the court states 
the facts in regard to the Hook, Abadie, and Emery belt patents 
(16 C. C. A. 250, 69 Fed. 335), but some répétition may be désirable. 
The Hook machine was the flrst attempt to manufacture a rolled and 
wrapped cigarette of indeflnite length. It attempted to compress 
the tobacco into a Aller, and to roll the wrapper about the filler 
simultaneously in the same trough or tube-forming die, and was a 
commercial failure on account of the résistance which the fibers of 
long-flbered tobacco made to being wraj^ped before they had been 
thoroughly compressed. The Emery belt machine improved upon 
the Hook patent by adopting "the principle of forming the filler 
before beginning the wrapping opération. The Aller was continu- 
ously formed before it reached the wrapper, in an endle.ss traveling 
belt, curved around the tobacco by the walls of a chamber through 
which the belt passes. This endless belt séparâtes from the tobacco 
Aller as it delivers it to the paper wrapper and disappears beneath 
the table; but, after the paper strip has been wrapped around the 
Aller, and the overlapping edge pasted down, the belt, reappearing 
above the table, cornes into action again, and is caused to endrcle the 
sealed cigarette rod with a close frictional contact, passing with it 
through a hollow cylinder or guide tube." In the détermination of 
the question of infringement by any subséquent and competing ma- 
chine, it became, of course, important to ascertain the scope of the 
Emery invention, and for this purpose to know its position in the 
history of the art. The complainants, who were anxious that the 
patent should occupy a large territory, desired that especial con- 
sidération should be given to its alleged primary character, and 
considered that the essential features of the Emery invention were 
that the Aller should be formed in one set of devices and should be 
wrapped in another set, and that an endless belt should, as a car- 
rier, connect the two sets, and that the particular kind of filler- 
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forming chataber and the particular kind and ofiQce of the belt, if 
it was a carrier or; supporter, were unimportant. The court said, in 
its opinion, that this construction took no aceount of tlie Abadîe 
machine, Tvliicli had, in an iniperfeet form, the principle of the Emery 
invention, by which was meant that the Aller was formed by one 
set of devices, and was subsequently wrapped by another set. No 
importance was placed upon the heavy thread of leather or rubber 
in the Abadie machine which passed over the center of drawing 
pulleys, and threaded the paper into the machine. This was not 
supposed to be a belt. Subséquent reflection has brought us to the 
conclusion, which was strengthened upon the rehearing, that too 
much stress was placed in the former opinion upon the Abadie ma- 
chine, not because it did not bave separate flller-forming and flller- 
wrapping deyices, but because its flller-forming mechanism, and the 
manner by which the Aller was conveyed to the wrapping mech- 
anism, were so unlike the Emery construction as to make its place 
in the history of the development of cigarette mechanism between 
Hook and Elliott of no comparative importance. In the Abadie 
machine the tobacco was molded into a Aller in a metallic molding 
tube, through which the tobacco was moved onward by a piston or 
pump plunger. A hélicoïdal mold inclosed the oriflce of the mold- 
ing tube, supported the paper in trough form, which received the 
Aller as it was pushed forward by the piston. The Aller, on leaving 
the end of the molding tube, entered directly upon the band of paper 
during its formation into a continuons tube, and there was no in- 
tervening belt or carrier between the two sets of devices. Abadie, 
by a piston or plunger, pushed his Aller immediately upon the paper 
in the hélicoïdal mold which inclosed the oriAce of the molding 
tube; Emery carried to the paper wrapper his formed Aller in the 
curved belt which compressed it. 

The question remains as to the proper construction of the Emery 
belt patent with the Abadie machine out of view, The Hook ma- 
chine was a combined Aller forming and wrapping device. Its suc- 
cessor was a separate flller-forming and Aller-wrapping machine; 
and the complainants, without limiting themselves to the peculiar- 
ities of either set of devices, and speaking in gênerai terms, regard 
the claims 10 and 12 as covering any machine which forms the to- 
bacco into a Aller in one set, and subsequently wraps such formed 
Aller in another set, provided the Aller is carried from the Aller- 
forming devices to the wrapping devices by an endless belt. This 
construction is broader than the invention, and gives far wider 
seope to the belt than it deserves. The invention was the described 
and claimed means by which the Aller was formed and delivered to 
the wrapping devices, and consisted as much in the means by which 
it was formed as the means by which it was delivered. The expan- 
sion of the invention so as to make any Aat belt or ribbon which may 
serve as a support and as a carrier correspond to the curved belt, 
which is a part of the forming mechanism, cannot be permitted. 
As it was said in the prior opinion: "The Emery belt was not a 
mère carrier. It was continually a forming and encircling tube. 
An endless belt, to serve simply as a carrier, has a différent chai- 



JACKSON V. VAUGHAN. 837 

acter, and performs a différent office, from the belt of the Emerys." 
The conclusion which we reached before is not changed, that "the 
endless belt of the tenth and twelfth claims is curved, so as to com- 
press the tobaeoo and form the Aller, and the filler-forming cham- 
ber is one in which the ûller is molded by the curved belt. The two 
claims are to be limited to the endless belt, which is cuned trans- 
rersely into tubular form, to constitute a mold, which compresses 
or molds the tobacco into a aller, and to the filler-forming chamber, 
which opérâtes to bend or curve the belt into the tubular form; not 
merely to enable it to receive or to carry, but to enable it to form, 
a Aller by the power conveyed by it." 16 C. C. A. 250, 69 Fed. 335. 
The directions which were heretofore given in regard to the inter- 
locutory decree of the circuit court in the case against Henry C. 
Elliott, and in regard to the order, pendente lite, of the circuit court 
in the case against the National Cigarette Machine Company, are 
not changed. 
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(Circuit Court, N. D. California. Marcli 16, 180C.) 

No. 11,877. 

Patents — Purchasb puom Territoriaij Licensee— Sale in Otiieis Teheitory. 
A dealer in territorj- reserved by the patentée may purchase the pat- 
ented articles from a licensee of other territory. through an agent in 
such territory, and import and resell them in the reserved territory, with- 
out infringing any rights of the patentée; and it is immaterial that such 
dealer may hâve knowledge of a contract whereby such licensee has 
agreed not to sell, or permit the sale, dlrectly or Indirectly, of his ar- 
ticles in such reserved territory. Keeler v. l"olding-Bed Co., 15 Sup. Ct. 
738, 157 V. S. 659, applied. 

Suit in equity for infringement in importing, using, and selling 
horse hayforks in the state of California, and to restrain the fur- 
ther sale of the same. 

J. P. Langhorne, for complainant. 
J, H. Miller, for respondent. 

MOREOW, District Judge. This is a suit in equity, brought by 
Byron Jackson against F. W. Vaughan, for alleged infringement of 
letters patent Nos. 197,137 and 210,548, for improvements in horse 
hayforks, in importing, using, and selling said hayforks in the state 
of California. The facts show that Jackson is the owner of the 
patents referred to on horse hayforks; that Jackson licensed F. E. 
Myers & Bros., of Ashland, in the state of Ohio, to exelusively man- 
ufacture and sell horse hayforks, under said patents, within the ter- 
ritory of the United States lying east of the Rocky Mountains, said 
license to run during the lifetime of the patents. In considération 
of this license to manufacture and sell exelusively within said ter- 
ritory, F. E. Myers & Bros, agreed with the complainant as fol- 
lows : 
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"We further agrée that we wlU not, directly or indirectly, permit any of 
sald horse hayforks made by us to be soïd west of a Une drawn north and 
south along the western margln of the great Sait Lake Valley, and extended 
from thence north and south across the territory of the United States. We 
further agrée to abandon ail agençies for the sale of horse hayforks manu- 
factured by us west of the Une last above descrlbed." 

A letter accompanying this license from F. E. Myers & Bros, to 
the complainant is as follows: 

"Ashland, Ohio, August 23, 1889. 

"Byron Jackson, Esqr.,,San Francisco, Cal.— Dear Sir: In considération of 
your numerous claim's on your Jackson light weight horse hayforks, the 
valldity of which we hâve examined in détail, and which we hereby acknowl- 
edge, we haye agreed to abandon the manufacture of our California forks, 
and to manufacture under your patents exclusively, and to pay you a roy- 
alty thereon. We also agrée not to permit the sale of said forks, directly 
or indirectly, on the Pacific coast; we to abandon agencies that trespass or 
violate this agreement on flrst notification from you. 

"Yours, respectfully, [Signed] F. E. Myers & Bros." 

The respondent, Vaughan, is the manager, in San Francisco, of 
the Deere Implement Company, which deals in agricultural imple- 
ments. This company was incorporated in Illinois, under the lawa 
of that state, with headquarters at Moline. It has a branch in thia 
city, of which, as stated, the respondent is the manager. The in- 
fringement complained of was involved in the following transaction: 
Vaughan sent an order for 100 horse hayforks, covered by Jackson's 
patents, to the Deere Implement Company, in Moline, 111., which, in 
turn, ordered and bought them from F. E. Myers & Bros., and then 
shipped them to San Francisco, where the respondent has been en- 
gaged in selling them, without having been licensed or pennitted so 
to do by Jackson. It was further stipulated by counsel for the 
respective parties: 

"That when the respondent In this cause ordered the consignmeut of 100 
hayforks, to which he has testified, he ordered the same through the firm of 
Deere & Co. of Minneapolis, and not directly from the firm of Myers & Bros., 
of Ashland, Ohio, for the purpose of having it appear that the said forks 
were purchased by parties east of the Koeky Mountains from Myers & Bros., 
and by such persons sold to the Deere Implement Co. of California, and that 
such purchase was really a purchase by the Deere Implement Co., through 
the respondent in California, of said forks from Myers & Bros., and that 
said Deere Implement Co. of Minneapolis was merely an agent in the matter 
of said purchase and shipment." 

The territory west of the Eocky Mountains had been reserved by 
Jackson for his own use; that is to say, he had not licensed this 
territory to the respondent, or to any one else. 

The question is, whether the respondent, Vaughan, has the right 
to purcha,se the forks covered by Jackson's patents from a terri- 
torial licensee of another territory, and to ship and sell them outside 
of that territory, and in a district reserved by the patentée to him- 
self, without flrst obtaining the consent or license from the patentée 
to do so. The complainant contends that such conduct on the part 
of the respondent is in violation of his rights as a patentée under 
the patent law; that it is, therefore, an infringement; and that he 
is entitled to damages for the forks so sold, and to an injunction 
restraining further sales by the respondent of forks so imported. 
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The respondent, on the other hand, contends that F. E. Myers & 
Bros., being licensed to sell within their territory, — that is, in the 
United States lying east of the summit of the Eocky Mountains, — 
were authorized, and had the unquestioned right, to sell within that 
territory; that he had a right to purchase from them within that 
territory; and that such purchase, through the Deere Implement 
Company, as agents, vested in him, as purchaser, an absolute prop- 
erty therein, unrestricted in time or place, and that the sale of such 
articles within the state of California by the respondent, as man- 
ager of the Deere Implement Company, does not constitute an in- 
fringement of the complainant's patent, nor an invasion of any 
rights thereunder. The authorities in the circuit courts hâve, witb 
but few exceptions, held that such a course as that pursued by the 
respondent in this case constituted an infringement. The décisions 
so holding are summed up by Judge Hawley in Electrical Works v. 
Finck, 47 Fed. 583, where he adhered to the prevailing rule enunciat- 
ed in those courts as follows: 

"The sale of the patented articles by a territorial assignée within his 
own territory does not confer upon tho purchaser of such articles the right 
to carry the same into the territory of another assignée, and there sell them 
in the usual course of trade, without the consent or liconse of the latter 
assignée. Although the question has never been authoritatively settled 
by any décision of the suprême court of the United States, it has frequently 
been held in the circuit courts that where one purchases a patented article 
from the owner of the patent right for a certain territory, he has no right to 
sell the same in the course of trade, in a territory for which another owns 
the exclusive territorial rights. Hatch v. Adams, 22 Fed. 43B; Hatch v. 
Hall, Id. 438, 30 Fed. 613; H"olding-Bed C«. v. Keeler, 3T Fed. 693,' 41 Fed, 
51; Sheldon Axle Co. v. Standard Axle Works, 37 Fed, 789." 

But since the views of that learned judge were expressed, the su- 
pi'eme court, in one of the very cases cited by him, viz. Folding-Bed 
Co. V. Keeler, 37 Fed. 693, 41 Fed. 51, has overruled the doctrine fol- 
lowed by the circuit courts. The title of the case on appeal is Keeler 
T. Folding-Bed Co., 157 U. S. 659, 15 Sup. Ct. 738. 

Before noticing that case, it may be well to refer to a few propo- 
sitions of patent law established by the suprême court, which are 
important in this controversy. In the first place, it is now well 
settled that one who buys patented articles of manufacture from one 
authorized to sell them at the place where they are sold becomes 
possessed of an absolute property in such articles, unrestricted in 
time or place. Wilson v. Rousseau, 4 How. 646, 688; Bloomer v. 
Mcquewan, 14 How. 539; Chafîee v. Belting Co., 22 How. 217, 223; 
Mitchell v. îlawlev, 16 Wall, 544; Adams v. Burke, 17 Wall. 453, 
456; Birdsell v. Shaliol, 112 U. S. 485, 487, 5 Sup. Ct. 244; Hobbie 
V. Jennison, 149 U. S. 355, 13 Sup. Ct. 879. The reason of the rule 
îs stated in Chaffee v. Belting Co. as follows: 

"When the patented machine rightfully passes to the hands of the pur- 
chaser from the patentée, or from any other person by him authorized to con- 
vey it, the machine is no longer within the limlts of the monopoly. Aecord- 
ing to the décisions of this court in the cases before mentioned, it then passes 
outslde of the monopoly, and is no longer under the peculiar protection 
granted to patented articles. By a valid sale and purchase, the patented 
tnachine becomes the private individual property of the purchaser, and is 
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no longer protected by the laws of the United States, but by the laws of the 
State in whiclj It Is situated. Hence it is obvions tliat If a person legally 
acquires a tltle to that -which is the subject of letters patent, he may con- 
tinue to use it until it is worn ont, or lie may repair it or improve upon it, 
as he pleases, in the same manner as if deallng with property of any other 
kind." 

In Goodyear v. Rubber Co., 1 Cliff. 348, Fed. Cas. No. 5,557, Mr. 
Justice ClifEord, then sitting in the circuit court, used the following 
language: 

"Whether the inventor in any given case has a patent for the article manu- 
factured, or only for the produet or the material of which it is composed, 
the unconditional sale of the manufactured article carries with it the absolute 
dominion over the material, as well as over the manufactured article. Hav- 
ing manufactured the material, and sold it for a satisfactory compensation, 
whether as material, or in the form of a manufactured article, a patentée, 
so far as that quantity of the produet of his invention is concerned, has 
enjoyed ail the rights secured to him by his letters patent; and the manu- 
factured article, and the material of which it is composed, go to the purchaser 
for a valuable considération, dlscharged of ail the rights of the patentée 
previously attached to it, or Impressed upon it by the act of congress under 
which the patent waa granted." 

In that case the question ai'ose as to whether the respondents 
had the right, after having purchased certain patented articles of a 
licensee, to use the materials or produet of which such articles were 
made for the purpose of making other articles, the right to which was 
covered by patent. The articles so made by the respondents were 
différent from those made by the complainant, but they used the very 
same materials which went to make up the articles manufactured 
by complainant. It was claimed by the latter that his patent cov- 
ered, not only the articles made, but also the materials or produet 
out of which they were made. ïhe respondents contended that 
the material used by the complainant had once been publicly sold 
by the license and permission of the complainant, that he had been 
paid a price satisfactory to himself, and that he could not therefore 
forbid or prevent the use of it by lawful purchasers for a lawful 
purpose. The court, as indicated in the language quoted above, sus- 
tained the contention of the respondents, and held that a sale by the 
patentée, or one authorized to sell, took the article out of the mo- 
nopoly which the United States laws grant to patentées for a limited 
period of time, and that such sale covered, not only the article manu- 
factured by the inventor, but the materials out of which such article 
was made. 

In the cases of Adams v. Burke and Hobbie v. Jennison, both cited 
supra, the suprême court distinctly held that a purchase from a 
territorial assignée did not interfère with the right of the purchaser 
to use the patented article outside of the territory of such assignée, 
and in the territory of another assignée; and knowledge of the 
fact by the purchaser that there M'as an assignée for the territory 
into which the patented article was hrought for use was held, in 
the last case, to make no différence in the application of the doc- 
trine. In Keeler v. Folding-Bed Co., supra, there was held to be no 
distinction, in principle, between the use and sale of a patented 
article outside of the territory in which it was bouglit by the pur- 
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chaser, though such use or sale might be in the territory of anotlier 
assignée. This case involved a state of facts very similar to tliose 
wMch exist in the case now before the court. By the agreed state- 
ment of facts, it appeared that the complainants in that case were 
the assignées, for the state of Massachusetts, of certain letters 
patent granted to one Lyman Welch, for an improvement in ward- 
robe bedsteads, that the Welch Folding-Bed Company owned the 
patent right for the state of Michigan, and that the défendants pur- 
chased a carload of said beds from the Welch Folding-Bed Company, 
at Grand Kapids, Mich., for the purpose of selling them in Massa- 
chusetts, and that they afterwards sold, and were engaged in selling, 
the said beds in Boston. The conclusion in the court below (see 
Folding-Bed Co. v. Keeler, 37 Fed. 693, 41 Fed- 51) was that the de- 
fendants were not protected from the claim of the Massachusetts 
assignée by haring purchased the patented articles from the Michi- 
gan assignée, and accordingly there was an injunetion and final dé- 
cree in favor of the complainants, from which an appeal was taken 
to the suprême coiu-t. In the opinion of that court, delivered by Mr. 
Justice Shiras, the absolute right of property which a purchaser of 
a patented article acquires therein was aflfîrmed in clear and unmis- 
takable terms. After referring to provisions in sections 4884 and 
4898 of the Eevised Statutes, giving the patentée the exclusive right 
to make, use, and vend his patented articles for a certain number 
of years, and to assign such right exclusively to the whole, or any 
specified part, of the United States, the opinion proceeds as f ollows : 

"Where the patentée bas not parted, by assignment, with any of his orig- 
inal rights, but ehooses himself to make and vend a patented article of manu- 
facture, it is obvlous that a purchaser can use the article in any part of the 
United States, and, unless restralned by contract with the patentée, can sel! 
or dispose of the same. It has passed outside of the monopoly, and Is no 
longer under the peculiar protection granted to patented rights. • * • 
i^uppose, however, the patentée has exercised his statutory right of assigning, 
by conveying to another an exclusive right under the patent to a specifled 
part of the United States, what are the rights of a purchaser of patented 
articles from the patentée himself wlthln the territory reserved to hlm? 
Does he thereby obtain an absolute property in the article, so that he can 
use and vend it in ail parts of the United States, or, if he taJie the article 
Into the assigned territory, must he again pay for the privilège of uslng and 
selling it? If, as is often the case, the patentée bas divided the territory 
of the United States Into twenty or more specified parts, must a person who 
has bought and paid for the patented article In one part, from a vendor 
having an exclusive right to make and vend therein, on removlng from one 
part of the country to another, pay to the local assignée for the privilège 
of uslng and selling his property, or else be subjected to an action for damage» 
as a wrongdoer? And is there any solid distinction to be made, in such a 
case, between the right to use and right to sell? Can the owner of the pat- 
ented article hold and deal with It the same as in case of any other descrip- 
tion of property belonging to hlm, and, on his death, does It pass, wlth the 
rest of his Personal estate, to his légal représentatives, and thus, as a part 
of the assets to be administered, become llable to be sold? Thèse are ques- 
tions which, although already, in effect, answered by this court in more 
cases than one, are now to be eonsidered In the state of facts diselosed in this 
record." 

After referring to the cases in the suprême court on the subject 
of the rights which a purchaser of patented articles obtains, the 
learned iustice continues: i 
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"Thls brief history of the cases shows that In Wîlson v. Rousseau, 4 How. 
646, and cases foUowing it, It was held that, as between the owner of a pat- 
ent, on the one side, and a purchaser of an article made under the patent, 
under the other, the payment of royalty once, or, what is the same thiug, 
the purchase of the article from one authorized by the patentée to sell it, 
émancipâtes such article from any further subjectlon to the patent througb- 
out the entire life of the patent, even if the latter should be by any law 
subsequently extended beyond the term existlng at the time of the sale; 
and that in respect of the time of enjoyment, by those décisions, the riglit 
of the purchaser, his assigns or légal représentatives, Is clearly establislied 
to be entirely free from auy further olaim of tlie patentée or any assignée; 
that in Adams v. Burke, 17 Wall. 453, It was held that, as respects the place 
of enjoyment, and as between the purchaser of patented articles in one 
specified part of the territory, and the assignée of the patent of anolher 
part, the right, once legitimately acquired, to hold, use, and sell, will pro- 
tect such purchaser from any further subjectlon to the monopoly; that in 
Hobble T. Jennlson, 149 U. S. 3.'>5, 13 Sup. Ct. 879, it was held that, as be- 
tween assignées of différent parts of the territory, it is compétent for one 
to sell the patented articles to persons who intend, with the knowledge of 
the yendor, to take them for use into the territory of the other. Upou rhe 
doctrine of thèse cases, we thlnk it foUows that one who buys patented arti- 
cles of manufacture from one authorized to sell them becomes possessed of an 
absolut© property in such articles, unrestricted in time or place." 

The yiews expressed would seem to be conchisive of tliis case. 
But the learned justice immediately follows the above statement 
of the law with a réservation, which, counsel for complainant daims, 
renders what the court decided inapplicable to the facts of this case. 
It is as follows: 

"Whether a patentée may protect himself and his assignées by spécial 
«ontracts brought home to the purchasers is not a question before us, and 
upon which we express no opinion. It is, however, obvious that such a ques- 
tion would arise as a question of contract, and not as one under the Inhérent 
meaning and effect of the patent laws." 

The précise signiflcance of this réservation, in view of the broad 
and unambiguous language used in deflning the absolute and un- 
qualified property rights which a purchaser of patented articles ac- 
quires, it is not necessary to détermine. The facts of that case, as 
is clearly indicated in the dissenting opinion of Mr. Justice Brown, 
established that the Standard Folding-Bed Company, doing business 
in Massachusetts, purchased articles of the patentée in Michigan, 
in the ordinary course of trade, for the purpose of resale in Massa- 
chusetts, knowing that the right to manufacture, use, and sell such 
articles within that state belonged to another. Whatever idea the 
court meant to convey by the expression "spécial contracts brought 
home to the purchaser," it does not appear to be applicable to 
this case. It is certain that there was nothing in the terms of the 
license to P. K Myers & Bros, restraining a purchaser from selling, 
or otherwise diSposing of, the vended articles in the territory re- 
served by the patentée to himself, It is true that Myers & Bros., the 
licensees, were prohibited by thé patentée, and they agreed not to 
permit the horse hayforks covered by Jackson's patents to be sold, 
directly or indirectly, west of the Eocky Mountains. But there is 
nothing in the patent laws which yestricts a purchaser of patented 
articles to any parti(iular territory. Nor is this view prejudicial 
to the rights of a patentée. As was well said by Mr. Justice Shiras, 
in the concluding part of the opinion in the above case: 
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"The conclusion reached does not deprive a patentée of hts Just rights, be- 
cause no article can be uafettered from the clalm of his monopoly wltbout 
paying Its tribute. Tbe inconvenience and annoyance to the public that an 
opposite conclusion would occasion are too obvious to require illustration." 

It follows, therefore, that the controversy between complainant 
and respondent, in this case, does not arise "under the inhérent 
meaning and effect of the patent laws," but is "a question of con- 
tract." The license to Myers & Bros, provided that they should 
not permit the patented hayforks to be sold, directly or indirectly, 
west of the Bocky Mountains; but Vaughan was not a party to 
this license. He was a perfect stranger to any contractual relation 
that existed between the patentée and his licensees. It was not 
binding on him, or any other purchaser not a party to the contract. 
It is a rule of the law of contracts, so elementary that it need 
hardly be stated, that one not a party to a contract is not bound 
by it, or his légal rights affected thereby to his préjudice. Conceding 
that, in the case at bar, the terms of the "spécial contract" between 
the patentée, Jackson, and his licensees, Myers & Bros., had been 
"brought home" to the respondent, — that is, that he knew of the 
agreement by Myers & Bros, not to permit hayforks to be sold west 
of the Rocky Mountains, — it is difScult to see how that knowledge 
could impair his right to purchase from the licensees within their 
territory, or affect his absolute right of property in the vended ar- 
ticles, unrestricted in time or place. No considération passed from 
him that he would refrain from purchasing articles east of the 
Bocky Mountains from F. E. Myers & Bros., or that, having pur- 
chased such articles, he would not sell them in the ordinary course 
of trade; and his knowledge of the terms of the license did not 
render him subject thereto. The case might be différent had the 
respondent knowingly purchased from some one who had no au- 
fhority to sell, and the patentée thus been defrauded of his royalty. 
But such is not the case hère. Vaughan purchased the horse hay- 
forks at Ashland, state of Ohio, from Myers & Bros., who, undeniably, 
had the authority to sell east of the Kocky Mountains. Having 
purchased them, he obtained an absolute property in them, "unre- 
stricted in time or place." McKay v. Wooster, 2 Sawy. 373, Fed. 
Cas. No. 8,847, and cases cited supra. He had the right to put 
them to any use, or dispose of them, as he saw fit. The patentée 
could not complain. The forks had, by the sale from the authorized 
licensee east of the Rocky Mountains, passed outside of the monopoly. 
The object of the patent laws, and the protection afforded the paten- 
tée by them, had, so far as thèse particular horse hayforks were 
concerned, been attained and consummated. The patentée had re- 
ceived the royalty through his licensees. If the doctrine, repeatedly 
enunciated by the suprême court, that the sale of a patented article 
takes it out of the monopoly, is to obtain at ail, it is certalnly ap- 
plicable to this case. 

Such being my détermination, it is obviously unnecessary to con- 
sider the other questions involved in the alleged infringement. The 
bill will be dismissed, with costs. 
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FRANKLIN SUGAR-REFINÏisîG; CO. V. FUNCH et al. (two casea). 

(Circuit Court 6f Appeals, ïhird Circuit. April 15, 1896.) 

Nos. 3 apd 4. 

1. Admiualtt — Appeals— Décision — Practick— Secitritt on Cross Libbl. 

A décision denylng a demand for security on a cross libel, under admi- 
ralty rule 53, on the ground o( inexcusable delay in demanding it, if 
reviewable at ail, siiould not be reversed unless it clearly appears that 
tlie court's action was unwarrantablé. 66 Fed. 342, afflrmed. 

2. Samb — Stay OF PuOCBBDINdS. 

An appeal from an order rèfusing an application, on a cross libel, for 
security and stay, under admlralty rule 53, does not suspend the pro- 
ceedings in the original suit. 

3. Suit on General, Avbrage Bond — Pbbsumption of Seaworthiness. 

In a suit by a sliipdVvner on a cargo owner's gênerai average bond, 
which contained a récital tbat the shij), on her voyage, "encountered 
strong winds and a heavy sea, whtch caused the vessel to labor severely," 
held, that the libelant was entitled to a prima facie presumption that tho 
ship was seaworthy at the commencement of the voyage. The Edwin 
I. Morrison, 14 Sup. Ct. 823, 153 U. S. 199, distinguished. 

4. Appbal^Objections not Made Below. 

An objection, made for the flrst time on appeal, to the admissibility of 
an exhibit found in the record, Jield unavaillng, because forbidden at that 
stage of the case by rule 12 of the circuit court of appeals for the Third 
circuit, and because the exhibit had been made part of the record by 
stipulation of counsel. 

Appeals from the District Court of the United States for the East- 
ern District of Pennsylvania. 

This was a libel in admiralty, flled December 7, 1894, by Punch, 
Edye & Co., trustées, for the owners of the steamship Sophie Eick- 
mers, against the Franklin Sugar-Reflning Company, upon a gênerai 
average bond given by respondents as owners of cargo. On De- 
cember 26, 1894, the respondents tiled a cross libel. On March 12, 
1895, after libelants had completed the taking of their proofs, the 
Franklin Sugar-Eeflning Company applied for an order under ad- 
miralty rule 58, requiriûg Funch, Edye & Co. to give security for 
such damageà as might be récovered on the cross libel, and for a 
stay of proceedings on the original libel till such security was 
entered. l'Ile district court denied the application, on the ground 
that it was made too lâte. 66 Fed. 342. On the merits a anal 
decree was reildèred in favor of the original libelants, and the re- 
spondents hâve appealed. 

Horace L. Cheyney, for àppellants. 
Edward ï". Pugh and Henry Flanders, for appellees. 
Before AOHESON, Circuit Judge, and WALES and GREEN, Dis- 
trict Judges. . 

AGHESON, Circuit Judge. ïhése two appeals are closely re- 
latèd, and they will be cons-idered together. 

1. The ground upon which the court below put its refusai to make 
an order under Sup. Ct. Rule 53, in admiralty, requiring the re- 
spondents in the cross libel to give security and for a stay of the 
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proceedings upon the original libel until security sliould be given, 
was that the application for security and stay was net made as 
"promptly as it might and should bave been, nor until the original 
libelants had taken their testimony, and incurred the expense of 
doing so"; and that "to stay proceedings after this lapse of time and 
under the circumstances vvould seem to be unjust." The rule in 
question provides for the giving of security by the respondents in a 
cross libel, "unless the court, on cause shown, shall otherwise di- 
rect." The rule does not give to the libelants in a cross libel an 
absolute right to security, for, "on cause shown," the court may 
"otherwise direct." Hère the court did otherwise direct, upon the 
ground of unreasonable delay in the application for the benefit of 
the rule. Now, assuming that, in the exercise of the authority 
v.'ith which it is invested by this rule, the court may commit an 
error that would subject its action to the reviewing power of this 
court, still there ought to be no reversai, unless it clearly appears 
that the action of the court was unwarrantable. It is not, how- 
ever, évident to us, that the court below was wrong in holding 
that the cross libelants had been guilty of inexcusable delay. We 
perceive no ground to conclude that good and sufficient cause was 
not shown for the refusai of the court to make the order asked for. 

2. The appeal in the suit upon the cross libel from the order 
refusing the application for security and stay did not operate to 
suspend the proceedings in the original suit, and the court com- 
mitted no error in going on to final hearing therein. 

3. The original libel was filed by Funeh, Edye & Ce, as trustées 
for the owners of the steamship Sophie Rickmers, upon a gênerai 
average bond executed by the respondents (the appel lants), who 
were cargo owners. With respect to the merits of the case, the only 
défense set up was that the vessel was unseaworthy. No évidence, 
however, was given on behalf of the respondents to sustain the al- 
légation of unseaworthiness contained in their answer. The re- 
spondents took the position in the court below, and they insist hère, 
that the burden of proving seaworthiness was upon the libelants, 
and that they failed to sustain that burden. The court below 
held that the libelants' proofs made out a prima facie case for 
them ; citing Railroad Co. v. Broadnax, 109 Pa. St. 432, 440, 1 Atl. 
228. In the brief of the appellant's counsel, it is admitted that 
that case was identical in proof with the présent one. The suprême 
court of Pennsylvania there said: 

"The exécution of the bond was shown. The adjustment was proven to 
hâve been made in accordance with the laws and usages of the port of desti- 
nation; and it cannot be doubted that the bond, with its récitals and the 
adjustment made pui-suant thereto, constituted a prima facie case for the 
plaintiff. The court was right, we thinli, in refusing to charge the jury 
that the plaintifl was bound to prove the seaworthiness of the vessel, as a 
condition of his recovery." 

It is contended by the appellants that the above-cited décision, 
and also the ruling of the court below in this case, are at variance 
with the views of the suprême court of the United States, as an- 
nounced in the case of The Edwin I. Morrison, 153 U. S. 199, 14 
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Sup. Cti 823; To tMs proposition, however, we are not able to as- 
sent. In the case of The Edwin I. Morrison, wMch was a suit by 
the cargo owner against the vessel to recover for da:inages to the 
cargo, the circumstances attending the injury to the cargo were 
Such as to cast upon the shipowners the burden of showing sea- 
worthiness. "It was for them," said the court, "to show afflnnative- 
ly the safety of the cap and plate, and that they were carried away 
by extraordinary contingencies, not reasonably to hâve been an- 
ticipated;" and it was held that the shipowners had failed to sus- 
tain the burden of proof to which the occurrence subjected them. 
In the présent case the respondents' gênerai average bond recites 
that the vessel, "in the due prosecution of her said voyage, encoun- 
tered strong winds and a heavy sea, which caused the vessel to 
labor severely." In view of this admission, the libelants, we think, 
could well rest upon the presumption that the vessel was seaworthy 
at the commencement of the voyage, until that presumption was 
overthrown by proof. Eailroad Co. v. Broadnax, supra; Myers v. 
Insurance Co., 26 Pa. St. 192, 195; 2 Greenl. Ev. § 401; Guy v. In- 
surance Ck)., 30 Fed. 695; Earnmoor v. Insurance Co., 40 Ped. 847; 
Pickup V. Insurance Co., 3 Q. B. Div. 594. The case made by the 
libelants, it will be remembered, was not met by any counter proof. 

We hâve to add, however, that the libelants' case does not dépend 
exclusively upon the presumption that the vessel was seaworthy 
when her voyage began. This record contains affirmative évidence 
that such was the fact. Among the exhibits found in the record 
is a copy of a report of survey of the vessel made immediately before 
she entered upon this voyage, which sets forth that "the ship was 
then tight and in seaworthy condition." The appellants, indeed, 
in a supplemental brief furnished us since the oral argument, as- 
sert that this paper was inadmissible, and in fact was not in évi- 
dence in the court below, and that it ought not to be considered 
hère. But we are not at liberty to listen to this suggestion; for 
not only does rule 12 of this court forbid the allowance of the ob- 
jection now made to the exhibit, but, by stipulation of counsel, this 
document was made part of the record upon this appeal. 

The order appealed from and the decree in favor of the libelants 
are aflûrmed. 



THE OREGON (JOSEPH et al., Interveners). 

(District Court, D. Oregon. April 13, 1896.) 

No. 2,486. 

1. Admihalty Jceisdiction-^Libel fou Wrongfuij Dkath^Obegon Stattttks. 
The Oregon statutes (section 371 ) give a rlght of action for wrongfui 
death, when the deceased. If he had nierely been injupëd, could hâve 
maintained an action. Section 3690 créâtes a lien on ail vessels navigat- 
ing the waters of the state for damages done by them to persons or prop- 
erty. Eelâ, that the personal représentatives of one wrongfuUy killed 
by a vessel hâve a lien on her for the damages, and may enforce the 
same in the fédéral courts. The Corsair, 12 Sup. Ct. 949, 145 U. S. 344, 
distinguished. ' 
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3. LiMiTATiois ô* Actions— Commencement of Suit— LtBEL fob Collision — 
Inteiivening Pétition fob Wkongful Dbath. 

After a vessel libeled for collision had been released on stipulation, 
the ijersonal représentative of a person kllled In the collision fîled an In- 
tervenlng pétition to recover damages, under the Oregon statute. A 
recovery was had in the district court, but, on appeal, the suprême court 
held that the liability of the clalmant on the stipulation could not be in- 
creased by the subséquent intervention of new claims, and tiiat, wneu 
other llbels are flled after the vessel's discharge, a new warrant of arrest 
must be issued, and the vessel again taken in custody. The court there- 
fore reversed the decree, and remanded the cause for further proceed- 
ings, but without préjudice to the right of the court below to treat the 
intervening pétition as an indépendant libel, and issue process thereon. 
By the Oregon statutes an action is deemed commenced as to each défend- 
ant when the complalnt is flled and the summons is served on him, and 
an attempt to commence an action is deemed équivalent to the commence- 
ment thereof. Held, that the flling of the intervening pétition without 
any attempt to arrest the vessel thereon was not the commencement 
of a suit against the vessel, so as to stop the running of the statute, and, 
the two-years limitation havlng expired before any attempt to issue 
process thereon, the claim was barred. 

3. Lâches— Excusable Dblat — Interventions in Admiralty. 

Delay of interveners in a suit in rem In issuing process against the 
vessel, resulting trom their erroneous belief that a stipulation under the 
original libel, on which the vessel had been released before the flling 
of their claims, was securlty for the payment thereof, will not be held 
as lâches where the error was only disclosed by a décision of the suprême 
court, reversing a décision below in favor of the interveners. 

C. E. S. Wood and Raleigh Stott, for libelants. 
W. W. Cotton, for claimant. 

BELLINGER, District Judge. In December, 1889, the steam- 
ship Oregon collided with the ship Clan Mackenzie. John Simpson, 
as master of the Mackenzie, and on behalf of that ship, began suit 
against the Oregon for damages resulting from the collision. The 
Oregon was thereupon arrested on process, and a monition to ail 
persons interested was published. On January 2, ] 81)0, the Oregon 
Short Line & Utah Northern Eailway Company, as charterer of the 
Oregon for 99 years from January 1, 1887, flled a claim to the steam- 
ship, which was delivered to the claimant, on a stipulation in the 
sum of |260,000, to abide and perform the decree of the court. After 
the discharge of the steamship from arrest, libels of intervention 
were flled by Simpson in behalf of himself and wife for loss of Per- 
sonal eflects, in which were joined some 18 of the crew having like 
claims, and by James Laidlaw, British vice consul at this port, as 
administrator of the estâtes of Charles Austin and Matthew Reed, 
whose deaths were caused by the collision, and by James Joseph, 
another of the crew of the Mackenzie, injured by the collision. Ex- 
ceptions were taken by the claimant to thèse libels of intervention 
upon the ground that the discharge of the Oregon from arrest pre- 
cluded the parties from proceeding by intervention in the original 
suit. As to the intervention of Laidlaw, the further objection was 
made that the right of action for the deaths of Austin and Reed 
did not survive to the administrator. Thèse exceptions were over- 
ruled in the district court, and the claimant was ordered to pay 
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into court the sum of $35,531.19, to be applied first to the payment 
of the interveners' claims, and then to the payment of the claim of 
the original libel. On final appeal to the suprême court'this decree, 
so far as it related to the interveners, was reverged. The court 
held that the liability of the claimant on its stipulation could not be 
increased by the intervention of new claims made after the stipula- 
tion was filed and the steamship discharged; that if, after a stipu- 
lation is given, and the vessel is discharged from custody, other 
libels are filed, a new warrant of arrest must be issued, and the ves- 
sel again taken into custody. The suprême court decreed as fol- 
lows: i 

"The decree of the circuit court must therefore be reversed, wlth costs to 
the original libelants as against the steamship Oregon, and with costs to 
the Oregon as against the interveners, and the case remanded to the circuit 
court for further proeeedings in conformity with this opinion; without préj- 
udice, however, to the right of the court below, or of the district court, In Its 
discrétion, to treat the Intervening pétitions as independent libels, and to 
issue process thereon against the steamship Oregon, her owners or charter- 
ers, or to take such other proceedings thereon as justice may require." The 
Oregon, 158 U. S. 211, 15 Sup. Ot. 804. 

In pursuance of the mandate of the suprême court on this order 
this court entered its order permitting the libels of intervention to 
stand as original libels from the date of their flling, and directing 
process to" issue for the seizure of the Oregon. Exceptions are filed 
to the libels of intervention upon the ground that the claims made 
therein are stale, and are barred by the lâches of each of said libel- 
ants; and that as to the claim of Laidlaw, administrator, the facts 
relied upon are not sufflcient to entitle the administrator to the 
relief prayed for. 

In support of Laidlaw's right to recover in this proceeding, as ad- 
ministrator, two sections of the Oregon statute are cited as follows: 

"Sec. 371. When the death of a person Is caused by the wrongf ul act or 
omission of another, the personal représentatives of the former may maintkin 
an action at law therefor against the latter, if the former might hâve maln- 
tained an action had he lived against the latter, for an Injury done by the 
same act or omission." ' 

"Sec. 3^90. Every boat or vessel used in navigatlng the waters of this 
State * * * shall be llable and subject to a lien * * • for ail * * • 
damages ôr injuries done to persons or property by such boat or vessel." 

It was held, when the case was first in this court, that the lien 
given by section 3690 accompanied the right of action given by sec- 
tion 371 to the représentatives of deceased persons. This part of 
the; opinion of Judge Desdy is confined to a mère statement of the 
right of lien in f avor of the personal représentatives of the deceased 
persons, which it is assumed necessarily follows from the statute 
, creating liens in favor of persons injured by boats and vessels. The 
Oregon, 45 Fed. 77. In The Corsair, 145 U. 8. 344, 12 Sup. Ct 949, 
rthe court ifefers to this case as one where "a lien was given by the 
State statute, and was enforced in the admiralty." A similar référ- 
ence is made to this décision in The City of Norwalk, 55 Fed. 109. 
Ip. the case of The Premier^ 59 Fed. 800, Judge Hanford held, under 
a statute like that of this state, upon the authority of the décision 
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of Judge Deady in this case "and the apparent approval thereof by 
the suprême court of the United States in the case of The Corsair," 
that the rights conferred by thèse statutes are available to the 
représentatives of deceased persons. The case was afterwards af- 
flrmed in the circuit court of appeals. The Willamette, 18 C. C. 
A. 366, 70 Ped. 874. 

It is claimed that the décision thus made in this case is not con- 
clusive of this question, since the decree as to the interveners was 
reversed in the suprême court. It is also contended that the prin- 
ciple of the décision in the case of The Corsair is against the right 
of ;he représentatives of deceased persons to avail themselves of the 
lien of the statute. In that case the court says : 

"As we are to look, then, to the local law in this instance for the right to 
take cognizance of this class of cases, we are bound to inquire whether the 
local law glves a lien upon the ofEending thing. * * * The Louisiana act 
déclares, in substance, that the right of action for every act of négligence 
whieh causes damage to another shall survive, in case of deatli, in favor 
of the minor children or widow of the deceased; and, in default of thèse, 
in favor of the surviving father and mother, and that such survivors œay 
also recover the damages sustained by them by tlie death of the parent, child, 
husband or wife. Evidently nothing more is hère contemplated tlian an 
ordinary action according to the course of the law as it is administered in 
Louisiana. There is no intimation of a lien or privilège upon the ofCending 
thing, which, as we hâve already held, Is necessary to give a court of ad- 
miralty jurisdiction to proceed in rem." 

The court cites at some length several cases under the English 
acts, among them the case of Seward v. The Vera Cruz, 10 App. Cas. 
59-73, and it says that : 

"While thèse cases turn upon the construction of the English acts, the 
courts hâve been guided in such construction by principles which are of 
gênerai application both in this country and in England." 

Thèse cases arose under what is known as "Lord Campbell's Act," 
(9 & 10 Vict. c. 93), which is "An act for compensating the familles 
of persons killed by accident." The Oregon statute in question (sec- 
tion 371) is derived from Lord Campbell's act, and is substantially 
like it. By the English admiralty court act of 1861, jurisdiction was 
given to the high court of admiralty over "any claim for damage 
done by any ship," and it was provided that this jurisdiction might 
be exercised either by proceedings in rem or by proceedings in per- 
sonam. The question arose whether this right to proceed in rem 
under the admiralty act was available to the représentatives of de- 
ceased persons under the act (Lord Campbell's act), which allowed 
such représentatives to maintain an action for injuries resulting in 
death, where the deceased might hâve maintained such action had 
he survived. It was held that Lord Campbell's act was for the gên- 
erai case, and not for particular injury by ships, and that this point- 
ed to a common-law action, to a personal liability, and was abso- 
lutely at variance with the notion of a proceeding in rem. It is 
contended for The Oregon that, if the right to proceed in rem under 
the admiralty act was not within the act which gave a right of 
action to the représentatives of deceased persons, the right to pro- 
ceed in rem to enforce the lien of section 3690, upon the same prin- 
v.73F.no.5— 54 
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ciple is not within section 371. The answer to this is that there is 
no gênerai rule of the maritime law that attaches a lien to personal 
torts; that a right to proceed in rem does not necessarily involve the 
existence of a lien in the sensé in which we now understand it, but 
was originally only a means of compelling an appearance. The City 
of Norvs'alk, 55 Fed. 111. The refusai, therefore, of the suprême 
court to recognize a right to proceed in rem in favor of the repré- 
sentatives of deceased persons under a statute like ours does not dé- 
cide against the right to enforce a statutory lien; on the contrary, 
such right is expressly declared to exist. The Oregon statute, un- 
like that of Louisiana, does not provide that causes of damage to 
another shall survive in case of death. It is substantially like Lord 
Campbell's act; and in the case of Seward v. The Vera Cruz, supra, 
the view held was (Lord Blackburn concurring), not that the cause of 
action survived, but that "a totally new action is given against the 
person who would hâve been responsible to the deceased if the de- 
ceased had lived ; an action which, as is pointed ont in Pym v. Kail- 
way Co. [4 Best & S. 396], is new in its species, new in its quality, 
new in its principle, in every way new, and which can only be 
brought if there is any person answering the description of the 
widow, parent, or child, who, under such circumstances, suffers pe- 
cuniary loss by the death." In tlie case of Pym v. Railway Co., 
cited in the foregoing quotation, it was argued in behalf of the de- 
fendant that the action maintainable under Lord Campbell's act 
by the personal représentatives of a deceased person is "a mère 
continuance of that which would hâve accrued to the deceased if 
he had lived; but Erle, C. J., said: "The statute, as appears to 
me, gives to the personal représentatives a cause of action beyond 
that which the deceased would bave if he had survived, and based 
on différent principles." 4 Best & S. 403. And so in The City of 
Norwalk the court considers the right "a new right," which is "none 
the less maritime because based upon state législation, where the 
subject-matter is maritime." The fact that the right is new, and 
therefore does not include the right to proceed in admiralty in rem, 
does not affect the transaction which the statute has made the 
foundation of the right, and which is maritime in its character, 
since it grows ont of the faults of navigation upon the navigable 
waters of the United States. The lien of the statute is enforced 
as an incident of the transaction upon which the new right of action 
thus created is based. 

The state statute which gives to the représentatives of deceased 
persons a right of action provides that such action shall be com- 
menced within two years after the death, and this limitation is held 
to operate as a limitation of the liability itself as created, and not of 
the remedy alone (The Harrisburg, 119 U. S. 199, 7 Sup. Ct 140); 
and it is therefore to be distinguished from the limitation by a state 
statute of the remedy in a matter of which, owing to its maritime 
character, admiralty has jurisdiction. It is contended for the in- 
tervention of Laidlaw that the flling of his libel of intervention with- 
in two years was the commencement of an action within the mean- 
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ing of the statute. The statute of Oregon provides that "an action 
shall be deemed commenced as to eacli défendant when the com- 
plaint is flied and the summons is served on him, and that an at- 
tempt to commence an action shall be deemed équivalent to the com- 
mencement thereof, when the complaint is filed and the summons 
delivered with the intent that it shall be actnally served, to the 
sheriff," etc.^ In this case there was no attempt to serve process 
upon the Oregon, and no intent to proceed against her can be in- 
ferred from what took place. On the contrary, the object of the 
intervention appears to hâve been to recover from the sureties in the 
stipulation given before the intervention was tiled for the release of 
the ship from the seizure made under the original libel. No new 
warrant of arrest was issued upon the pétitions of intervention. 
The claim against the sureties was prosecuted until the suprême 
court decided adversely to it in 1895. Thèse pétitions do not consti- 
tute the commencement of actions against the Oregon, allowing them 
the character of independent libels. Knowlton v. Watertown, 130 
U. S. 327, 9 Sup. et. 539, 542. The filing of libels is not enough. 
There must be, in the case of a ship, a warrant of arrest served, or, 
if not served, at least attempted to be served. The intent to proceed 
against the particular défendant must be thus shown. From 1890 
to 1895 the interveners prosecuted their claims as claims for which 
the sureties in the stipulation were liable, and they had a decree 
in the district court to that effect. Upon the reversai of that decree 
in the suprême court, they shifted tlieir position, and for the flrst 
time sought to reach the steamship by proceeding in rem. Upon 
their pétition to this end the order was made in the suprême court 
under which this court was allowed in its discrétion to treat the 
pétitions of intervention as independent libels, and to issue process 
thereon against the Oregon. The object of this was to avoid the 
bar of the statute. Now if, without this order, the statute had run, 
the order was ineiïective for the purpose intended. The court can- 
not relieve a party from the bar of the statute, nor impair rights 
which hâve vested under it. If the order of the court was necessary 
to give to the pétitions of intervention the eiïect of proceedings that 
would interrupt the running of the statute, such effect could only 
operate from the date of the order; and it is conceded that without 
the order the court had no jurisdiction to entertain the intervening 
pétitions. So that, in either view of the question, the proceeding, 
so far as Laidlaw is concerned, is barred. 

As to the other interveners, no such fixed and arbitrary period of 
time in bar of their right is established; and while courts of equity, 
as a gênerai rule, in determining the question of lâches, proceed up- 
on the analogy of statutes of limitation, yet the court will always 
adopt a shorter or longer time, if the circumstances of the par- 
ticular case require it. The delay that has taken place in the prose- 
cution of thèse claims is due to the erroneous belief of the inter- 
veners that the stipulation flled by the claimant for the release of 

1 Hill'8 Am. Laws, §§ 14, 15. 
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the Oregon upon the original libel to recover for the loss of the 
Clan Mackenzie was security for any claim that might be iiled 
against such vessel up to the amount of the stipulation, and so 
Judge Deady of this court held. The prosecutioh of thèse claims 
against the owners of the vessel, however ineffective for other pur- 
poses, was sufficient to advise such owners that the interveners as- 
serted thèse claims, and relieves the interveners of any imputation 
of lâches. It is not every delay, but unreasonable delay, from which 
such an imputation arises. The grounds of lâches are équitable. 
It is only when there has been such delay as is inconsistent with good 
faith, or as opérâtes to the injury of the party proceeded against, 
that the bar of lâches is allowed; and that is not this case. 

It is argued that if the interveners h ad caused the arrest of the 
Oregon at the time of the interventions the lessee company would 
hâve provided security for the claims, and that, such lessee having 
in the meantime become insolvent, the owners of the Oregon are 
prejudiced by the fact that such security was not given. But this 
resuit is in no way attributable to the delay that has taken place. 
The owners were at ail times advised of the liability of the leased 
property for damages of this character. If they did not secure 
themselves against it, they might hâve done so. The nature of the 
claims was made clear in the proceedings had upon the interventions. 
They knew that such claims were being prosecuted in good faith, 
and were enforceable against the Oregon in a proper proceeding; 
and the circumstances were such as to advise them that such a pro- 
ceeding would be resorted to if the décision should be in favor of 
the sureties on the stipulation under which the ship was released. 

The exceptions are sustained as to the intervention of Laidlaw 
and overruled as to the other interveners. 



HINE et al. v. NEW YORK & BEKJIUDEZ CO. 
(Circuit Court of Appeals, Second Circuit. April 7, 1896.) 

1. COSrSTRUCTION OF Ch.-IRïKB P.VUTÏ — FiTTINGS FOR ASPHALT CaRGOBS. 

A cliarter party negotiated for tlie owners by sliipbrokers provided for 
voyages to Soutli America, not south of the river Flatte, "includiug 
Guanaco, Venezuela," and contained a stipulation, written iuto tlie printed 
form, that the ship was to be fltted "with shifting boards and bulliheads 
suitable for carryiug asphalt cargoés safely, to be done by owners' agents, 
but at charterers' expense." Held, that the description "owners' agents" 
did not blnd the brokers, individually, to make the flttings, in place of 
the owners, but, on the contrary, imposed on the owners the duty to 
deliver the vessel suitably fitted, as specifled, for asphalt cargoes, they 
having been notifled that such cargoes were to be loaded. G8 Fed. 020, 
affirmed. 

3. SAME— ACQIIIESCENCE OF CHARTERERS— INSPECTION AND ACOEPTANOE. 

Shifting boards not being permanent structures, a ship may be prop- 
erly fltted with "suitable shifting boards," if they are on board, though 
stowed awây until the necessity for their use arises; and therefore the fact 
i that charterers, having a right to hâve the vessel thus fltted, bave an 
opportunity to go aboard and inspect her before delivery and acceptance, 
does not estop them from afterwards asserting that the vessel was not 
so fltted. 
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Appeal from tlie District Court of the United States for the Soutli- 
crn District of New Yorli. 

This was a libel in admiralty by Wilfred Hine and another against 
tho New Yorlv & Bermudez Company to recover from the latter, 
as charterers of the steamship San Domingo, certain expenses in- 
cnrred at a port of refuge, and charter hire for the period of dé- 
tention therein. The district court dismissed the libel (68 Fed. 920), 
and libelants hâve appealed. 

J. Parker Kirlin, for appellants. 
Ceo. A. Black, for appellees. 

Jiefore WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The libelants are owners of the steam- 
ship San Domingo. They engaged the ûrm of Bowring & Archibald, 
shipbrokers in New York City, to effect a time charter of their ves- 
sel. Negotiations ensued between this firm and W. H. Hurlbut & 
Co., representing the respondents, which resulted in a charter ex- 
ecuted by Bowring & Archibald, agents for owners, and by the New 
York & Bermudez Company, through its président. The material 
parts of the charter party are as follows: 

"The said agents agrée to let, and tlie said charterers agrée to hire, the 
said steamship for a trip of about two calendar months from the day of de- 
livery * « * ju New York, « * * ghe being then stanch, strong, and 
pvery way fitted for the service, * * * and to be so maintained diiring 
the continuation of this charter party; to bo employed in such lawful trades. 
between safe port ^^"^ ports in British North America (not north of River St. 
Lawrence) "^'^ United States of America "J','' West Indies "^^^^ South America 
(not south of River Plafcte), including Guanaco, Venezuela, as charterers or 
their agents shall direct." 

Ail of this clause was a part of the printed form used, except the 
words italicized. The words, "South America (not south of River 
riatte)," were broad enough, by themselves, to include any port in 
Venezuela. The insertion, therefore, of the words, "including 
Cuanaco, Venezuela," was a distinct, positive, and explicit notice to 
the owners that their vessel was being chartered for use in trade 
with that port, and was to be stanch, strong, and in every way 
fitted for such service as employment in that trade would require 
of lier. 

Next follows a clause providing for payment by owners of wages, 
provisions, and stores. This is followed by a provision requiring 
charterers to pay for coals, port charges, etc.,- — both clauses being 
part of the printed form. Then comes the clause which, by rea- 
son of the careless and inartificial way in which it was expressed, 
lias caused the litigation now before this court for détermination. 
It is in ink, containing provisions not contemplated by the printed 
form, and reads as follows: 

"Steamer to be fitted with shlfflng boards and bulliheads snitable for car- 
rying asphalt cargoes safely, to be done Ijy ownet's agents, but at charter- 
ers' expense." 
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It will be noticed first tbat this clause clearly and explicitly no- 
tified the owners that, at whatever of the stipulated p,orts the cliar- 
terers found asphalt,. it might be expected they would load the ves- 
sel with it. The clause also contemplâtes that something shall be 
done to the ship in order to fit her for carrying such cargoes. The 
owners contend that this fltting is to be done by the charterers, and, 
in support of this contention, call attention to the circumstance that 
the clause is written under the same subdivision in the charter 
party which contains the proAdsions as to charterers paying for coals, 
port charges, etc. Inspection of the original document, however, 
shows that this argument is wholly without force. The clerk who 
undertook to âll up the printed form evidently wrote the clause in 
the flrst blank space he found large enough to contain it. Alterna- 
tively, the owners contend that it was to be done by Bowring & 
Archibald individually; the words "owners' agents" being, as they 
contend, mère descriptio personœ, and used for the purpose of iden- 
tifying that flrm. This would be a most strained and unnatural 
construction. The charter party is a bipartite agreement. The con- 
struction contended for would introduce a third party, individually 
responsible for defaults in the performance of acts for the doing of 
which it received no considération. Evidence was introduced by 
the libelants explanatory of the situation of the parties, and which 
discloses the negotiations that led up to the making of the charter 
party. When the charter was flrst talked of, Guanaco was not re- 
ferred to. It was subsequently named as one of the ports. Asphalt 
was spoken of as probable cargo, and, when the parties had about 
got to terms as to rate of hire, charterers wished the owners to pay 
the expense of putting in the flttings necessary for that sort of 
cargo. Bowring & Archibald, acting as agents for the owners, de- 
clined to go to this expense, whereupon the charterers agreed to pay 
it, but still expressed a désire to hâve the flttings put up, or their 
putting up seen to, by Bowring & Archibald. There seems to hâve 
been some impression that Bowring & Archibald's long expérience 
as steamship owners and agents would tend to insure the work be- 
ing done properly. But ail this in no way opérâtes to require an 
unnatural construction of the clause. A phrase which states that a 
certain pièce of work is to be done by "owners' agents" plainly im- 
ports that it will be done by agents of the owners, not by agents of 
the charterers. That the charterer is to pay the expense entailed 
does not change the provision for doing the work; and if the par- 
ticular agents who represent the owners hâve superior knowledge 
and expérience, and may be expected to use superior judgment in 
prescribing the détails of the work, that knowledge and expérience 
may presumably beneflt the owners, but will not relieve them of the 
obligation to do the work which they hâve stipulated shall be done 
by their agents. We concur, therefore, in the conclusion expressed 
by the district judge, as follows: 

"The clause In question was a substantlal and necessary part of the char- 
ter. The nature of the cargo— a pecullar one— is not elsewhere referred to. 
Spécial flttings for such a cargo were necessary to be made by some one; 
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ancl, as the clause in question is made a part of the charter itself, I feel 
bound to construe it in connection with the previous clause, providing that 
the ship 'shall be in every way fitted for the service,' and as an amplifica- 
tion and further spécification of what the service was expected to be, and 
what was necessary to make the ship fit." 

The charter party, therefore, when executed by owners' agents, 
bound their principals, the owners, when notifled that an asphalt 
cargo was to be loaded, to deliver the San Domingo "tight, stanch, 
strong,and in every way fitted for" such service, "with shifting boards 
and bulkheads suitable for carrying asphalt cargoes saf ely." Appar- 
ently, this stipulation ^¥as entered into by owners' agents witùout 
any consultation with their principals. It was, however, within 
their authority, as shipbrokers and agents for the owners, to make 
such stipulation. It was, moreover, reasonably to be expected that 
having, as agents, thus increased their principal's obligations be- 
yond the measure expressed in the usual printed form of charter 
party, they would continue to act as agents for owners, in complying 
with such spécial stipulation. In other words, having pledged the 
ship to a warranty of the seaworthiness of additional flttings to be 
put in by them, it might fairly be supposed that they would per- 
sonally superintend the doing of the work, thus giving their prin- 
cipals the beneflt of the spécial knowledge and expérience they were 
supposed to possess. The contrary seems to hâve been the case. 
Having negotiated the charter, executed the charter party on be- 
half of owners, and thus, presumably, earned their commissions,, 
they turned the business of fltting up the San Domingo to safely 
carry asphalt cargoes over to the captain, who had never had any 
expérience with such cargoes. The San Domingo being in Phila- 
delphia, Bowring & Archibald sent for the captain to come to New 
York, for consultation with the charterers. Upon his arrivai they 
sent him M'ith a clerk to the charterer's office. There he received 
some gênerai instructions, but none as to shifting boards, or the 
kind of bulkheads needful to keep the asphalt from shifting. He 
returned to his ship, in Philadelphia, and, agreeably to the advice of 
BowTing & Archibald, consulted L. Westergaard & Co., steamship 
agents in Philadelphia, as to the best man for doing the fltting up, 
and, on the latter's advice, employed a firm of ship carpenters to 
do the work. The carpenter to whom the work was intrusted did not 
know how many tons of asphalt the vessel was going to carry. He 
had never fitted up a vessel for asphalt, and made no inquiries as 
to what flttings were necessary for such a cargo. The captain, who 
understood that asphalt was about like pitch, informed him that the 
cargo was a nasty one to carry, that it would run, and that the bulk- 
head had to be made extra strong. The carpenters lined the ship's 
sides with plank, to protect it against the sticky contact of the as- 
phalt. They also took down the cross bulkhetid alrçady in the fore 
hold of the ship, and rebuilt the same so as to enlarge the temporary 
coal bunker between that bulkhead and the engine room. No other 
work was done, no shifting boards placed, nor any prepared and 
put on board; and in this condition the vessel was delivered to 
charterers, and sailed from Philadelphia to take her cargo of as- 
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phalt at Guanaco. ; "Shifting boards" are temporary partitions 
dividing the liold or holds, in -whicli they are placed fore and aft. 
TLeir thickness and strength naturally vary with the cargo they are 
intended for. Their object is to prevent cargo in bulk from shifting 
from one side to the other, thus producing a list which, unless 
checked, will itself induce still more cargo to sliift to the downward 
side. The évidence shows conclusively that, in order to carry 
Guanaco asphalt safely, such fore and aft division of the hold in 
which it is carried is absolutely essential. It is softer than Trini- 
dad asphalt, and when dumped into a vessel's hold, in the climate 
of Guanaco, it soon gets into about the consistency of thin dough, 
runs together, and finds its level. There is some évidence to the 
effect that shifting boards are not needed with Trinidad asphalt, and 
it is argued that since the usual commercial asphalt comes from 
Trinidad, provision for safely carrying asphalt does not necessarily 
require shifting boards. The difflculty with this suggestion, how- 
ever, is that the charter party expressly calls for shifting boards. 
The ship carpenter wlio was recommended by the flrm in Phila- 
delphia as "the best man for doing this fitting up" put in no shifting 
boards, because no one instructed him to. The flrm in Philadelpliia 
whom Bowring & Archibald instructed the eaptain to consult with 
did ail they undertook when they recommended the ship carpenter. 
The eaptain did not direct the carpenters to provide shifting boards, 
because, although he had a copy of the charter partj' in his posses- 
sion, he never read it until after he sailed from PMladelphia for 
Guanaco. Bowring & Archibald, the owners' agents, who had in- 
serted the clause prescribing the fitting up for asphalt cargoes, and 
who knew that shifting boards were to be part of such flttings, did 
not see that they were provided before delivery of the vessel, for the 
reason, apparently, that after they had closed the contract they gave 
no further attention to carrying it out. If they had supervised the 
work which the contract speciûed should be done by "owners' 
agents," they surely could not hâve failed to provide the shifting 
boards they had agreed should be provided; and since, in our 
opinion, the catastrophe would not hâve happened, had the vessel 
been provided with a complète set of sufficient shifting boards, the 
loss in this case is undoubtedly due to the failure of the owners' 
agents to carry out the terms of the stipulation which they pledged 
their principals to carry out. 

The San Domingo sailed in due course for Port of Spain, where 
she was to touch and report to charterer's agent, and thence to 
Guanaco. Having by this time read the charter party, the eaptain, 
on the voyage down, put up shifting boards fore and aft in the for- 
ward hold, and shored op braced them up, where needed, against 
the ship's sides. The timbèr used was such as he had aboard; part 
of it being a temporary bçtween-decks, which was laid when carry- 
ing fruit. In the after hold there was a tunnel shaft rising about 
seven feet high from the tbttom of the ship, which, for that dis- 
tance, sufBciently answeréd the purpose of a fore and aft partition. 
JS^o shifting boards were placed immediately above this tunnel, and 
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in fact there was not sufflcient timber on board available for the pur- 
pose, nor could any be procured ashore. After the asphalt had been 
loaded into the after hold to a height of some two feet aboyé the 
top of this tunnel shaft, some shifting boards — part of which were 
ubstracted from the charterer's agent at Guanaco — were placed in 
this hold, extending up to the top of the cargo, which rose a little 
way above the between-deck beams. The vessel sailed in due course 
from Guanaco. On the first day out she took a list to starboard, 
which increased on the second day, while she lay in the harbor of 
Port of Spain. On the morning of the third day it was found that 
some of the shifting boards in the forward hold had been carried 
away, — not broken, but lifted out of place, — and that the forward 
bulkhead on the starboard side was burst through, the asphalt flow- 
ing into the temporary coal bunker. The shifting boards in the 
upper part of the after hold were intact. Without going into fur- 
ther détails, it is suflficient to say that the list increased to such a 
dangerous extent that It became necessary to beacli the vessel, dis- 
charge and store her cargo, and put up new flttings, in order to 
complète the voyage. There are three théories to account for the 
catastrophe. ïhe respondents insist, and the district judge found, 
that the principal cause was "the bursting of the bulkhead, which 
may hâve been due either to insufScient supports, or to weak, brittle 
material, some of which, consisting of hemlock, the évidence shows, 
was undoubtedly used in the construction." If this were the cause, 
the ship would be responsible, for the reason that a structure which 
her owners had undertaken should be "suitable to safely carry" 
asphalt cargo had broken down without unusual strain. The sec- 
ond theory is that the vessel having, from some cause or other, a 
slight list to starboard, the shifting boards in the fore hold gave 
way, and that the asphalt, flowing to starboard, heaped itself up 
against the temporary cross bulkhead to such an extent as to sub- 
ject it to a strain far greater than its builders had any reason to 
expect. Upon this theory it might be found that the cross bulkhead 
was sufiSciently strong to carry asphalt cargoes safely, but certainly 
there must hâve been some defect in the shifting boards, or in the 
way in which they were put up, for which, since they were part of 
the flttings required, the ship would be responsible. The third 
theory is that, under the influence of a slight list to starboard, the 
semifluid asphalt in the after hold made its way from port to star- 
board through the space above the tunnel shaft, where there were 
no shifting boards, and thal^ as the quantity on the starboard side 
gradually increased, the list increased likewise, until, by reason of 
the recession of the asphalt from the starboard side of the shifting 
boards in the fore hold, and the heaping up of the same upon the 
port side of those boards, they gave way, whereupon the asphalt 
heaped up to starboard suflficiently to break through the temporary 
bulkhead. This theory, which is advanced by appellants, seems to 
us the most reasonable one. But, even if the damage were caused 
in this way, the ship is nevertheless responsible. Had she protect- 
ed the after hold with shifting boards upon the top of the tunnel 
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shaft, there woulifl hâve been no place througli which the asphalt 
could hâve flowed from port to starboard so as to increase the list 
sufficiently to break down any of the partitions. The reason the 
ship was unable thus to protect herself against the shifting action 
of the cargo was the failure to provide her with suitable shifting 
boards before she sailed from Philadelphia, and for such failure, as 
has been shown before, the owners are responsible. 

"Shifting boards," as the name implies, are not permanent struc- 
tures; and a ship may properly be said to be fitted with "suitable 
shifting boards," if they are aboard, although stowed away until 
the necessity for putting them in place may arise. The circum- 
stance, therefore, that the charterers had a chance to go aboard the 
ship at Philadelphia, and see her fittings, before delivery was ac- 
cepted, does not estop them from now insisting that she did not hâve 
on board the material which the charter party stipulated she should 
carry for the purpose of putting up the temporary partitions when 
required. Nor do we flnd in the testimony as to the sayings and 
doings of Capt. Cann, who was the agent for the charterers' as- 
phalt business in Port of Spain and Guanaco, sufïîcient to excuse the 
shipowners from carrying out the terms of their written contract. 
Whatever authority Cann had, — and that is not very clearly shown, 
— he certainly had none to alter the contract, or waive the obligation 
of complying with its terms. 

When she was in the port of refuge the San Domingo was fur- 
nished with a fore and aft bulkhead in the after hold, and a double 
plank fore and aft bulkhead in the f orward hold. Thèse bulkheads, 
which were required by the surveyors at Port of Spain, were paid 
for by the owners, and hâve not been paid for by the charterers. We 
are inclined to the opinion, from the testimony, that thèse struc- 
tures were more elaborate and expeusive than the occasion warrant- 
ed. With such a cargo as this, it is evidently "the first step that 
costs." Once let a small quantity get over to the wrong side of 
the ship by an unobstructed path, and the list will continue to 
increase till nothing but a permanent structure as solid as the ship's 
side can resist the strain. But the feeble movement of the first 
installment may, no doubt, be eflectually checked by a much slighter 
obstacle. The catastrophe aiready experienced, however, had prob- 
ably made the surveyors overcautious. The claim is made by libel- 
ants that the cost of thèse fittings should be allowed to them. The 
district judge disallowed the claira, as not within the issues raised 
by the pleadings. The charterers undoubtedly are chargeable with 
the necessary expense of supplying sufflcient fore and aft partitions, 
but it does not follow that they are to pay the increased cost of 
putting up such partitions in a port of refuge. If there were évi- 
dence in the case showing what would be a fair and reasonable 
price for supplying shiftiflg boards suitable for safely transporting 
asplialt cargoes, in the port of Philadelphia, at the time the vessel 
was titted up, we would be inclined to alloW libelants to recover that 
amouut, irrespective of the form of their pleading, and thus avoid 
circuity of action, but there is no such évidence in the case. The 
dccree of the district court is afiSrmed, with costs. 
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TALBERï et al. v. ELPHICKE et al. 

(Circuit Court of Appeals, Second Circuit. April 7, 1896.) 

1. Salv AGE— Services of Members op Crew — Shipwreck and Abandonment. 

In every case where compensation iu the nature of salvage lias beeu 
awarded to seamen, either the voyage bas Ijeen terminated by shipwrecîc, 
or the ship has been abandoned by ail, or by ail exeept the salvors, under 
circumstances showing conclusively that the abandonment was absolute, 
without hope or expectatlon of recovery, or that the seamen had been 
by the master unmistakably discharged from the service. 

2. Same. 

A schooner was anchored near shore on a darli, squally night, In a heavy 
sea, when, by a change of the wind, she was swung round towards the 
shore, so that she began pounding on a sandbar, and dragging her anchor. 
The master directed the yawl boat to be lowered, and told the crew to 
get ready to go ashore. The mate, cook, and one seaman refused to go, 
and were left on board. On reaching the shore, the master went for a 
tug, which agreed to go out next morning. After he had left, the mate 
took soundlngs, found deeper water towards the stem, and let out the 
anchor chalu until the schooner was in deep wateç, where she rode 
quietly until morning. The master then rejoined her, and the voyage 
was completed, and wages paid to the crew. HelO, that there was no 
évidence of a final abandonment of the schooner by the master, and that 
those who remained on board were not entitled to salvage. 61 Fed. 511, 
affirmed. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

This libel was brought by the mate and a seaman, being two of 
the crew of the schooner C. P. Minch, to recover salvage compensa- 
tion for services rendered during a voyage from Portage Entry, a 
port on Lake Superior, to Bufîalo, N. Y. The voyage was completed, 
neither the vessel nor her cargo of stone sustaining loss or damage, 
and libelants, with tlie rest of the crew, paid off in Buffalo. The 
facts upon which the daim for salvage is based are stated in the 
opinion. The district court, Nortliern district of New Yorlc, dis- 
missed the libel (61 Fed. 511), and libelants hâve appealed. 

Geo. S. Potter, for appellants. 
Geo. Clinton, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The gênerai rule of law governing 
claims of this character is thus stated by Mr. Justice Story, deliver- 
ing the opinion of the suprême cour-t in Hobart v. Drogan (The Hope), 
10 Pet. 108: 

"Seamen, in the ordinary course of things, in the performance of their du- 
tles, are not aliowed to become salvors, whatever may hâve been the peiils 
or hardships or gallantry of their services in saving the ship and cargo. We 
say in the ordinary; for extraordinary events may occur, in which their con- 
nection with the ship may be dissolved de facto, or by opération of law, or 
they may exceed their proper duty, in which cases they may be permitted 
to claim as salvors." 

It is provided in Act June 7, 1872, §§ 32, 33, now sections 4525, 
4526, Rev. St. U. S., as follows: 
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"Sec. 4525. No right to wages shall be dépendent on the eaming of frelght 
by the vessel; but every seaman or apprentice who would be entitled to de- 
mand and receive any wages if th« vëssei on whlch he has served bad earned 
freigbt, shall * * . * be entitled to clain^ and recover the same of the master 
or owner in personam, notwithstanding that treight has not been earned. 
But In ail cases of wreck or loss of vessel, proof tliat any seaman or appren- 
tice has not exerted himself to the utmost to save the vessel, cargo, and 
stores, shall bar hi,s claim. 

"Sec. 4526. In cases where the service of any seaman terminâtes before 
the period contemplated in the agreement, by reason of the wreck or loss 
of the vessel, such seaman shall be entitled to wages for the time of service 
prior to such termination, but not for any further period," 

This législation relieved seamen from the opération of the hursh 
rule that payment of their entire wages was dépendent on the eain- 
ing of freight, although the catastrophe occurred near the end of a 
long voyage. Before its enactment, courts had frequently held that 
where, under the opération of the rule, wages, as such, could not be 
recovered, a sum equal to their wages might, in proper cases, be 
allowed to the seamen. Some cases justify this allowance as an 
exception to the rule that "freight is the mothèr of wages"; but in 
other cases it is referred to as a sort of qualifled salvage. The 
Neptune, 1 Hagg. Adm. 236; The John ïaylor, Newb. Adm. 341, Fed. 
Cas. No. 2,482; The Two Catherines, 2 Mason, 319, Fed. Cas. No. 
14,288; The John Perkins, 21 Law Eep. 91, Fed. Cas. No. 7,360; The 
Dawn, 2 Ware, 126, Fed. Cas. No. 3,666. And there are cases in 
which seamen hâve been awarded an amount of salvage greater than 
their lost wages. A brief statement of the circumstances under 
which such awards, whether equal to or in excess of wages, liave 
been made, and of the circumstances attending certain cases where 
they hâve been refused, will best indicate what merit there is in the 
libelants' claim in the case at bar. Probably, the following enume- 
ration does not include ail the cases in which such awards hâve been 
made to seamen, but it does include ail to which either couusel has 
referred, and ail which, within the brief period at our disposai, we 
hâve been able to discover: 

In The Neptune, 1 Hagg. Adm. 236, the ship was driven by a gale 
on to the French coast, stranded, and broken up so that only a small 
part of the ship, and no part of the cargo, could be saved. For most 
ineritorious services after the voyage came thus to an untiraely end, 
the seamen were awarded their wages. 

In Taylor v. The Cato, 1 Pet. Adm. 48, Fed. Cas. No. 13,786, Warder 
V. La Belle Créole, 1 Pet. Adm. 31, Fed. Cas. No. 17,165, and Weeks 
V. The Catherina Maria, 2 Pet. Adm. 424, Fed. Cas. No. 17,351, the 
vessel foundered at sea, the crew and part of the cargo being saved 
by another vessel. 

In Adams v. The Sophia, Gilp. 77, Fed. Cas. No. 65, the brig was 
wrecked near the Capes of the Delaware; vessel and cargo a total 
loss, but some of the rigging and spars saved. 

In The Dawn, 2 Ware, 126, Fed. Cas. No. 3,666, the vessel was got- 
ten into Bermuda, but in so damaged a condition that she was sold 
as a wreck. The court allowed wages and expenses home. 

In Cartwell v. The John Taylor, Newb. Adm. 341, Fed. Cas. No. 
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2,482, the vessel was wrecked on th.e south coast of Cuba; a total 
Joss, some part of her tackle, apparel, and f urniture only being 
saved. 

In Tbe Two Catherines, 2 Mason, 319, Fed. Cas. No. 14,288, the ves- 
sel was shipwrecked in ZSÎarragansett Bay, and soon afterwards sank; 
the crew saving only a part of the sails, rigging, cables, and appurte- 
nances. 

In The Triumph, 1 Spr. 428, Fed. Cas. No. 14,183, the vessel was in 
collision off Cape Cod. The master and ail the crew rushed on 
board of the colliding vessel, except libelant (the cook), who was 
asleep below. By the time he got on deck, he saw the last of his 
shipmates climbing aboard the other vessel. He hailed and begged 
to be taken off, but the master of the other vessel refused to wait, 
although the master of the Triumph begged him to do so. The libel- 
ant rigged the pump, found the leak, patched it up as well as he 
could, and managed to navigate the vessel after a fashion until an- 
other vessel came to his assistance. He was awarded salvage be- 
yond the amount of his wages. 

The Le Jonet, L. R. 3 Adm. & Ecc. 556, was also in collision. Ail 
but the mate escaped to the colliding vessel, which bore away. The 
mate got Le Jonet before the wind, and kept her so for some hours, 
till the wind moderated, when he laid the vessel by the wind, and 
hoisted a signal for assistance. She was sighted and taken in tow 
by a steamer, the mate steering her, and brought into Hull, with 
eight feet of water in her hold. Sir Eobert Phillimore lield that 
the contract of the mate had been dissolved, because of the final 
abandonment of the ship by the master and ail the crew, except the 
mate, who voluntarily stayed on board, and awarded him f uU salvage 
for meritorious services. 

The crew of The Olive Brauch (1 Low. 28G, Fed. Cas. No. 10,490) 
were abandoned by the master, who deserted near the home port. 
She soon afterwards stranded. There was no mate, and the men 
got the ship otï shore, and saved her, with considérable difflculty 
and danger. Judge Lowell, however, held that tliey were not 
salvors; evidently on the ground that their contract was not termi- 
nated, either by discharge or by abandonment of the vessel, for the 
master's departure had nothing to do with the coming storm, and 
the case was the same as if he had lawfully gone ashore, leaving the 
men in charge, or had been lost overboard. 

In Newman v. Walters, 3 Bos. & P. 612, the ship Betsey struck on 
the rocks off Chichester. Being in apparent danger, the captain 
got into the pinnace with three of the crew, and made his escape. 
The pilot was drunk. The mate and the rest of the crew requested 
plaintiff, a free passenger, who had been a sea captain, to take 
charge. He did so, and was awarded salvage, because lie was a 
passenger. Lord Alvanley says: 

"The crew, indeed, ought not to désert the ship so long as they can possi- 
bly remain on board; and, if the mate in thls case had saved the ship by 
doing what the plaintiff did, he would not hâve been entitled to claim a 
compensation in the nature of salvage." 
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In The Aguan, 48 Fed. 320, the steamship stranded on Roncador 
Island, and became a total loss. The chief offlcer and 4 men went 
in a bpat to Corn Island for a small steamer, which came and took 
the passengers and 31 of the crew to Greytown. Ail hope of saving 
the Aguan was abandoned. The small steamer would not take any 
more, and the captain and 7 men were left on Roncador Island, to 
guard some specie still on the wreck, and wait for the return of the 
steamer. She did not corne. A storm threatened, and it became ap- 
parent that the Aguan was about to break up. They took the specie 
ashore, and, the steamer not arriring in three days, they got a small 
sailboat, and carried the specie to Greytown. They wëre awarded 
salvage. 

In the case of The Blaireau, 2 Cranch, 240, the ship, on her voyage 
from Martinique to Bordeaux, was at 10 o'clock p. m. run down by 
a Spanish man of war, which inflicted serions injuries on and about 
her bow. Before morning there were 3^ feet of water in the hold, 
and the Spanish commander, not being able to wàit for an attempt 
to repair her, took her crew and passengers on board his ship, ex- 
cepting one man, Thomas Toole, who was prevented from going into 
the flrst boat, and afterwards refused to go in the second boat. 
Toole, by cutting away the anchors and bowsprit, which had been 
left hanging, lightened her bows, put her before the wind, and hoist- 
ed a signal of distress. In this situation she was found the next 
day by another ship, and eventually brought into port. It was held 
that he had been discharged from ail further duty under his con- 
tract, so far as any act whatever could diseharge him, when he and 
the vessel were abandoned by the master and crew in mid-ocean, 
to the mercy of the waves, and he was awarded full salvage. 

The Umattilla, 29 Fed. 252, ran upou a rock on an inhospitable 
coast near Cape Flattery, many miles from succor. She was stove 
in. Upon taking olï the fore hatch, the hold was found to be full 
of water, and it was supposed she would sink the moment she slid 
off the reef. The master and crew abandoned her absolutely. The 
mate and two seamen voluntarily remained on a life raft in the vicin- 
ity of the vessel. The captain and the rest of the crew reached the 
mainland about an hour and a half from the time they left the ship, 
which was lost to sight, by reason of the falling snow. Subsequent- 
ly, the steamer slid ofif the reef, and the party on the raft, perceiv- 
ing that she was not sinking, boarded her, and got her under way 
for the Columbia river. With the assistance of a steamer subse- 
quently encountered, the vessel reached Esquimalt Harbor safely. 
In deciding that the mate and his companions on the raft were en- 
titled to salvage, the court says: "No one, not even the salvors, 
appears to hâve entertained a hope that the ship could be saved," — 
and reached the conclusion, which the évidence fully justifled, that 
the master and crew quitted the ship without any hope of saving 
her, and with no intention of returning to and resuming possession 
of her. 

In Mesner v. Bank, 1 Law. Rep. 249, Fed. Cas. No. 9,493, the 
steamer was in collision, and began to sink. Some of the crew es- 
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caped on the colliding boat. Others got into small boats, and lay 
alongside. Subsequently the engineer got aboard her with an ax, 
eut a hole in the promenade deck, and got |46,000 out of the cap- 
tain's office. When he left the steamer, the water was over the 
gnards. The court, by Davis, District Judge, says: 

"The navigation of the boat was abandoned, but the circumstances of the 
case do not présent a case of derelict. The situation of the New Eugland 
was déplorable, but not desperate. She was left, indeed. by ail on board, 
under an impression that she was sinking; but the master and a part of the 
crew remained about her in their boats, and very soon entered on board 
again, for saving the property of the passengers and owners, as might be 
practicable. It would be carrying the doctrine of derelict to an undue ex- 
trême to consider this a case of absolute abandonment. The Emulous, 1 
Sumn. 207, Fed Cas. No. 4,480." 

The Florence, 16 Jur. 572, met with bad weather, and was aban- 
doned in the Bay of Biscay, by order of the master. Ail went 
aboard the steamer Montrose, and were landed at Vigo. The Brit- 
ish consul put them on another steamer, for conveyance to England. 
They fell in with the derelict. The mate and part of the crew vol- 
unteered to return to her, and, with the help of others, brought her 
to Corunna. Salvage was awarded to them by Dr. Lnshington, who, 
on the subject of abandonment, uses language which will be found 
to be quite pertinent to the facts in this case : 

"First. The abandonment must take place at sea, and not upou a coast; 
for, if a ship be driven upon a coast, and becomes a wreck, and the mariners 
eseape to the shore, the contract inures to this extent, at least, that if they 
act as salvors, and suecessfully, so as to save enough to pay tlieir wages. 
they will be entitled to them, though not to salvage. If they do not so exert 
themselves, their wages are lost. * * * i uge the words 'at sea' emphatie- 
ally, for I hold there is a very wide distinction between an abandonment 
at a distance from land, in the open océan, and the quitting of a ship ou the 
coast, where there luay exist a fair expectation of returniug, wliere the 
spes recuperandi is probable." 

The facts in the case of The John Perkins, 21 Law Kep. 87, Fed. 
Cas. No. 7,360, were as follows: A flshing schooner, called the 
Wyvern, and tliree other vessels, including the John l'erkins, were 
accidentally inclosed in a large fleld of ice, which extended along the 
shores of Massachusetts Bay. Though the vessels were imbedded, 
the fleld of ice was moved by the wind and sea. In this condition 
thèse vessels remained for several days, drifting helplessly with the 
fleld of ice, which was constantly becoming thicker and more dan- 
gerous, by the piling of masses on each other, which the intense cold 
at once rendered solid. The crews became alarmed for tlieir own 
safety. On Saturday, February llth, the crew of the Wyvern, with 
the exception of one Nickerson, left her, and went ashore, over the 
ice. Nickerson thought this attempt more dangerous to him tlian 
it was to remain on board, and he therefore remained. About noon 
of Sunday, the 19th, the crew of the John Perkins left her, and went, 
first, on board the Acorn, one of the other vessels inclosed in the 
ice, and, during the afternoon, went on shore, together with the 
crews of the two other vessels, deeming it to be hazardous to life 
to remain. The wind was blowing a gale, and there can be no doubt 
that the condition of ail the vessels was one of extrême péril. Sub- 



864 73 FEDERAL REPORTER. 

sequently, a collision between the John Perkina and the Wyvern, 
which would probably bave caused the destruction of both vessels, 
was prevented by the act of Mckerson, who eut the cable of the 
Wyrern. Of the claim that Nickerson was to be considered a salvor 
of the Wyvern, Mr. Justice Curtis says : 

"Though the master and crew of tlie Wyvern temporarlly left the vessel, 
under the pressure of the danger arising from the force of the wind, It waa 
their Intention to retum on board; and, though they undoubtedly considered 
the danger imminent, there Is no reason to say, npon the évidence, that they 
thought the condition of the vessel hopeless. They not only intended to re- 
turn, but expected to retum. And they at no time were far enough distant 
to lose slght of the vessel in the daytlme, or to be unable to retum promptiy 
when the gale should abate. This was, therefore, not any case of a derelict 
vessel; nor were those of the crew who went on shore, or the libelant [Nicli- 
erson], who remalned on board, absolved from their duties as seamen; the 
latter to do anything which he might flnd practicable for the safety_ of tha 
vessel while he remained on board." 

Of this case of The John Perkins, Judge Sprague, delivering the 
opinion in The Triumph, supra, says: 

"The master and ail her crew but one left her by reason of danger from the 
Ice, with the Intention of watching her from the shore, to contribute to her 
préservation as far as might be in their power, and to retum to her if prac- 
ticable, and they actually did retum to her. None of the seamen were dis- 
charged. They were allowed by the master the option of goiug ashore for 
the time being, or of remaining on board. One chose to remain, but ail con- 
tinued under his authority and subject to bis command." 

The Acorn, 3 Ware, 98, Fed. Cas. No. 10,252, was one of the boats 
imprisoned in the same fleld of ice as the John Perkins. Libelants 
were two of the crew who remained on board after the rest of the 
steamer's company had gone on shore. It was held that they were 
"not absolved from their contract." 

Upon the question as to what is sufiicient évidence of abandon- 
ment, référence may be had to Clarke v. The Dodge Healy, 4 Wash. 
0. 0. 651, Fed. Cas. No. 2,849, which in some respects resembles The 
John Perkins, supra. She was caught in a solid cake of ice in Dela- 
ware Bay, and drifted down in the direction of the Cross Ledge 
Shoals, where she was abandoned by her pilot oiflcers and crew, who 
came on shore at Ben Davis' Point, bringing with them, in their 
boats, their colors, compass, quadrants, clothes, bedding, and other 
articles, as many as the boats would stow. This was by the pilot's 
orders (the master was temporarily absent, in Philadelphia, and the 
first mate in command), and was induced by the appréhension that 
she would drift upon Cross Ledge Shoals, and be eut to pièces, or 
overwhelmed by the ice. The pilot, while expressing his appréhen- 
sions, added that, if she should escape drifting on the shoals, she 
would return with the tide the next morning, nearly to the same 
place where they then were, when the offlcers and crew could return 
to and take possession of her. Certain oyster men boarded the de- 
serted vessel, and began opérations to save her. Thereupon the 
mate, with four or flve volunteers, returned to the brig, but was told 
by the oyster men that they had, and meant to hold, possession of 
her. The mate then left. The brig was subsequently saved. There 
was no question in this case of seamen's salvage, but the court dis- 
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eusses the subject of abandonment. It is suggested that, when such 
a question arises, one's actual intention is best determined by acts, 
rather than by déclarations, contemporaneous or subséquent. After 
discussing ail the facts, Judge Washington says: 

"I am, in short, quite satisfled that an abandonment of the brig, without 
the intention to return to her in ease she should escape the danger that 
threatened her, was at no perlod of time in the contemplation of the mate; 
and that, when he spoke of her being abandoned, he was far from annexiiig 
a technical meaning to the phrase, but merely intended to express the danger 
he appreliended her to be in, and his abandonment of the possession of her 
until the danger should he over, or should appear to be less imminent. I 
consider the brig as having at no period of time been ont of the constructlve 
possession of the owners. « * * She was deserted on account of an im- 
médiate danger, and only during such danger; but animo revertendi if the 
danger should pass away. She was watched by the mate, and was always 
In his Tiew whilst on shore." 

The Warrior, 1 Lush. 476, is an instructive case on the subject of 
diseharge. The ship went ashore on a rocky beach in the Canary 
Islands, beat heavily, and in half an hour âlled with water. The 
master and crew inunediately quitted her, and went ashore, The 
next day, the master formally, in writing, discharged ail oiïicers and 
crew. Thereafter, some of the crew, at the suggestion of the mate, 
returned to the ship, and, by working for several days, succeeded in 
saving part of the ship's stores and a considérable amount of cargo. 
The ship was broken up. The court held that there was no aban- 
donment, but that, although there was some doubt if the master 
was justified in discharging the ofiScers and crew, still, since there 
was no évidence of collusion between them, and he did in fact dis- 
charge them, their contract should be considered terminated, and 
they were held entitled to salyage. 

From this review of the authorities, it is apparent that, in every 
case where compensation in the nature of salvage bas been awarded 
to seamen, the voyage bas terminated by the shipwreck of the ves- 
sel, which has either gone to the bottom or left her bones on the 
shore, or she has been abandoned by ail, or by ail except the salvors, 
under circumstances which show conclusively that the abandonment 
was absolute, without hope or expectation of recovery, or the sea- 
man has been by the master unmistakably discharged from the serv- 
ice of the shipowner. 

The facts in the case at bar are as follows: The schooner sailed 
from a port on Lake Superior for Buffalo. When she had reached 
a point on the lake about abreast of No. 10 Life Saving Station, the 
wind was blowing a gale from the southeast; whereupon her sail 
was shortened, and her course directed towards White Fish Point. 
She dropped anchor under the lee of the point, less than a mile from 
land, in 4^ fathoms of water, the vessel drawing 13 feet. A short 
distance from her, and between her and the land, there was a gravel- 
ly, sandy bar, where the water was shoal. Towards midnight the 
wind died down, the glass fell, and everything indicated a coming 
storm. About midnight the wind veered to W. N. W., blowing hard. 
This put the schooner off a lee shore. A heavy séa arose, and the 
night was rainy, dark, and squally. The schooner swung around 
v.73i\no.5 — 55 
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towards the shore, dragging her anchor, until she reached and com- 
menced to pound upon the bar. The master directed the yawl boat 
to be lowered, and told the crew to get ready to go ashore. Ail 
thèse facts are undisputed. There is a conflict of testimony between 
the captain and the mate as to exactly what conversation passed 
between them. The mate insists that the captain told him to get 
his bag, and get into tlie boat, as they were going to leave; that he 
refused, replying that he was going to stay aboard as long as she 
stayed together, to which the captain replied that he was a very 
foolish man, and would probably drown himself. Ail this the cap- 
tain explicitly dénies, and it is not material one way or the other. 
The utmost that can be claimed for it is that the master was alarmed 
for his own safety, as well as for that of the others on board, and 
thought the wiser course would be for ail to go ashore, instead of 
remaining aboard throughout the night. The master and three of 
the seamen thereupon took some of their clothes and effects, got into 
the yawl boat, and went ashore. The mate and the other libelant, 
besides the cook and two passengers, remained on board. It ap- 
pears that, had ail embarked in the yawl, the risk of individual ship- 
wreck was probably greater than if some of them remained on the 
schooner, because, although her situation on a lee shore, with a sandy 
bar under her, upon which she was beginning to pound, was nat- 
urally an unsafe one, which would expose her, should the gale in- 
crease without any change in the direction of the wind, to the risk 
of being cast ashore, it was not imminently perlions. The mate tes- 
tifies that, at the time the others left in the boat, he was not ter- 
rifled, because there was nothing to be frightened at; that he thought 
she could be saved; and that, "if a man worked right, she could be 
got off." After the laoat had left, the libelant Talbert took soundings, 
and, discovering that there was deeper water astern and amidships, 
gave the schooner more chain, the vessel swinging over the bar into 
deeper water, where she was held by her anchor, riding ont the gale 
until daylight. Early the next morning, a tug appeared. A Une 
was passed to the schooner, and, with the tug's assistance, the vessel 
moved slowly out onto the lake, where, sail being made, she cast 
ofl from the tug. The libelants then started for the Sault, and the 
tug went into White Pish Point, whence she soon returned to the 
schooner, with the captain and the other three seamen. This same 
tug was lying under the lee of the point when the schooner first 
came to anchor, and her présence there was noticed by the captain 
and others. When the wind shifted during the night, the tug 
steamed around to the other side of the point, where she tied up to 
a dock at the flshing station. The captain and the three seamen 
in the yawl reached the shore in safety, at a place about two miles 
and a half from the end of White Fish Point, and about a quarter 
of a mile froni the schooner. A flre was lit on the beach, and two of 
the seamen remained by it ail night. The captain was ignorant of 
the fact that the tug had gone around the point, and went at once 
to ûnd her. Being informed of her change of position, he got a 
lamp from a bouse near where he landed, so that he coijld find the 
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path across the point to the fishing station, where lie was informed 
the tug might be found. Accompanied by one of the seamen, he set 
off at once, and made his way through the woods to the place where 
the tug lay. The master of the tug, a disinterested witness, testi- 
fles: 

"[The captain] told me his schooner was ashore, and wanted me to go to 
her assistance; and I told tiim the weather was not fit for me to go around 
there. He told me to try; he would like to hâve me go aïoimd, and, if I 
could not do anything else, to save the crew." 

The master of the tug refused to go then (it was about 2 a. m.), 
but promised to start as soon as it was daylight. The captain there- 
upon went back to the other side of the point, to return the lantern 
that he had borrowed. Progress through the woods was slow; so 
that, although the distance was not much over a mile and a half, 
it took him nearly an hour. About 3 a. m. the weather began to mod- 
erate, and, as it came to daybreak, he started to go back to the tug, 
when he saw her coming around the point, her master having started 
a little earlier than he promised. When the tug and schooner drew 
off into the lake, the captain and the three seamen again crossed the 
point to the dock, abandoning their yawl boat, and, when the tug 
returned, got on board of her, and regained the schooner. 

It is manifest that thèse facts, which are undisputed, do not bring 
the case within either of the three catégories abo^■e set forth. Even 
if the mate's statement of the conversation between him self and the 
captain be the correct one, it certainly did not operate as a dis- 
charge of the mate, or of the others of the crew who remained on 
board, from the obligations of their contract with the shipowner. 
The captain's story is that he said to the mate: "We hâve got to 
go ashore, and get assistance, and get her out of hère;" and, when the 
mate refused to go, he went himself, taking tlie three seamen with 
him. Nor was there any abandonment. The case is on ail fours 
with The John Perkins, supra, and Clarke v. The Dodge Healy, supra, 
where the vessel was "deserted on account of an immédiate danger, 
and only during such danger, but aninio revertendi if the danger 
should pass away." The acts of the captain in hurrying at once to 
the tug, and the request he made of its master, show conclusively 
that he had not abandoned ail hope of saving the schooner. And 
certainly there was no shipwreck. 

The decree of the district court is therefore afBrmed, with costs. 
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(District Court, N. D. California. April 10, 18IJC.) 

No. 10.287. 

GENERAL AVBKAGE CHARGES — INJURIES TO Tl'GR. 

Incidental Injuries to tugs, such as the breaklng of hawsers and the loss 
of a propeller while engagea in pulling off a stranùed ship, under a con- 
tract of hiring by the day, are to be deemed as comprehended in the con- 
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tract price, and cannot be allowed, in making a gênerai average adjust- 
ment, agàinst the varions Interests In the stranded ship and cargo. 

2. Bamb — Abandonmekt 6f Voyage — Pbbight. 

Where varions interests in a stranded vessel and cargo, in order to 
avoid "greater gênerai average expenses," made an agreement for the al- 
lowance of tbe freight to the charterers as a condition of the abaudon- 
ment of the voyage, held, that snch agreement was not binding on insurers 
who had not jolned In or assented to it, even though the terms of the 
agreement would not bave prejudiced them. 

3. Samb— Salb of Cargo— Freight. 

ïhe abandonment of a voyage, after a stranding at its commencement, 
and the sale of a cargo of coal, is not such a sacritice in the face of im- 
pending danger of physical injury, as will make the freight a charge in 
gênerai average. Nor is it suffleient that such cargo must bave been 
stored In barges pending repairs estlmated to require 30 or 40 days, with 
a possibillty of belng frozen in by approaching winter. 

label in personam to recover pro rata of a gênerai average adjust- 
ment. 

Page & Eells, for libelant. 
Andros & Frank, for respondent. 

MOEROW, District Judge. This is an action by the Earnmoor 
Steamship Company, a British corporation, against the New Zea- 
land Insurance Company, to recover fO'JT.il, as the proportion of 
gênerai and particular average chargea against it by an adjustment 
made up and presented on July 23, 1889, to the varions insurance 
companies interested in the loss sustained by the périls of the sea 
to the British steaicship Earnmoor, the property of the libelant. The 
libelant has also broughtsuit in this court against two other insur- 
ance companies, — one, the South British Fire & Marine Insurance 
Company of New Zealand; the other, the Sun Insurance Company. 
Thèse two suits arise out of the same subject-matter, and involve the 
identical questions to be determined in the case at bar. The agreed 
statement of facts and testimony taken in the case at bar is made ap- 
plicable to thèse two additional suits. ïhe facts are, briefly, asf oUows : 
On the Ist day of March, 1888, the New Zealand Insurance Company 
issued its policy of marine insurance for the term of one year from 
March 8, 1888, whereby it insured Alfred Earnshaw, on account of 
whom it might concern, in the sum of |1,500 on the steamship Earn- 
moor, valued as follows: Hull, etc., |89,725; machinery and boilers, 
|36,37p; total, |126,100. On the 19th day of January, 1888, the 
South British Fire & Marine Insurance Company of New Zealand 
made a similar policy, whereby it insured on said vessel, on a like 
valuation, the sum of |5,000. On the Ist day of March, 1888, the 
Sun Insurance Company made a similar policy, whereby it in- 
sured on said vessel on a like valuation, the sum of $5,000. Each 
of said policies was against the périls of the seas and other usual 
périls. On January 10, 1889, during the life of the policies above 
referred to, the ship sailed from Philadelphia on a voyage to St. 
Thomas, laden with a cargo of coal. She lef t her wharf about 6 
p. m., in charge of a pilot. About three hours later, when near 
Edgemoor, proceeding down the Delaware river, she struck a sunk- 
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en rock, and passed over it. She began to fill rapidly, and, to avoid 
sinking in deep water, was run ashore on the Delaware side. Ow- 
ing to the water in lier forward hold, tlie vessel was considerabîy 
down by tlie head, and it was impossible to drive her very high 
on the bank. As a conséquence, when the tide rose, her decks were 
submerged. A diver was employed to stop the leak, and lighters 
and steamtugs were sent to her assistance, and a considérable por- 
tion of her cargo was discharged, whereby the vessel was floated. 
She was then towed to Wilmington, Del., the remainder of the 
cargo taken ont, and the vessel docked and repaired. After a 
considérable portion of the cargo had been lightered, it became évi- 
dent, the vessel still remaining ashore, that the salvage opérations 
and subséquent repairs to the vessel would occupy considérable tiine. 
A survey was thereupon held, and, in accordance with its recom- 
mendations, in order to avoid greater gênerai average expense, the 
voyage was abandoned. Her cargo of coal was sold. A gênerai 
average statement was, in due course of time, made up, and pre- 
sented to the various Insurance companies on July 23, 1889. Ob- 
jections were raised by the respondent to the gênerai average ad- 
justment. It appears froni the gênerai average statement that in 
the adjustment |43,344,07 was charged to particular average on the 
vessel, and |44,58S).44 was charged to gênerai average, of which 
$40,510.70 was charged against the vessel, $1,759.15 against freight, 
and |2,319.59 against the cargo. The libelant now concèdes the 
correctness of ail the charges to which he originally objected ex- 
cepting two, which are as follows: (1) The allowance for damages 
to the wrecking outfit of Peter Wright & Sons, incurred in the ren- 
dering of assistance to the steamship. The amount allowed was 
11,012.31, of which sum respondent's share of liability is fl2. (2) 
The allowance of freight paid to the charterers as a condition of 
relinquishing the voyage. The average adjustment shows that the 
amount charged to gênerai average as freight was |4,431.90, of 
which the respondent's pro rata, after the freight lias paid its own 
share in gênerai average, would be about |50. In addition to the 
agreed statement of facts, the dépositions of several witnesses in 
Philadelphia and New York were introduced. 

The objection to the item for damages incurred to the wrecking 
outfit to Peter Wright & Sons, in rendering assistance to the steam- 
ship, is, in my opinion, well taken. Without entering into an analysis 
of the testimony that bears on this question, it is sufBcient to say 
that, whatever incidental damages the tugs engaged in pulling the 
Earnmoor off the strand and in righting her may hâve sustained to 
their hawsers, and, in the case of the tug Argus, the loss of her 
propeller, thèse were deemed to be included and comprehended in 
the contract price for the services rendered. This was not a sal- 
vage service. The tugs were hired at a stipulated sum per day, 
and there is no, question but that this compensation covered ordi- 
nary wear and tear resulting from the performance of that service. 
Evidence was introduced, however, seeking to establish that the 
contract, which was a verbal one, also provided that the owners 
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should be compensated for any extraordinary injury that might hap- 
pen to their tugs while assisting in thèse wrecking opérations. 
But this testimony is far from being satisfactory. Had one of the 
tugs been lest while rendering the service, I do not think that it 
could be seriously conteûded, under the évidence adduced, that the 
interests affected by the gênerai average adjustment would be ex- 
pected to contribute to the loss of the tug. That being so, there 
is no more reason to assume that the loss of a propeller or of 
hawsers should be compensated for as an extraordinary expense and 
as a subject of gênerai average. In other words, in the absence of 
any clear and unambiguous stipulation to the contrary, the tugs 
took the risks of thèse accidents while rendering this service. Thèse 
risks inhered in the business in which they were engaged. This 
item will, theref ore, be disallowed. 

The objection to the item making an allowance as a gênerai aver- 
age charge for the freight paid to the charterers as a condition of 
relinquishing the voyage raises a question of considérable difflculty. 
The agreed statement of facts, the report of the surveyors, and the 
testimony of some of the witnesses ail concur upon the proposition 
that, in order to avoid greater gênerai average expenses, the voy- 
age was abandoned. To accomplish this end, some disposition had 
to be made of the freight interest. The ship carrier had the right 
to do one of two things: either to refit the vessel, or to engage an- 
other, and thus earn his freight. Herbert v. Hallett, 3 Johns. Cas. 
93; McGaw v. Insurance Co., 23 Pick. 405, 411; Saltus v. Insurance 
Oo., 14 Johns. 138; 1 Pars. Shipp. & Adm. § 6, pp. 231-239. The 
intake cargo consisted of 2,607 tons of coal. It was accordingly 
agreed, "for the beneflt of ail concemed," to abandon the voyage, 
sell the cargo, pay the freight, and allow it as a charge in gênerai 
average. This last stipulation is in thèse words: "That freight at 
the rate of |1.70 per ton, originally loaded, shall be allowed in gên- 
erai average." The parties who entered into and signed this agree- 
ment, which was introduced in évidence, were (1) Alfred Earnshaw, 
managing owner of the steamer Earnmoor; the Earnline Steam- 
ship Company, time charterers of the Earnmoor; the Berwind 
White Coal Mining Company, charterers for the voyage to St. 
Thomas; the Berwind White Coal Mining Company, owners of the 
cargo; the British & Foreign Marine Insurance Company, under- 
writer on the cargo; and the Western Assurance Company, under- 
writer on the freight. But the respondent, the New Zealand Insur- 
ance Company, was not a party to this agreement, nor was it con- 
sulted. The same is true of the other Insurance companies, under- 
takers on the vessel. It does appear, however, that thèse companies, 
with the exception of the respondent company and the other com 
panies sued in this court, when advised of the adjustment and the 
agreement with respect to the allowance of freight as a gênerai 
average charge, acquiesced in this item. The respondent and the 
other companies referred to did, hoWever, object to this and other 
items. It is claimed that they cannot be bound by an agreement 
to which they were not parties, and which they hâve not ratified. 
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The reason given for not consulting the underwriters on the vessel 
was stated by Alfred Earnshaw, managing owner of the Earnmoor, 
who was présent at the wrecking opérations, and superintended them 
to a large degree, to be "that there were so many of them, and most 
of them far away, that it woiild be practically impossible to com- 
raunicate with them, and obtain their consent." But this reason is 
not a satisfactory one. The respondents could hâve been commmn- 
cated with by cable. Mr. William A. Walker, a witness for the re- 
spondent, and advisory agent in New York olf the three companies 
proceeded against, testifled that wlien advised of the disaster to the 
Earnmoor, he sent Mr. Frank S. Martin, an expert mechanical en- 
gineer and naTal architect, to oversee the repairs, and report to him 
in New York. Mr. Martin made several reports, but never advised 
Mr. Walker of the agreement in question. The latter was not 
aware of any such arrangement until the statement of the adjustment 
was submitted to him by Martin, when he then objected to this and 
other items. Martin testified that he had participated in making 
up the adjustment, but he states positively that he had nothing to 
do with the discharge of the coal, nor with the compromise under 
which it was sold, and freight allowed. The other witnesses testify 
that the agreement made was in every respect a proper and reason- 
able one; that it resulted in tlie saving of greater gênerai average 
charges. How much it would tend to save does not clearly appear. 
Mr. Walker, the représentative for the Insurance companies who ob- 
ject to this item, admits that the charge for freight would hâve been 
"fairly put in that adjustment as to parties who consent ed to the 
same, but, as to parties who refused to pay the same, they were at 
liberty to go without paying it, if we made such a case." The re- 
pairs, it js stated in the adjustment report (page 34), would take 
from 40 to 60 days. It was testifled that during this time the 
cargo of coal would hâve to be stored on barges, and that there was 
some danger of the river being frozen up by the approaching cold 
weather. How imminent this danger was does not appear, but it 
was referred to by some of the witnesses as a reason, among others, 
for selling the coal. The expenses which, it was testified to, would 
be saved by the sale were expenses connected with the storing of the 
cargo on barges while the repairing was going on and of reloading. 
It also appears that the cargo, being somewliat damaged, would 
sustain further injury and loss by being stored, reloaded, and for- 
warded in ita damaged state. What this would amount to was not 
testified to. The intake of 2,607 tons was valued at $2.60 per ton, 
or the sum of .f6,492.83. It seems that 109f tons were totally lost 
by the accident. The remaining 2,497^ tons were sold for 13,319.35, 
being $1,173.50 (18.15 per cent.) less than cost. Now, while it 
would seem from this statement of the facts that the sale was jus- 
tified as a matter of convenience and sound business sensé, yet the 
question arises whether, in the absence of any assent to this sale 
and the charging of freight as gênerai average, the respondents are 
bound by it. I am clearly of the opinion that they are not bound by 
the agreement, not having been parties thereto, nor having ratified 
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the same. Wliile it may be that tlie terms of the agreement would 
not hâve prejudiced them in any substantial degree, and while it 
was probably the best thing tbat could bave been done under the 
circumstances as an economical measure, still the fact remains that 
it was not agreed to by the respondents, and their rights in this re- 
gard must be respected. 

The nert inquiry is whether this item can be allowed upon prin- 
ciples which obtain in determining gênerai average. The well-set- 
tled ruie of the admiralty law is that, to entitle the carrier ship to 
full freight, the cargo must be transported to its destination, and be 
ready for delivery. The only exception is where the nonarrival has 
been occasioned by the default or waiver of the shipper. The 
Nathaniel Hooper, 3 Sumn. 542, Fed. Cas. No. 10,032; Drinkwater 
V. The Spartan, 1 Ware, 149, Fed. Cas. No. 4,0S5; Herbert v. Hallett, 
3 Johns. Cas. 93; Saltus r. Insurance Co., 14 Johns. 138; Clark v. 
Insurance Co., 2 Pick. 104; McGaw v. Insurance Co., 23 Pick. 405; 
Luke V. Lyde, 2 Burrows, 882; Anderson v. Wallis, 2 Maule & S. 
240; The Gazelle and Cargo, 128 U. S. 474, 9 Sup. Ct. 139. How- 
ever, in this case, the shipper did waive further transportation by 
the agreement referred to. But, confessedly, this waiver is insuffl- 
cient to make this allowance of freight a gênerai average charge, 
and the respondents liable as undertakers on the vessel, if the élé- 
ment of sacrifice is lacking. In Insurance Co. v. Ashby, 13 Pet. 
331, it was held that the safety of the property, not that of the 
voyage, constituted the foundation of gênerai average; and in Mc- 
Andrews v. Thatcher, 8 Wall. 347, it was declared that neither 
goods nor any interest are liable to contribute in gênerai average 
for any sacrifice or expenses incurred subséquent to ceasing to be a 
risk. It is also the well-settled ruIe that the sale of a cargo as a mat- 
ter of convenience and from prudential considérations merely will 
not be sufScient to make the payment of freight a gênerai average 
charge. The reason of the rule is that there cannot be said to be 
any élément of sacrifice unless made in view of some présent danger. 
The whole subject is discussed by Judge Brown in Bowring v. 
Thebaud, 42 Fed. 797, with hia usual cleamess: 

"The prlmary requislte for a gênerai average charge Is the existence of 
Bome common péril to be averted; neit, some sacrifice voluntarlly made, or 
some expense voluntarlly Incurred, by one part interest, beyond that chargea- 
ble to It by law, for the safety of the whole. The quantum of common danger 
necessary to Justlfy a gênerai average act — 1. e. a voluntary sacrifice of a 
part for the safety of the whole— Is not nlcely serutinized. When the sacrifice 
happens In the course of the voyage, the détermination of the amount of 
danger that requlres it is left to the judgment of the master, to be exercised 
reasonably and in good faith. ♦ * * The nature of the requislte danger is 
not that of mère probable loss, such as delay In reaching a market, or loss of 
expected profits, but some threatened physlcal Injury. 'Periculi Immlnentia 
evitendl gratla; says the anclent statute of MarselUes (Emerlg. Ap. c. 12, 
{ S9, p. 603), and such was the Roman law (1 Pard. Lois Mar. 107). Lown. 
Av. (6th Ed.) 352. And in text-books and décisions this prlmary condition of 
a common perU threatenlng the safety of the whole Is constantly relterated. 
Gourl. Gen. Av.j 2 Lown. Av. 39; 2 Arm. Ins. (6th Ed.) 855; per Story, J., 
In Insurance C!o. v. Ashby, 13 Pet. 831, 339; Grier, J., in Barnard v. Adams, 
10 How. 270, 303; Hobson y. Lord, 92 U. S. 397, 399. In the case last cited, 
Mr. Justice Cllfford says (page 399): 'Property not in péril requlres no such 
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fiacriflce, nor that any extraordinary expense should be incurred. * • • 
Where there is no péril, such sacrifice présents no claim for such a contribu- 
tion; but the greater and more Imminent the péril, the more meritorious the 
claim against the otber interests, if the sacrifice was voluntary, and con- 
tributed to save the adventure from the impending danger, to wbich ail the 
Interests were exposed.' It Is unnecessary to multiply décisions. Tbey ail 
import an impending danger of physical injury as the primary condition and 
initiative of a gênerai average charge. ïhe mère completion of the voyage, 
where that is in no way necessarj' to the safety of the cargo, is net sufflcient 
for a gênerai average charge." 

In the case at bar there was no impending danger of physical 
injury to the cargo of coal. ïhere was some évidence to the effect 
that while the repairs would be going on the barges might be 
frozen in by the approaching cold weather. But the testimony in 
this regard was net sufflciently satisfactory to justify the court 
in flnding that there was an "impending danger of physical injury" 
to the cargo of coal by reason of frosts which, perhaps, might set 
in. The danger must be présent and imminent, and the sacrifice 
made in good faith by reason of, and for the purpose of averting, that 
danger. In the case of McGaw v. Insurance Co., 23 Pick. 405, 
which was an action against the insurers of the freight, it appeared 
that the vessel met with an accident on the 16th of June, 1S3G, and 
was ready to take a cargo, after having been repaired, on November 
Ist of that year. On the Ist of August, 1836, a month and a half 
after the accident, the consignor of the cargo required the master 
of the vessel to send forward or deliver up the sound portion of the 
cargo forthwith, and the master, believing that he could not repair 
his vessel in a reasonable time, yielded to the request. The court, 
through Chief Justice Shaw, held that the master should not hâve 
delivered up the cargo without the payment of freight, and that, 
therefore, the loss of the particular freight insured was caused by 
the voluntary act of the insured, and not by any of the périls in- 
sured against. In the course of the opinion the learned justice 
said: 

"It is now well settled by a séries of cases that if a vessel is damaged by one 
of the périls insured against, and in conséquence thereof is obliged to put 
bacli, or seek a port of refuge, and unlade and repair, the master, if he can 
refit his ship and proceed in a reasonable time, may retain the cargo, and 
carry it to its place of destination, and wiil then eam his full freight. * * * 
And it makes no différence in this respect that by such détention and re- 
tardation of the voyage the arrivai of the cargo at the place of destination 
will be so late as to disappoint the purposes of the shJppers by the change 
of the season, loss of marliet, or othenvise. It is not within the scope of the 
insurer's contract that the vessel cr cargo shall arrive at any particular time, 
but only that the vessel shall not be prevented from proceeding to the port of 
destination and carrying the cargo by any of the périls insured against. 
Nor does it make any différence if the cargo is damaged, and unflt to be 
shipped, if it remains in specie, and can be carried to the port of destination, 
as the shipowner is not responsible for the damaged condition of the goods, 
whether such damage arise from a principle of internai decay or from périls 
of the sea. In such cases it is held that, as between the shipper and ship- 
owner, the latter is entitled to his freight, although the goods hâve become 
utterly worthless; and that he has his remedy for his freight, not only by 
a lien upon the goods (which, in the case supposed, would avail him nothing), 
but aiso by an action against the shipper on his contract for the carnage. 
* • * Whether the vessel, can be repaired and made ready to take the 
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cargo wlthin a reasonabie time is a questioii which must dépend much upon 
tLe circumstances of the case, such as the place where the vessel is, or can 
readlly be brought to, wliether labor and materials can be readily bad or 
promptly obtained; and thls must be determlned by considération applicable 
to the vessel alone, and will not be influenced by the considération that the 
cargo wlU be deteriorated by the delay, or lose the proper season for a fa- 
vorable market, or for a particular sale which the shippers hâve in contempla- 
tion." 

After alludiug to the pt^euliar circumstances of the case in hand, 
the learned justice continued: 

"Under thèse circumstancea it might be the wisest and most judicio\is 
course, and most bénéficiai to the owners, for the master to give up tlie cargo 
thus partially lost and damaged, and not attempt to earn a freight upon the 
transportation of thèse particular goods, at the cost which it would hâve re- 
(juired; when his vessel could be employed as beneflcially, or more so, else- 
where, as scon as she could be put in a condition to be employed at ail. He 
might even hâve an offer for a better freight elsewhere, when this cargo was 
delivered up. But it follows, as a necessary conséquence, that if the voyage 
on which freight was insured by the défendants was relinquished upon i3ru- 
dential considérations, when it might bave been prosecuted, and the freight 
earned, the loss of tlie particular freight thus insured was caused by the 
voluntary act of the assured and tbeir agents, and not by any of the périls 
insured against." 

Such being the law declared by high judicial authority, it is 
difficult to see how, under the circumstances of this case, the al- 
lowance of freight as a gênerai average charge, in pursuance of the 
agreement referred to, can be justifled. It is true that in Insurance 
Co. V. Ashby, supra, it was held that the freight of a vessel, totally 
lost, by being run on shore for her préservation and that of the 
crew and cargo, ought to be allowed to the owner of the vessel as 
a subject of gênerai average, the cargo of the vessel having been 
saved by the stranding. But, in the case at bar the vessel was not 
totally lost, nor does it appear afiûrmatively that the cost of re- 
pairs would hâve been so great as to amount, in the law of marine 
Insurance, to a constructive total loss. She could hâve been re- 
paired within a period lasting from 40 to 60 days, and hâve then 
proceeded on and completed her voyage. The further question 
arises incidentally whether this period of time should l>e considered 
reasonabie. What amounts to a reasonabie time wlihin which to 
refit or repair is, manifestly, a question depending upon the facts 
of each Individual case. It is one relative to the circumstances and 
situation in which a particular vessel and her cargo are placed. 
As was said by Kent, J., in Herbert v. Hallett (page 98): 

"What is eqnvenient time to refit must dépend upon the particular voyage to 
be performed, and the time and place of the accident. No deflnite time Is 
prescribed, nor does the matter appear to be susceptible of any deflnite rule. 
Under the circumstances of the présent case, I cannot undertake to say that 
two weeks was an unreasonable time, and that the verdict ought, for that 
reason, to be set aside." 

I do not think that a period of 40 to 60 days can be considered, 
under the circumstances of this case, unreasonable. 

The question of freight pro rata itineris can hardly be said to arise 
in this case. The distance traveled, after leaving Philadelphia, 
whén the accident happened, was only 30 to 40 miles. The vessel 
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was bound for St. Thomas, Danish West Indies. The service ren- 
dered to the shipper cannot, therefore, hâve been productive of any 
substantial beneflt. As statéd in McGaw v. Insurance Co. (page 
412), the "shipowner could obtain no freight pro rata itineris, be- 
cause no substantial or bénéficiai part of the transportation of the 
goods had been accomplished." See, also, Herbert v. Hallett, supra. 
The item of freight as a gênerai average charge will therefore be 
disallowed. 

A decree will be entered m accordance with this opinioiu 
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NOETH GERMAN LLOÏD et al. v. SOULE et al.' 

(Circuit Court of Appeals, Second Circuit. April 7, 189C.) 

CoLiiisiON ON Anchokagb Gbounds— Stbameh with Tog and Tow. 

A vessel which undertakes to navigate over anchorage grounds takes 
the risk of determining whetlier otlier vessels ■wbicli she finds tlaere are 
navigating or at anchor. Heli, accordingly, that a steamship which, on 
leaving Hoboken, attempted to pass to the westward of a hark and tug 
on the anchorage grounds southeast of the Statue of Liberty, supposing 
them to be under way, and bouud for the East river, was solely in fault 
for a collision with the bark, it appearing that the tug was merely holding 
the latter up against the tlde, while she was getting in her anchor, and 
that neither of them did anythlng to mlslead the steamship. 59 Fed. 491, 
aflirmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This case cornes hère on appeal from a decree of the district court, Southern 
district of New ïork, which held the steamship Aller solely responsible for 
a collision which happened on April 4, 1895, in the harbor of New ïork be- 
tween the Aller, outward bound, and the bark Bnos Soûle, then in tow of the 
steam tug America. Having sustained serious injury. the Soûle libelled 
both steam vessels. The district court, however, held that no fault of the 
America was shown, and dismissed the llbel as to her. 59 Fed. 491. 

Wm. G. Choate, for appellant the Aller. 

Geo. Bethune Adam, for appellee the America. 

Harrington Putnam, for appellees Soûle and othera, 

Before WALLACE, LAGOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. It is hardly necessary to add any- 
thing to the discussion of the case by the district judge. Upon such 
facts in the case as are either conceded, or established beyond ques- 
tion by the proof, and assuming ail the disputed facts to be as the 
Aller contends they were, the décision of the district court should 
be afflrmed. No one prétends that the Soûle was in any fault She 
had arrived from Hong Kong with an East India cargo on April 2, 
1893, and anchored with 45 fathoms of chain at a point about 350 
or 400 yards to the southeast of the Statue of Liberty, This point 
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îs well within the ancliorage ground in the upper bay of JsTew York, 
as défined and established by the secretary of the treasury under 
the act of May 16, 1888. There was contention in the court below 
as to whether the Soûle was or was net upon anchorage ground, 
but the Aller, upon this appeal, concèdes that she was. On the 
morning of April 4th, the tugboat America came alongside, and 
made fast to the Soule's port quarter. It was flood tide, and, be- 
fore the America arrived, the bark was heading southerly. In order 
to assist in raising the anchor, and getting her under way, the tug 
turned the bark around from the southward easterly, until she was 
heading somewhere in the direction between the Battery and the 
East river bridge, as variously put by the witnesses. Some of 
them make her heading N. N. E., which would be nearly for the 
North river; but the heading may be assumed, as stated in the ap- 
pellant's brief, as being generally in the direction of the East river. 
The tug was then engaged in holding her up to her anchor, while 
the crew of the bark, working an old-fashioned windlass on her 
forward deck, were slowly heaving anchor. The engine of the tug 
was working ail the time, to keep her ih position, generally working 
backwards a little, to resist the drift of the flood tide, which tended 
to carry her over her anchor. When the tug took hold of the Soûle, 
she had about 30 fathoms of chain out, having been anchored in 
seven fathoms of water, with 45 fathoms of chain, and at the time 
of the collision she had still about 15 fathoms of chain out. As 
soon as the cable began to shorten, the anchor, although still on the 
bottom, ceased to bite, and, under the influence of the tide and of 
the tug, the bark dragged her anchor more or less. By the time of 
the collision, she had thus moved some 300 feet or more to the north- 
ward and eastward, but her anchor was still on the bottom, and we 
entirely concur with the district judge in the flnding that she was 
not under way. 

The Aller left her pier in Hoboken about 9 o'clock, and, when 
somewhere between pier 8 and the Battery, got sight of the America 
and the Soûle on her starboard bow, and a mile or more away. 
Those in charge of the navigation of the Aller supposed the tug 
and tow were under way, and bound for the East river. Exactly 
what signais were given by the Aller is in dispute, but it is con- 
ceded that her navigators made up their minds to run to the west- 
ward of the tug and tow, changed her course, to carry out this 
maneuver, and failed to accomplish it safely, because the America 
and her tow did not move on in tho direction of the East river, as 
those on the Aller supposed they would. Under a hard a-port wheel, 
the Aller left the channel, and ran over the anchorage ground, till 
she struck the Soûle on the starboard bow, cutting into the bark 
from six to ten feet. The Soûle, being concededly free from fault, 
is entitled to recover against one or other or both of the steam 
vessels. : ' 

No fault on the part of the tug is shown. She had a right to 
come on the anchorage ground, to take up her tow, and to assist 
the latter by turning her head in the proper direction, and by hold- 
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ing her up against the tide, while the bark was heaving anclior. 
She was not yet under way, and the rules as to holding course and 
speed were not applicable to her. Nor does the évidence show that 
she did anything to mislead the Aller. The accounts given by the 
witnesses for the Aller as to signais exchanged are not consistent. 
Her answer allèges a single blast by the Aller, a double blast by 
the tug, and a single blast by the Aller. The captain and chief 
offlcer describe them as one blast by Aller, no answer; another blast 
by the Aller, to which the tug replied with two blasts. The 
pilot's story is two signais of one blast each from the steamer, and 
two replies of two blasts each from the tug. Some of the Aller's 
witnesses undertake to say that the tug gave no signais, but the évi- 
dence is overwhelming that she did give a response of two blasts. 
It appears, tlien, that the Aller announeed an intention to leave the 
channel, and run over anchorage ground, so as to pass to the west- 
ward of the tug and tow, and asked the latter to co-operate; but, 
instead of assenting to this proposition, the tug replied that the Aller 
must keep to the eastward, and that she (the tug) would not co- 
operate in the proposed maneuver. No one suggests that the tug 
was in fault for answering the Aller's signal, when she was not 
lierself navigating, and certainly the answer which she did give 
could in no way mislead the Aller into a belief that she would co- 
operate in carrying ont the latter's proposed maneuver. The Aller's 
signal was supposed by the navigator of the tug to be a two-blast 
whistle, and he admits that, if lie had understood it to be a single 
blast, lie might hâve dragged his tow, anchor and ail, sufBciently 
to the eastward to avoid collision. But we concur with the district 
judge in the conclusion that "the tug and bark, not being under way, 
and being engaged in heaving the anchor, and being stationary by 
land, were under no obligation to start up and drag their anchor, 
in order to get out of the way of the Aller." Having the tug and 
tow on her starboard bow, it was the Aller's duty to avoid them. 
and, since she failed to do so, without contributing fault on the 
part of either tug or tow, she must bear the loss. The mistake 
which she made in supposing that they were navigating may hâve 
been a natural one, due to the circumstance that the bark did not 
head to the flood tide, but towards the East river. It was probably 
induced partly by another mistake, namely, the belief that the tug 
and tow were not on anchorage ground, but in the channel. But it 
is a mistake for the conséquences of which the steamship is responsi- 
ble. A vessel which undertakes to navigate over anchorage ground 
takes the risk of determining whether other vessels which she flnds 
there are navigating or at anchor (Steamship Co. v. Calderwood, 19 
How. 241); and, when such other vessels are in no fault, she alone 
is responsible for the results of her mistakes in that particular. 
The decree of the district court is afiQrmed, with interest and costs. 
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THE DAYLIGHT. 

THE CIRCASSIA. 

ARMSTRONG et al. v. BARROW STEAMSHIP GO. 

FOSTEB V. THE CIRCASSIA et al. 

(Circuit Court of Appeals, Second Circuit. April 7, 1896.) 

Collision— Steamer and Sail — Sails Obscuringi Lights — Evidence. 

Two lookouts, two navigators, and the wheelsman of a steamer ail testl- 
fled that they were vigilant, but failed to see the green light oï a scnoouer 
until toc late to avoid collision, and even then only saw it dimly at flrst. 
It was conceded that the light was In place, and properly burning. The 
relative positions of the vessels, the length of the schooner's forestay 
sail boom, and the spread of the staysail were such that, with a list to 
starboard, and the bellying of the sail, the light might hâve been obscured. 
Beld, that it was more probable that such was the case thau that ail 
the witnesses aforesaid should hâve been négligent or mistakeu or un- 
truthful in their testimony, and that the schooner should therefore be held 
solely in fault. 55 Fed. 113, afiirmed. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Three libels were filed to recover damages arising from a collision which 
happened about 10 p. m., September 26, 1891, in the Atlantic Océan, about 
80 miles to the eastward of Sandy Hook, between the steamship Oircassia 
and the schooner Daylight. The first two actions were brought by the own- 
ers of the respective vessels to recover damages claimed to hâve been sus- 
tained by each. The third action was brought against both vessels by the 
shipper of a quantity ot apples on board the Circassia, claimed to hâve been 
damaged by détention of the steamer caused by the collision. The district 
court held the Daylight solely in fault (55 Fed. 113), and she bas appealtd. 

Edward L. Owen and W. W. Goodrich, for the Daylight. 
Harrington Putnam, for Barrow Steamship Co. 
George A. Black, for Chas. Foster. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The opinion of the district judge is 
exhaustive, and sets forth in détail the movements of the respective 
vessels. Inasmuch as there is less dispute than usual on this hranch 
of the case, and the appellant's argument practically charges error 
in the flndings of fact only in those particulars which relate to the 
position of the schooner's forestay sail, it is unnecessary to discuss 
the testimony in détail. The schooner was sailing on the port tack, 
on a course of about S. W., with the wind two points abaft the beam. 
The wind was light to moderate, estimated by her oiHcers as about 
a six-knot breeze, although she had since 6:30 p. m. covered a dis- 
tance which would make her speed for the three hour* preced- 
ing the collision considerably higher. The steamer was going at 
a speed of about 11 knots, on a compass course of E. | S. The 
schooner first sighted the steamer's white light and red light on 
her starboard bow at a distance of two miles or more. This in- 
dicated that the steamer was crossing the Daylight's bow. No 
change being made in the steamer's course, and the vessels draw- 
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ing nearer together, the schooner burned a flash ligM, and just as 
it expired, the distance between the Tessels being then a quarter of 
a mile or less, put her helm hard a-port. The steamer had one look- 
out on the stem, one on the lookout bridge, and the chief and third 
offlcer, who had charge of the navigation, on the main bridge, be- 
sides the quartermaster at the wheel underneath the main bridge. 
They did not perceive the schooner until she burned her flash light. 
After the dazzling effect of the flash had passed away, — a very 
few seconds only, — a green light was seen, which the steamer's 
witnesses say appeared "dull," "dim," or "glimmering." This was 
undoubtedly a very short time before collision, and as soon as it 
was seen orders were given to starboard the helm, and to stop the 
engines, and to put the same full speed astern. We need not dis- 
cuss the évidence bearing upon the question as to which vessel first 
changed direction, or as to the ensuing maneuvers. The fault of 
neither vessel lies there. It lies much further back, and arose when 
the steamer failed to detect the présence of the schooner while the 
distance between the two was still sufflcient to admit of such a 
change in the steamer's course as would give timely notice to the 
Daylight that her course was known, and would not be intersected 
by the Circassia. In other words, the vital question in the case is, 
"Why was not the schooner's green light seen in time?" It was a 
proper and suflicient light. Ail parties concède that. The appel- 
lant contends that ail of the persons on the deck of the Circassia — 
lookouts, navigators, and wheelsman — failed to see it because they 
were not vigilant or attentive. They ail testifled and ail insisted 
that they were vigilant. The steamer contends that the schooner's 
green light was obscured by the forestay sail. The witnesses from 
the schooner's deck ail testifled and ail insisted that it was not so ob- 
scured. She was sailing on a course which would naturally bring 
her forestay sail as near as its eut, rig, and tackle would allow to 
the starboard light. Testimony was taken in the district court as 
to measurements and experiments made subsequently, and the judge 
reached the following conclusion: 

"There were five persons on the steamer who were in a position to see 
the schooner's green Ilght, four of whom ought to hâve seen it, if it was 
visible, before the torch light was exhiblted. The Interval was a considér- 
able one. The night was not bad for seelng lights; and, if it was visible, 
nothlng but simple négligence could bave prevented its being seen. There 
is nothlng to indicate that the offlcers were not reasonably vigilant and 
attentive to their duties. TJnder such circumstances, failure to see the light 
has been frequently held to be strong évidence that the light was not visible, 
and this ought to be deemed suflicient where, as in this case, there appears 
to hâve been a reasonable and sufflcient cause for the obscuration of the light. 
The length of the forestay sail boom and the spread of the staysail were 
such that, with a list of the vessel to starboard, and the bellying of the sail, 
the green light might hâve been obscured when the vessels were in such 
relative positions as thèse. The only check to the obvions tendency to ob- 
scure the light would be scant play allowed the staysail sheet. But, even 
as the évidence stands upon that point, it does uot seem to me that this 
would necessarily prevent obscuration." 

The conflict of évidence necessarily left the case to be determined 
upon its inhérent probabilities, and it seemed to the district judge 
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much. TQore probable that the staysail did obscure tbe ligbt to dis- 
tant ob^prvers, than that ail thosé on tbe deck of the steamer navi- 
gating iii^ectly across what was well known to be the track of a 
large fleet of coasting vessels were continuously négligent for a 
considérable space of time. This is an entirely reasonable disposi- 
tion of the question, unless something which was overlooked in the 
case below, or something which is to be found in the new proofs, 
is persuasive to a différent conclusion. 

It is contended by the appellant that there are such discrepancies 
in the testimony of the steamer's witnesses as to what they saw im- 
mediately after the flash light as to cast discrédit on their testimony 
that they were vigilant. An examination of their évidence does not 
lead us to this conclusion. Campbell, the lookout in the stem, on 
the forecastle head, after seeing the flash light on the port bow, saw 
the loom of the schooner's sails, and when very close saw her red 
light on the starboard bow. He furthermore says that he does not 
think he saw a green light, because it was a good while since, al- 
though he is not very sure about that; thinks he might hâve seen 
it; a blink of the green light off the port bow. DufEy, the second 
lookout, was on the lookout bridge, 7| feet above the deck and 70 
feet aft of the stem. He stood, therefore, more to leeward of the 
Daylight than Campbell did. He saw the flash light off the port 
bow, and a little after the green light. "About thirty seconds be- 
fore collision" he saw the red light on the starboard bow, a very lit- 
tle ahead. This witness was examined upon written interrogatoriea 
in San Francisco, — not always a very satisfactory method of eliciting 
testimony, — and his story as to what he saw subséquent to the first 
appearance of the green light is somewhat confused, but we do not 
flnd in it, as appellant contends, a contradiction of the other wit- 
nesses as to the green light being seen, at some time before colli- 
sion, off the starboard bow. The chief officer and the third oificer 
flrst saw the green light from the port side of the main bridge, near- 
ly 60 feet aft of the lookout bridge. They were, therefore, still fur- 
ther to leeward of the Daylight than either Duffy or Campbell. The 
chief offlcer made it out with the naked eye, but the third offlcer only 
with the glasses. McDonald, the wheelsman, saw the flash light ofC 
the port bow. He is not very positive or deflnite as to when or 
where he saw other lights, but, as his attention was given to the 
wheel, this is not surprising. We flnd nothing in ail this testimony 
to cast discrédit on the. steamer's theory of obscuration. Nor is the 
fact that the green light soon became bright to those on the steamer 
fatal to this theory. If, when flrst seen, it was not visible to the 
lookout in the stem, but was visible, though dimly, to those a little 
further to leeward, that fact would indicate that the interposed sail, 
if that was the cause, extended so little beyond the line of light that 
a trifling change in its position would remove the obscuration, and 
on the course the schooner was sailing a very slight change of her 
head to leeward would becalm the f orestay sail , sufliciently for it 
to come inboard enough to clear the light. 

Thé appellant relies principally, however, on the évidence aa to 
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measurements of and expérimenta with the forestay sail and its ap- 
purtenances. "VVTien the case was on trial in the district court, the 
last witness called by the Circassia was Vining, a port inspecter, 
who visited the Daylight when she was lying in Brooklyn for re- 
pairs after this collision. He found the forestay sail furled to the 
boom, and the boom hanging by a topping lift from the mast, the 
boom lying amidships, and just swinging clear of the foremast. 
This witness undertook to testify to the length of the boom, height 
of the hounds from the deck, beam, and distance of the lights (which 
were flxed on the shrouds) inside the rail. It appears, however, 
that thèse were not ail made with a tape Une or other measure, but 
were estimated roughly. They cannot be accepted, therefore, as 
accurate. He testifled that from what he saw he "judged" that, if 
the boom was out, say three points, oiï three points, the after-end 
of the boom would be about a foot inside of the rail, provided the 
rail ran straight without the curve that f orms the bow of the vessel ; 
and about a foot outside when the vessel narrows as she goes for- 
ward. He added that if the boom was oft' three points it would 
obscure the green light to an observer off the starboard bow. Vin- 
ing's examination of the ship was on October 16, 1891, and his testi- 
mony was given on the trial in January, 1893. Thereupon the cap- 
tain of the Daylight was recalled; the mate, who joined lier in Oc- 
tober, 1892, «testifled; and the Circassia was allowed to examine one 
Freeman, a port warden in Baltimore, who examined the Daylight, 
January, 1893, while lying in that port. Additional testimony was 
taken in this court. The Daylight called one of lier owners (Man- 
son) and a sea captain (Randall) to testify to measurements and ex- 
periments made in November, 1895, and an expert rigger (Low) who 
answered hypothetical questions based on such measurements. The 
Circassia called a sea captain (Eldridge) and an expert rigger (Scott). 
The resuit of ail this testimony may be briefly stated. It is usual 
for schooners such as the Daylight to hâve their forestay sail so 
rigged as to keep the forestay sail boom "about abreast of the rail, 
or generally a little inside." After this accident, the Daylight ship- 
ped a new forestay sail boom. This was evidently after Vining's 
examination, for he found a boom which had been cracked and 
lished. The new boom is 21 feet 3 inches long, and clears the fore- 
mast by 1 foot. The old boom, as the captain testifîes, when 
amidships, came within 3 inches of the foremast, or, as Vining 
expresses it, "just swung clear of the foremast." She also bent on 
a new forestay sail. This was meant to be the same size as the 
old one, but as late as 1893, when Capt. Nickerson testifled, it had 
not got stretched out yet, and was "about a foot shorter on the 
foot" than the old one. The lights are still on the rigging where 
they were in 1891. The beam of the vessel at that place is 33 feet, 
and the distance between the lights 27 feet 11^ inches. The "tumble- 
in" of the shrouds therefore brings each light 2 feet 6^ inches in- 
board. The sheet of the forestay sail, as is usual on such vessels, is 
rove through two single blocks on deck and a double block on the 
boom. A knot is made near the free end of the sheet to prevent it 
v.73F.no.5 — 56 
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from running through the block. It is manifest that the extent to 
which the boom and sail can move to starboard or port dépends en- 
tirely on the length of this sheet from the place where it is made 
fast to the knot. And it is usual on such craft, as the expert rigger 
called by the Daylight testifled, to keep the sheet short enough to 
keep the boom about abreast of the rail, or generally a little inside. 
Preeman, in January, 1893, found that the boom, without the sail 
set, would not swing nearer to the inside of the rail than 3 feet 6 
inches, and that with the sail set and swayed up tant the boom would 
not come nearer than 6 feet 9 inches to the rail. Manson and Ran- 
dall, in 1895, experimented with the end of the boom at varions 
heights above the deck, and the furthest they could swing the boom 
ofl to starboard was 6 feet 3 inches inside of the rail. If this was 
the limit of its swing, the forestay sail would not obscure the star- 
board light. But a chain is no stronger than its weakest link, and 
no amount of subséquent measurement or experiment, no matter how 
careful and detailed it may be, will change the case from that made 
in the district court, unless it be shown that ail the conditions at- 
tending the experiment were the same as they were at the time of 
the collision. Evidently the new boom is shorter than the old. The 
captain, it is true, testifled that both were of the same length, but 
he had evidently no very accurate idea of the length, for he gave 
it as 16 feet, and the new boom is conclusively shown t*o be 21 feet 
3 inches. Certainly it does not come as near to the foremast as 
the old one did. Eandall and Manson found a sheet 45 feet long. 
They unrove it, and substituted, for the purposes of their expéri- 
menta, a rope 57 feet 4 inches in length. Preeman conducted his 
experiments with the sheet he found in use, which he measured, and 
ascertained to be 57 feet 4 inches long; i. e. from the knot to the 
end that was made fast. This examination of Freeman's, however, 
was about the end of January, 1893, nearly 18 months after the col- 
lision. When we turn to the record for évidence that the same sheet, 
with the knot in the same place, or a sheet of the same length, was 
in use on the night of the collision, we ând the testimony of the 
captain only. He testifled in January, 1893, "We hâve got the same 
sheet we had then, and the same knot in it." It is the mate's duty to 
look after changing, shifting, or putting in new sheets or new ropes, 
but he reports to the captain before putting in new ones. It does 
not appear that a mate might not alter the position of a knot in a 
sheet without orders or without reporting. The case résolves itself, 
then, into a question of relative probabilities. Which is the more 
probable, that the captain was mistaken, when his attention was flrst 
called to the subject, 18 months after the accident, in stating that 
the same identical sheet, with the knot in the same identical place, 
was still in use, or that the witnesses from the steamer were mis- 
taken or untruthful in stating that the green light which came into 
vlew after the flash light was "dim," "dull," "very dim," or "glim- 
mering"? We are inclined to the opinion that the captain is in 
error, since, even if the sheet were the same, the position of the knot 
might well hâve been changed, and he not know it. And if the evi- 
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dence of those on the steamer is to be credited, — and, in onr opinion, 
it should be, — a temporary obscuration of the green light by the 
forestay sail is the only reasonable way to account for their failure 
to see the Daylight sooner. 
The decrees of the district court are affirmed, with costs. 



EOBTXSON V. DETROIT & C. STEAM NAV. CO. HURLBY et al. v. THB 
CITY OF MACKINAW. HURLBY v. DETROIT & C. STEAM NAV. CO. 

(Circuit Court of Appeals, Sixth Circuit. April 14, 180G.) 

Nos. 314, 315, and 3ia 

L Admthaltt — Collision — Overtakinq Vessel,. 

The steamer M. was proceeding slowly up the Détroit river, near th& 
Canadian side, on a dark and rainy, but not foggy, night, wlth the tug 
AV. made fast to her starboard quarter. The steamer C. was also pro- 
ceeding up the river, astem of the M., and at a much greater speed. As 
the C. approached the M., intending to pass the latter on the starboard 
hand, between her and tlie Canadian shore, the captain of the C. thought 
he saw indications tliat the M. Intended to round to, in the direction of 
the Canadian shore; but, being in doubt, he cheeljed the speed of his 
own vessel, and ported his helm, bringing her also round in the direction 
of the Canadian shore, but gave no signal. At this time, the tug cast 
off from the M., and, making a sharp tum, headed for the Canadian shore. 
Before the headway of the C. could be checked sufflciently, or her head 
turned far enough, to avoid it, she ran into the tug, serionsly injuring 
the latter and rhrowing two men, one of whom was the managing owner 
of both the tug and the M., into the water, where they were drowned. 
The tug was undermanned, and had no lookout, and her captain did not 
see the C; and the lookout on the C. dld not distinguish the Ughts of 
the tug from those of the M., or know of the présence of the tug alongside 
the latter. Beltl, that the C. was in fault, both in failing to signal her 
Intended course, as she overtook the M. and the tug, and also in porting 
her wheel and rounding to, in the same direction in which she supposed 
the M. to be turning, instead of passing under the M.'s stern to port. 

2. SaMB— LlABTLTTT OF TtTG MaDB FaST TO VeSSEL. 

Beld, further, that the tug, which was made fast to the M., and, when 
cast off, took the course which the officers of the C. supposed the M. was 
about to take, was so far identifled with the M. that it could take advan- 
tage of the fault of the C, with lespect to the M., which fault was the 
légal cause of the collision with the tug. 

8. Same — Undermanning. 

Held, further, that the tug was also In fault In failing to hâve Its full 
complément of men, and thereby failing to keep a proper lookout, and that 
tlje damages to it must be divided between the tug and the C. 

4. Samb — In.ttjrt for Causikg Dbath. 

An action, by libel in personam, for damages for death, under statnte» 
llke liOrd Campbell's act, in force where the cause of action arises, can 
be entertained and carried to decree in a fédéral court of admiralty. The 
City of Norwalk, 55 Fed. 98, and The Transfer No. 4, 20 U. S. App. 5T0, 
9 C. C. A. 521, and 61 Fed. 364, followed. 

fi. BAMB — CONTRTBUTORT NEGLIGENCE. 

In such suits, contributory négligence of the llbelant Is a bar to reooT- 
trj. Accordingly held, that there could be no recovery for the deatb of 
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the owner of the tug, who must hâve known that the tug was short- 
handed, and was responsible for the négligence of her master. 

6. 8amb— Passenger. 

Ueld, further, that as to the other person drowned, who was a mère 
passenger, under the law of the province of Ontario, wheie the accident 
occurred (found as a fact to be the same as the law prevailing in the 
fédéral courts), the négligence of the tug could not be impnted to him, 
and he was entitled to recover against the owners of the C, the owners of 
the tug not being parties to the proceedings before the court. 

Appeals from the District Court of the United States for the East- 
ern District of Michigan. 

Thèse are appeals from decrees of the district court of the United States 
for the Eastern district of Michigan in admiralty, dismissing one libel in rem 
against the steamer City of Mackinaw and two libels in persoiiam against 
the Détroit & Cleveland Steam Navigation Company, the owner of the 
steamer City of Mackinaw, for damages, arising out of a collision whieh 
occurred on the Détroit river between 10 minutes after 10 and 15 minutes 
after 10, central standard time, on the night of May 28, 1892, between the 
steamer City of Mackinaw and the steam tug Washburn, whereby the tug 
was considerably damaged, and John Hurley and William Robinson, who 
were on board the tug, were thrown into the water, and drowned. The De- 
tjoit & Cleveland Steam Navigation Company, under gênerai admiralty rule 
No. 59 (which permits the claimant of any vessel proceeded against, or any 
respondent proceeded against in personam, in a suit for damages by collision, 
to bring into the cause any other vessel or person alleged to hâve been guilty 
of fault or négligence in the same collision, so that such other vessel or per- 
son shall be proceeded against in the same suit for such damages as if the 
vessel or person had originally been made a respondent), brought in the steam 
tug Washburn to answer to the daims of the représentatives of the persous 
who were drowned. The tug Washburn, appearing, claimed the benefit of 
limitation of the liability provided for in sections 4283-4286 of the Eevised 
Statutes of the United States. Due appraisenient was had thereunder, 
The court below dismissed ail the libels. The libelants in each case appeal 
to this court, and the three causes hâve been heard together upon one record. 

The City of Mackinaw Is a side-wheel passenger steamer, 203 feet long, 
halllng from Détroit, and owned, as already stated, by the Détroit & Cleve- 
land Navigation Company, a corporation of Michigan. Her regular route 
was from Détroit to Mackinac Island. between which points she made semi- 
weekly trips. The tug Washburn was a small harbor tug, owned by ,Tohu 
Hurley and Timothy Hurley, of Détroit. It was 53 feet 6 inches in leugth, 
and 16 feet beam, used exclusively in river and harbor towing. Tlie pro- 
peller Majestic, the movements of which hâve a material bearing on the is- 
sues in the case, was a steam propeller, also owned by the Hurley brothers, 
291 feet in length, with a beam of 40 feet, employed in the freighting busi- 
ness upon the Great Lakes. Upon the night of the collision, the propeller 
Majestic was on lier way up the Détroit river, bound from a Lake Erie port 
to Chicago, coal laden. John Hurley, one of her owners, called the tug 
Washburn to take him out to the Majestic, to cnable him to transact some 
business with Capt. Lawless, her master, and to transfer some tow Unes. 
The tug transferred the Unes, put Mr. Hurley on board the proi)eller, and 
then went ashore again to get the engineer of the Majestic, Thompson W. 
Robinson, who was waiting at Shipman's coal dock, to be taken out to the 
propeller. Thompson W. Robinson was the regular engineer of the Majestic, 
but, during an absence of a few days, had procured his brother Williîun Robin- 
son to take his place. The tug returned to the Majestic with Thompson 
Robinson, went alongside the starboard side of the Majestic, and was made 
fast on her starboard quarter, where she reeeived another tow Une from off 
the fantail of the Majestic, and waited for John Hurley and William Robin- 
son, to take them ashore. The Washbnrn had a stern light burning on & 
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pole at a proper distance from her deek. It was referred to by some of the 
■^vitnesses as a common lantern, She also had her signal lights burning 
lirightly. The Majestic had ail her lights properly placed, and among theni 
was a stern light at a considérable distance above her upper decli, and some 
20 feet above the stem light of the tug. She also had a light upon her fantail. 
The night was cloudy, rainy, and dark, but good for seeing lights, and be- 
tween 10 minutes after 10 and 15 minutes after 10, which was the time of 
the collision, a breeze of about 12 miles an hour was blowing from the south. 
The tug came alongside the Majestic the second time when the latter waa 
abreast of the Détroit & Milw:aukee Elevator, and well over on the American 
side, and remained fast to her starboard until just before the time of the 
collision. The Washburn and Majestic proceeded under a slow eheck, esti- 
mated at from 2 to 4 miles an hour by the land, or from 4 to 6 miles an hour 
through the water, on a course about E. by S., heading for the elevator in 
Walkerville, on the Canadian side. 

The Maekinaw left her dock at the foot of Wayne street, in Détroit, below 
Woodward avenue, on her way up the Détroit river, passing Woodward 
avenue at 6 minutes after 10, standard time, hauled out into the stream, and 
passed about 200 feet on tlie port side of the revenue cutter Fessenden, which 
lay 800 feet out in the stream two blocks above Woodward avenue. From 
this point the Mackin.iw took a course of E. % ^'-j and hère she exchanged 
a two-blast signal with a steam barge coming down, passing it starboard 
to starboard. About the same time the master of the Maekinaw saw one- 
fourth of a mile ahead, and from 2 to 4 points on his port bow, some bright 
lights, which he supposed to be the anchor lights of vessels moored there. 
He soon discovered that the lights, or some of them, which afterwards proved 
to he those on tlie Majestic, were working over towards the Canadian shore. 
The Maekinaw w-as a fast vessel, and on her way up the river was going 10 
miles an hour, or a little better, over the land, which is équivalent to about 
12 or 13 miles an hour through the water. The courees of the two vessels 
converged and crossed a few hundred feet from the Canadian shore near 
Walkerville. The Maekinaw proceeded with unabated speed, overhauling 
the Majestic quite fast, and came within two lengths of her stern. Tho 
course of the Maekinaw lay directly up the river close to the Canadian shore. 
The course of the Majestic would hâve carried that vessel into the shore it 
nnchanged. Wlicn within two lengths of the Majestic, the master of the 
Maekinaw became doubttul as to what the Majestic intended to do, and, judg- 
iug that she was about to round to, ported his helm, and checked. The otticers 
and the men of the Maekinaw state that they did not know of the présence 
of the tug on tlie starboard quarter of the propeller, and were unable to 
distinguish her lights from those of the propeller. Tlie master of the Maek- 
inaw intended to pass the Majestic on the starboard hand of the Majestic, 
between her and the Canadian shore. His doubt as to her future move- 
ments, however, and his fear lest she might round to, led him to port and 
check. Just about this time, the tug Washburn, with William Robinsou 
and .John Hurley aboard, cast off from the Majestic; and, for fear of suction 
iiy the big screw of the Majestic, the master of the tug rang up his engine, 
and moved the tug forward along the starboard side of the Majestic, from the 
rear gangway, until about 'midships, gradually sheering off. At that point the 
master checked down, and looked out from the starboard door of his pilot 
house up and down the river, and, seeing no vessel in either direction, put his 
wheel aport, swung the tug to starboard, rang up his engine, and took a course 
directly towards the Canadian shore. Very shortly after he had rung up his 
engine, he saw some colored lights. Whether they were the lights of the Maek- 
inaw or railroad switch lights upon the shore is in dispute. Whatever the fact, 
they caused him to blow two whistles. Immediately after this blast, he saw 
the dark form of the Maekinaw bearing down on his starlward side, and 
then foUowed the collision. While the tug was engaged in freeing itself, 
and swinglng offi from the Majestic, the master of the Maekinaw, growing 
more anxious and doubtful conceming the situation, ordered his wheel still 
more aport, and stopped his englues. Just then the lookoutsman of the 
Maekinaw heard the exhaust of the tug. He and the captain and the mate 
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of the Mackinaw canght the gUmmer of her green Hght abont 75 to 100 feet 
ofl the port bow, and heard her blast of two whlstles. As soon as the green 
Ilght -was seen, the master of the Mackinaw signaled to reverse her engines. 
Both veesels were swlnglng to starboard, and the head-reachlng of the Mack- 
inaw was sufficient to carry her bow into the starboard slde of the hull of 
the tug through a full bunker of coal agalnst her boiler, so as to break a plate 
therefrom. Her speed at the tlme of the collision was estimated by her ofil- 
eers to hâve been about flve miles an hour. She struck the tug a point or 
two abaft the beam, and not at rlght angles. The collision threw Hurley 
and Roblnson Into the water, and, before they could be picked up, they were 
drowned. The tug, after It was released by the backlng of the Mackinaw^ 
its engine and machinery still belng in opération, ran aground near the Cana- 
dlan shore, and sank. The master of the tug caught the stem of the Mack- 
inaw at the time of the collision, and cllmbed up over her bow. The rest of 
the crew of the vessel wwe saved, and taken o£E the tug after she went 
aground on the Canadien shore. ïhe Majestlc, after the tug had swung off 
from her, changed her course two points to port, and proceeded up the river, 
her offlcers supposing from the fact that the tug had gone towards the Cana- 
dlan shore that the collision which they witnessed had not resulted In serions 
damage. The tug had but four men In her crew, though her papers called 
for flve. She had no lookout. Her master acted as master, as wheelsman, 
and as lookout. The Mackinaw was properly manned. Her captaln and 
mate were on the hurricane deck, near the pUot house, and she had a lookout 
forward on the promenade deck, "in the eyes of the shlp." The captain, 
mate, and lookoutsman on the Mackinaw stated that they dld not see the 
stem Ilght on the tug at ail, although they were watchlng the Majestlc 
with great care. The captaln of the tug states that he dld not see the Ughts 
of the Mackinaw at ail, but that, after he cllmbed over her bow, he went 
and found that her signal llghts were burnlng brightly. Thèse lights were 
about 28 feet above the water, In a screen 4 feet In leugth and 90 teet from 
the stem of the vessel. The offlcers of the Majestlc state that there was 
smoke upon the water that nlght, through whlch the Mackinaw appeared to 
them off thelr starboard quarter. This is the testlmony also of the men 
upon the tug. The offlcers and men of the Mackinaw deny that there was 
any smoke which could obscure thelr lights, because the wlnd was from the 
eoutheast, as they say, and was carried over thelr port quarter to the Canadlan 
slde. The évidence of the men on the Majestlc and on the tug tended to 
show that the wlnd was from the southwest The évidence from the Signal 
Service office records was confllcting, but probably the correct record showed 
the wlnd from the south at the tlme of the collision. The district court held 
that the collision arose through the gross fault of the tug In not havlng a 
proper lookout, and in runnlng across the Mackinaw's bows without givlng 
any notice of her présence, and acquitted the Mackinaw of fault. 

John G. Shaw, for appellants. 

Wells, Angel, Boynton & McMillan, F. H. Canfleld, and a D, 
Goulder, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS^ 
District Judge. 

TAFT, Circuit Judge (after stating the facts as above). Rev. 
St. § 4233, provides rules for preventing collisions on the water in 
navigation of vessels of tbe navy and of the mercantile marine of 
the United States; and, althougli subséquent acts hâve been passed 
which relate to the navigation by such vessels upon the high seas 
and in ail coast waters of the United States, section 4233 is still 
in force as to navigation in the harbors, lakes, and inland waters 
of the United States, and the marchant marine of the United States 
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on the Détroit river are therefore governed by this section of the 
Eevised Statutes. The North Star, 10 C. C. A. 262, 62 Fed. 71. 

Rule 22 of section 4233 provides that every vessel overtaking any 
other vessel shall keep ont of the way of the last-mentioned vessel. 
Rule 23 provides that where, by rule 22, one of two vessels shall 
keep out of the way, the other shall keep her course, subject to the 
qualifications of rule 24. Eule 24 provides that, in construing and 
obeying thèse rules, due regard must be had to ail dangers of naviga- 
tion, and to any spécial circumstances which may exist in any par- 
ticular case rendering a departure from them necessary in order to 
avoid immédiate danger. Section 4401 provides that ail vessels navi- 
gating the Great Lakes shall be subject to the navigation laws of the 
United States, when navigating within the jurisdiction thereof ; and 
ail vessels propelled in whole or in part by steam, and navigating 
as aforesaid, shall be subject to ail the rules and régulations estab- 
lished in pursuance of law for the government of steam vessels in 
passing, as provided by this title. Section 4405 provides that the 
board of supervising inspectors shall establish ail necessary régula- 
tions required to carry out, in the most effective manner, the provi- 
sions of this title; and such régulations, when approved by the secre- 
tary of the treasury, shall hâve the force of law. 

Among the régulations of the supervising inspectors established 
in accordance with the previous section is rule 8: 

"When steamers are running in the same direction, and tlie pilot of the 
steamer which is astern shall désire to pass on the right or starboard hand 
of the steamer ahead, he shall glve one short blast of the steam-whistle as a 
signal of such désire and intention, and shall put his helm to port; and the 
pilot of the steamer ahead shall answer by the same signal, or, if he prefer 
to keep on his course, he shall give two short and distinct blasts of the 
steam-whistle, and the boat wishlng to pass must govern herself accordiugly, 
but the boat ahead shall in no case attempt to cross her bow or crowd upon 
her course." 

It is in évidence that the collision occurred on the Canadian side 
of the Détroit river, and it is contended on the part of the appellees 
that the Canadian rules of navigation are différent from those gov- 
eming vessels of the United States in the waters of the United 
States. There is no proof in the record that, in making it obliga- 
tory upon passing vessels to signal their intentions, the rules of 
navigation under our law are différent from those in force in Ca- 
nadian waters; and, in the absence of such proof, we must assume 
that they are the same as the law of the forum. In the case of The 
Scotland, 105 U. S. 24, Mr. Justice Bradley, in delivering the opinion 
of the suprême court, said, on page 29: 

"In adminlstering justice between parties, it is essential to know by what 
law or code or System of laws their mutual rights are to be determined. 
When they arlse in a particular country or state, they are generally to be 
determined by the laws of that state. Tiose laws pervade ail transactions 
which take place where they prevail, and glve them their color and légal 
effect Henee, if a collision should occur in British waters, at least between 
Brltish ships, and the injured party should seek relief in our courts, we would 
administer justice according to the British law, so far as the rights and lia- 
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bllities of the parties were concerned, proyided it were shown what that law 
was. If not shown, we would apply our own law to the case." 

See, also, The State of Alabama, 17 Fed. 847, 855. 

It may be added that we are glad to avoid a conclusion which 
would vary the rules of navigation for American steamers as they 
pass and repass the imaginary national boundary Une, in the Dé- 
troit river. See the language of Mr. Justice Brown on an analogous 
difBcuity in the case of The Delaware (decided by the suprême court 
March 2, 1896) 16 Sup. Ot. 516. 

There is some conliict of évidence in this case, but not as much 
as is usual in collision cases. In the opinion flled by the learned 
district judge, the main facts are stated much as we should hâve 
found them were this an original hearing; but we differ widely from 
the conclusions which he draws from those facts as to the culpabil- 
ity of the steamer Mackinaw in respect to the collision. In our 
opinion, the learned judge gave to the fact that the Mackinaw was 
properly manned, and that the tug was not, too great weight in de- 
termining whether the Mackinaw was at fault. The ordinary pre- 
sumption that follows from such facts may be conceded, but it is 
not a conclusive presumption, and must yield if overcome by the 
plain inferences from proven or admitted circumstances. 

We find two faults in the navigation of the Mackinaw: First, in 
failing by signal to establish an agreement with the Majestic as to 
how she should pass; and, second, in porting her wheel instead of 
passing under the stern of the Majestic, when she had reason to be- 
lieve that the Majestic was about to round to under a port wheel. 
Until the Mackinaw checked when 400 feet astern of the Majestic, 
she was going over land 10 miles an hour, or better, and about four 
times as fast as the Majestic. She was gaining on the Majestic, there- 
fore, 660 feet, or more than three times her length, every minute. 
When she was three lengths astern, her ofificers knew that, at this 
speed, in less than a minute their vessel would be abreast of the Ma- 
jestic. The captain had had, from the time he made out the Majestic 
and her course, the clearly-formed intention to pass on this starboard 
hand. It certainly became his duty to signify this intention when, 
in so short a time, he must carry it into effect. Supervisor's rule No. 
8 would be useless, indeed, if it applied only to an overtaking vessel 
when her bow is lapping the stern of the overtaken vessel. The pur- 
pose of the signal is to solve the doubt in the mind of each pilot or 
master as to the course of the other vessel before the vessels are so 
near each other that the doubt may be dangerous. It is to render cer- 
tain to each master the proper course of his own vessel. The Mackinaw, 
at full speed, could not be stopped, even by reversing her engines, in 
less than three of her own lengths. With this limit on the control 
of her action, it was clearly reasonable that, when she was but this 
distance astern of a vessel moving so slowly as the Majestic, she 
should indicate her intention to pass by signal. But it is said that, 
when she was two lengths astern, her captain became doubtful of 
the intention of the Majestic, and checked, because he feared she 
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was about to round to. This doubt was an additional reason why he 
shoiild indicate his intention by signal. In The Great Republic, 23 
Wall. 20, which was the case of a collision between an overtaking 
and an overtaken vessel, the suprême court laid down the rule that 
a pilot, when close to a vessel before him, making movements which 
are not intelligible to him, should make and exchange signais, and 
ascertain positively her purposed movements and maneuvers. By a 
single short blast, the captain of the Mackinaw might at once hâve 
ascertained from the Majestic's reply whether she was about to 
round to or was going up the river. Why did he not give it? The 
answer is that he did not then know on which hand he would pass 
her, and so, for the time, his ceased to be a passing vessel, and 
was not within the opération of rule 8. This excuse cannot be a 
true one. His intention to pass on the starboard hand remained, 
but he only checked down for fear the Majestic's movement might 
make it dangerous to attempt it. It is inexplicable that he ported 
his wheel when he checked, unless he still retained his purpose to 
pass the Majestic between her and the Canadian shore. By porting, 
he was making it more difficult to do anything but to carry out this 
purpose. What his évidence really means is that he had the same 
intention as before, but he was doubtful whether the Majestic would 
let him carry it out; and, thus interpreted, it only emphasizes his 
fault in not deflnitely ascertaining by signal what the fact was. He 
was still within rule 8 and his attempted excuse for not complying 
with it, instead of relieving him from its obligation, only makes 
clearer the mandatory character of its injunction upon him. 

But, if he did not choose to signal and establish an agreement with 
the Majestic, it was certainly the duty of the captain of the Mackinaw 
to take every reasonable précaution to keep out of the way of the 
vessel ahead. The Grovernor, Fed. Cas. No. 5,645; Whitridge v. 
Dill, 23 How. 454; the Great Republic, 23 Wall. 20. n he feared 
that she was going to round to under a port wlieel, then his ma- 
neuver, to be entirely safe, was to starboard his helm, and pass 
under the stern of the Majestic. There was ample room — ^nearly 
the whole width of the river — to the port hand of the overtaken 
vessel. If the Majestic had rounded to, the vessels would hâve be- 
come Crossing vessels; and, under the directions for the seventh 
situation described in the seventh of the supervising inspector's 
rules, the proper course of the Mackinaw would hâve been to star- 
board and pass to port under the Majestic's stern. And, without 
regard to the régulations, this was the safe course, which the situa- 
tion as it presented itself to the Mackinaw's captain clearly enjoined 
upon him. Instead of this, he ported his wheel, and carried his 
vessel towards the very path which the Majestic must take if she 
did what he feared she was about to do. It is true that he checked, 
and shortly after stopped, and shortly after reversed; but even then 
his vessel was going iive miles an hour when she struck the tug, 
which, but 30 seconds before, had left the side of the Majestic in a 
straight course for the Canadian shore. The captain of the Mack- 
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inaw failed, upon cross-examination, to give any satisfactory ex- 
planation for his failure to signal or to pass under the stern of the 
Majestic at this juncture. We give a portion of it: 

"Q. You thought thls steamer, the Majestic, or whatever it was, was going 
to round to, probably, did j'ou? A. I was not sure wliat he was doing. 
He appeared to be working across my course. Q. You turned to your second 
mate, and aslied liim if lie tliought that fellow was going to round to, down 
ttie river? A. Yes, sir. Q. Because tlie liglits were going so straiglit across? 
A, Well, they were bearing across my courae. Q. Ând, if lie was rounding 
to, you thinlj he was rounding to under a port helm? A, Yes, sir. Q. And 
so you ported your wheel? A. Yes, sir. Q. Would that be the proper 
maneuver, in your judgment? Should you not starboard your helm, and go 
under his stern? A. I wanted to see what he was going to do. I was not 
decided. I hadn't decided yet. Q. But you ported your lielm? A. Y'es, sir. 
Q. And you found your boat was not swiuging fast enough, and you said, 
'Port some more'? A. Yes, sir. Q. And ail that time you were swinging 
towards the point to which this boat would be going, heading on, so you would 
meet her head-on if she were rounding to? A. I was swinging ail the time. 
Q. Would it not be better, if that boat were rounding to, as slie ajipeared to 
be, if you had gone under starboard lielm? A. I didn't know what she was 
going to do. That is what I stopped for, to ilnd eut. Q. You were porting 
ail the time? A. Yes, sir. Q. Why did you port iustead of starlioard? 
A. Because I wanted to see what be was going to do; I was uncertaiu. Q. 
Y'ou thought maybe he was going to cross your bows? A. I was not sure; 
he kept bearing across that way. Q. And you found you were uot swinging 
fast enough to port, and so you ported some more? A. Yes, sir. Q. Were 
you not swinging fast enough for what? A. Well, she kept coming towards 
me, and I ported more, so as to give hini more rooni. Q. ïhis was ail al'ter 
you got up how close to him? A. Well, we were probably little less than 
four hmidred feet or twice the length of our boat; soniewhere about that. 
Q. When you iiorted a little more? A. Yes, sir; be was doser when I ported 
a little more. Q. How much closer? A. 1 could not say exactly. Came up 
ou him some, perhaps half the length of the boat. Q. You hadn't doue any- 
thing but check at that time? A. When I ported more? Q. Yes, sir. A. 
1 .iust rung to back about tlie same time,— or to stop, I should say." 

This eA'idence is quite persuasive in its effect to show the fault 
of the Mackinaw in failing to establish an agreenient by signal and 
in porting. The very awlcward conrse of the Mackinaw, and the 
hime explanation of it by her captain, indicate that the Mackinaw 
had gone much nearer to the Iilajestic than two lengths before she 
checked and ported, and that, when the occasion arose for her to 
avoid a possible danger, she was so uear the Majestic as to make it 
impossible for lier to pass under the stern of the vessel she was over- 
taking, and her only possible maneuver was to port. Indeed, when 
pressed at the hearing for the reason why the Mackinaw did not star- 
board instead of porting, her counsel suggested as a reason that she 
v,as lapping the stern of the Majestic. If this be true, this only in- 
creases her fanlt in not signal ing at an earlier time, and shows a 
gross fault in putting herself in a position so near the Majestic as to 
render collision probable. The Majestic did not change her course from 
the time she was flrst observed by the Mackinaw until the collision, 
and it is by no means clear what gave the captain of the Mackinaw 
the impression that she was about to round to. It is difflcult to es- 
cape the suspicion that the sudden porting, checking, and stopping 
weve due rather to some indication of the tug's présence on the 
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«eene than to anything in the course of the Majesticj but, as the 
district judge credited the déniai of this by the officers and men of 
the Mackinaw, we yield to his better opportunitj to weigh the credi- 
bility of their testimony, and accept the explanation that it was the 
failure of the Majestic to starboard her wheel which troubled the 
captain and mate of the Mackinaw. On any theory, the faults of 
the Mackinaw in her navigation with respect to the Majestic are 
clear. 

But it is argued that, bêcause no collision with the Majestic did 
occur, the tug Washburn cannot complain of faults in the naviga- 
tion of the Mackinaw with référence to a possible collision with the 
Majestic. We cannot concur in this view. Undoubtedly, the faults 
of the Mackinaw must hâve been the légal cause of the collision 
with the tug, to justify her condemnation. It may also be admitted 
that a vessel cannot be condemned for failing to observe précautions 
prescribed in passing or overtaking another vessel when there is 
nothing to indicate to the one that she is passing or overtaking the 
other, or, in other words, that the présence or absence of négligence 
in a person's conduct must dépend on the knowledge which he has 
or ought to hâve of the situation with respect to which he is called 
upon to act. Louisville & N. E. Co. v. East Tennessee, V. & G. Ey. 
Co., 22 U. S. App. 102, 111, 9 C. C. A. 314, 318, and 60 Ped. 993. It 
is also true that the district court found that the captain and crew 
of the Mackinaw did not know of the présence of the tug at the side 
of the Majestic until just before the collision. Until the tug left 
the side of the Majestic, however, the tug, whether she was seen or 
not, was identified with the Majestic, and had the right to act upon 
the hypothesis that any vessel which was following close upon the 
Majestic with the intention to pass her would indicate this by the 
usual signal. What was due to the Majestic in this respect was due 
to her consort, the tug, even though those upon the Mackinaw were 
unaware of her présence, because, until sheering off, the tug was, 
in a légal sensé, part of the Majestic. It is the duty of the overtaken 
vessel, under rule No. 8, not to cross the bow of the overtaking 
vessel, and not to press upon her course. The signal is to notify the 
vessel ahead that the duties enjoined upon an overtaken vessel are 
hers if she agrées to the signal. If, therefore, the Mackinaw had 
signaled her intention by one blast, and the Majestic had acquiesced 
by the same signal, it would hâve been a gross fault for either the 
Majestic or the tug to round to. Such a signal from the Mackinaw 
would certainly hâve prevented the tug from swinging off from the 
side of the Majestic across the path of the Mackinaw towards the 
Canadian shore. If this was due from the Mackinaw to the men in 
charge of the tug, as we hâve said, and if it would hâve prevented 
the collision, it was the légal cause of the accident. Moreover, 
the second fault of the Mackinaw in not passing under the stern of 
the Majestic was likewise a légal cause of the collision with the tug. 
The tug took the course which the Mackinaw expected the Majestic 
to take. The tug turned somewhat more quickly than the Majestic 
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could have turned ; but, upon the f acts f ound by tbe district court 
and a caref ul considération of the évidence, it is clear to us tbat, 
had the Majestic rounded to, a similar collision with her would prob- 
ably have lollowed the Mackinaw's extraordinary course. The iden- 
tity of the Majestic and the tug continued, therefore, dovpn to the 
time of the collision so far as the care and duty of the Mackinaw 
were concerned; and the owners of the tug may justly claim that, 
had the Mackinaw acted prudently with respect to what she feared 
would be the course of the Majestic, the collision would have been 
avoided. 

But, while the Mackinaw was at fault, we are of opinion that the 
tug was not free from fault. She was short in her crew, and it is 
probable that if she had had a lookout, whose only duty it would 
have been to look up and down the river, to observe whether the 
passage across the river was free, he would have seen the lights of 
the Mackinaw, and the collision would have been avoided. It is 
contended by the counsel for the tug that the lights of the Mack- 
inaw were obscured by smoke. This was possibly true to soine es- 
tent. The wind was shifting just at the time of the accident from 
southeast to south, or possibly from south towards the southwest; 
and it may be that the smoke from one vessel or the other circled 
about and settled down for a short time between the tug and the ap- 
proaching steamer. The évidence of the ofiflcers and men of the 
Majestic is quite strong with respect to this matter, and justifies the 
inference that there was some obscuration of the light. Indeed, the 
présence of smoke between the tug and the Mackinaw is the only 
reasonable explanation of the failure of the officers and men on the 
Mackinaw to observe the stem light of the tug after she had cast 
off from the Majestic, and it is the one accepted by the district court. 
But, while there was some dimming of the lights by the smoke, it 
was not of such a character that a steady, close, and attentive ob- 
servation from the tug would not have overcome the difficulty. The 
failure of the tug to have a lookout was a direct violation of the 
régulations, and it may be fairly presumed that, if the tug had been 
properly manned, the accident might have been avoided. The 
Ariadne, 13 Wall. 478. Before the exécution of such a maneuver as 
the tug proposed to carry out, it would have been the duty of a 
lookout upon the tug to look up and down the river in the usual 
path of vessels at that point. He could have doue so by stepping 
to the starboard side. His opportunity and duty would have been 
quite différent from that of a lookout in the eyes of a large vessel 
like the Mackinaw, on which the cabins amidships would have pre- 
vented such observation to the rear. The resuit is that the accident 
occurred from both the fault of the tug and the Mackinaw, and that 
the damages caused by the collision to the tug must be divided be- 
tween them. 

There remains to be considered the liability of both steamers for 
the loss of life. The collision in question, as already stated, took 
place in the Canadian waters of the Détroit river, and within the 
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jurisdiction of the province of Ontario. The libelants below intro- 
duced in évidence cliapter 135 of the Eevised Statutes of Ontario of 
1887, in which it is enacted that "where the death of a person has 
been caused by such wrongful act, neglect or default as would (if 
death had not ensued) hâve entitled the party injured to maintain 
an action and recover damages in respect thereof, in such case the 
person who would hâve been liable if death had not ensued, shall be 
liable to an action for damages notwithstanding the death of the per- 
son injured, and although the death has been caused under such cir- 
cumstances as amount in law to a felony"; and that "every such 
action sliall be for the beneflt of the wife, liusband, parent and child 
of the person whose death has been so caused, and shall be brought 
by and in the name of the executor or administrator of the person 
deceased, and in every such action a judge or jury may give such 
damages as he or they think proportionate to the injuries resulting 
from such death, to the parties, respectively, for whom, and for 
whose benefit, such action has been brought; and the amount so re- 
covered, after deducting the costs not recovered from the défend- 
ants, shall be divided amongst the above mentioned parties in such 
share as the judge and jury advise and direct." It never lias been 
directly affirmed by the suprême court of the United States in a 
case presenting the question that an action by libel in personam for 
damages for death under statutes like Lord Campbell's act, in force 
where the cause of action arises, can be entertained and carried to 
decree in a fédéral court of admiralty, but the question has been 
most exhaustively considered by Judge Brown, of the district court 
of New York, in the case of The City of Norwalk, 55 Fed. 98; and it 
is évident from a considération of the language used by that learned 
admiralty judge that he has no doubt of the power and duty of the 
court of admiralty to enforce rights under such statutes on libels in 
personam. The authorities which he masses and the reasons which 
he arrays in support of his conclusions leaA'e nothing to be desired. 
He refers to the language of Mr. Justice Brown, upon the suprême 
bench, in the case of The Corsair, 145 U. S. 335, 347, 12 Sup. Ct. 
949, as follows: "If it [the local law] merely gives a right of ac- 
tion in personam for a cause of action of a maritime nature, the dis- 
trict court may administer the law by proceedings in personam." 
The décision in The City of Norwalk was affirmed on appeal by th(> 
court of appeals of the Second circuit, sub nomine The Transfei- 
No. 4 (20 U. S. App. 570, 9 0. C. A. 521, and 61 Fed. 364); and, until 
there is a décision to the contrary in the suprême court, we con- 
sider the law settled in favor of the propriety of such an action in 
fédéral courts of admiralty. The St. Nichôlas, 49 Fed. 676. In 
Monaghan v. Horn, 7 Can. Sup. Ct. 409, which was referred to as 
évidence in this case by a Canadian barrister called as an expert, 
it was held that no recovery for loss of life by négligence could be 
brought in a Canadian vice admiralty court except in conformity to 
Lord Campbell's act, but it was plainly intimated that, when brought 
by the représentatives of the deceased named in the act, the ad- 
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miralty jurisdiction to enforce the act would be sustained. See, 
especially, the judgment of Mr. Justice Henry. 

We come, then, to the question how far the recoTery of the repré- 
sentatives of the deceased persons is to be affected by the négli- 
gence of the tug. It seems to be well settled by the law of Eng- 
land and by the law of this country that rights of action arising in 
admiralty under Lord CamphelPs act and similar acts are to be en- 
forced according to the principles of the common law, and that con- 
tributory négligence is a complète bar to a recovery. This was set- 
tled in the case of The Bernina, decided by the house of lords of 
England (13 App. Cas. 1), by the court of appeal of England (12 
Prob. Div. 58), and by the admiralty division of the high court of 
judicature (11 Prob. Div. 31). It is also decided in this country, in 
the case of The A. W. Thompson, 39 Fed. 115, and The City of 
Norwalk, 55 Fed. 98. In the absence of évidence that the law of 
Ontario is différent, the same rule must be enforced in the case at 
bar. The recovery of Mrs. Hurley, as administratrix of her husband, 
is therefore completely barred, because he was the managing owner 
of the tug, must hâve been familiar with the fact that the tug was 
without a lookout and short-handed, and was responsible for the nég- 
ligence of the master of the tug, who was his agent. 

William Robinson, however, was a mère passenger upon the tug, 
and there was no relation of agency between him and the master of 
the tug, and he had nothing whatever to do with the manning of 
the vessel. Under the décision in Little v. Hackett, 116 U. S. 366, 
6 Sup. et. 391, it is certain that, within the fédéral jurisdiction in 
this country, the négligence of the owners of the tug, or their serv- 
ants, cannot be chargea to him or his représentatives, and, therefore, 
that his représentatives can recover damages, both from the owners 
of the Mackinaw and from the owners of the tug. The owners of the 
tug, however, are not made parties défendant to this suit. Under 
the iifty-ninth admiralty rule, the owners of the Mackinaw did bring 
in the tug as a respondent, but the tug is not liable in rem under the 
Canadian act. The Corsair, 145 U. 8. 335, 12 Sup. Ct. 949. Nothing 
but a Personal action will lie against her owners; and, as no decree 
in rem can be rendered against her, she must be dismissed. The 
resuit is that the decree, if one is to be rendered in favor of William 
Robinson's administrator, must be entered for ail the damages 
against the Détroit & Cleveland Steam Navigation Company, the 
owners of the steamer Mackinaw. 

It is contended, however, that under the common law of the prov- 
ince of Ontario, in the dominion of Canada, the négligence of the 
owners of the tug is to be imputed to a passenger on the tug as 
contributory négligence, and bars his recovery for personal injury 
against the steamer, and that the same rule is applicable in an 
action for loss of life under Lord Campbell's act, by his administra- 
tor, in a libel in personam for damages. As the collision was in 
Canadian waters, and within the province of Ontario, the rights and 
liabilities of the parties are flxed and are to be determined by the 
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law of Ontario. The Scotland, 105 U. S. 24. Tliis is, of course, for- 
eign law, and as such is to be proven as a fact. Liverpool & G. W. 
Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469. 

Evidence of an expert, a barrister, at Windsor, Ontario, was of- 
fered by the respondent, for the purpose of showing that the judg- 
ment in the English case of Thorogood v. Bryan, 8 C. B. 115, stated 
the law as it is in force in Ontario; and that case, it is conceded, 
supports the proposition that the contributory négligence of the 
tug must be imputed to Robinson, though a passenger. The évi- 
dence of the barrister is quite unsatisfactory. In the Canadian cases 
which he cites (Castor v. Uxbridge Tp., 39 Ù. C. Q. B. 113; Nichols v. 
Eailway Co., 27 U. C. Q. B. 382; Winckler v. Eaihvay Ce, 18 U. C. 
C. P. 250), there is no discussion of the question, and no citation by 
the court of Thorogood v. Bryan; and it is not by any means clear that 
the driver in each of those cases was not in fact the servant or agent 
of the person injured. He admits on cross-examination that the case 
of Thorogood v. Bryan has been completely repudiated and overruled 
in England, in the case of The Bernina, 12 Prob. Div. 58, by the court 
of appeal, and by the house of lords, 13 App. Cas. 1. He concèdes 
that the décisions of the privy council of England are those of a 
court directly superior to the courts of Ontario and the suprême 
court of Canada. He states that there has been no reported case 
decided in Ontario in which the effect of The Bernina décision upon 
the law of that province has been considered, and he states that it 
is problematical whether the appellate courts of Canada would fol- 
low the house of lords or their own préviens décisions. This leaves 
it for the court to construe, and give etïect to, his évidence. He r(!- 
fers to the décisions of the judicial commlttee of the privy council 
as authoritative in Canada, and among thèse is that of Trimble v. 
Hill, 5 App. Cas. 342. In that case the privy council was con- 
sidering the appeal and décision of the suprême court of New South 
Wales in construing a colonial wager act. The act was in the same 
words as an act of the English parliament. The English court of 
common pleas had construed the English act one way, and its con- 
struction had been followed by the suprême court of New South 
Wales. Subsequently, the court of appeal of England had overruled 
the décision by the English common pleas ; and the suprême court of 
the colony, coming again to consider the question declined to follow 
the court of appeal of England, and stood by its préviens décisions. 
The privy council held that, in so doing, the suprême court of New 
South Wales erred. They said: 

"Their lordshipg think the court in the colony might well bave tal-Lcn this 
décision as an authoritative construction of the statute. It is the judgment 
of the court of appeal, by which ail the courts of England are bound, until 
a contrary détermination lias been arrived at by the house of lords. Their 
lordships think that, in colonies wbere a llke enaetment has been passed by 
the législature, the colonial courts should also govern themselves by it. The 
.iudges of the suprême court, who differed from the chief justice, were evi- 
dently reluctant to départ from their own previous décision in the case of 
Hogan v. Ourtis, 6 New South Wales R. 292; but they might well hâve 
ylelded to the high authority of the court of appeal which decided the case 
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of Diggle T. Higgs, 2 Kxch. Div. 422, as the Engllsh court which decided 
Batty V. Marriott, 5 0. B. 819, would bave felt bound to do If a similar 
case had again corne before it Their lordships would not hâve felt them- 
selves justitied iu advlsing lier majesty to départ from the décision in Diggle 
V. Higgs, unless they entertained a clear opinion that the construction it bas 
glven to the proviso in question was wrong, and had not settled the lavr; 
since, in their view, it is of the utmost importance that, in ail parts of the 
empire where English law prevails, the interprétation of that lav? by the 
courts should be as nearly as possible the same. Their lordships, however, 
do not dissent from, nor do they désire to express any donbt as to, the cor- 
rectness of that décision, which, it may be assumed, has settled the vexed 
question of the construction of a not very intelligible enactment" 

If tliis be the effect of a décision of the English court of appeal 
in respect to a statute, there would seem to be no doubt of the con- 
trolling influence of the décisions of the house of lords upon ques- 
tions of the common law throughout the British empire. In Tiew 
of this resuit which foUows from the cross-examination and admis- 
sions of the expert himself, the resuit of The Bernina décision of 
the house of lords upon the validity of the doctrine of Thorogood 
V. Bryan, in the province of Ontario, is not so problematical as the 
witness seemed to think. We flnd as a fact that the law of Ontario 
is that which has been pronounced to be the English common law by 
the house of lords in The Bernina Case. 

It remains to state what the action of this court must be. The 
decree of the district court dismissing the libel in personam of John 
Hurley's administratrix is afflrmed. Its decree dismissing the libel 
in personam of Robinson's administrator is reversed, with direc- 
tions to direct an inquiry into the question of the amount of damages 
accruing to the libelant, and the apportionment of the same for the 
benefit of the beneflciaries named in the Canadian statute from the 
loss of Eobinson's life, and to enter a decree for the amount thus 
found and apportioned in favor of libelant, against the Détroit & 
Cleveland Steam Navigation Company. The decree of the district 
court dismissing the libel in rem of the owners of the tug against 
the steamer Mackinaw is reversed, with directions to direct an in- 
quiry into the damage suffered by the tug from the collision, and to 
enter a decree for one-half the amount so found in favor of the own- 
ers of the tug against the Mackinaw. The costs in this court and 
in the district court in the Robinson case will be taxed against the 
Détroit & Cleveland Navigation Company. The costs in this court 
in the Hurley case will be taxed against the appellant. The costs 
in this court and in the district court will be taxed against the Mack- 
inaw in the libel of the Washburn. 
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ST. LOUIS & E. R. CO. v. BOSWORTH. 
(Circuit Court of Appeals, Seventli Circuit.) 

No. 274. 

COUBTS — JURISDICTION — COMITT. 

The s. R. Co., the owner of a right of way for a railroad, made a lease 
tliereof to the C. 11. Co., wliich, besicles providing for the conimon use of 
the proposed line, stipulated that, when the road was completed, the S. 
Co. woiild convey to the C. Co. the road constiiieted on the right of way, 
but if, prior to the tender of the deed, the C. Oo. should fail to perform 
any of the covenants of the lease, the S. Co. might déclare the lease and 
contract void. ïhe S. Co. agreed to pay the C. Co. a specifled rate of in- 
terest on the cost of corstruction of the road, for the use thereof, for a 
fallure to pay which the right of user might be suspended until the 
amounts due were paid. Shortly after the road was completed and put 
in use, the S. Co. served notice on the C. Oo. that it declared the lease 
void, for certain alleged violations by the C. Co., and deinanded a sur- 
render of the premises. Thereupon, the 0. Oo. flled a bill, in a state court, 
asserting performance and its right to a deed, and secured a temporary 
Injunction, restraining the S. Co. from declaring a forfeiture of the lease. 
Thereafter, a receiver of the C. Co., appointed by a fédéral court in a fore- 
closure suit, served notice on the S. Co. that certain sums were due to 
him, on aceount of maintenance, interest, etc., and that, if such sums were 
not paid, he would suspend the S. Oo. from the use of the road. The 
S. Co. thereupon, In a pétition in tbe foreclosure suit, applied for an in- 
junction to restrain the receiver from enforcing this notice. Held, that 
the proposed action of the receiver involved no interférence with the 
jurisdiction of the state court or violation of its injunction, the scope 
thereof having been simply to restrain ihe S. Co., at the request of the 
C. Co., which was represented by the receiver, from ousting the latter 
company from the possession and managem-ent of the road; and as the 
obligation of the S. Co. to pay for the use of the road continued, and the 
receiver was clearly entitled to collect the sums accruing on the lease, 
before as well as after his appointment, the injunction should be denled. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

J. L. Blair and Samuel P. Wheeler, for appellant. 
Bluford Wilson, for appellee. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This appeal is from an order of the cir- 
cuit court denying an interlocutory order of injunction. The ap- 
plication for the order was made in the Consolidated case of the 
Mercantile Trust Company of New York against the Chicago, Peoria 
& St. Louis Eailway, wherein by an order passed September 21, 
181*3, the appellee, C. H. Bosworth, was appointed receiver, and di- 
rected to take possession of the road and of "ail property, rights, 
powers, privilèges, and franchises, and equities," of the last-named 
company. In the Consolidated case were included pétitions in the 
nature of creditors' bills. On July 17, 1890, the appellant, the St. 
Louis & Eastern Railroad Company (which will be designated herein 
as the "St. Louis Company"), being the owner of a right of way 
through a part of Madison county, 111., made a lease thereof to the 
Chicago, Peoria & St. Louis Company (which will be called hère 
the "Chicago Company"), which was about to lay its track near the 
v.73F.no.6— 57 
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same Une. The contract of lease contained numerous and detailed 
provisions for the common use ôf the proposed line and the terminal 
Unes into East St. Louis. It was stipulated tliat, after the road was 
conipleted and open for running opérations, the St. Louis Company 
should convey to the Chicago Company, by a good and sufflcient 
deed, the road constructed upon the right of way covered by the 
lease; the deed to be so expressed as to reserve and seeure to the 
grantor the same rights of user perpetually of the line of road over 
the right of way as was provided for in the indenture of lease, but 
if, prior to the exécution or tender of such deed, the Chicago Com- 
pany should "fail to pay, perform, or fulfiU any of the rents, cove- 
nants, or agreements of this lease," the St. Louis Company, its suc- 
cessors or assigns, after flrst giving ninety days' notice of its inten- 
tion to do so, might déclare the lease and contract forfeited and void. 
For the use of this part of the road, the St. Louis Company agreed 
to pay to the Chicago Company a specifled rate of interest upon the 
cost of construction, including the considération paid for the lease; 
and. while it was stipulated that a failure to pay should not cause a 
forfeiture of the right of user, it was agreed that, in case of a fail-* 
ure continued for three months after a payment was due, the right 
of user might be suspended until the amounts due, with interest, 
should be paid. The road was so far iinished as to be open for run- 
ning opérations in 1891; but in August, 1892, the St. Louis Com- 
pany caused to be served upon the Chicago Company a notice, dated 
the 22d of that month, to the effect that on account of certain vio- 
lations of the terms of the lease on the part of the Chicago Com- 
pany, recited in the body of the notice, the lessor intended to dé- 
clare, and did thereby déclare, the lease and contract forfeited and 
void, and did demand that possession of the premises be surrendered 
on the Ist day of December, 1892. Thereupon the Chicago Com- 
pany brought its bill in the circuit court of Madison county, 111., 
setting forth the contract between the parties, alleging performance 
on its own part and its right to a deed of conveyance of the right 
of way, and praying that the défendant, the St. Louis Company, be 
restrained from attempting to déclare a forfeiture of the lease, and 
that, upon ûnal hearing, the injunction be made perpétuai, and on 
the 13th day of December, 1892, obtained of the judge of that court, 
at chambers, the order asked, with the statement added "that the 
said injunction writ so ordered shall not be so construed as to in any 
way or manner interfère with the St. Louis and Eastern Railway 
Company, by its agents and servants, from jointly using said rail- 
way in the same manner the same is being used at this time, and 
is provided for in the indenture of lease set out on the face of the bill 
flled in this case." In March, 1893, the St. Louis Company an- 
swered this bill, denying its material allégations, and setting up at 
great length affirmative matter designed to show that, having vio- 
lated the conditions of the lease, the Chicago Company was not en- 
titled to a deed of the right of way. Ail thèse facts and others of 
which any statement hère is deemed unnecessary the pétition be- 
fore us brings forward, and then charges in substance that on the 
12th day of Jnne, 1895, the receiver served upon the petitioner a 
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notice to the effect that there was due and owing by petitioner to 
the receiver the sum of |9,548.78 on account of maintenance, use of 
tracks, interest, and taxes, and a further sum of |5,752.29 on ac- 
count of interest due to the 31st day of December, 1894, and ad- 
vising the petitioner that in case of failure on the part of the peti- 
tioner to pay said sums by the Ist day of July, 1895, lie will suspend 
the petitioner from any use of the road; that the sum of $9,548.78 
claimed to be due is for maintenance and other charges uuder the 
terms of the lease accrued prior to the appointment of the re- 
ceiver, and that the sum of |5,7o2.59 is for the amount of interest 
accrued since the appointment of the receiver, as the same would 
be computed were the lease in force; that petitioner is ready to pay 
that portion of the cost of maintenance and opération accrued prior 
to the receivership, computed at the same rate it luis been com- 
puted and paid since the receivership, to wit, $3,504.80, but dénies 
liability to pay the interest charge or any part thereof, whether 
accrued before or after the appointment of the receiver; that, as 
the offlcer of the court in possession, the receiver bas power to ex- 
clude the petitioner from the use of the property, and to inflict irrép- 
arable injury, for which the petitioner can hâve no remedy in a 
court of law. 

"Two questions," it is said in the brief for the appellant, "are 
thus presented by the bill, viz. : (1) In view of the issue in the suit 
pending in Madison county circuit court, involving, as it necessarily 
did, the question whether the appellant had efïectually terminated 
the lease, and, by the alleged tender, had stopped the running of 
interest, could the receiver ignore the suit thus pending and the is- 
sue therein, and enforce the summary provision of the lease by 
ejecting the appellant from the use of the road? (2) In view of the 
further fact that the receiver was seeking, in a summary way, to 
enforce the collection of a claim that had accrued prior to his ap- 
pointment, had he, under the provisions of the mortgages, anv right 
so to do?" 

It was admitted at the hearing that the suit in the state court had 
been voluntarily dismissed. If still pending, as it was when the 
order appealed from was made, it would aflford, as \ve think, no 
reason for reversing that ruling. If, as the appellant contends, the 
proposed action of the receiver would hâve disturbed the status cre- 
ated by the order of the state court, or, in other words, would hâve 
been a violation of that order, then it was within the power of that 
court, we suppose, to deal with the receiver as with any other per- 
son acting in contempt of its authority; and there was no neces- 
sity for applying to the fédéral court which had appointed the re- 
ceiver, although there was no impropriety in doing so. We are of 
opinion, however, that the action of the receiver involved no in- 
terférence with the jurisdiction of the state court, nor violation of 
its injunction. The receiver represented the Chicago Company, 
upon whose pétition and for whose protection the injunction was 
issued. The scope of the order was simply to restrain the St. Louis 
Company, pending the suit, from attempting to oust the Chicago 
Company from the possession and management of that portion 
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of the road which was covered by tlie lease. Under the bill, the 
order could not hâve been broader, and the appended provision that 
the writ should not be construed to interfère with the use of the road 
by the St. Louis Company under the contract was a needless précau- 
tion against an impossible misconstruction. There is certainly noth- 
ing in the order which can be deemed to signify that the St. Louis 
Company should continue to use the road under the contract with- 
out discharging the current obligations thereby imposed upon itself, 
or that the Chicago Company, or the receiver as its représentative, 
should not move in the manner provided by the contract for the en- 
forcement of those obligations. It is a mistake to say that, by so 
doing, the receiver, after restraining his adversary, was proceeding 
to do the very act the legality of which had been submitted to the 
state court for its summary action. Though arising out of the same 
contract, the issues involved in this application are not the same as 
those of the suit in the state court. 

Under the second proposition, it is contended, upon the authority 
of Hook V. Bosworth, 12 C. C. A. 208, 24 U. S. App. 341, and 64 
Ped. 44.3, that the receiver had no authority to receive or to enforce 
payment of an indebtedness which accrued prior to his appointment. 
The dispute in that case, however, was between the receiver, on one 
side, and, on the other, the railroad company, mortgagor, and its 
président and treasurer, over moneys earned on a contract for carry- 
ing the mails before the receivership was ordered; and the décision 
is manifestly inapplicable to a case between the receiver and a 
debtor of the company. The record before us shows an order putting 
the receiver in possession, not simply of the mortgaged road, rolling 
stock, and other property used in operating the Une, but of ail the 
rights and property of the Chicago Company; and, under such an 
order, it is not for a debtor of the company to question the authority 
of the receiver to collect money due the company, or to use any 
means which the company itself, if still in control, might use to en- 
force payment. It is only in very clear cases of error that an 
appeal from an order granting or refusing a preliminary injunction 
should be sustained. See Duplex Printing-Press Co. v. Campbell 
Printing-Press & Manuf'g Co., 16 C. C. A. 220, 69 Fed. 250; Thomp- 
son V. Nelson, 18 0. C. A. 137, 71 Ped. 339. 

The order of the circuit court is affirmed. 



SCOUTT Y. ICECK et al. 

(Circuit Court of Appeals, Eighth Circuit. March 23, 189G.) 

No. 546. 

Eemoval dp Causes — Diverse Citizenseiip — Neckssabt and Formai 
Parties. 

An agent or trustée, appointecl by both parties to a sale of lands to hold 
the deed, purcliase-money notes, and mortgage securing them until cer- 
tain conditions are performed, is a necessary, and not a merely formai, 
party to a suit for spécifie performance brouglit by the vendor against him 
and the vendee, wherein part of the relief sought is a decree compelling 
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■nch trustée to record the deed and dellver the notes and mortgage In 

accordance wlth the contract; and If the complainant and the truste* 
are citizens of the same state, the suit is not removable by the vendee, 
though he be a citizen of a difCerent state. Wood t. Davis, 18 How. 4G7; 
Bacon v. Rives, 1 Sup. Ct 3, 106 U. S. 99; Conatructlon Co. v. Simon, 
53 Fed. 1,— distlngulahed. 

t, 8amb — Sepakable Cortrotesst. 

Complainant pnrchased land from K., glvlng her hls notes for deferred 
payments, and afterwards sold the land to M., maklng a deed therefor, 
whieh, together wlth M.'s notes and mortgage for the purchase money, 
were placed in the hands of one T., as trustée, to collect certain of the 
notes when due, and therenpon record the deed, and to dellver the pro- 
ceeds of the notes collected and the remainlng notes and the mortgage 
to complainant, on the latter's furnishing an abstract showing perfect 
tltle In hhnself. After the notes and mortgages had been placed In T.'s 
hands, a tripartite agreement was made between complainant, K., and 
M., whereby, among otber thlngs, complainant was to assign M.'s notes 
and mortgage to K., In discharge of hls debt to her, and T. was to hold 
and collect the same for her beneflt Afterwards complainant brought a 
suit for spécifie performance against M. and T., also making K. and her 
husband parties défendant, on the ground that they refused to Joln as 
complalnants, but not alleglng any default on thelr part. Beld: (1) That 
eren if the bill did state two or more separable causes of action, that 
neither of said causes of action was wholly between citizens of différent 
Btates; (2) that the blll disclosed but a single cause of action; (3) that 
for both reasons the cause was not removable to the fédéral court on the 
ground of a separable controversy. 

Appeal from the Circuit Cburt of the United Statea for the Dis- 
trict of Nebraska. 

John M. Thurston (Eobert A. Moore was with him on toief), for 
appellant. 

John L. Webster (Willard Eddy was with him on brief), for ap- 
pellee E. H. Mather. 

Elisha C. Calkins and Warren Pratt, for appellees Samantha Keck 
«nd Josiah L. Keck. 

Before OALDWELL, SANBORN, and THAYEB, Circuit Judges. 

THAYER, Circuit Judge. Tlie décision of this case, so far as this 
court is concemed, hinges upon a question of jurisdiction. The suit 
was brought originally by Will J. Scoutt, the appellant, against 
Samantha Keck, Josiah L. Keck, William C. Tillson, and R. H. 
Mather, the appellees, in the district court of Buflalo county, state 
of Nebraska, from which court it was removed by the défendant R. 
H. Mather to the circuit court of the United States for the district 
of Nebraska, where it was eventually tried, resulting in a decree for 
the défendants dismissing the bill of complaint. The plaintiff, Will 
J. Scoutt, and the défendants Samantha Keck, Josiah L. Keck, and 
W. C. Tillson were citizens and résidents of the state of Nebraska, 
while the défendant R. H. Mather was a citizen of the state of Gon- 
necticut. The défendants Samantha Keck and Josiah L. Keck are 
husband and wife. The suit was brought for the spécifie perform- 
ance of a contract for the purchase and sale of a tract of land Sit- 
uated in Buflalo county, state of Nebraska, which, prior to the 
month of June, 1891, was owned by Mrs. Keck. The bill of com- 
plaint, which was flled on June 30, 1892, contained, in substance, 
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the following allégations: That by virtue of a contract whicli was 
made by the plaintifE, Will J. Scoutt, in June, 1891, witb Samantba 
Keck and her husband, the latter parties had become obligated to 
convey to the plaintifl the land which forms the subject-matter of 
the présent controversy for the price and sum of |18,000, of which 
sum |4,500 was to be paid in cash on the exécution of the deed, 
and the balance in three equal annual installments. That in Au- 
gust, 1891, the plaintiff, Will J. Scoutt, being the owner thereof in 
the manner aforesaid, sold the land, and executed a deed therefor 
in favor of the défendant E. H. Mather, for the sum of $34,000. 
That the latter person executed his notes for the purchase money, 
which were made payable to the plaintifE in the following amounts, 
and at the following dates, to wit: One note, for |3,000, due No- 
vember 1, 1891; one note, for $3,000, due February 1, 1892; one 
note, for $2,500, due May 1, 1892; and three notes, for the sum of 
$8,500 each, due, respectivelv, on September 1, 1892, September 1, 
1893, and September 1, 1894"^. That said E. H. Mather further ex- 
ecuted a mortgage on the land in favor of said Will J. Scoutt to se- 
cure the payment of ail of said notes. That thereupon the said 
deed, which was executed by the plaintiff, and the notes and mort- 
gage, that were executed by the said Mather, were deposited with 
the défendant William C. Tillson, as cashier of the Kearney Na- 
tional Bank, with the following written instructions, and upon the 
following conditions: 

"That the said Mather was to pay tlie three notes first maturing, and upon 
the payment of the same the said Tillson was to deliver to him the notes, 
and the said Tillson was to retain in safety deposit the money s-o paid untll 
the plaintiff herein [Will J. Scoutt] should deliver to the said Tillson an ab- 
stract showins a perfeet title to the said property in him; and upon the prés- 
entation to Tillson of the abstract showing perfeet title, the said Tillson was 
to deliver to the said Scoutt the notes and mortsage [securlng] the same, and 
record the deed from Scoutt and wife to Mather." 

It was further alleged, in substance, that after the aforesaid deed, 
notes, and mortgage had been placed in the keeping of the défendant 
Tillson, an oral agreement was entered into by and between said 
Samantha Keck, R. H, Mather, and the plaintiff, Scoutt, whereby it 
was mutually agreed that Mather should pay to the défendant Till- 
son, on February 1, 1892, his two notes for |3,000 each, which ma- 
tured, respectively, on November 1, 1891, and February 1, 1892, and 
that said notes when so paid should be returned to Mather; that, 
in considération of such payment, Samantha Keck should exécute a 
warranty deed in favor of the plaintifl, Scoutt, for the premises in 
controversy, and deposit the same with said Tillson, together with an 
abstract of title showing a good title in her at the date of the convey- 
ance ; that the plaintifl, Scoutt, should thereupon assign to Samantha 
Keck the notes and mortgage which had been theretofore executed 
by Mather in payment for the land, and leave the same, when thus 
assigned, with Tillson, for collection; and that Samantha Keck 
should accept the notes and mortgage, when so assigned, in payment 
pt Scoutt's indebtedness to her on account of his purchase of the land. 
By a further agreement between the plaintiff and Mrs. Keck, the 
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former was to receive *V'* ot the proceeds of said notes when col- 
lected from the défendant Mather. The bill further alleged that, in 
accordance with the aforesaid tripartite agreement, Samantha Keck 
siibsequently exeeuted a deed in favor of the plaintiff, Scoutt, for 
the land in controversy, and delivered the same to Tillson, together 
with an abstract showing a good title in her at the date of the 
eonveyance, and that she subsequently obtained from Tillson the 
two Mather notes, for |3,000, that were to hâve been paid on Feb- 
ruary 1, 1892, and that she continued to hold said notes when the 
bill was flled. The plaintiff further charged that he had performed 
his part of the alleged agreement. He averred, however, in sub- 
stance, that the défendant R. H. Mather had refused to pay the 
two notes, for $3,000 each, which matured on November 1, 1891, 
and on February 1, 1892; that Tillson still held the remaining notes 
and mortgage that had been exeeuted by Mather; that Mather had 
given Tillson directions not to deliver the same ; that, in conséquence 
of such directions, Tillson had declined to deliver said notes and 
mortgage, or to proceed with the collection thereof; and that he 
had refused to place the two deeds then in his hands on record. 
The plaintiiï' also averred that Samantha Keck was proceedinET to 
collect the two notes, for |3,000 each, which she had obtained from 
Tillson, and that she and her husband had refused to join with the 
plaintiff in a suit to speciflcally enforce the contract, for which rea- 
son he had made them parties défendant. The relief prayed for in 
the bill was as follows: First, that the défendant Tillson be com- 
pelled to place the two deeds in his possession on record, so as to 
vest the title to the property in controversy in the défendant Mather ; 
second, that Tillson be compelled to deliver the notes and mortgage 
in his hands to the plaintiff and to Samantha Keck, or that he be 
compelled to proceed with the collection thereof, in accordance with 
tlie instructions given Mm by the plaintiff and said Mather when the 
notes were originally placed in his custody; third, that a judgment 
be entered against Mather for the three notes that were then past 
due, to wit, the notes that matured November 1, 1891, February 1, 
1892, and May 1, 1892, and that the défendant Samantha Keck be 
required to bring into court the two of said notes which she had 
obtained from Tillson; and, fourth, that the défendants R. H. Mather 
and Samantha Keck be compelled to perform their agreement, and 
that the plaintiff' hâve gênerai relief. 

The pétition to remove the suit to the fédéral court was framed, 
and the endeavor is to sustain the right of removal, on two prin- 
cipal grounds: First, that when the parties are arranged upon the 
record according to their several interests, the controversy is be- 
tween the plaintiff, Scoutt, and the défendant Samantha Keck, on 
the one hand, and the défendant R. H. Mather on the other; that 
the former persons are the real plaintiffs, who are seeking to enforce 
a spécifie performance of the contract made by Mather, who is the 
sole défendant; and that, as the parties to the controversy, when 
thus arranged, are citizens and résidents of différent states, the case 
was properly removed. The second contention is that the case dis- 
closes a separable controversy between Scoutt and Mather, and that 
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ît wàs properly removed for that rèason. We will examine thèse 
propositions in the order above stated. ' 

Tte flrst of tliese contentions takes no account of the présence up- 
on the record of the défendant William C. Tillson, who is a citizen 
and résident of Nebraska, but assumes that he is a formai and un- 
necessary party, whose présence for jurisdictional purposes may be 
ignored. In this we think that counsel are in error. According to 
the averments of the bill, Tillson was an agent or trustée, appoint ed 
by both parties to the contract, to hold certain deeds, notes, and 
mortgages, and to record the former and to deliver the latter on cer- 
tain conditions heretofore shown, which, as the plaintifE avers, hâve 
been fulfllled. He had certain active duties to perform. He still 
holds the deeds and the mortgage, and ail the notes, save two, which 
hâve corne into the possession of the défendant Keck, and he dé- 
clines, as it seems, to exécute the trust or the powers that were thus 
reposed in him. The chief object of the suit is to obtain a decree 
compelling Tillson to record the deeds and to deliver the notes and 
mortgages, that being the only way in which the contract can be 
specifically enforced in the manner that was contemplated by the 
parties thereto. Moreover, ail the other relief that is prayed for 
in the bill is merely supplementary or ancillary, and grows ont of 
the fact that three of the notes had matured when the suit was flled, 
and that two of the overdue notes were at the time in the hands of 
the défendant Keck. The plaintiff evidently assumed that, because 
three of the notes executed by Mather had matured, he was entitled 
to pray for a judgment thereon, as well as for a decree compelling 
Tillson to record the deeds and to deliver the notes and mortgage, 
which was the principal relief that the plaintiff below sought to ob- 
tain. Under thèse circumstances we think that Tillson is a neces- 
sary party défendant, and that his présence upon the record as a co- 
defendant of Mather cannot be ignored. He has the actual and ex- 
clusive possession of the notes and mortgage which the plaintiff 
seeks to recover and he refuses to deliver the same. The case, 
therefore, cannot be distinguished in principle from the récent case 
of Wilson V. Oswego Tp., 151 U. S. 56, 14 Sup. Ct. 259. In that case 
a controversy arose between the plaintiff, a citizen of Missouri, and 
the défendant, a citizen of Kansas, relative to the right of posses- 
sion of certain bonds that were in the custody of a bank, which was 
a corporation of the state of Missouri. The bank was made a party 
défendant to the suit, although it was a mère bailee of the bonds, 
having received them for safe-keeping, and having agreed to sur- 
render them on the completion of certain work and on the return of 
a certain receipt. It was held, however, that, inasmuch as the suit 
was brought to obtain possession of the bonds which were in the 
bank's custody, the bank was a necessary party, and that the suit 
could not be removed to the fédéral court by its co-defendant, a 
citizen of Kansas, between wliom and the plaintiff a real controversy 
existed as to the right of possession of the bonds. See, also, Thayer 
V. Association, 112 U. S. 717, 5 Sup. Ct. 355; Railway Co. v. Wil- 
son, 114 U. S. 60, 5 Sup. Ct. 738; Crump v. Thurber, 115 U. S. 
56, 5 Sup. Ct. 1154; Tittsburgh, C. & St. L. Ey. Co. v. Baltimore 
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& 0. E. Co., 10 0. C. A. 20, 61 Fed. 705. So, in the case at bar, 
although Tillson bas no interest in the notes and mortgage that are 
now in bis hands, yet, as the suit is brought to compel bim to sur- 
render tbem to tiae plaintiff, and as tbey were originally placed in 
bis hands under conditions that were imposed both by Scoutt and 
Mather, he is a necessarv party to the suit. This case is unlike the 
cases of Wood v. Davis, 18 How. 467, 470j Bacon v. Kives, 106 U. S. 
99, 1 Sup. et. 3; and Construction Co. v. Simon, 53 Fed. 1, — which 
are relied upon to sustain the right of removal. In the first of thèse 
cases (^Vood v. Davis) a suit had been brought by a citizen of Illi- 
nois against citizens of Pennsylvania, for an accounting concerning 
certain transactions, and to obtain the cancellation of a certain note, 
executed by the plaintiff, on the ground that it had been fully paid. 
An agent of the défendants, who was a citizen of Illinois, and in 
whose hands the note had been placed merely for the purpose of col- 
lection, was joined as a co-defendant of the nonresident défendants, 
and as against him a temporary injunction was asked to prevent him 
from surrendering the note to his principals during the pendency of 
the litigation. ïhe suit was held to be removable to the fédéral 
court by the nonresident défendants, on the ground that the agent 
was merely a formai and disinterested party. But in the same case 
the court made the following remark, which will serve to distinguish 
it from the case at bar: 

"This is not tiie case of a stalîeholder, or holder of a deed as an esorow, 
wliere a txust lias been created by the parties which is sought to be enforced 
by one of them. In ail such cases the trustée may be a proper party, as he bas 
a duty to perform, and whieh the court may enforce if improperly neglected 
or refused-" 

In Bacon v. Kives, it was held that the right of a nonresident de- 
fendant to remove a case to the fédéral court was not defeated by 
the fact that a résident of the state had been made a party défendant 
merely as an équitable garnishee, and to prevent him, during the pen- 
dency of the suit, from paying over certain funds which belonged to 
the nonresident défendant. And in Construction Co. v. Simon, 
which was a suit brought by the maker of a note against a non- 
resident indorsee and owner thereof, for the purpose of having the 
note canceled, it was held by Mr. Justice Jackson, who subsequently 
delivered the opinion in Wilson v. Oswego Tp., above cited, that 
the fact that a banking corporation of the state, which held the note 
merely for collection, had been made a party défendant, would not 
prevent the nonresident owner and indorsee from removing the case 
to the fédéral court. It will be observed that in thèse cases the 
person who was adjudged to be a formai and unnecessary party was 
an agent or garnishee of one of the parties to the suit, who was un- 
der no obligation to the opposite party, and who had no active duty 
to perform; whereas, in the case now under considération, the de- 
fendant Tillson occupied the relation of a trustée for both parties 
to the controversj', and in a certain event was under an obligation 
to deliver certain notes which are still in his possession, and to place 
certain deeds upon record, the performance of which duty the plain- 
tiff now seeks to enforce. We think, therefore, that when the bill 
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of complaînt is viewed as a whole, and a fair construction îs place J 
upon its averments, it sufiaciently appears that Tillson was a neces- 
sarj and proper party to the relief sought by the plaintifE, and that 
the flrst ground of removal aboTe stated cannot be upheld or sus- 
tained. 

We bave next to consider the question whetherthebillof complaint 
disclosed a separable controversy which entitled the défendant Math- 
er to remove the suit to the fédéral court on that ground. It is insist- 
ed in his behalf that the bill states two separable causes of action, to 
wit, one in favor of the plaintiff, Scoutt, against Mather, to enforce 
the contract of the latter to purchase the land in controversy from 
the plaintiff, and another cause of action in favor of the plaintiff 
against Samantha Keck, to compel her to sell and convey the land 
to the plaintiff. But, even if we should concède that this is a correct 
analysis of the bill, yet it is apparent that the controversy between 
Scoutt and Mather is not "wholly between citizens of différent 
States," for the reason, already stated and shown, that Tillson is a 
necessary party défendant to that controversy, and he and Scoutt 
are citizens and résidents of the same state. Even when a com- 
plaint or déclaration discloses two or more causes of action, the suit 
is not removable unless, in the language of the removal act, "there 
shall be a controversy which is wholly between citizens of différent 
states, and which can be fully determined as between them." 25 
Stat. 433, c. 866, § 2. And in the présent instance neither of the 
alleged controversies can be said to fall within this provision of the 
statute. But we are not prepared to admit that the bill was ûled 
to enforce two separable causes of action against différent défend- 
ants. It was not f ramed, we think, upon any such theory, and is not 
susceptible of that construction. The bill shows, in substance, that a 
contract was flrst made by the plaintiff, Scoutt, to sell the land to 
Mather, on certain terms and conditions, and that the contract so 
made was subsequently modified, in some of its provisions, by a 
tripartite agreement between Scoutt and Mather and Samantha 
Keck. The bill was flled to enforce the original contract between 
Scoutt and Mather, as modified by the subséquent tripartite agree- 
ment, and for that reason it states a single, rather than a dual, cause 
of action. The bill allèges that Samantha Keck and her husband 
hâve already executed a deed in favor of Scoutt, and that they hâve 
delivered the same, together with an abstract of title, to the de- 
fendant Tillson, and that they are made parties to the présent suit 
because they bave refused to join therein as complainants. The bill 
does not show that they are in default in the exécution of their part 
of the contract; but, in view of the tripartite agreement to which 
they were parties, and in view of the fact that they are entitled to 
share to a certain extent in the purchase money that is received from 
Mather, we think that they were properly made parties to the suit. 
The second ground of removal is not well taken. 

In conclusion, it is proper to add that the record lodged in this 
court shows that the pétition for removal was flled in the district 
court of Buffalo county, Neb., on August 1, 1892, before the time 
for flling an answer to the bill of complaint had arrived. It faila 
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to show, however, that the pétition for removal was ever called to 
the attention of that court, or to the attention of the Judge thereof, 
either on the day when an answer was due, or afterwards, or that 
said court or judge was ever asked to make any order with référence 
to the pétition for removal. The record further shows that, long aft- 
erwards, to wit, on September 30, 1892, the défendant Mather made 
and iiled in the state court a motion to dismiss the case as to him, 
and that said motion was argued and submitted, and eventually 
overruled. In view of thèse facts, appearing upon the face of the 
record, counsel for the appellant hâve insisted that the petitioner 
waived his right of removal, if such right ever in fact existed; and 
the judgment of this court is invoked on the latter point. But, in- 
asmuch as we are satisfled, for the reasons already stated, that the 
case was not subject to removal, it is unnecessary to express an 
opinion with référence to the latter question. The decree of the 
circuit court dismissing the bill is vacated and annulled, and the 
case is remanded to the circuit court, with directions to remand it 
to the district court of Buffalo county, state of Nebraska. 
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(Circuit Court of Appeals, Eightli Circuit. March 23, 18D6.) 

No. 695. 
Appeaij — Time of Taking. 

An appeal to the circuit court of appeals, not taken within six months, 
as required by the act estatlishing that court (26 Stat. 829, c. 517, § 11), 
must be dismissed. 

Appeal f rom the Circuit Court of the United States for the District 
of Kebraska. 

F. B. Tiffany, for appellant, 
Curtis L. Day, for appellee. 

Before CALDWELL, SANBORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This was a suit in equity, to fore- 
close a mortgage on real estate, begun in the United States circuit 
court for the district of Nebraska by the Central Loan & Trust Com- 
pany, the appellee, against Frank C. Condon, the appellant, and 
others. A decree pro confesso was entered on the 4th day of Sep- 
tember, 1893; a motion, flled on the 28th day of November, 1893, 
to set aside and vacate the decree pro confesso, was overruled on 
the 9th day of January, 1894 ; and on the 29th day of January, 1894, 
a final decree of foreclosure was entered. On the 26th day of Feb- 
ruary, 1894, a motion was flled "to set aside the default and decree," 
which was denied on the 27th of April, 1894. This appeal was taken 
more than 15 months after the rendition of the flnal decree, and more 
than 12 months after the motion to set aside the decree was over- 
ruled. The appeal, not having been taken within 6 months, as re- 
quired by the act establishing this court (26 Stat. 829, c. 517, § 11), 
must be dismissed, and it is so ordered. 
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In re GAMEWBLL FIRE-ALARM TEL. 00. et al. 

(Circuit Court of Appeals, Pirst Circuit. Apiil 23, 1806.) 

No. 180. 

1. AppEAii — Effect of Décision and Mandate — Supplembntal Procbedings 
Below. 

A décision by a fédéral appellate court flnally settles as the law ci; tbe 
case everytliing wliicli was before tlie court and was disposed of by it, 
so tliat after it tlie court below lias no power to eutertain a supplemental 
bill in tlie nature of a bill of review, based on newly-discovered évidence, 
nnless such right is reserved, or permission given in the mandate. 

3. Samb — Pétition to Appellate Court aftek Mandate. 

A fédéral appellate court may ordinarily entertain an original pétition 
for leave to file, in the court below, a bill of review, or a supplemental bill 
in the nature thereof, even when the application is made after the rendi- 
tion of judgment by the appellate court, after the going down of the 
mandate, and after the close of the term at vyhich the judgment was en- 
tered. 

3. Same — Questions for Décision. 

Upon the filing of such a pétition two questions ordinarily arise: First, 
that of the materiality of the alleged new matter; and, second, that of 
lâches. ïhe question of materiality is mainly and ordinarily for décision 
by the appellate court; but the question of lâches should ordinarily be left 
to the court below, which is apt to be more fully acquaiuted with the facts 
bearing on tliat question. In case the pétition is granted, therefore, the 
usual order will be that the petitioner hâve permission to apply to the 
court below for leave to file f urther pleadings. 

4. Samb— Rehbarings in Patent Cases — Newly-Discoverbd Anticipatort 

Matter. 

Applications for rehearings in patent cases, based on alloged newly- 
discovei-ed anticipatory publications should not be made the basis for new 
proceedings, unless strict rules are satisfled. 

Pétition by the Gramewell Fire-Alarm Telegraph Company and 
otliers for leave to file in the circuit court a supplemental bill in the 
nature of a bill of review. 

This was a suit in equity by the Municipal Signal Company against the 
Gamewell Fire-Alarm Telegraph Oompauv and othcrs for alleged intringement 
of letters patent Xos. 3.59,687 and 359,688, granted March 22, 1887, to B. J. 
Noyés, for improvements in municipal signal apparatus. The suit was com- 
menced in Jùne, 1888, and in August, 1892, after a hearing on the pleadings 
and proof s, an Interlocutory decree for an Injunction and account was entered 
by the circuit court. 52 Fed. 4C4. From thls decree défendants appealed to 
this court, which. on April 11, 1894, afïirmed tl\e same. 10 C. 0. A. 184, 61 
B^ed. 949. After the going down of the mandate, the complainant toolî no 
steps to hâve an aceounting, and nothing has been doue in that regard to the 
présent time. On ,Tune 12, 189.5, défendants filed in the circuit court a péti- 
tion for a rehearing, and for leave to file a supplemental bill in the nature of 
a bill of review, based on alleged newly-discovered évidence. On February 

5. 1896, this pétition was denied, Coït, Circuit Judge, delivering the foUowing 
opinion: 

"No rlght having been reserved In this case in the mandate of the circuit 
court of apï)eals, and no permission having been given upon application to 
that court for leave to file a supplemental bill in the nature of a bill of re- 
view, the défendants' pétition must be dismlssed. Southard v. Russell, 16 
How. 547, 570; Klngsbury V. Buckner, 134 U. S. 650, 671, 10 Sup. Ct. 638; 
Bankv. Taylor, 4 C. 0. À. 55, 53 Fed. 854, 866; Durant v. Essex Co., 101 U. 
,S. P55; Watson v. Stevens, 3 C. G. A. 411; 53 Fed. 31, 34. The rule laid down 
m the above cases applies to interlocutory as well as to strlctly final decrees, 
but does not apply to interlocutory orders for preliminary injunctions, which 



IN RE GAMEWBLL FIRE-ALARM TEL. CO. 909 

are now made appealable under section 7 oî the act of March 3, 1891. Davis 
Electrical Worlis v. Edison Electric Llght Ce, 8 C. C. A. 615, 00 Fed. 276, 282. 
Pétition denied." Thereafter, and on April 7, 1890, the défendants, by leave, 
filed in this court, the complainant not objecting, an original pétition, praylng 
for au order granting leave to file in the circuit court a supplemental bill in the 
nature of a bill of review, settlng forth the alleged newly-discovered évidence. 
The new évidence set forth in the pétition consisted of three niatters of alieged 
anticipation: (1) The prior use in Kansas City, Mo., of a device linown as the 
"Wood Signal Box"; (2) the Henry patent, No. 295,249, for a combined lire 
and police alarm; and (3) the Siemens-Halske publication. 

The pétition showed that the Wood device was set up at the hearing in the 
circuit court, and was considered, both by that court and by this court on 
appeal; and that the défense based upon it was overruled, not because it 
would not hâve been an anticipation, but because the proof of its existence 
and use was not sufflcient. The pétition then alleged that after the décision 
of this court défendants discovered that the Wood device had, in fact, been 
in actual use for business purposes in Kansas City, Mo., long prior to the 
application for the patent in suit; that this fact was linown to complainant 
prior to the hearing in the circuit court; that it tliereupon sent an agent to 
Kansas City, who discovered a person having knowledge of the use tliere. and 
one of the boxes which had been so used; thatj believing this to be the'only 
box in existence, complainant, for the purpose of conceallng it, and preventing 
the knowledge of such use from coming to défendants, pald to such person 
a retalner; and that the said box was fcaken into the possession of the com- 
plainant, or of some person connected with it. It was further alleged that, 
prior to the hearing in the circuit court, défendants liad obtained an intima- 
tion of the Kansas City use, and thereupon had addressed a communication to 
an offlcer of the company which had there used the system, but received 
evasive replies, and that it again communicated with such ofllcer, but was 
unable to obtain any response. The petitioners averred that ail thèse facts 
were discovered after the décision of the case on appeal, and that they were 
prevented from obtaining an earlier knowledge by tlie said machinations and 
concealment on tlie part of the complainant. In respect to the Henry patent, 
the pétition alleged that défendants had caused a thorough and exhaustive 
search to be made through the letters patent granted by this and other coun- 
tries and through literature generally, for the ijurpose of discovering patented 
or published anticipating structures, and that, altliough this search was made 
at great length, and at much expense, by intelligent men, the Henry patent 
was overlooked, and was only discovered in tlie course of a subséquent 
search. The allégations in relation to the Siemeus-Halske i)ublication, and 
the reasons why It was not previously discovered, were much the same as 
those in relation to the Henry patent. 

The pétition eontained varions allégations showing the materiality of thèse 
three matters, and also in relation to its exercise of diligence in their dis- 
covery. To this pétition the complainant in the infringement suit flled an 
answer, which was, in effeet, a gênerai déniai of the allégations. TJpon the 
questions raised by the pétition and answer briefs were filed. The points 
made in opposition to the pétition were summarized as follows in the brief 
of counsel: "(1) The pétition is détective in the form of its prayer. (2) The 
pétition is flled too long after the transmission of the mandate to the circuit 
court to entitle it to considération. (3) On the face of the papers the 'newly- 
discovered évidence' is of such a nature that the défendants are presumed to 
hâve known it. Publications cannot, in the nature of things, be newly dis- 
covered. (4) ïhe défendants are guilty of actual lâches; their 'newly-discov- 
ered évidence' bas been known to them for years. (5) The sul)stance of the 
alleged new matter is insufflclent on its face to afifect the case." 

Kichard N. Dyer (Sam'l 0. Edmonds was with liim on brief), for 
petitioners. 

Odin B. Eoberts (James H. Lange was witli hiim on brief), for 
respondent. 

Before PTJTNAM, Circuit Judge, and NELSON and WEBB, Dis- 
trict Judges. 
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PUTNAM, Circuit Judge. The principal case to which this péti- 
tion refers was a bill in equity to enjoin the infringement of certain 
patents. There had been in the circuit court a hearing on bill, 
answer, and proofs, and the usual interlocutory decree for an in jonc- 
tion and a master, and an appeal to this court. Thereupon this court, 
after argument, affirmed the decree of the circuit court, and a man- 
date issued in the usual form. After the receipt of the mandate by 
the circuit court, the respondents in the original cause, being the 
petitioners in the pending proceeding, filed in the circuit court a 
pétition for leave to file a supplemental bill in the nature of a bill 
of review, based on alleged newly-discovered évidence. The learned 
judge of the circuit court passed down an opinion, which referred to 
many of the cases we shall cite, and properly declined to entertain 
the proceeding without the leave of this court. Thereupon we grant- 
ed leave to flle this pétition in this court, and the respondent, the 
Municipal Signal Company, voluntarily appeared, and flled a gên- 
erai déniai, reserving ail questions of law. The petitioners support 
their case by affidavits, and there are no opposing proofs. 

In the fédéral courts, the practice has been fully established as 
held by the circuit court, with référence to ail proceedings by amend- 
ment, or supplemental in any form, which may delay or turn aside 
the complète exécution of the judgment of the appellate court, or 
which may bring before that court anew substantially the questions 
disposed of on the flrst appeal. Equity rule 88 has no relation to 
this subject-matter, as it clearly concerns only pétitions for rehear- 
ing filed prior to the taking of an appeal; and Rule 30 of the rules 
of the suprême court relates only to proceedings which hâve their 
beginning and end in that court. The reasons underlying the prac- 
tice will be seen in the following from Sibbald v. U. S., 12 Pet. 488, 
492: 

"When the suprême court hâve exeeuted their power in a cause before them, 
and their final decree or judgment requires some fnrtlier act to be done, it can- 
not issue an exécution, but shall send a spécial mandate to the court below to 
award it. Whatever was before the court, and is disposed of, is considered 
as flnally settled. The inferior court is bound by the decree as the law of the 
oase, and must earry it into exécution, accordins to the mandate. ïhey 
cannot vary it, or examine it for any other purpose than exécution; or give 
any other or further relief; or review it upon any matter decided on appeal 
for error apparent; or intermeddle with it, further than to settle so much as 
has been remanded." 

The principles of this citation hâve been stated many times in the 
suprême court, but probably nowhere so pointedly as hère. A late 
collection of the cases reafiirming them will be found in Gaines v. 
Rugg, 148 U. S. 228, 242, 13 Sup. Ct. 611, and the latest statement 
of them is in Be Sanford Fork & Tool Co., 160 U. S. 247, 255, 16 
Sup. Ct. 291. So far as we can discover, the rule itself was flrst 
stated in Southard v. Eussell, 16 How. 547, 570, in the following lan- 
guage: 

"Nor will a bill of review lie In the case of newly-discovered évidence after 
the publication, or decree below, where a décision has taken place on an ap- 
peal, unless the right is reserved in the decree of the appellate court, or per- 
mission be given on an application to that court directly for the purpose. This 
appears to bè thé practice of the court of chancery and house of lords In 
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England, and we think it founded in principles essential to the proper admin- 
istration of tlie law, and to a reasonable termination of litigation between 
parties in chancery suits." 

This case was realïirmed by the suprême court in U. S. v. Knight's 
Adm'r, 1 Black, 488, 489, and Kingsbury v. Buckner, 134 U. S. 650, 
671, 10 Sup. et. 638. The principle of it was applied in Wiggins 
Ferry Oc. v. Ohio & M. Ry. Ce, 142 U. S. 396, 413, 12 Sup. Ct. 188, 
and in the cases there cited, and also at length in Rubber Co. v. 
Goodyear, 9 Wall. 805. In Ricker v. Powell, 100 U. S. 104, it was 
not noticed so far as the record shows. The circuit court of appeals 
for the Second circuit apparently refused to apply the rule in Mar- 
quand v. U. S., 6 C. G. A. 309, 57 Fed. 189, 190, stating that it was not 
within the province of that court, "in case a judgment of the circuit 
court is affirmed, to direct or suggest its action in regard to new 
trials upon newly-discovered évidence or newly-ascertained facts." 
Nevertheless the rule is too lirmly established by the suprême court 
to be questioned, and, as said by it in Southard v. Russell, ubi supra, 
it is based on principles essential to the proper administration of the 
law and to the reasonable termination of litigation. It would be 
beyond endurance to permit subséquent appeals in the same case 
which are ultimately found to raise practically the same questions 
as those which hâve already come up and been determined; and 
whether such is the probability with référence to any subséquent ap- 
peal can be determined only by the appellate tribunal, which alone 
can fully understand the principles which governed its action, or 
which may continue to govern it. The rule was expressly recog- 
nized by the circuit court of appeals for the Seventh circuit in Bank 
v. Taylor, 4 C. G. A. 55, 53 Fed. 854, 866; and it, or its underlying 
principles, hâve been applied in this court in Watson v. Stevens, 
3 C. C. A. 411, 53 Fed. 31; Smith v. Weeks, 3 C. G. A. 644, 53 Fed. 
758, 763; Woodward v. Machine Ce, 11 C. C. A. 353, 63 Fed. 609, 
611; American Bell Tel. Co. v. U. S., 15 C. C. A. 569, 68 Fed. 542, 
570, and Cash-Carrier Co. v. Martin, 18 C. G. A. 234, 71 Fed. 519, 520. 
In some of thèse cases before us it was so clear that the applica- 
tion had no equity that we refused it; but in none of them has the 
rule, or the proper practice under it, been fully stated. First we 
will observe that the suprême court has made no distinction aris- 
ing out of any question whether the application is made before 
or after judgment, or before or after mandate issued, or before 
or after the close of the term at which the judgment is rendered. 
In some of the cases to which we hâve referred it is stated that the 
application may be made after judgment; and, unless it can be made 
after a mandate has gone down, and even after the term has ad- 
journed at which the judgment was entered, there would evidently 
arise instances of the grossest injustice for which there could be no 
relief. We hâve no doubt that an application may be made, as in 
this case, after the judgment, after the issue of the mandate, and 
after the close of the term at which the judgment was entered, sub- 
ject to certain limitations as to time arising out of the équitable doc- 
trine of lâches, and other possible exceptional limitations. Ricker 
V. Powell, 100 U. S., at page 109. While it is commonly said that, 
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after an appeal, a bill of reviéw inay be allowed on new matter, jet 
it is also said to be doubttiil wàetlier a bill can then be flled for error 
apparent on the face of tke record. Daniell, Oh. Prac. (6th Am. Ed.) 
1579 ; Southard v. Russell, 16 How., at page 570. The reason of the 
thing sustains this doubt, as without it there wonld be large in- 
direct opportunities for rehearings in appellate tribunals in addi- 
tion to those provided by their rules, with conséquent protraction of 
litigation, and raising anew ail the questions open on the flrst hear- 
ing, and presumed to hâve been then heard and disposed of or 
waived. It is probable that there may arise exceptions, as in cases 
of mère oversight; but we are not called on to discuss this question, 
as the pétition hère is based wholly upon alleged newly-discovered 
évidence. 

The application made to the circuit court was for leave to flle a 
supplemental bill in the nature of a bill of review. As the appli- 
cation was made after the interlocutory decree which we hâve de- 
scribed, but before a final decree, so that when made a bill of review, 
strictly speaking, would not bave been the proper method of proceed- 
ing, its form seems to be sustained by the authorities. Story, Eq. 
PL § 421; Reeves v. Kingston Bridge Co., Fed. Cas. No. 11,661; Baker 
V. Whiting, 1 Story, 218, 233, Fed. Cas. No. 786. It may be that 
it is not necessary to maintain so strict a rule, now that the equity 
practice has been relieved from the ancient method of taking proofs 
on closed commissions, and now that, with the présent practice, no 
substantial reason remains why a simple pétition for a rehearing 
cannot take the place of a supplemental bill. Such a pétition was 
admitted in Henry v. Stove Co., 5 Ban. & A. 108, 2 Fed. 78, and rec- 
ognized as proper in Rob. Pat. § 1133, and notes thereto. This 
more libéral practice seems impliedly assumed as proper in Wiggins 
Ferry Co. v. Ohio & M. Ry. Co., already cited (142 U. S. 396, 413, 12 
Sup. et. 188), and in the cases therein referred to, where the su- 
prême court exercised, under very spécial circumstances, an équita- 
ble power to permit amendments and new proofs, although by strict 
rule the party appealed against was entitled to an afflrmance. By 
reason, however, of the form of proceedings adopted by the petition- 
ers, we need not détermine this particular question, and we only 
refer to it in order that it may be seen that we hâve not overlooked 
it. In Rubber Co. v. Goodyear, already referred to (9 Wall. 805), 
the practice on an application of an analogous character to that at 
bar appears at length. It is there shown that questions of two 
classes arise on the face of this pétition: First, that of the ma- 
teriâlity of the alleged new matter; and, second, that of lâches. 
In Rubber Co. v. Goodyear, the suprême court considered and dis- 
posed of both classes adversely to the petitioner, thus showing that 
we hâve full power in that direction; a power which we exercised 
in some of the cases already referred to. Neverthelèss, there are 
substantial différences. So far as the question of materiality is con- 
cerned, it is évident that it is mainly for the appellate court, be- 
cause, ordinarily, it only can judge properly with référence thereto. 
Yet, while ordinarily this question would be for the appellate court, 
there may be very peeuliar circumstances under which we might 
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feel bound to remit it to the court below. On the other hand, the 
question of lâches would ordinarily be for the court below. Ordi- 
narily, the appellate court, in dealing with an appeal, considéra only 
portions of the record, those portions necessary to bring before it 
the errors especially assigned; and it is usually ignorant of the dé- 
tails of the history of the case. It thus, ordinarily, fails to hâve 
before it the éléments which would enable it to détermine properly 
the question of lâches; and, moreover, it should not, ordinarily, be 
required to investigate ail the détails of litigation which bear on 
questions of this character. Yet, as appeared in Rubber Co. v. 
Goodyear, and as appeared in some of the other cases to which we 
hare referred, it may be so clear that the petitioner has been guilty 
of lâches that the appellate court may well dispose of ail questions. 
It must, of course, be ordinarily understood that if leave is granted 
as prayed for by the petitioners, it cannot be in the form asked for 
by them, namely, leave to flle further proceedings in the court be- 
low, but that what may go from the appellate court is that the pe- 
titioner has permission to apply to the court below for leave to file 
as asked for by him. Except so far as otherwise indicated by the or- 
der of the appellate court, or as may appear in its opinion flled in 
connection with the order, the court bélow will always understand 
that its discrétion is unfettered. 

In the présent case, the basis of the application relates to a claim 
of newly-discovered évidence with référence to three différent par- 
ticulars. The first is that a certain alleged anticipatory device, 
known as the "Wood Device," which was determined by this court 
in the opinion passed down on the appeal (Gamewell Fire-Alarm 
Tel. Co. V. Municipal Signal Co., 10 C. C. A. 184, 61 Fed. 948) to hâve 
been purely expérimental, has been ascertained to hâve been in prior 
use for commercial purposes. It is now claimed by the petitioners 
that the entire basis of the rejection of this device on the appeal 
was that it was expérimental. An examination of the briefs, as 
well as of our opinion, sustains this proposition. As we shall re- 
mark further on, anticipatory matters, alleged to be newly discover- 
ed, are rarely accepted as the basis of proceedings of this character; 
but the circumstances appearing on the face of the pétition are so 
peculiar that it seems to us that, if the petitioners satisfy the court 
below that they hâve not been guilty of lâches, there would be a 
reasonable probability that the new proofs, if they sustain the al- 
légations of the pétition, would require reconsideration from us if 
the case should corne hère again. 

The other alleged newly-discovered matters are a patent of the 
United States and a publication in a G-erman periodical or news- 
paper. So far as thèse are concerned, the petitioners do not allège 
such peculiar circumstances as would justify any court in permit- 
ting the case to be reopened on this account. The rules stateâ by 
the suprême court as to the character of the proofs required to es- 
tablish anticipatory matter as against a patent otherwise meritorious 
hâve been given in such terms as to make it apparent that a dé- 
fense of this character is not favored unless when it has peculiar 
v.73F.no.6— .58 
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merit. We may well refer in this connection to the opinion of 
Judge Wales, in behalf of the circuit court of appeals for the Third 
circuit, in Philadelphia Trust, Safe-Deposit & Insurance Co. v. Edison 
Electric Light Co. of New York, 13 C. G. A. 40, 65 Fed. 551, 552. The 
gênerai interests of litigation require that applications for rehear- 
ings based on alleged anticipatory publications, which may well be 
presumed to be accessible to a search if sufficiently diligent, should 
not be made the basis of new proceedings unless strict rules are 
satisfied. As there is no limit to the amount of published material, 
there would otherwise be no end to the nuniber of applications of 
this character which might be made, one after another. The ques- 
tion of lâches involves in this case too many éléments not consider- 
ed by us on the appeal, and too many matters not appearing of rec- 
ord in this court, to require attention from us; and therefore it is 
remitted to the circuit court. We détermine only that the petition- 
ers may hâve permission to apply to the court below for leave to file 
their bill stated in the pétition, flrst striking from it ail alleged new- 
ly-discovered évidence except that which relates to the Wood device. 

Ordered, that the petitioijers présent within one week the draft 
of an order conforming to the opinion passed down this day, giving 
reasonable notice thereof to the respondent. 



A decree pursuant to this opinion was entered April 30, 1896, and 
reads as follows: 

"The pétition of the Gamewell Fire-Alarm Telegraph Company et al. for 
permission to présent to the United States circuit court for the district of 
Massachusetts a pétition for leave to file supplemental bill in the nature of 
a bill of review, having corne on to be heard, now, after hearing Richard N. 
Dyer, Bsq., on behalf of the pétition, and Odln B. Roberts, Esq., In opposition 
thereto, it is ordered that permission be, and the same Is hereby, granted to 
petitloners to présent to the said United States circuit court for the district of 
Massachusetts, within ten days after the entry of this order, the annexed 
proposed supplemental bill in the nature of a bill of review, and to apply for 
leave of said circuit court to file the same, and proceed thereunder. 

"By the Court. John G. Stetson, Clerlc." 

The proposed supplemental bill annexed to the decree was based 
entirely on the alleged prior use of the "Wood Device." 



STATE OF MINNESOTA v. GUARANTY TRUST & SAFE-DEPOSIT CO. 

et al. 

(Circuit Court, D. Minnesota, Fourth Division. May 6, 1896.) 

1. JCRtSDICTION OF PeDEBAL COURTS — StATB AS A PaRTT. 

A fédéral court bas no jurlsdiction, on the ground of citizenshlp, of a 
suit brought by a state agalnst elther its own citizens or citlzens of other 
States. 

2. OvEKissuES op Railroad Stock — Minnesota Statute — Action by State. 

The Minnesota statute prohiblting railroad companies from selling or 
disposlng of any shares of stocli untU the same are fully paid, or issuing 
any stocJis or bonds except for money, labor, or property actually received, 
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and declarlng ail fictitious stock or Indebtedness vold (Gen. St. ISÎM, § 
2743), was enacted for the purpose of protecting stockholders and credlt- 
ors against fictitious indebtedness, or watered stock, and giTes the state 
no authority to protect such private rights by a suit in its own name. 

This was a bill in equity by the state of Minnesota against tlie 
Guaranty Trust & Safe-Deposit Company, the Duluth & Winnipeg 
Railroad Company, the North Star Construction Company, the Safe- 
Deposit & Trust Company of Baltimore, and William C. Van Hoine. 
The cause was heard on a motion by complainant for an injunction 
to restrain the sale of railroad property under foreclosure proceed- 
ings. 

The bill of complaint allèges substantially as follows: That the Duluth & 
Winnipeg Railroad Company was organized in 1878 for the purpose of build- 
ing and equipping a railroad from Duluth, Minn., to the northern boundary 
of the state. That between the years 1888 and 1802 the Duluth & Winnipeg 
Syndicate and the North Star Construction Company, its successor, built 
and equipped a hundred miles of that road on the foUowing terms: That the 
syndicate, or its successor, was to obtain and pay for the right of way, con- 
struct, and equip the road, and for eaeh mile so completed and equipped was 
to recel ve 100 shares, face value, $10,000, of preferred stock; 1.50 shares, 
common stock, face value, !fl5,000; and 20 bonds, face value, $20,000; and 
might retain possession of and operate the railroad without being accounta- 
ble for any of the net earnings. That the aggregate cost to the syndicate aud 
construction company of said buildings and equipments did not exceed a 
million and a half dollars, but that there were Issued in payment therefor, 
wrongfully and unlawfully, and in direct violation of the statute of Minne- 
sota, to the North Star Construction Company, a million dollars, face value, 
preferred stock, a million and a half dollars, face value, of common stock, 
and two million dollars of mortgage bonds of the Duluth & Winnipeg Rail- 
road Company, by the offlcers of the latter company. That in January, 1893, 
the stockholders of the construction company accepted a proposition, whereby 
one Van Horne, président of the Canadian Pacific Railroad Company, acquired 
the entire control, management, and opération of the construction company 
and the Duluth & Winnipeg Railroad, and continued to control and operate 
the same until the appointment of a receiver for the latter company. That 
said Van Horne caused to be appointed his own agents and sei-vants as 
officers and direetors of each of said companies, whereby the business affairs 
of those companies were so manipulated that the earnings of the Duluth & 
Winnipeg Railroad were reduced from over $80,000 in 1893 to less than 
$16,000 in 1894, thus seeking to wreck and ruin the railroad company, and 
bring about the sale of its property under the mortgage or trust deed. That 
under the control and direction of Van Horne, during the year 1892, bonds 
of the railroad company were issued to the amount of $2,000,000, and that 
the same were issued without considération or authority, and in fraud, of 
the people of the state of Minnesota. That on October 11, 1894, the Guar- 
anty Safe-Deposit & Trust Company commenced an action against the Duluth 
& Winnipeg liailroad Company, the North Star Construction Company, and 
the Safe-Deposit & Trust Company of Baltimore to foreclose a mortgage or 
deed of trust for the $2,000,000 worth of bonds against the railroad company; 
whereupon a receiver was appointed, and the railroad company flled its 
answer, admitting ail the allégations of the bill of complaint, and consenting 
tliat complainant might hâve the relief prayed for in its bill. That on Janu- 
ary 28, 1895, a decree was entered, by consent of the railroad company, for 
a sale of its property, that the Guaranty Trust & Safe-Deposit Company might 
bid at the sale, and in payment might surrender and deliver the bonds, no- 
tice whereof was duly published. That the suit brought by the Guaranty 
Trust & Safe-Deposit Company against the railroad company was baseless, 
collusive, and fraudulent. That the railroad company was not insolvent, 
but suit was commenced in furtherance of a design of Van Horne and his 
associâtes to reorganize the Duluth & Winnipeg Railroad Company, and 
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Issue stock largely in excess of the actual çost of the railroad, In violation of 
the statute of Minnesota. And complalnant avers that, unless restralned. 
said Van Horne and hls associâtes will carry out said design, in fraud of the 
people, and in violation of the statute of Minnesota. The bill then sets iip 
the following statute, among others (section 2743, Gen. St. Minn.), which, so 
far as material, provides: "That it shall not be lawful for any railroad Com- 
pany existing by virtue of any of the laws of this state, nor for any offlcer 
of any such company, to sell, dispose of, or pledge any shares In the capital 
stock of such Company, until the shares so sold, disposed of, or pledged, and 
the shares for which such certiflcates are to be issued, shall hâve been fuUy 
paid, nor issue any stocks or bonds except for money, labor, or property, 
actually received and applied to the purpose for which such corporation was 
created, and ail fictitious stock, dividends aud othor flctitious Increase of the 
capital stock or indebtcdness of any such corporation shall be void." An in- 
junction is then asked that the défendants be restralned from executing and 
carrying out the agreement set up; that an accounting be had to détermine 
the actual cost of said railroad, and the présent owners of claims agaiust 
the same; that the railroad properties be sold for the purpose of paying the 
aniount actually expended in the constniction thereof, and the purchasers be 
permitted to issue securities against the properties of the reorganized com- 
pany to an amount equal to the actual cost of the road; that any valid and 
subsistlng claims against the railroad company may be applied as part pay- 
ment pro rata upon the purchase of the property, that the outstanding stock 
and bonds heretofore issued by the railroad company be declared uull and 
void; that the sale be enjoined pending this litigation, and the agreement 
heretofore referred to, if executed, be declared nuU and void. 

H. W. Childs, Atty. Gen., and Geo. B. Edgerton, Asst. Atty. Gen., 
for the State of Minnesota. 

Munn, Boyeson & Thygeson, for défendants. 

NELSON, District Judge (after stating the facts). This motion 
is based upon a bill with accompanying aflfidavits, filed by the state 
of Minnesota, to enjoin and restrain a sale under a decree of foreclos- 
ure heretofore granted in the case of Guaranty Trust & Safe-Deposit 
Company against the Duluth & Winnipeg Kailroad Company et al. 
No stockholder of the railroad company interposed any objection to 
the foreclosure. In my opinion, the motion must be denied, for 
the following reasons: 

1. No fédéral question is involved. A state is not a citixen, and 
this court has no jurisdiction in a suit brought by a state against 
its own citizens or citizens of other states. 

2. The state has no property rights in the original controversy. 

3. The provisions of section 2743, Gen. St. Minn. 1894, relied upon 
by the attorney gênerai, and which it is claimed give the state a 
standing in this court by a bill in equity to enforce the same, were 
enacted for the purpose of protecting stockholders and creditors 
against flctitious indebtedness, or "watered stock," so called; in 
other words, to protect prirate rights; and the state has no author- 
ity to protect such pri\'ate rights by suit. 

4. The bill is not ancillary or auxiliary to the main proceeding, but 
original, and some of its features are in the nature of a bill "quia 
timet"; that is, for the purpose of quieting appréhensions of prob- 
able or possible future violation of the statute. 

5. Counsel is mistaken when he says that the state can secure 
relief, if entitled to any, nowhere else save in the original action. 
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and by this proceeding. The state, by informing bidders at tlie sale 
of what it intends to do, would not be eut ofE from proceeding against 
purchasers. 

After such considération as I hâve been able to give the matter 
in the limited time allowed, I am clearly of the opinion that the state 
has no standing in court under the proceedings instituted by it, and 
I décline to issue an injunction restraining the sale. 



WKSSON V. SALINE COUNTY. 

SOCIETY B^OR SAVINGS v. SAME. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 189G.) 

Nos. 1G3, 164. 

1. Writ of Erroe — Si'KciAL FiNDiNos— Record. 

A spécial findlng of facts, llke a gênerai flncling or verdict, is in itself 
a part of the record, and need not be einbodied in a bill of exceptions; 
and it should not be accoinpanied by a général flnding. 

2. Samb. 

The question for review upon a spécial flndinj;, where a jury is walved 
in writing, is whether the facts found are sutticient to support the judg- 
ment (llev. St. % 700); and the findlng should be complote in itself, uu- 
aided by référence to bills of exceptions, though documents set out in the 
pleadings, or otherwise in the record, may be referred to without re- 
copying. 

3. S.AME — Btatemisnt or SuM Due. 

In an action on bonds, a spécial finding should, by the better practice, 
stato the amount due; but, if the data for Computing it are givon, the 
defect is not fatal, 
t. MusiciPAT, Bonds — Innocent Purchasers — Récitals. 

Récitals in count.v bonds, that thoy are "issued pursuant to an order of 
the county court of sald county, authorized by a majority of the légal 
votes cast at an élection held in said county, pursuant to law," and 
under the provisions of certain statutes, and that they are in part pay- 
ment of "a subscription to the capital stock" of a named railroad company, 
estop the county, as against an innocent purchaser, from showing that 
the bonds are void, because in fact issued as a donation to the railroad 
Company, whereas the statute only authorized a subscription to Us stock. 
City of Evansville v. Dennett, 16 Sup. Ct. 618, foUowed. Post v. Pulaski 
Co., 1 G. C. A. 405, 49 Fed. 628, overniled. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Thèse were actions brought, respectively, by D. M. Wesson and by 
the Society for Savings against the county of Saline, 111., to recover 
on certain county railroad aid bonds. In each case there was a judg 
ment below for the défendant, and the plaintiiï brought error. 

James C. Connolly and Thos. C. Mather, for plaintifEs in error, 
Samuel P. Wheeler, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge. The décision of thèse cases, which were 
heard at the June session, 1894, has been delayed to await the 
answer of the suprême court to questions certifled in the cases of 
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Graves v. Saline Co., 16 Sup. Ct. 526, aad City of EvansTille v. Den- 
nett, Id. 613. The action in eàch case is in assumpsit on bonds for 
|500 each issued by the county of Saline, 111., bearing date October 
8, 1872, and payable to the Cairo & Vincennes Eailroad Company, 
or bearer, in the city of New York, 20 years af ter date, with interest 
thereon from November 1, 1872, at the rate of eight per centum per 
annum, evidenced by coupons payable semiannually. Each bond is 
signed and attested by the county judge anc. clerk of the county 
court of Saline county, bears a certificate of registration by the 
auditor of public accounts for the state, and contains the following 
récitals: 

"This bond is one of two hundred of like ténor and amount, of the same 
issue, and is issued pursuant to an order of the county court of said county, 
authorized by a majority of the légal votes cast at an élection held In said 
county, pursuant to law, on the fifth day of October, A. D. 1867. This bond Is 
also Issued under the provisions of an aet to incorporate the Oairo & Vin- 
cennes Railroad Company approved March 6, 1807, and under the provisions 
of an act to amend said act approved February 9, 1869; also, under the pro- 
visions of an act entitled 'An act to fund and provide for the payment of the 
railroad debts of counties, townships, cities and towns, approved April 16, 
1869,' and is in part payment of the subscription to the capital stock of the 
Cairo & Vincennes Railroad Company, in the total sum of one hundred thou- 
sand dollars ($100,000.00)." 

Issue was joined by a plea of nonassumpsit, and upon written 
waiver of a jury the cases were submitted for trial to the court, 
which, besides a gênerai ônding for the défendant, made in each 
case a spécial ûnding of facts, which, needlessly, is embodied in a bill 
of exceptions. A spécial flnding, like a gênerai flnding or verdict, 
is in itself a part of the record. It ought not to be accompanied with 
a gênerai flnding. British Queen Min. Co. v. Baker Silver Min. Co., 
139 U. S. 222, 11 Sup. Ct. 523. The question for review upon a 
spécial verdict or flnding is whether the facts found are sufficient 
to support the judgment (Rev. St. § 700); and it is manifestly im- 
portant, especially to the party having the burden of proof, that ail 
the facts essential to the relief sought shall be explicitly and fully 
stated. The flnding should be complète in itself, unaided by référ- 
ences to bills of exception, though documents set out in the plead- 
ings, or otherwise in the record, may be referred to without recopy- 
ing. 

The spécial flnding in each of thèse cases states "that the plaintifl 
is the owner and holder, and became such, before due, for value, 
in the usual course of his business, of the following bonds sued upon 
in this case, to wit." And there follows a description, by number, 
and by a copy of one bond and one coupon, in the flrst case, of bonds 
numbered from 1 to 26 inclusive, and in the second case of bonds 
numbered 31 to 100 inclusive. The amount due in each case is not 
stated, as by the better practice it ought to be; but, the data for 
Computing the amount being given, the defect is not fatal. Metcalf 
V. City of Watertown, 34 U. S. App. 107, 16 C. C. A, 37, and 68 Fed. 
859. It is also stated that the several acts of the législature of 
Illinois mentioned in the récitals of the bonds were ofEered and ad- 
mitted in évidence, and "that the following were the orders made,, 
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and are ail tlie proceedings taken by the county court of Saline 
county, with référence to the issuance of said bonds, as shown on the 
county court recorda" And a copy of the proceedings and orders 
is set out, from which it appears, but by récital only, that on the 5th 
day of October, 1867, the electors of Saline county, "by a légal ma- 
jority, voted in favor of the proposition that Saline county subscribe 
one hundred thousand dollars to the capital stock of the Cairo & 
Vincennes Eailroad, to be paid in bonds of said county" ; that af ter- 
wards, on November 28, 1867, a contract was made between the 
county and the railroad company whereby it was agreed that the 
county would sell to the company, for |o,000, to be paid in au equal 
amount of the bonds, the $100,000 of stock to be issued in payment 
of the $100,000 of bonds; and that afterwards, on October 8, 1872, 
after a récital of this agreement, it was ordered that bonds to the 
amount of $95,000 be issued. Pursuant to the order bonds were 
issued, including those in suit. 

Upon thèse facts the court held that the bonds were a donation 
to the company, and were illégal, because the statutes under which 
they were voted and issued authorized only a subscription to the 
stock of the railroad company, and not a donation. That view is in 
accord with the ruling of the suprême court of Illinois in Choisser v. 
People, 140 111. 21, 29 N. E. 546, followed by this court in Post v. 
Pulaski Co., 1 C. C. A. 405, 49 Fed. 628, and 9 U. S. App. 1. See Com- 
missioners v. Beal, 113 U. S. 227, 5 Sup. Ct. 433. But the proposition, 
enunciated in Post v. Pulaski Co., that "the récital in the bonds, that 
they were issued pursuant to an order of the county court, put who- 
soever should come into possession of those bonds, even if purchased 
for value upon the open market, upon inquiry as to the terms of that 
order," is inconsistent with, and must be regarded as overruled by, 
tbe récent ruling of the suprême court in the case of City of Evans- 
ville V. Dennett, supra, where it was held that a récital that a sub- 
scription to the stock of a railroad company was "made in pursuance 
of an act of the législature and ordinances of the city council passed 
in pursuance thereof" "imported not only compliance with the act 
of the législature, but that the ordinances of the city council were in 
conformity with the statute." That is necessarily so, if the récitals 
in municipal bonds are not to be denied significance. The only 
reason for saying that a référence to an ordinance puts a party upon 
inquiry into the contents thereof is because the référence conveys 
knowledge of the existence of the ordinance. But common councils, 
boards of commissioners, and like municipal bodies can act only by 
order, ordinance, or resolution, as every one is bound to know; and, 
when a municipal bond is offered upon the market, it needs no men- 
tion in a récital to give a proposed purchaser notice that the bond 
was issued in pursuance of an order, or resolution, or ordinance. The 
existence of the bond implies that much, and when there is a récital 
TO the eiïect that the bond was issued in pursuance of a statute, the 
necessary import is that there was an ordinance, and a proper one, 
whether express mention is made of it or not. To say "in pursuance 
of a statute and an ordinance" is équivalent to an express statement 
that the ordinance is in conformity with the statute, and the pur- 
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cliaser of a bond containing that récital is not bound in that particu- 
lar to looli for f urther information. 

The bonds hère in question were put upon the market before the 
case of Town of Eagle v. Kohn, 84 111. 292, was decided, and under the 
décisions of the suprême court of the United States the rights of a 
good-faith purchaser are not left in doubt. The récitals are iu- 
disputable proof of the facts essential to the validity of the bonds. 
Town of Ooloma t. Eaves, 92 U. S. 484; Insurance Co. v. Bruce, 105 
U. S. 328; Pana v. Bowler, 107 U. S. 529, 2 Sup. Ct. 704; Oregon v. 
Jennings, 119 U. S. 74, 7 Sup. Ct. 124 ; German Sav. Bank v. Franklin 
Go., 128 XJ. S. 526, 9 Sup. Ct. 159; Citizens' Savings & Loan Ass'n y. 
Perry Co., 156 U. S. 692, 15 Sup. Ct. 547. If the facts were as the 
récitals show they were, there was complète authority of law for the 
exécution of the bonds, and, as against an innocent purchaser, évi- 
dence that the facts were différent must be rejected or disregarded. 
The judgment in each case is therefore reversed, and the cause re- 
manded, with instructions to enter judgment upon the spécial finding 
for the plaintiff, with interest computed according to the rule laid 
down in Metcalf v. City of Watertown, supra. 

Mr. Justice HAELAN sat at the hearing, but has not participated 
in the décision. 



GRAVES et al. v. SALINE COUNTY. 

(Circuit Court of Appeals, Seventli Circuit. May 4, 1896.) 

No. 173. 

Municipal Repunding Bonds — Validity — Instructions peom Suprême Court. 
The suprême court, liaving decided, in answer to questions certifled by 
this court, tliat the county refunding bonds iuvolved in this controversy 
were valid and binding obligations in tlie liands of innocent holders (IG 
Sup. et. 526), thereby disposing of ail the questions Involyed in the case, 
this court accordingly reverses the decree below, enjoining the levy and 
collection of a tax to pay the bonds, and directs the dismissal of the bill. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

Geo. A. Sanders, T. G. Mather, and J. G. Mathis, for appellants. 
Samuel P. Wheeler, for appel lee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

PEB CURIAM. This suit was in equity, brought in the circuit 
court of Saline county, 111., by the county of Saline, against the treas- 
urèr and auditor of public accounts of the state of Illinois and the 
collecter of taxes and clerk of tbe court of Saline county, to restrain 
the levy and collection of the tax required to be levied by such au- 
ditor of the public accounts for the state of Illinois, to pay the in- 
terest on 100 registered refunding bonds of that county. The ap- 
pellant Luther L. Graves, as one of the holders of such refunding 
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bonds, întervened in that suit, and procured the removal of the cause 
to the circuit court of the United States for the Southern district of 
Illinois. Upon such removal the appellants the Society for Savings, 
D. B. Wesson, and William Burgoyne, other holders of such bonds, 
also intervened therein for their interest. The court below decreed 
in favor of the county, issuing the writ of injunction demanded, and 
the cause was then appealed to this court, and, upon the argument, 
the court desiring to be advised upon certain questions arising in the 
cause, certifled three questions to the suprême court of the United 
States, the second of which questions was as follows: 

"Second. Are the ftmdtng bonds so issued by the county of Saline légal, 
valid, and bindlng obligations upon sald county, in the hands of a bona flde 
holder for value before maturlty?" 

The suprême court has returned its affirmative answer to that 
question, and stated that such answer renders a formai answer to 
the other questions submitted unnecessary. 

The statement ot facts and the questions embodied in the certifl- 
cate are as follows, and are also in substance included in the opinion 
rendered by the suprême court upon the certiflcate presented by this 
court, and reported in 16 Sup. Gt. 526: 

statement of Facts. 

The appellants were, prior to the year 1883, bona flde holders, for value, 
and before maturlty, of certain bonds issued by the county of Saline to the 
Belleville & Eldorado Railroad CJompany and to the St. Louis & Southeastem 
Rallway Company, respectively. Thèse bonds ($75,000 In amount to the for- 
mer, and $25,000 in amount to the latter, company, and bearing Interest at 
the rate of 8 per centum per annum, payable semiannually) were issued un- 
der authorlty of acts of the gênerai assembly of the state of Illinois, passed 
in the years 1861 (Prlv. Laws 111. 1861, p. 485) and 1869 (3 Priv. Laws 111. 

1869, p. 238) and pursuant to an élection duly ordered and held accordlng to 
law on the 9th day of October, 1869, and in payment of subscrlptlons to 
etocls in sald oompanles respectively, dated January 15, 1870, duly authorized 
by said élection, upon certain conditions, one of which was that said railroad 
should be commenced withln one year and completed within three years from 
the date of subscrlptlon, and another of the conditions was, that the St. 
Louis & Southeastem Eailway should pass, and a dépôt be established, 
within one-half mile of the old courthouse in Raleigh and within one-half 
mile of the church in Galatia, Thèse bonds to the St Louis & Southeastem 
Railway Company were dated January 1, 1872, payable 20 years after date, 
wlth option of paylng 5 years after date, and were issued and delivered to 
that Company Pebruary 1, 1872, and were purchased In open market by the 
appellants, and for value, and wlthout notice, prior to the year 1876. The 
railroad was never constnicted within one-half mile of the old courthouse In 
Raleigh, or within one-half mile of the church In Galatia, but was eonstructed 
in a différent direction, and the said condition was in no sensé eomplied wlth, 
but was walved by the board of commissiooers of said county after July 2, 

1870. The tlme for the completion of the Belleville & Eldorado Railroad was 
by the board of commlseloners of the county of Saline after July 2, 1870, 
extended from tlme to tlme, and until October 20, 1877, and the bonds were 
Issued and delivered on the 19th day of April, 1877, being dated March 9, 
1877, and payable 20 years after the Ist day of January, 1873, wlth option of 
paylng 5 years after date. 

The amendment to the constitution of the state of Illinois, which went into 
etfect July 2, 1870, provided: 

"No county, city, tiown, townshlp or other mimlcipallty shall ever become 
subscriber to the capital stock of any railroad or private corporation, or make 
donations to or loan its crédit in aid of such corporation: Provided, however, 
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that the adoption of thls article shall not be construed as affecting the rlght 
of any suçh municipality to make such subscriptions where the same hâve 
been authorized, under existing laws, by a vote of the peiople of such munlcl- 
palities prier to such adoption." 

The bonds issued to the St. Louis & Southeastern Railway Company were 
valid obligations of the county in the hands of the appellants, under the déci- 
sions of the suprême court in the cases of Insurance Co. v. Bruce, 105 U. S. 
.328, and Oregon v. Jennings, 119 TJ. S. 74, 7 Sup. Ct. 124. The bonds issued 
to the Belleville & Eldorado Railroad Company were void, even in the hands 
of bona fide purchasers for value, within the décision of German Sav. Bank 
V. Franldin Co., 128 U. S. 526, 9 Sup. Ct. 159. The bonds to the St. Louis & 
Sautheastem Railway Company were issued before, and those to the. Belle- 
ville & Eldorado Railway Company were issued after, the decisiou of the 
suprême court of Illinois, in the case of Town of Eagle v. Kohn, 84 111. 292, 
decided in 1876. The validity of none of thèse bonds was at any time qiies- 
tioned by the county of Saline until Decemlicr 30, 1889, and the county had 
annually paid the interest on ail of thèse bonds from the time of their issue un- 
til they were exchanged for funding bonds of the county as hereinafter stated. 
The county of Saline has always retained and now bas the stoclv in said 
railway companies obtained by it for the bonds so Issued to said railway 
companies, respectlvely; but such stock is now, and always has been, wholly 
worthless, and of no value. 

The gênerai assembly of the state of Illinois, by act approved Februaiy i:i, 
1865, and by acts amendatory thereto approvsîd April 27, 1877, and .luue 4. 
1879, enacted as follows (Rev. St. 111. 1881 [Oothran's Aun. Ed.] p. 1119; 2 
Starr & C. St. p. 1877. c. 113: 

"Section 1. That in ail cases where anj' county, city, town, township, sehool 
district, or otlier municipal corporation, lias issued bonds or otiier evidouces 
of indebtedness for money, or lias ooutracted dobts, wliich are the biudiug, 
subsisting légal obligations of such county, city, town, township, sehool dis- 
trict or other municipal corporation, and the same, or any portion tliereof, 
remain outstanding and unpaid, it shall be lawful for the proper eorpovate 
authoritios of anj' such county, city, town, townsliip, seliool district or other 
municipal corporation, upon the snrrender of any sucii bonds or other évi- 
dences of indebtedness, or any number or portion thereof, to issue, in lieu 
or place tliei'eof, to the owners or holders of the same, new bonds prepared 
as hereinafter directed, and for such nmounts, upon such time not exceeding 
twenty years, payable at such ijlaee, and bearing such rate of interest, not 
excecding seven per centum per annum, as may be agreed upon with the 
owners or holders of such outstanding bonds or other évidences of indebted- 
ness: Provided, that bonds issued under this act, to mature within flve years 
froni tlicir date, may bear interest not to exceed eight per cent, per annum. 
Ai;d it shall aiso be lawful for tlie proper corporate authorities of any such 
couiit.v, city, town, township, sehool district, or other municipial coiiJoration, 
(o en i ?e tn be tbus issued such new bonds, and sell the same, to raise money 
to pui'chase or retire any or ail of such outstanding bonds or other évidences 
of iw'L litedness; the proceeds of the sales of such new bonds to be expended. 
und< r the direction of the corporate authorities aforesaid, In the purchase 
or reliring of the outstanding bonds or other évidences of indebtedness of 
such cornty, city,, town, township, sehool district or other municipal corpora- 
tion. • ni} for no other purpose whatever. Ali bonds, or other évidences of 
inrtei'V? ilness, issued under the provisions of this act, shall show vpon their 
face f'nt they are issued under this act, and the purpose for which they are 
isrri' ':. and shall be of uniform design and style throughout the state, to be 
presc; ibed by the state auditor, whose imperative duty It shall be to devise 
fiiul pvi parc such uniform style and draft adapted to the classes of bonds 
berein provided for. namely: the first class to eonsist of bonds of which only 
the intei-est is payable annually, the second class to eonsist of those of which 
the interest and flve per centum of the principal are to be paid annually, and 
t'"e third class to eonsist of a graduated séries; the first grade made payable, 
principal and interest, at the end of one year from the date of issue; the 
secoufl fit the end of two years, and thus to the end of the séries, the class 
to be issued being at the option of the légal voters expresied as herein pro- 
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Tlded. In any case, the new bonds, or other évidences of Indebtedness, au- 
thorized to be Issued by thls act, shall not be for a greater sum in the aggre- 
gate, than the principal and accrued or eamed Interest unpald, of such out- 
standing bonds or other évidences of Indebtedness. And when such new 
bonds, or other évidences of indebtedness, shall hâve been Issued, In order to 
be placed on the marliet and sold to obtain proceeds with whieh to retire ont- 
standing bonds, or other évidences of indebtedness, it shall be the duty of 
the State auditor, on the request of the eorporate authorities issuing theni, 
and at the expense of the corporation in whose behalf the issue Is thus made, 
to negotiate the same, at not less than par value, and on the best terms which 
can be obtained: Provided, always, that any such county, city, towu, town- 
ship, school district or other municipal corporation issuing bonds under tlie 
provisions of this act, may through its eorporate authorities duly authorized, 
negotiate, sell or dispose of said bonds, or any part thereof, at not less than 
their par value, without the Intervention of the auditor of state: And, pro- 
vided, further, that no new bonds or other évidences of indebtedness shall 
be issued under this act, unless the same shall be ûrst authorized, as herc- 
inafter provided by a vote of a majority of the légal voters of such county, 
city, town, township, school district, or other municipal corporation voting at 
some gênerai élection, or spécial élection held for that purpose." 

Under and by virtue of this provision of law, the board of commissioners 
of the county of Saline duly ordered an élection to détermine the question of 
issuing the bonds of the county for the purpose of paylng and redeemiug the 
bonds above stated, issued to the St. Louis & Southeastern Eailway Company, 
and to the Belleville & Eldorado Railroad Company, and to another railway 
company, respectlvely, and at such élection, duly held, according to )aw. on 
the 6th day of November, 1883, a majority of the légal voters of the county of 
Saline voting at such élection voted in fa\ or of sucli proposition. Un tue iotii 
day of November, 1883, the board of commissioners of the county, by order 
duly made and entered, ordered. in complianee with such vote, tliat l!»-") 
bonds of said county, of Ç1,000 each, be issued to talie up and pay off the said 
l)onds so Issued to the St. Louis & Southeastern Railway Company, the ISeite- 
vlUe & Eldorado Railroad Company, and said other oompany; and the dnly 
constituted offlcers of said county thereafter, on the Ist day of July, 18S5, 
issued the twnds of said county in strict conformity with said act, to tue 
amount, in the aggregate, of $100,000, to talie up and pay ofC the said bonds 
so Issued to the St. Louis & Southeastern Railway Company and to the Belle- 
ville & Eldorado Railroad Company, each of said bonds being of the ténor 
and effiect following: 

"United States of America. $1,000. 

"State of Illinois, County of Saline, Punding Bond, Issued under the Act of 
1865, as Amended April 27th, 1877, and June 4th, 1879. 

"Twenty years after date, for value received, the county of Saline promises 
to pay to the bearer hereof, the sum of $1,000 in lawful money of tlie United 
States, at the office of the treasurer of the state of Illinois, in the city of New 
ïoris, with interest at the rate of six per cent, per annum, payable annuaily, 
as shown by and upon the surrender of the annexed coupons as they sévère; Uy 
beeome due, reserving, however, the right to redeem tliis bond at any tinie 
after flve years from date. This bond is one of a séries of 19.5 of lilce ténor, 
issued for the purpose of funding and retiring certain binding, subsistjug, 
légal obligations of said county, which remain outstanding and unpaid, under 
the provisions of an act of the gênerai assembly of the state of Illinois, en- 
titled 'An act to enable counties, cities, towns, townships, school districts and 
other municipal corporations to fund, retire and purehase their outstanding 
bonds, and other évidences of indebtedness, and provide for the registration 
of new bonds, or other évidences of indebtedness, in the office of the auditor 
of public aecounts,' approved February 13th, 1865, and acts amendatory 
thereto, approved April 27th, 1877, and June 4th, 1879, and in pursuance of 
a vote of the majority of the légal voters of said county, voting at an élection 
îegally called, under said act, the 6th of Novemt)er, 1883, We hereby certify 
that ail requirements of said acts hâve beon fully complied with in the issue 
hereof. 
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"In testimony whereof, we, the lUadersigned officers of sald county, being 
duly authorized to exécute this obligation on its behalf, haye hereunto set 
our signatures tlils Ist day of July. A. D. 1885. 

"W. G. Fiith, Chairmau of tlie Oounty Board. 

"[Seal.] W. E. Bumett, County Clerk." 

Each of said bonds was duly registered acooi'dlng to law with the auditor 
of tlie State of Illinois, who Indorsed upon each of sald bonds the foUowing: 

"State of Illinois. $1,000. 

"Saline County Bond. 

"Date of bond, July Ist, 1885. Payable twenty years after date. Redeem- 

able flve years after date. Interest payable July Ist, annually. Principal 

and Interest payable at the otHce of the state treasurer of the state of Illinois, 

In the City of New York, and state of New York. 

"Auditor's Office, Illinois, Springfield, Nov. 23rd, 1885. 

"I, Charles P. Swigert, auditor of public accounts of the state of Illinois, do 
hereby certify that the withln bond bas been registered in this office this day, 
pursuant to the proTisions of an aet entitled 'An act to enable counties, cities, 
towns, townships, school districts and other municipal corporations to fund, 
retire and purchase their outstanding bonds and other évidences of indebted- 
ness, and to provide for the registration of new bonds, or other évidences of 
Indebtedness, in the office of the auditor of public accounts,' approved Feb- 
ruary 13th, 1865, and acts amendatory thereto, approved April 27tli, 1877, and 
June 4th, 1879. I further certify that the aggregate equalized valuatiou of 
property assessed for taxation in said county for the year 1885 was certifled 
to this office as foUows: Real estate, $1,362,931.00. Personal propeity, ,<P477,- 
340.00. 

"In testimony whereof, I hâve hereunto subscribed my name, and afflxed 
the seal of my office, the day and year aforesaid. 

"[Seal.] Charles P. Swigert, Auditor Public Accounts." 

The county of Saline appointed an agent to solicit the exchange of bonds 
and obtained from the appellants and canceled the old bonds respectively held 
by them, and issued to them the funding bonds in lieu thereof. The ('ouiity 
of Saline thereafter, until the year 1890, paid the annual Interest on such 
new issue of bonds. 

Questions. 

LMrst. Is the county of Saline estopped by tlie récital in the funding bonds 
to assert that the bonds issued to the St. Louis & Southeastem Railway Com- 
pany and to the Belleville and Eldorado Railroad Gompanies, respectively, 
and for which the funding Iwnds were exchanged were not binding, subsist- 
ing, légal obligations of said county? 

Second. Are the funding bonds so issued by the county of Saline légal, valid, 
and binding obligations upon sald county, in the hands of a bona lide holdcr 
for value before maturity? 

Third. If the court should be of opinion that the funding bonds are in- 
valid, would it be compétent for the court in this cause, which is a suit in 
equity instituted by the county of Saline to restrain officers of the law froui 
levying and collecting a tax as required by law to pay the Interest upon tlio 
funding bonds, to grant the relief asked only upon condition that tiie county 
of Saline pay to the holders the amount of the valid bonds issued to the St. 
Louis & Southeastem Railway Company which were exchanged for the fund- 
ing iDiondsî 

The affirmative answer of the suprême court to the second ques- 
tion sustains the validity of the issue of the refunding bonds. The 
relief by iujunction granted by the court below to the county of 
Saline was predicated upon its holding that the refunding bonds 
were inralid. This conclusion, as is determined by the suprême 
court, was erroneous. The opinion of the suprême court reviews and 
disposes of every question at issue necessary to be determined, and 
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no further discussion of the matter is needed at the hands of this 
court. The judgment will be reversed, and the cause remanded, 
with directions to the court below to dismiss the bill flled by the 
county of Saline for want of equity. 



SNEED V. SABINAL MINING & MILLING CO. 

(Circuit Court of Appeals, Seventà Circuit May 4, 1S96.) 

No. 259. 

1. AliTBBATION OF NoTK — MaTEEIALITT. 

When a note is given by a corporation, payable to the manager's wlfe, 
for money due liim for salary, and for expenditures made in behalf of 
tlie Company out of funds represented by him to hâve belonged in part 
to his wife, an altération of the note so as to make it payable to the 
manager himself is a material one. 18 0. G. A. 213, Tl Fed. 493, afflrmed 
on rehearing. 

2. BAMB— BURDKN OF PrOOF. 

In an action on a note, the burden of showing Its Invalidity rests on 
the défendant; but, if It be shown that the name of the payée bas been 
changed without the consent of the malser, the défense is established, 
and the burden is then on the plaintiff to show that the altération was 
ratifled, or for other reasons was not available as a défense. 

3. Samb— LiMrrATiON dp Actions. 

If it be shown that a note bas been altered in a material respect after 
the making and delivery thereof, It Is void, and the fact that the statute 
of limitation bas run against the original cause of action is irrelevant 
4 Tkial to THE CoDBT— Spécial Findings. 

Spécifie statements in a spécial finding are not to be controUed or modi- 
fled by inferences suggested by uncertain or equivocal expressions. 
When such finding is rendered, It behooves the party havlng the burden 
of proof to see that every fact essential to the relief sought Is directly 
and unegLuivocaUy stated. Wesson v. Saline Co., 73 Fed. 917, foUowed. 

On Pétition for Rehearing. 

This was an action of assumpsit by John R. Sneed against the 
Sabinal Mining & Milling Company to recover upon a promissory 
note in the sum of $7,000, which he held as indorsee. The case was 
tried to the court without a jury, and a spécial ûnding of facts 
was made, and judgment given for défendant. The plaintiff sued 
out a wrlt of error to this court, which, on January 6, 1896, ren- 
dered an opinion aflEirming the judgment below. See 18 0. 0. A. 
213, 71 Fed. 493, where the spécial findings are set out in the 
statement of the case. The case is now heard on a pétition for 
rehearing, flled by the plaintiff. 

Adolph Moses, for plaintiff in error. 
Milton I. Beck, for défendant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This pétition proceeds upon a misap- 
prehension in respect to the burden of proof. It is true, as stated, 
that the burden to show the invalidity of the note rested upon 
the défendant; but, once it was Kiiown that the name of the payée 
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had been changed without tlie consent or authority of the maker 
of the noté, the défense was established, and the burden was upon 
the plaintlflf to show, if possible, that the altération had been rati- 
fied, or for other reason was hot available as a défense. It is 
found that some of the directors were présent in the room where 
the note was altered, but that is not a flnding that they knew of or 
consented to the change. It is aiso found that, after the change 
was made, one of the directors, Mr, James, was opposed to the 
exécution of the note, and was not satisfled therewith, until an 
indorsement was made waiving ail claims against him and an other 
as stockholders; but that falls short of a flnding that James then 
knew that the altération had been made. The flnding shows that 
at the flrst James "objected to giving Provard a note," and the 
importance of the waiver which he obtained was not affected by 
the altération. Besides, the consent of one of the directors to the 
altération was not suflQcient, if giTen, and that it was not given 
the flnding is explicit when it says, "Neither the directors as a 
body nor any of the officers of the company consented to the altér- 
ation at any time." The directors were officers of the company. 
There may be ground for supposing that the court did not intend 
by the word "officers," as hère used, to include directors; but 
speciflc statements in a spécial flnding are not to be controlled or 
modifled by inferences suggested by uncertain or equivocal ex- 
pressions. When a spécial verdict or flnding is rendered, it be- 
hooves the party on whom is the burden of proof to see to it that 
every fact essential to the relief he seeks is directly and unequivo- 
cally stated. Wesson v. Saline Co. (just decided) 73 Fed. 917. 
Care should be taken to distinguish between the flnding of a fact 
and a mère statement of évidence which tends to establish, or, it 
may be, establishes, the fact. Circumstances are stated in this 
flnding which tend to show the consent of one or more directors 
to the altération which was made; but, instead of the circumstan- 
ces, the fact of such consent, if material, should hâve been directly 
stated. It is found as a conclusion of law "that the altération 
was not fraudulently made"; but, if material, that should hâve 
been found as a fact, and not as a légal conclusion. The flnding 
of facts in a spécial flnding, as in a spécial verdict, should be in 
itself complète, and should be followed by a separate statement 
of the conclusion or conclusions of law, unmixed with matter of 
fact. To illustrate further: The flnding shows that, in order to 
procure the exécution of the note in suit, Provard made certain 
statements; but that establishes only that the statements were 
made, and not that they were true. He said, for instance, that 
a part of the money expended by him belonged to his wife, and 
therefore requested that the note be drawn in her favor. While 
this does not show that a part of the considération of the note be- 
longed to the wife, it discloses an important reason for the note 
being made payable to her, and indicates that in fact, as well as in 
law, the altération was a material one. The burden of proving 
the fact to hâve been otherwise, to say the least, was upon the 
plaintiff in error. 
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It is urged that the statute of limitations has run agaînst any 
action upon the original considération of the note, relieving the 
défendant in error from ail risk of suit by Mrs. Provard if she, in 
fact, had any interest in the note, and depriving the plalntlfE in 
error of any remedy upon the original demand of Provard for 
which the note was given. Thèse suggestions are irrelevant to 
the présent issue. The altération in question was material or im- 
material, authorized or unauthorized, when it was made; and if 
material and unauthorized, as the finding shows it was, the note 
was thereby invalidated, and no mère lapse of time could impart 
to it new validity. The pétition is denied. 



ASHMAN V. PULASKI COUNTY. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 189G.) 

No. 141. 

Municipal, Bonds — Innocent Pubchasers— Récitais. 

Récitals In county bonds, that tliey are "issued pursuant to an order of 
the county court of said county, authorized by a majority of the légal 
votes cast at an élection held in said county, pursuant to law," and uuder 
the provisions of certain statutes, and that they are in part payment of 
a "subscription to the capital stocli," of a named railroad compaiiy, estop 
the county as against an innocent purcliaser, from showing that the 
bonds are void because in fact issued as a donation to the railroad Com- 
pany, whereas the statute only authorized a subscription to its stock. 
Wesson v. Saline Co., 73 Fed. 917, followed. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

G. A. Sanders, for plaintiff in error. 
L. M. Bradley, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, Dis- 
trict Judge. 

PEU CTJRIAM. The action in this case is in assumpsit upon twelve 
bonds, for |500 each, and interest coupons attached, issued by the 
county of Pulaski, 111., bearing date October 17, 1872, and payable 
to the Cairo & Vincennes Railroad Company, or bearer, in the city 
of New York, twenty years after date, with interest thereon after 
November 1, 1872, at the rate of eight per cent, per annum, evi- 
denced by semiannual coupons. See Post v. Pulaski Co., 1 G. C. A. 
405, 49 Fed. 628, and 9 U. S. App. 1. Each bond is signed and 
attested by the county judge and by the clerk of the county court of 
Pulaski county, bears a certiflcate of registration by the auditor of 
public accounts for the state, and con tains the following récitals; 

"Thls bond Is one of two hundred of like ténor and amount of the same 
issue, and issued pursuant to an order of the county court of said county, 
authorized by a majority of the légal votes cast at an élection held in said 
county pursuant to law on the 5th day of November, A. D. 1867. This bond 
Is also issued under the provisions of 'An act to ineorporate the Cairo & Vin- 
cennes Railroad Company,' approved March 6, 1867, and under the provisions 
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of an act to amena sald act, approved February 9, 1869, aiso under the pro- 
visions of an act entltled 'An act to fund and provide for the payment of the 
railroad debts of counties, townshlps, cltles and towns,' approved April 16, 
1869, aad Is In part payment of a subscription to the capital stock of the 
Calro & Vlncennes Railroad Company, in the total sum of one hundred 
thousand dollars." 

Issue was joined by a plea of nonassumpsit, with an agreement 
that ail matters of défense might be proved under that pleaj and, 
upon written waiver of a jury, the case was tried by the court, which 
made both a gênerai and a spécial flnding, and gave judgment for 
the défendant. The flnding is to the effect that the plaintiiï was a 
good-faith purchaser of the bonds and coupons sued on (Bank t. 
Holm, 19 G. G. A. 94, 71 Fed. 489), and that, from the records of 
Pulaski county, it appeared that no subscription to the capital stock 
of the Cairo & Vincennes Railroad Gompany was ever made by 
Pulaski county, but that bonds to the amount of $95,000, of which 
thèse in suit are a part, were issued as a donation to that company; 
and for that reason the court below held them void. In short, the 
same objections are made to thèse bonds, on a like state of facts, as 
were made in Wesson v. Saline Go., and in Society for Savings t. 
Same (just decided by this court) 73 Fed. 917; and for the reasons 
there explained, and upon the authorities there cited, it must be 
held that in the hands of an innocent purchaser thèse bonds are 
valid. 

The judgment of the circuit court is therefore reversed, and the 
case remanded, with instruction to enter judgment upon the spécial 
flnding for the plaintlff for the amount due on bonds and coupons, 
with interest computed as directed in Metcalf v. Oity of Watertown, 
16 0. G. A. 37, 68 Fed. 859, and 34 U. S. App. 107. 



ROBERTSON et al. v. LION INS. 00. et aL 

(Circuit Court, W. D. Virginia. April 24, 1896.) 

AwAED— Settino Aside. 

Plaintiff and an Insurance company, belng unable to agrée as to the 
amount of a loss under a policy of lire Insurance, resorted to the arbltra- 
tion clause of such policy. Plaintiff and the Insurance company each pro- 
posed an arbitrator. ïhe arbitrator proposed by the Insurance company 
was objected to by plaintiff, and another was proposed and accepted in his 
stead. The arbitrators then proceeded to sélect an umpire, and, two naines 
being proposed, plaintiff, after inquiry, accepted one of them. The arbi- 
trators having disagreed, the umpire made an award, which differed from 
the estimate of plalntiffi's arbitrator. Plaintiff then brought suit to set 
aside the award, alleging that the umpire and the Insurance company's 
arbitrator had acted fraudulently and unfairly. No évidence, however, 
was presented which showed any undue partiality, though the award dif- 
fered from the estimate of some persons familiar with goods simllar to 
those Injured In the lire. Held, that the award should not be set aside. 

In Equity. 

Kirkpatrick & Kirkpatrîck, Blackford, Horsely & Blackford, and 
A. W. Nowlin, for complaiuanta. 
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Peatross & Harris, for défendants. 

Before SIMONTON, Circuit Judge, and PAUL, District Judge. 

SIMONTON, Circuit Judge. This is a Mil to set aside an award 
made after a loss by are, pursuant to the terms of a policy of Insur- 
ance. The complainant is a merchant of Lynchburg, Va., engaged 
in the ready-made clothing business. He sustained the loss, and is 
dissatisiied with the award. 

The law on the subject is not disputed. It is clearly stated in 4 
Minor, Inst. 152. Awards can be set aside only for: 

"(1) Improper oonduct of the arbitra tors; (2) improper conduct of tbe parties, 
or one of tliem; (3) lUegality or Injustice apparent on tlie face of the award it- 

self." 

It is stated clearly and fully by Mr. Justice Grier in Burchell v. 
Marsh, 17 How. 350: 

"Arbitrators are judges chosen by the parties to décide the matters submit- 
ted to thein, finally and without appeal. As a mode of settling disputes, it 
Bliould receive every encouragement from courts of equity. If the award Is 
n'ithin the submission, and contains the honest décision of the arbitrators, after 
a full and fair hearing of the parties, a court of equity wiil not set it aside for 
Brror, either in law or faet. A contrary course woiild be a substitution of the 
judgment of the chancellor in place of the judges chosen by the parties, and 
would malîe an award tlie commencement, not the end, of litigation. 'In or- 
fler,' says Lord Thurlow (Knox v. Symmoads, 1 Ves. Jr. 369), 'to induce the 
court to interfère, there must be something more than an error of judgment, 
Buch as corruption in the arbitrator, or gross mistalie, either apparent on the 
face of the award or to be made out by évidence; but, in case of mistake, it 
must be made out to the satisfaction of the arbitrator, and that, if it had not 
happened, he should bave made a différent award. Courts should be carefui 
to avoid a wrong use of the word 'mistake,' and, by making it synonymous wlth 
mère error of judgment, assume to themselves an arbitrai^ power over awards. 
rhe same resuit would foUow if the court should treat the arbitrators as guilty 
of corrupt partiality, merely because their award is not such a one as the chan- 
;ellor would hâve given. We are ail too prone, perhaps, to impute either weak- 
aess of intellect or corrupt motives to those who differ with us in opinion." 

The question, then, résolves itself into a question of fact. The 
insured and the insurer not being able to agrée upon the amount 
of the loss, a resort was had to the arbitration clause in the policy. 
The insured proposed as his arbitrator E. B. Schenck, of Lynchburg. 
The insurer proposed a name of its arbitrator. The person named 
was promptly objected to by the assured. The name was withdrawn, 
and A, C. Westbrook, of Atlanta, was named and was accepted in 
his stead. The bill is filled with grave charges against the char- 
acter and judgment of this arbitrator. But the record fails to dis- 
close any évidence whatever reflecting upon his character, either 
as an experienced or as an honest man. The two arbitrators, hav- 
ing been sworn according to law, proceeded to sélect an umpire, to 
décide between them in case they should diiîer. This umpire was 
selected, before they had begun possibly, certainly before they had 
compiled their own appraisement; and very properly. Then, before 
the possibility of a heated discussion over diiïerences of opinion, 
they could more easily agrée upon an umpire. A gentleman from 
Richmond was selected. His business engagements compelled him 
to décline. Thereupon two names were submitted, of persons resi- 
v.73F.no.6— 59 



930 73 FEDERAL, REPORTER. 

dent in Baltimore. Robertson, the insured, then communicated with 
Oppenheimer & Co., his friends and creditors in that city, giving 
them the names and addresses of thèse two persons, stating Ms pur- 
pose in asking about them, and requesting advice with regard to 
them. In reply, he was advised to sélect I. George Baetjer, one of 
the persons named. He was then selected as umpire. After his 
sélection, Westbrook, who, according to the évidence, had no Per- 
sonal acquaintance with him, wrote to know if he would serve. He 
replied assenting to act; and, having business, attending court as 
a witness in a county of Virginia, and other business at Roanoke, 
he called at Lynchburg on his way home, and found the arbitrators 
about concluding their work. He thereupon took his oath as um- 
pire, and, the arbitrators having differed, he concluded the award. 
The bill contains grave charges against him also. But the great 
prépondérance of the évidence, including the concurrent opinion of 
witnesses of the highest respectability and business character in 
Baltimore, who knew him, and had full opportunity of knowing 
him for years, establishes his character as a man of high integrity, 
great business capacity, and large expérience. In the estimate of 
losses by fire, he had been frequently employed both by insurers 
and insured, and his opinions were valued and respected. In his 
pleadings and in the argument, the complainant charged that thèse 
two men, Westbrook and Baetjer, were professional arbitrators, 
hirelings of insurance companies, and obedient to their behests, who 
had been foisted upon the complainant f raudulently, to his wrong. 

The record shows no justification for charges of this kind. The 
arbitrators were SM'orn in on 14th April, 1894. They made their 
flnding on the 21st. The umpire made his award on 24th of that 
month. Every fact concerning the résidence, business character, 
employment, and relation of Westbrook and of Baetjer were either 
known to, or were within easy reach of, the complainant. But he, 
having made no objection to Westbrook, and having intervened ac- 
tively to secure Baetjer, made no sign of disapproval during the pe- 
riod of the arbitration and award. Clearly, he waited on the event. 
The true test of the award is this: Is this of so extravagant a 
character as to warrant the conclusion that it was found and con- 
cluded from a partisan bias towards one of the parties? If so, un- 
der the law, it cannot stand. We hâve gone over the testimony with 
great care, and cannot see anything wliich can lead to such a con- 
clusion. As has been seen, the umpire is a man of character, ex- 
périence, and ability. He went carefully over the stock, which had 
been arranged in parcels, examining specially each parcel, and put- 
ting his valuation upon it. He diiïered, it is true, with some mer- 
chants in that Une of business in Lynchburg. But they observed 
and estimated the stock as a whole, lying as it was left after the 
flre. He went into it in détail. He differed also with the arbi- 
trator of the complainant. But the estimate of this arbitrator is 
clearly extravagant, not justifled by the expérience of persons who 
purchased the damaged stock. But, above ail, he was chosen to 
make the award by both parties under the terms of their contract, — 
the judge of their own sélection in this domestic tribunal. His er- 
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rors, if errors there were, were errors of judgment, over which we 
hare no control. They do not betray fraud, fraudaient dealing, 
gross irregularity, gross partiality, or parti sanship. The award 
cannot be disturbed. Let the bill be dismissed. 

PAUL, District Judge, concurred. 



TITLE GUAEANTEB & TRUST CO. v. NORTHERX COUXTIES INVEST- 
MENT TRUST. Limited, et al. 

(Circuit Court, D. Oregon. April 28, ISOG.) 

Trusts— Cekation — Légal Titlk. 

One M. entered into an agreement with tlie T. G. & Trust Company, 
whereby he sold and conveyed to the trust company two parcels of land, ou 
one of whicli was a theater. The parcel on wliicU the theater stood was 
subject, with other land, to a mortgage to a third party, which had been 
negotiated by the trust company. Bj' an agreement of trust, simultane- 
ously made, a trust was created in the trust company in the tlieater, and 
the land on which it stood, In favor of the trust company, to inanage tho 
theater, coUect the rents and profits, pay the expenses of management, 
and for the services of the trustée, and to repay advances to M. and cer- 
tain claims agalnst him. After such payn.ents and tlie payment of the 
mortgage, the property was to be recouveyed to il. M. retained liis box 
and an office in the theater, and also the management of tlie other par- 
cel of land, the latter for the purposes of the trust. Held, that thèse 
agreements did not create a mère mortgage, but vested the légal titlo 
to both parcels of land in the trust company, and that M. 's équitable inter- 
est was not subject to levy and sale on exécution, though the box and office 
reserved by him might be so sold. 

W. D. Fenton, for plaintiff. 
Zera Snow, for défendants. 

BELLINGEK, District Judge. This is a suit by the Title Guar- 
antee & Trust Company to enjoin the Northern Counties Investment 
Trust, Limited, and H. C. Grady, marshal, from selling certain prop- 
erty under exécution issued on a judgment against P. A. Marquam 
and wife. On November 13, 18!)4, Marquam and wife entered into 
an agreement with the Title Guarantee & Trust Company, whereby 
the former sold and conveyed to the latter ail of block 178, upon 
which is situated the Marquam Theater, known in the case as the 
flrst tract, and lots 1, 2, 3, and 4, in block 120, known as the second 
tract. The conveyance was subject to a mortgage in favor of the 
United States Mortgage Company upon the first tract, and 80 acres 
of outside land, for |300,000, which mortgage was to secure a debt 
negotiated for Marquam by the Title Guarantee & Trust Company. 
An agreement of trust was entered into on tlie same date, to which 
there was subsequently added a supplemental agreement, by which 
a trust was created in the guarantee company in the theater prop- 
erty and land, and the four lots in block 120, in favor of that com- 
pany, to manage the theater property, collect the rents and profits 
therefrom, pay the expenses of such management and opération, 
and for the services of the trustée, in connection with the trust, to 
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repay advances that migM be made to Marquam, with interest, to 
pay, pro rata, certain claims against Marquam. After thèse pay- 
ments hâve been made, and the |300,000 and interest paid, it is 
provided that the property covered by the deed of trust shall be re- 
conveyed to Marquam. Marquam retained his box in the theater 
and an office in the building, and he retained the management of 
lots 1, 2, 3, and à, for the purposes, however, of the trust. The 
défendants claim that thèse conveyances and agreements constitute 
a mortgage in faror of the guarantee company, and that the légal 
title remaining in Marquam is subject to levy and sale under an exé- 
cution levied by it. The suit is brought to enjoin such sale. It is 
further claimed that if the légal title to the property has passed, 
there remains in Marquam an équitable interest or estate, and that 
this is subject to sale on exécution. 

It is my opinion that thèse facts vest the légal title to ail the prop- 
erty in question in the Title Guarantee Company, and that the 
right or interest remaining in Marquam is not the subject of levy and 
sale under an exécution issued upon a judgment in an action at 
\aw. The agreement of the parties constituted the company the 
trustée of the parties, chargea with the management of a part of it, 
and with duties and responsibilities to ail of it. Moreover, the 
trustée acquired an interest in the property to the extent of certain 
commissions for services in procuring the loan of |300,000, and for 
such proper charges and expenses as are incurred by the trust. 

The extent of Marquam's interest, for the purposes of sale on the 
exécution levied, cannot be determined. It cannot on such sale be 
deflned, nor its marketable value estimated. It is a matter of the 
merest spéculation, so that a sale would probably resuit in its sacri- 
fice. Moreover, the proposed sale is of ail this property, as the 
only means of disposing of Marquam's interest in it, whatever that 
interest may be, and the effect of such a sale will be to obstruct the 
trust, and embarrass the title of the property in the hands of the 
trustée, to the injury of creditors whose debts are secured by it. 

The défendant company has the right to subject Marquam's in- 
terest in this property to the payment of its debt, but not by a reck- 
less and destructive procédure. Every considération of equity re- 
quires that the interest to be sold shall be flrst ascertained by a 
proper proceeding in a court of chancery. This is necessary to any 
sale of it with the reasonable expectation of realizing its market 
value. And the case, as to the second parcel of property, is in 
no wise altered by the fact that Marquam is allowed to manage it. 
There is but one trust, and it includes this property, as well as the 
other. The management of the property does not enlarge Marquam's 
interest in it, nor aid in determining the extent of such interest, nor 
in any way overcome the difflculties in the way of its proposed sale 
on exécution. 

It is argued that the theater box and office reserved to Marquam's 
use in the ti'ust agreement is property subject to be sold on this 
exécution. I see no objection to such a sale, and, if the plaintifE 
in the exécution wishes to sell the right so reserved, it may do so, 
by a précise description of the right sold, leaving open the question 
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as to whether its standing in equity to reach and subject Marquâmes 
other interest in the property to the payment o£ its debt will be 
affeeted by sucli a sale. 

The demurrer to the bill is overruled, and the motion to discharge 
the rule ta show cause is denied. 



PEARSALL V. GREAT NORTHERN Rï. CO.i 

(Circuit Court, D. Minnesota. September 14, 1895.) 

1. CoNSTiTUTiONAi, Law — Oblioation of Contkacts — AcTs Impairinq Cor- 
PORATB Franchises. 

Au accepted act of incorporation of a private corporation is a contract 
betvreen tlie state and the corporation, and any law of a state whicJi de- 
stroys or impairs any valuable franctiise granted by sucli an act violâtes 
section 10, art. 1, of tlie constitution of the United States, which provides 
that no state shall pas-s any law impairing the obligation of contracts, and 
is Ineffective, unless tlie right so to destroy or impair the franchise is re- 
served by the state before or at the time the charter is granted. 

3. Railroad Companies — Grant akd Acceptance op Franchise. 

The territory and state of Minnesota, by chapter 100 of the Laws of the 
Territory for 1856, and chapter 4 of the Spécial Laws of the State for 1865, 
granted to the Minneapolis & St. Cloud Railroad Company the right to 
buUd, operate, and lease rallroads, and the right to consolidate its stock, 
its railroads, or its pi-operty with the stock, the railroads, or the property 
of any other railroad coi-poration. Thèse grants were accepted by the cor- 
poration prior to 1866, and thls corporation has, by a change of name, be- 
come the défendant, the Great Northern Railway Company. 

B. Samb— Right of Consolidation. 

ïhe right to consolidate with anotlier railroad corporation includes the 
right to make a fair and lawful agreement with It for the interchange of 
traffic, and for the joint use of terminal facilities, the right to buy one- 
half of its stock for the shareholders of the purchaser, and the right to 
guaranty the payment of Its bonds. 

4. Samb — Vbsted Rights— Resbrvbd Power of State. 

This right to consolidate was a valuable and a vested right of the cor- 
poration after its acceptance of the grants; and section 17 of the act of 
1856, which is: "This act is hereby deciared to be a public act, and may be 
amended by any subséquent législative assembly in any manner not de- 
stroying or impairing the vested rights of said corporation,"— did not re- 
serve to the territory or to the state the power to Impair or destroy this 
vested right. 

5. Samb — Vbstins of Franchises. 

The use of a franchise granted to a corporation is not a condition précèd- 
ent to the vesting in the corporation of the right to use it. 

6. Samb — Consolidation — Control op Pahallbl Roads — Minnesota 

Bt A TUTES. 

If chapter 29 of the Laws of Minnesota for 1874, and section 3 of chap- 
ter 94 of the Laws of Minnesota for 1881, which prohibit any railroad cor- 
poration from consolidating with or purehasing tlie stock of any coipora- 
tion which owns or controls a parallel or competing line of railroad, sliould 
be eonstrued to be amendments of the acts cited. tUey are broad enough 
In their terms to prohibit the défendant corporation from consolidating 
with any corporation which owns or controls the Northern l'acitic Sys- 
tem of railroads, and from purchasing one-half the stock of such a corpora- 
tion for the use of Its shareholders. 

1 Reversed by the suprême court, Mr. Justice Field ond Mr. Justice Brewer 
dissenting. 16 Sup. Ct. 70f= 



934 73 FEDERAL REPORTER. 

7. Samb— Constitution AI, Law— Obligation op Contracts. 

lî they should be t^onstrued to be sucli amendments, they would impair 
to that exteQt tlie vested riglit of the défendant corporation to consolidate 
witli any railroad corporation wliatever, wliicli was granted to it by Its 
cliarter; and they would be ineltective, because tliey would be in violation 
of tlie constltutional provision that no state shall pass any law impa.iring 
the obligation of contracts, and also of the contract in the act of incor- 
poration that the state would make no amendment destroying or impairing 
the vested rights of this corporation. Reversed in 16 Sup. Gt. 705. 

8. Same. 

If thèse acts should not be construed to be amendments of the charter, 
they leave this right of the défendant to consolidate unaffected. 

9. Same— CoNTKOL OP Competing Link — Agreement to Pdrcuase Stock — 

Injonction. 

In either case the agreement made by the Great Northern Kailway Com- 
pany to purchase one-half the stock of a new corporation which is to own 
or to control and operate the Northern Pacific System of railroads, many 
of which are Unes either parallel to or competing with the lines owned or 
controlled and operated by the Great Northern Raihvay Company, to make 
a just and fair trafflc agreement with this corporation, and to guaranty the 
payment of its bonds, is not rendered illégal by thèse acts, and its per- 
formance cannot lawfully be enjoined on account of them. Reversed in 
16 Sup. et. 705. 

This case came before the court upon a motion for a preliminary 
injunction, upon a bill and answer that disclose the following facts: 

In 1856 the législature of the territory of Minnesota passed "An act to in- 
corporate the Mlnneapolis & St. Cloud Railroad Company" (Laws Minn. 
1856, c. 160). By that act, the territory granted to that corporation the right 
to be a corporation, the right to acquire by purchase, gift, grant, devise, or 
otherwise, to hold and to convey, ail such estate and property, real and Per- 
sonal, as should be necessary or convenient to carry Into effect the object 
and purpcse of the corporation (section 1); the right to construct and operate 
certain railroads (sections 2 and 6) ; the right to be part owner or lessee of 
any railroad in the territory (section 6); the right to exercise the power of 
eminent domain (section 7); and tlie right to eonnect with and to use any 
railroad running In the same gênerai direction as any of its proposed railroads 
(section 12). The last section of the act is: "Sec. 17. ïhis act is hereby de- 
clared to be a public act, and may l)e amended by any subséquent législative 
assembly, in any manner not destroying or impairing the vested rights of said 
corporation." In 1865 the législature of the state of Minnesota passed an 
act to amend the act of 1856, supra (Sp. Laws Minn. 1865, c. 4). By that 
act, the state granted to the Minneapolis & St. Cloud Railroad Company the 
right to eonnect with or adopt as Its own any other railroad running in the 
same gênerai direction with either of its main or branch lines (section 3); 
the right to consolidate the whole or any portion of its capital stock M'ith the 
capital of any other railroad corporation having the same gênerai direction 
or location (section 8); the right to consolidate any portion of its road and 
property with the franchises of any other i-ailroad company, or any portion 
thafeof (section 9); and the right to consolidate the whole or any portion 
of its lines of railroad, and the property pertaining thereto, with the rights, 
powers, franchises, grants, and effiects of any otlier railroad (section 12). 

It is alleged by the bill, and admltted by the answer, that the Minneapolis 
& St. Cloud Railroad Company was duly incorporated under and complied 
with the act of 1856 and its amendments, and that it duly accepted the provi- 
sions of the act of 1805 immediately after its passage. Subséquent to the 
year 1879, it constructed and put in opération a railroad from St. Cloud to 
Hinckley, in the state of Minnesota. After ttiis railroad was constructed, it 
changed its name, by permission of the législature of Minnesota, to the Great 
Northern Railway Company, and It is tlie défendant in this suit. It now 
owns some, leases some, and opérâtes and controls ail, of the lines of railroad 
of the Great Northern Railway System. This System comprises lines of 
railroad which extend from St. Paul and Duluth, in the state of Minnesota, 
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and from Superior, in the state of Wisconsin, across tlie states of Minnesota, 
^"orth Dakota, Montana, Idalio, and to the towns of Everett and Seattle, in 
tlie State of Wasliington, with many brancli and Connecting Unes; but none 
of thèse lines reacli Tacoma, in tlie state of Washington, or Portland, in the 
State of Oregon, or Winnepeg, in Canada. 

The Northern l'aeiflc Kaiiroad Company is a corporation organized under 
acts of congress, and it owns some, and, through its receivers, coutrols and 
opérâtes ail, of the lines of rallroad of the Northern Pacific Kaihvay System. 
This System comjjrises lines of railway extending from St. Paul, in Minnesota, 
and from Ashland, in Wisconsin, across the states of Minnesota, North Dakota, 
Montana, and Idaho, to Tacoma, in the state of Washington, and Portland, 
in the state of Oregon, vvith many braneh and Connecting lines, one of which 
extends to Winnepeg, in Canada. The aggregate mileage of each of thèse 
Systems of railroad is about 4,û()0 miles, and some of the lines of each of 
thèse Systems are paraliel to and some of them compote with, lines of the 
other System. The Northern l'acific liailroad Company is insolvent, and its 
l'oads and property are in the hands of receivers, who were appointed by 
the courts at the instance of the holders of bonds which are secured by the 
second, third, and Consolidated mortgages upon its property. The trustée for 
thèse bondholders has commenced suits to foreclose thèse mortgages, and tfte 
receivers are in possession under appointments in thèse foreelosure suits. 
The holders of a majority of the several classes of bonds seciirod by thèse 
three mortgages hâve agreed wlth the Great Northern Railway Company to 
procure a foreelosure sale of the property covered by thèse mortgages to a 
committee of thèse bondholders, for the beneflt of ail the holders of bonds 
secured by sald mortgages; to organize a new corporation, in which they 
will cause the title to ail of said mortgaged property to be vested, subject 
to the lien of the flrst and divisional mortgages of the Northern PacMc Rail- 
road Company; to cause the new corporation to make a fair and reasonable 
trafflc agreement with the défendant for an interchange of traffic between 
the two Systems, and for the joint use of the terminal facilities of each when- 
ever such use is con veulent and economlcal for both; to cause tlie new corpo- 
ration to issue its bonds to the amount of $100,000,000 or more, secured by 
a lien upon Its property, to issue its fuU-paid capital stock to the amount o( 
$100,000,000, and to cause its stockholders to transfer to the stockholders of 
the Great Northern Railway Company, or to some one for tlieir use, one-half 
of this stock. In considération of this agreement, the défendant corporation 
nas promised to enter into the trafflc agreement with the new corporation, 
and to guaranty the payment of the principal of Its bonds and .$0,200,000 
Interest thereon annually; and it is about to perform this promise, agaiust 
the demand and protest of the complainant. 

The complainant is the owner of 500 shares of the capital stock of the dé- 
fendant corporation, which is now worth more than $02,500; and he avers 
that, if this agreement is performed, his stock will be depreciated more than 
$5,000. He brings this suit on behalf of himself and ail other stockholders 
similarly situated who may join with him, and allèges that this agreement ia 
unlawful, because it Is beyond the powers of the corporation to make or per- 
form it, because it is in violation of chapter 21) of the Laws of Minnesota for 
1874, which is: "No railroad corporation, or the lessees, purchasers or man- 
agers of any railroad corporation, shall consolidato the stock, iiroperty or 
franchises of such corporation with, or lease or purchase tlie worlcs or fran- 
chises of, or in any way control any other railroad corporation owuing or 
having under its control a paraliel or competing line; nor shall any officer 
of such railroad corporation act as an officer of any other railroad corporation 
owning or having the control of a paraliel or competing line; and the question 
whether railroads are paraliel or competing lines shall, whon demanded by 
the party complainant, be decided by a jury as in other civil issues,"— and 
because it is in violation of section 3, c. 04, of the Laws of .Minnesota for 
1881, which is: "No railroad corporation shall consolidate Avitli. lease or pur- 
chase, or In any way become owner of, or contr'ol any other railroad corpora- 
tion, or any stock, franchises, rights of property thereof. which owns or con- 
,trols a paraliel or competing Une." And he prays that the défendant may be 
enjoined from taking any steps towards its performance. The défendant 
answers that it has ample power to make and perform this agreement under 
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Its charter; that the true construction of the provisions of the acts of 1874 
and 1881, cited, is that they do not amend or affiect its charter; and that, 
if the opposite construction is adopted, they are vold in so far as they pro- 
hiblt or affect Its rlght to make and perform thls agreement, because they 
are in violation of section 10, art. 1, of the constitution of the United States. 
The complainant replies that the right to so amend the charter of this de- 
fendant as to prohibit the performance of this agreement vyas reserved to 
the State by section 17 of the act of 1856, under which the défendant was 
incorporated, and that the laws of 1874 and 1881 were a constitutional exer- 
cise of this reserved right. 

A. H. Young and H. J. Horn, for complainant. 
M. D. arover, Davis, Kellogg & Severance, and E. P. Sanborn, for 
défendant. 

SANBORN, Circuit Judge. If there is any principle of juris- 
prudence that is beyond dispute and discussion in this nation, it is 
this: An accepted act of incorporation of a private corporation is 
a contract between the state and the corporation. Any law of a 
state which impairs or destroys a valuable franchise granted by 
such an act impairs the obligation of the contract, and is without 
effect, unless, before or at the time of the passage of the act, the 
state reserved the right to enact such a law. Const. U. S. art. 1, 
§ 10; Dartmouth Collège Case, 4 Wheat. 518, 684, 693. 695, 703; 
Bank v. Knoop, 16 ïïow. 369, 380; Binghamton Bridge Case, 3 
Wall. 51; Sala v. New Orléans, 2 Woods, 188, Fed. Cas. No. 12,246; 
Eailroad Co. v. Reid, 13 Wall. 264; Waterworks Go. v. Rivers, 115 
U. S. 674, 6 Sup. et 273; New Jersey v. Yard, 95 U. S. 104; Nt'w 
Orléans Gaslight Co. v. Louisiana, etc., Co., 115 U. S. 650, 6 Sup. Ct. 
252; Monongahela Nav. Co. v. U. S., 148 U. S. 312, 13 Sup. Ct. 622; 
Mayor, etc., of City of Houston v. Houston City St. Rv. Co. (Tex. 
Sup.) 19 S. W. 127; Smith v. Railroad Co., 64 Fed. 272, 275; Boston 
& L. R. Corp. V. Salem & L. E. Co., 2 Gray, 1; Zimmer v. State, 
30 Ark. 677; McEoberts v. Washburne, 10 Minn. 23 (Gil. 8); Wash- 
ington Bridge Co. v. State, 18 Conn. 53; Citizens' St. E. Co., v. City 
Ry. Co., 56 Fed. 746; Citizens' St. R. Co. v. City of Memphis, 53 Fed. 
715. 

This contract is threefold. It is a contract between the state and 
the corporation, between the state and the stoekholders of the cor- 
poration, and between the corporation and its stoekholders. If the 
corporation threatens to do an act beyond the powers granted to it, 
in violation of law, and in violation of this contract, the stoekholders 
are entitled to the mandate of the court to prevent it; and if, as 
the complainant allèges, the performance of the agreement which 
the défendant has made with the bondholders of the Northern Pa- 
ciâc Railroad Company is illégal, the complainant may successfully 
maintain this action for an injunction against it. Du Pont v. Rail- 
road Co., 18 Fed. 467, 470; Beach, Priv. Corp. § 429, and cases cited. 

It goes without saying that the right to make and exécute the 
agreement assailed in this suit was a valuable privilège, and, if it 
is included in one of the franchises granted to the défendant, that 
was a valaable franchise. The principal questions presented in this 
case, theref ore, are : Was the right to perform this agreement grant- 
ed to the défendant by its act of incorporation and the subséquent 
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amendment thereof in 1865? If chapter 29 of the Laws of Minne- 
sota for 1874 and section 3 of chapter 94 of the Laws of Minnesota 
for 1881 were amendments of this charter, does either of them pro- 
hibit the exercise of this right? Was the right to make such an 
amendment of the charter reserved to the state in the charter? Are 
the acts of 1874 and 1881 to be construed as amendments to this 
charter? Thèse questions will be considered in the order in which 
they hâve been stated so far as it shall be necessary in order to dé- 
termine whether or not an injunction ought now to issue as prayed. 

An agreement between railroad corporations for an interchange of 
traffie at Connecting points, and for the joint use of terminal grounds 
and facilities on reasonable terms, is a lawful contract. It is in ac- 
cord with the public policy of the nation, and is a just and rational 
method of fulfllling the requirements of the "Act to Regulate Com- 
merce," approved February 4, 1887 (24 Stat. 379; Supp. Eev. St. 529). 
U. S. V. Trans-Missouri Freight Ass'n, 7 C. C. A. 15, 78, 79, 58 Fed. 
58. This is the character of the traific contract contemplated by the 
agreement hère assailed. Ample power to make such a contract, 
and to pay for it by a guaranty of the bonds of the new corporation, 
was granted to this défendant in the gênerai authority to acquire 
such property as was necessary or convenient to carry into eflect the 
object and purposes of the corporation, to operate a railroad, to be- 
come part owner or lessee of any railroad, and to connect with and 
use any railroad running in the same gênerai direction as any of 
its roads, which is found in sections 1, 2, 6, and 12 of the act of 
1856. Laws Minn. 1856, c. 160; Zabriskie v. Railroad Co., 23 How. 
381, 390, 399; Green Bay & M. E. Co. t. Union Steamboat Co., 107 
U. S. 98, 2 Sup. et. 221; Eailroad Co. v. Howard, 7 Wall. 392, 411; 
Pittsburgh, C. & St. L. Ey. Co. v. Keokuk & H. Bridge Co., 131 U. 
S. 371, 9 Sup. et. 770; Ft. Worth Citv Co. v. Smith Bridge Co., 151 
U. S. 294, 299. 301, 14 Sup. Ct. 339; Harrison t. Railroad Co.. 13 Fed. 
522, 524; Tod v. Land Co., 57 Fed. 47, 60; Marburv v. Land Co., 10 
C. C. A. 393, 62 Fed. 335; Smead r. Eailroad Co., "il Ind. 104, 112; 
Ellerman v. Stock- Yards Co., 49 N. J. Eq. 217, 248, 250, 23 Atl. 287; 
Rogers L. & M. Works v. Southern R. Àss'n, 34 Fed. 278; Low v. 
Railroad Co., 52 Cal. 53, 58; Opdyke v. Railroad Co., 3 Dill. 55, 
70, 72, Fed. Cas. No. 10,546. 

But this agreement is more than a traffie contract. It is an 
agreement that the défendant shall hâve the traffie contract for 
itself, and one-half of the stock of the new corporation for its share- 
holders, in considération of its guaranty of the payment of the bonds 
of that corporation. Does the charter give it power to buy this stock 
in this way? The amendment of its charter made and accepted 
by it in 1865 grants to it the unrestricted right to consolidate with 
any other railroad corporation in every way in which the législature 
could conceive that such a consolidation might be made. Sp. Laws 
Minn. 1865, c. 4, §§ 8, 9, 12. Section 8 gives it the power to consoli- 
date the whole or any portion of its capital stock with the whole or 
any portion of the capital stock of any other railroad having the 
same gênerai location or direction, or to become merged therein by 
way of substitution. . Section 9 gives it the power to consolidate 
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any portion of its road and property with the franchises of any other 
railroad company, or any portion tliereof; and section 12 gives it 
the power to consolidate the whole or any portion of its main lines 
or branch railroad and ail the riglits, powers, franchises, grants, and 
effects pertaining to such roads, with the riglits, powers, franchises, 
grants, and effects of any other railroad either within or without the 
state. This unrestricted right to consolidate with any other rail- 
road corporation includes the power to buy and destroy the stock of 
that corporation, and to pay for it by the issue to its shareholders 
of stock of the défendant. It includes this power because a consoli- 
dation may be legally effected in this way. Mor. Priv. Corp. § 942. 
If the défendant may buy ail of the stock of the corporation, it may 
buy half of it. If it may pay for such stock by the issue of its own 
stock, it may do so by the payment of money, or by an absolute or 
conditional promise to pay money for it. The agreement in question 
contemplâtes the purchase of half of the stock of the new corpora- 
tion, and payment for it by a conditional promise to pay a certain 
amount of the debts of that corporation if the latter fails to do so. 
ïhe whole is greater than and includes ail its parts; and, in like 
manner, the right to consolidate with a corporation includes a right 
to purchase a part or ail of its stock for the use of shareholders of 
the purchasing company, and the right to pay for it by a guaranty 
of the payment of its bonds. There is no escape from the effect of 
this proposition on the ground that the défendant does not intend to 
completely consolidate with the new corporation, and hence that it 
has no authority to exercise the powers which it might exercise if 
it had that intention, nor on the ground that the new corporation, 
a part of the stock of which is to be purchased, is yet to be incor- 
porated. The right granted to this défendant was to consolidate 
with any railroad corporation, and it was not limited by the time 
when, or the parties by whom, the latter was or should be organized. 
One who has authority to sell and convey another's land is not de- 
prived of his authority to make a valid agreement of sale because 
he does not intend to convey, nor of his authority to convey because 
he first makes an agreement to sell in order that he may exercise 
his power to convey. The steps the défendant has agreed to take in 
this case tend towards the accomplishment of the purposes and 
objects of a consolidation, and they might ail be lawfully taken in 
perfecting an actual consolidation. Upon the principle that the 
whole includes ail its parts, the power to take them must be held 
to be included in the gênerai right to consolidate granted by this 
charter. If there could ever hâve been any doubt of this proposition, 
it is now supported by judicial authority so eminent that this court 
ought not to départ from it. Branch v. Jesup, 106 U. S. 468, 478, 
1 Sup. et. 495; Marbury v. Land Go., 10 G. G. A. 393, 404, 407, 62 Fed. 
335; Tod v. Land Go., 57 Fed. 47, 56, 57; Green Bay & M. R. Go. v. 
Union Steamboat Go., 107 U. S. 98, 100, 2 Sup. Gt. 221; Hill v. 
Kisbet, 100 Ind. 341; Smead v. Eailroad Go., 11 Ind. 104. An 
exhaustive and instructive opinion upon this question by the circuit 
court of appeals of the Sixth circuit will be found in Marbury y, Land 
Go., supra 
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Does chapter 29 of the act of 1874 or section 3 of chapter 94 of the 
act of 1881, in terms, prohibit the performance of this agreement, if 
either of them is to be construed to be an amendment of this charter? 
Section 3 of the act of 1881 provides that no railroad corporation 
shall consolidate with, lease, or purchase, or in any way become the 
owner of, or control, any other railroad corporation, or any stock 
thereof, which owns or controls a parai lel or competing Une. The 
new corporation which this agreement contemplâtes will own or con- 
trol many lines of railroad that are competing and some that are 
parallel with lines of the défendant. The défendant proposes to 
purchase one-half of the stock of this corporation, and a trafflc agree- 
ment with it, and to pay therefor by a guaranty of its bonds. It 
matters not that it proposes that the stock purchased shall be issued 
to its shareholders. The défendant railroad company buys it, and, if 
it does not propose to own and control it, it does propose that its 
owners shall own and control it, and that is not an essential différ- 
ence in the practical opération and eflect of the scheme. The con- 
clusion is that, if section 3 of the act of 1881 is an amendment of the 
défendant'» charter, the performance of this agreement falls within 
its prohibition. 

Was the riglit to impair or destroy the franchise to consolidate 
with another corporation reserved by the state at or before the grant- 
ing of the charter? ïhere was no such réservation unless it is con- 
tained in section 17 of the act of 1856, which reads: "This act is 
hereby declared to be a public act, and may be amended by any sub- 
séquent législative assembly in any manuer not destroying or im- 
pairing the vested rights of said corporation." The contention of 
counsel for the complainant that this section reserves to the state 
the power to take from the corporation ail of its rights under the 
charter, except those rights of property which it has acquired, by 
purchase or otherwise, from parties other tlian the state, cannot be 
successfully maintained. Such a construction strikes from the sec- 
tion the words "not destroying or impairing the vested rights of said 
corporation," and gives it tiie effect of a réservation of the right to 
amend in any manner. The rights of property acquired from par- 
ties other than the state could not be taken from its stockholders 
without considération under the réservation of the unlimited power 
to alter, amend, or repeal the charter. Greenwood v. Freight Go., 
105 U. S. 13, 19; Kent v. Mining Oo., 78 N. Y. 159, 182; Close v. 
Noyé (Super. Buff.) 26 N. Y. Supp. 93; Hawthorne v. Calef, 2 Wall. 
10. But the court is forbidden to strike from this provision of the 
act the limiting clause "not destroying or impairing the vested rights 
of said corporation," by the familiar rule that ail the words of a 
law should hâve effect rather than that part should perish by con- 
struction. Knox Go. V. Morton, 15 G. G. A. 671, 68 Fed. 790; Gity 
of St. Louis V. Lane, 110 Mo. 254, 258, 19 S. W. 533. Again, a cor- 
poration has vested rights in ail the valuable franchises granted to 
it by the state. The state excepted none of thèse rights from the 
provision of section 17. That provision was that it might amend the 
charter in any manner that did not, and that it would not amend it 
in any manner that did, affect any of the vested rights of the cor- 
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poration. The conclusive presumption from the fact that the lég- 
islature excepted none of thèse rights from this provision is that 
they intended to except none, and it is not in the power of the court 
to do so. Madden v. Lancaster Co., 12 0. C. A. 560, 573, 65 Ped. 188; 
Morgan v. City of Des Moines, 8 0. 0. A. 569, 60 Fed. 208; Mciver 
V. Eagan, 2 Wheat. 25, 29; Bank v. Dalton, 9 How. 522, 528; Vance 
V. Vance, 108 U. S. 514, 521, 2 Sup. Ct. 854. Moreover, if this task 
was undertaken, the unanswerable question would immediately pré- 
sent itself , what rights shall be excepted, and what shall not be? 

It is difficult to perceive, after a patient examination of ail the 
authorities cited on both sides of this case, and a careful considéra- 
tion of the question, how this provision of the contract can be held 
to reserve to the state the right to pass any law which, in the ab- 
sence of this provision, would hâve been in violation of section 10, 
art. 1, of the constitution. The plain eflt'ect of the provision is that 
the state will not amend this charter in any way that will impair 
or destroy the vested rights of the corporation, and that it may 
amend it in any other way. The provision of the constitution is 
that no state shall pass any law impairing the obligation of con- 
tracts. Any amendment that does not impair a vested right of the 
corporation under this contract does not impair its obligation, and 
any amendment that does impair its obligation necessarily impairs 
a vested right. Smith v. Kailroad Co., 64 Fed. 272, 275. An ap- 
plication to section 17 of the ordinary rules of interprétation dem- 
onstrates thit this is the true construction of the section. One 
of thèse rules is that the court may place itself in the place of the 
contracting parties for the purpose of discovering their intention, 
and that, when that intention is manifest, it will control, regardless 
of technical rules of construction. Binghamton Bridge Case, 3 
Wall. 78, 80; Boston & L. E. Corp. v. Salem & L. E. Co., 2 Gray, 1; 
Prentice v. Forwarding Oo., 7 O. 0. A. 293, 58 Fed. 437, 443; Gunn 
V. Black, 8 C. C. A. 541, 60 Fed. 158; Witt v. Bail way Co., 38 Minn. 
122, 127, 35 N. W. 862; Driscoll v. Green, 59 N. H. 101; Johnson v. 
Simpson, 36 N. H. 91; Walsh v. Hill, 38 Cal. 481, 486, 487. Let 
us apply this rule. 

In 1819, in the Dartmouth Collège Case, the suprême court had 
declared that the franchise granted to the trustées of Dartmouth 
Collège to elect their own successors was a valuable franchise, which 
the state of New Hampshire was prohibited by the constitution 
from destroying or impairing. In his opinion in that case, Mr. Jus- 
tice Story had conclusively answered the argument now made by 
complainant's counsel in this case, that the only rights secured by 
this section are rights of property acquired from parties other than 
the state. He said: 

"A grant of franchise is not, in point of principle, distinguishable from a 
grant of any otlier property." 4 Wtieat 684:. 

At page 697 he said: 

"Anottier objection growing out of and connected with that which we 
hâve been considering is that no grants are within the constitutional pro- 
hibition, except such as respect property in the strict sensé of the terra,— 
tha'i is to say, beneilcial interests In lands, tenements, and hereditaments, 
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etc., whlch may be sold by the grantees for their own benefit; and that grants 
of franchises, immunities, and authorities not valuable to tbe parties, as prop- 
erty, are excluded from its purview. No authority bas been cited to sustain 
this distinction, and no reason is perceived to justify its adoption." 

At page 699 he said: 

"In respect to corporate franchises, they are, properly speaking, légal es- 
tâtes, vested in the corporation itself, as soon as it is iu esse. ïhey are 
not mère naked powers, granted to the corporation, but powers coupled with 
an interest. The property of the coiporation rests upon the possession of its 
franchises; and, whatever may be thought as to the corporators, It cannot 
be denled that the corporation itself bas a légal interest in them." 

And at page 701 he said: 

"Could the législature of New Hampshire hâve selzed the land given by 
the State of Vermont to the corporation, and appropriated it to uses distinct 
from those intended by the charlty, agalnst the will of the trustées? This 
question cannot be answered in the affirmative until it is established that 
the législature may lawfully take the property of A., and give it to B.; and, 
if it could not take avi'ay or restrain the corporate funds, upon what pretense 
can it take away or restrain the corporate franchises? Without the fran- 
chises, the funds could not be used for coi-porate purposes; but, without the 
funds, the possession of the franchises might still be of inestimable value to 
the collège, and to the cause of religion and learning." 

In 1845 the législature of the state of Ohio had passed a gênerai 
banking law, which required banks to pay to the state 6 per cent, 
of their semiannual dividends in lieu of ail other taxes. In 1847 
the State Bank of Ohio had been incorporated under this law. In 
1851 the législature of Ohio had passed a gênerai law which required 
banks in that state to pay a larger amount of taxes than was re- 
quired by the law of 1845. In 1853 the suprême court had held that 
this provision of the law of 1851, which increased the tax, was un- 
constitutional, and that the bank was not required to pay the in- 
creased amount. Mr. Justice McLean, in delivering the opinion of 
the suprême court, had said: 

"Every valuable privilège given by the charter, and which conduced to an 
acceptance of it and an organization under it, is a coutract which cannot be 
changed by the législature, where the power to do so is not reserved in the 
«harter." Bank v. Kuoop, 16 How. 369, 380. 

In 1856 the législature of the territory of Minnesota convened at 
St. Paul, more than 200 miles from the nearest railroad, with an 
area of fertile, but unoccupied, lands, stretching to the north and 
west of them, so vast and so distant from the commercial centers 
that there was no hope of its occupation or cultivation, until its 
products could be moved and the needs of its occupants could be 
supplied through railroad transportation. In this state of the law 
and of the territory they represented, this législature sat bidding 
for the construction and opération of railroads through their terri- 
tory. They offered to this railroad company the right to build and 
operate a railroad in a northerly direction from Minneapolis, and in 
a southerly direction, by way of West St. Paul, to lowa, and the 
right to connect with and use any railroad running in the same gên- 
erai direction as either of thèse lines. Nine years passed, but no rail- 
road had been built. The législature amended their ofEer, and in- 
creased their bid. In addition to ail the franchises granted in 1856, 
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they offered to this corporation, in varions forms, the right to con- 
solidate with any other railroad corporation whatever. Tliese of- 
fers were accepted, and became the contract between the state and 
the Company. The original contract of 1856 contained, and the 
amended contract of 1865 carried with it, the agreement that it 
might be amended by the state in any manner not destroying or im- 
pairing the vested rights of the corporation. The législatures of 
some of the states had attempted to revoke or impair franchises that 
had been granted to corporations, and had been prevented from so 
doing by the décisions of the suprême court. That court had de- 
clared that every valuable privilège given by the charter which con- 
duced to an acceptance of it or an organization under it was a con- 
tract vphich could not be changed by the législature where the power 
to do so was not reserved in the charter. Mr. Justice Story had 
declared that corporate franchises were légal estâtes vested in the 
corporation itself as soon as it was in esse. The législature of Min- 
nesota were offering every inducement in their power to secure the 
opération of railroads. What did they mean when they agreed 
with this corporation that they would not so amend its charter as 
to destroy or impair its vested rights? The question carries its an- 
swer. The conclusion is irrésistible that they meant that they 
would never so amend that charter as to impair or destroy any fran- 
chises or rights of the corporation which the suprême court had de- 
clared vested as soon as it was accepted and rested under the pro- 
tection of the constitution. 

Another canon of interprétation is that, where the language of a 
contract or statute is unambiguous, it must be held to mean what 
it clearly expresses, and no strained or reflned rule of construction 
can be applied to any part of it, to defeat it. Knox Co. v. Morton, 
15 C. C. A. 671, 68 Fed. 789; U. S. v. Fisher, 2 Cranch, 358, 399; 
Railway Co. v. Phelps, 137 U. S. 528, 536, 11 Sup. Ct 1G8; Bedsworth 
V. Bowman, 104 Mo. 44, 49, 15 S. W. 990; Warren v. Paving Co., 115 
Mo. 572, 576, 22 S. W. 490. The natural and obvions meaning of the 
language contained in section 17 is that the législature reserved the 
right to amend this charter in matters of form, procédure, and in 
other respects that would not affect the substantial rights of the cor- 
poration, and that they made no further réservation. Counsel for 
plaintiff urged as an objection to this construction that it leaves the 
rights of the state and of the corporation j ust where they would hâve 
been if section 17 had not been enacted. This is true, but this is 
where section 17 leaves thèse rights when every word it contains 
is given its natural and obvions meaning. This construction makes 
the section declaratory of the law as the suprême court had inter- 
preted it, and it is not unusual for législatures to pass acts declara- 
tory of the gênerai law. The circumstances under which the act was 
passed point with almost compelling force to the conclusion that 
this section was added to deflne and limit the extent of the power 
of amendment, and to assure the corporation that its substantial 
rights would not be assailed by the territory or the state; and, in 
any event, there is nothing in the act itself, or in the circumstances 
surrounding its enactment, to warrant this court in repealing or 
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îgDoring both the gênerai law and the statute wMch plainly declared 
it 

Another contention of counsel for the complainant is that section 
17 should be construed to read: "This act is hereby declared to be 
a public act, and may be amended by any subséquent législative as- 
sembly in any manner net destroying or impairing any rights of said 
corporation which hâve been exercised at the time of the amend- 
ment." And they maintain that, because the right to consolidate 
with another corporation had not been exercised by the défendant, 
when the acts of 1874 and 1881 vs-ere passed, the right was excepted 
from the saving clause of section 17, and was lawfully restricted. 
In support of this proposition, they cite Tomlinson v. Jessup, 15 
Wall. 454; Miller v. State, Id. 478; Hamilton Gaslight & Coke Co, 
T. City of Hamilton, 13 Sup. Ct. 90; Shields v. OMo, 95 U. S. 319, 324; 
Kailroad Oo. v. Maine, 96 U. S. 499, 510; Grreenwood v. Freight Co., 
105 U. S. 13; Newport & C. Bridge Co. v. U. S., Id. 470; Waterworks 
v. Schottler, 110 U. S. 347, 4 Sup. Ct. 48; Crease v. Babcock, 23 Pick. 
334; In re Oliver Lee & Co.'s Bank, 21 N. Y. 9; Union Imp. Co. v. 
Corn., 69 Pa. St. 140; Eailroad Co. v. Smith, 47 Me. 34; City of Rox- 
bury V. Boston & P. B. Co., 6 Cush. 424, 431; Eailroad Co. v. Stamps 
(Ga.) 11 S. E. 442; Central Railroad & Banking Co. v. State, 
54 Ga. 401. Thèse authorities, however, do not make this dis- 
tinction or support this proposition. A careful, patient examina- 
tion of them discloses the fact that in every case except that of New- 
port & C. Bridge Co. v. U. S., 105 U. S. 470, the state had, prior to 
•or at the time of the grant of the charter under considération, ex- 
pressly reserved to itself the unlimited power to alter or repeal it; 
and in the Bridge Company Case congress had reserved the right 
to withdraw its assent to the construction of the bridge, or to direct 
necessary modifications or altérations thereof, and by subséquent 
action, which was sustained, simply required some changes to be 
made in the construction of the bridge. Thèse cases rest upon the 
acknowledged principle that when the state, before or at the time 
of the grant of a charter to a corporation, expressly reserves the 
right to alter or repeal it, that réservation becomes a part of the 
contra ct between the state and the corporation; and the franchises 
are then, by the express terms of the contract, revocable at the will 
of the state. This case is not ruled by thèse authorities, because, 
as we hâve seen, the territory and state did not reserve the power 
to alter or repeal this charter, but limited its réservation to the 
power to amend it "in any manner not destroying or impairing the 
vested rights of said corporation." 

Every valuable franchise granted to this corporation vested in it 
!When the act making the grant was accepted. The three great fran- 
chises granted were the franchise to build a railroad, to operate a 
rî^llroad, and to consolidate with another railroad corporation. The 
Ciiief value of every franchise is in its présent or future use. It 
dérives little value from the past. Section 17 was in effect a cove- 
nant against any amendment that would impair any vested right 
of this corporation. Can it be successfully maintained that the right 
to a franchise is ne ver a vested right until the franchise is used? 
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Has a railroad corporation, after acceptance of its charter and or- 
ganization, no vested right to condemn land for its road until it 
has condemned some, no vested right to build its road until it has 
built some, no vested right to run its engines and cars until it has 
run some, no vested right to collect toUs until it has collected some, 
and no vested right to consolidate with another corporation (where 
that franchise is granted in the charter) until it has consolidated 
with one? Thèse questions carry their answers. There is no dis- 
tinction, in reason or in the authorities, between the right to a fran- 
chise that has been and the right to one that has not been used, be- 
fore the latter is forfeited for nonuser. The légal presumption is 
that each of the valuable franchises granted in a charter formed a 
part of the considération for its acceptance, and the investment of 
capital in the stock of the corporation; and, as it is impossible to 
détermine which of them formed the chief inducement, the right to 
those exercised flrst and the right used last vest alike in the corpo- 
ration as soon as the grant which gives theni is accepted, and they 
are ail equally protected by the constitutional inhibition to im- 
pair the obligation of the contract both before and after they are 
used. 

Sala V, New Orléans, 2 Woods, 188, Fed. Cas. No. 12,246, and Zim- 
mer v. State, 30 Ark. 677, are cases in which rights to franchises that 
had never been exercised at ail were held to be vested rights, and 
state législation which attempted to impair thèse franchises before 
they were exercised was held to be in violation of the constitutional 
prohibition. And ail cases of this class, from the Dartmouth Col- 
lège Case down, were necessarily cases in which state législation 
attempted to impair the value of those portions of the franchises 
that had not been used, — the value of their use in the future, and 
not in the past. In Sala v. New Orléans, supra, the franchise to 
the city to issue bonds to pay for the waterworks, which was con- 
tâlned in the charter of the waterworks company, was impaired by 
onerous restrictions before it was exercised, and the act which re- 
stricted it was held ineflective. In Zimmer v. State the state of 
Arkansas attempted to impair, by a subséquent constitution, the 
franchise of a railroad corporation to consolidate with another before 
that franchise had been exercised; but the suprême court of that 
state held that this franchise could neither be withdrawn nor im- 
paired by either a law or a constitution of the state. A franchise 
to consolidate with another corporation is incorporeal and intangible, 
but it is property, and often valuable property. Such a franchise 
cannot be taken for public use without condemnation and the pay- 
ment of just compensation. Eailroad Co. v. Reid, 13 Wall. 264; 
Montgomery Co. v. Bridge Co., 110 Pa. St. 54, 58, 20 Atl. 407; Monon- 
gahela Nav. Co. v. U. S., 148 U. S. 312, 341, 13 Sup. Ct. 022. 

In the case last cited, Mr. Justice Brewer, delivering the opinion 
of the suprême court, and speaking of the franchise of the naviga- 
tion Company to take tolls, said: 

"The franchise is a vested right. The state has power to grant it. It 
may retake it, as it may taise other private property for publie uses, upon 
the payment of just compensation. A like, thougb a superior, power exists 
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in the national govemment. It may talie it for public purposes, and take 
it even against the will offthe State; but it can no more taise the franchise 
which the state bas given than it can any private property belonging to an 
individual." 

This is the last expression of the suprême court on this question, 
and it must conclude this discussion. The suprême court is the final 
arbiter upon ail the questions that hâve been considered in this 
case. Its décisions are binding upon this court, and, whenever that 
court has decided a question that is afterwards presented hère, it is 
the primary duty of this court to conform to that décision. Unless 
the opinions of the suprême court that hâve been cited hâve been 
misread, and their purport has been misconceived, they hâve decided 
every question that has been considered hère, and left this court no 
power or duty but to follow those décisions. Unless the décisions 
of the suprême court from the Dartmouth Collège Case, in 1819, to 
the Case of the Navigation Company, in 1892, are to be disregarded, 
the franchise to consolidate with another railroad corporation was a 
vested right of this défendant from the time of its acceptance of its 
grant; and any law of the state which impaired that right was in- 
effectuai, unless the power so to do was reserved by the législature 
before or at the time of the grant. The législature of Minnesota not 
only failed to reserve any such right, but, in effect, it contracted that 
the state would not impair any of the vested rights of the corporation 
by any amendment of the charter. If chapter 29 of the Laws of 1874 
and section 3 of chapter 94 of the Laws of 1881 are to be construed 
to be amendments of this charter, they restrict and impair the right 
of this défendant to consolidate with any other railroad company, 
and to that extent they are ineffective. 

A single question remains. It is whether or not chapter 29 of the 
Laws of 1874 and section 3 of chapter 94 of the Laws of 1881 should 
be construed to be amendments of the charter of the défendant. 
But it is unnecessary to détermine that question in order to décide 
this preliminary motion. If they should be considered to be amend- 
ments of that charter, they are ineffective, for the reasons that hâve 
been stated; and, if they should not be deemed to be amendments 
of that charter, they leave it unaffected, and the right to consolidate 
unrestricted. In either event the agreement assailed in this case 
is not illégal on account of thèse statutes. For this reason this ques- 
tion will not now be considered, and the motion for the preliminary 
injunction will be denied. 
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OLD NAT. BANK OF GRAND RAPIDS et al. v. SAME. 

(Circuit Court of Appeals, Kighth Circuit. April 13, 1896.) 

Nos. 682, 683. 

1. Dked bt Trustées— Prbsumption of Atthobitt. 

The fact that trustées holding lands in trust for a national b.ank form- 
ally and regularly exécute a deed thereof to a third party itself raises a 
presumption that the deed was made pursuant to a regular resolution of 
V. 73F.no. 6— 60 
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the bank's board of directors. and the deed must be held sufficipnt tn ron- 
vey the légal title -where there Is nothing to rebut the presumption. 

2. Vendor's Lien— Prbtended Sale. 

ïhere can be iio vendor's lien in favor of a bank which causes lauds 
held in trust for it to be conveyed to a corporation, for tlie purpose of giv- 
ing such corporation the appearance of ownersliip, and the power and 
opportunlty to deal wlth strangers as the owner, when In reality It takes 
the lands In trust for the bank. ïhere can be no vendor's lien when 
there is no actual sale. 

8. C0KPORA.TIONS— Ultra Vires— Estoppel. 

A bank which causes property owned by It to be conveyed by a deed 
regular In form to a worthless corporation, organiised by its own direct- 
ors, and then loans such corporation money, takes its notes, and discounts 
them wlth strangers, by representing them as prime paper and on the 
strength of such corporation' s appaix^nt ownership of such property, la 
thereafter estopped, as agalnst the holders of the notes, to assert that the 
conveyance was ultra vires. 

4. Same — Insolvbnct — Cheditors akd Stockholders. 

A bank for which certain mill property was held in trust caused the 
same to be conveyed to a corporation, organlzed among its own olficers 
and directors, wlth a view to loanlng to such coi"poratlon money where- 
wlth to repair and operate the mihs and make them salable. The bank 
directors who subscribed for stock in the mill corporation had a secret 
agreement with the bank that, after a sale of the property was efCected, 
the proceeds should be flrst applled to repay the amount of thelr sub- 
scrlptlons. The money was loaned accordingly, the bank taklug the mill 
company's notes, and dlscounting them with Innocent third parties. No 
sale was effected, and the bank and mill company failed, and ail their 
property went Into the hands of the bank's receiver. Thereafter the mill 
Company gave to such subscribers Its own notes, secured by mortgage, 
for the amounts paid on the stock, and the notes were then transferred to 
alleged innocent purchasers. Eelè, that thèse notes were without consid- 
ération, that thls was a futile attempt to divert the property of an insol- 
vent corporation from its creditors to its stockholders, and that the pro- 
ceeds of the receiver's sale of the mill property must be equally distrlb- 
uted among the holders of the notes given by it to the bank for the bor- 
rowed money, the receiver taking, for the bank's creditors, the proportion 
applicable to such of the notes as were retained by the bank. 

Appeals from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

Morris M. Cohn, for appellants E. J. Butler, trustée, and Oscar 
Davis et al. 

W. 0. Eatcliffe, John Pletcher, and E. W. Kimball, for appellants 
Old Nat. Bank of Grand Eapids, Mich., and Southern Nat. Bank of 
New York. 

S. B. Cockrill and Ashley Cockrill, for appellee Sterling R. Oock- 
rill, receiver of First Nat. Bank of Little Rock, Ark. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Thèse controversies arise over the 
distribution of the proceeds of some cotton mills in the city of Little 
Rock and the lands on which they stood, which were sold under an 
agreement by ail the parties to the original suit that the money 
derived from the sale should be paid into the court below and should 
stand in the place of the real estate. In a suit brought in that court, 
before the sale of the property, by Sterling R. Cockrill, as receiver 
of the First National Bank of Little Rock, Ark,, the appellee. 
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against the appellants in thèse cases, and against ail parties inter- 
ested in this property, a decree was rendered that the receiver was 
entitled to recover ail the proceeds of this sale, for the beneflt of ail 
the creditors of the First National Bank. The Old National Bank 
of Grand Kapids, Mich., and the Southern National Bank of New 
York, joined in one appeal from this decree, and E. J. Butler, as 
trustée in a certain trust deed of the property, and those who held 
the notes described in that deed, joined in the other appeal. The 
question is, to which of thèse parties do the proceeds of the sale of 
this real estate belong? 

On Fehruary 3, 1893, the First National Bank of Little Kock, Ark., 
was insolvent, and the comptroller of the currency appointed a re- 
ceiver of its property, who took possession of and has since been ad- 
ministering it. The légal title to the real estate, the proceeds of 
which are hère in question, was then in the Little Rock Ootton Mills, 
a corporation which was organized on May 19, 1891. That corpora- 
tion had taken possession of this property in the summer of 1891, 
had borrowed |23,000 of the First National Bank, which it had 
used to buy new machinery for, to make repairs upon, and to operate 
the mills, and had given its promissory notes to that bank for this 
money. Thèse notes were unpaid. The First National Bank held 
two of them, which amount to |8,000. It had negotiated two of them, 
which amount to $11,000, for value and before maturity, to the 
Southern National Bank of New York ; and it had negotiated one of 
them, which was for $4,000, for value and before maturity, to the Old 
National Bank of Grand Rapids, Michigan. The Little Rock Ootton 
Mills was insolvent. It had no property but the real estate, the pro- 
ceeds of which are hère in question, and it owed no debts but the 
$23,000, evidenced by thèse notes. The receiver of the First National 
Bank, soon after his appointment, took possession of thèse mills and 
this property of the cotton mills, and held it as such receiver until it 
was sold by the order of the court. 

The property of an insolvent corporation constitutes a trust fund, 
pledged to the payment of ail its debts, equally and ratablv. Gra- 
ham V. Railroad Oo., 102 U. S. 148, 161; Railway Co. v. Ham, 114 
U. S. 587, 594, 5 Sup. Ct. 1081; Richardson v. Green, 133 U. S. 30, 
44, 10 Sup. Ct. 280. In view of this principle, there can be no doubt, 
under the state of facts which we hâve recited, that the proceeds of 
the property of the cotton mills ought to be distributed pro rata 
among the three banks, which hold thèse notes and are its only credi- 
tors. The receiver of the First National Bank, however, seeks to 
escape from the effect of this principle, and to recover the entire pro- 
ceeds of this property, by virtue of thèse additional facts: 

Prior to June 29, 1889, this property belonged to another insolvent 
corporation, which conveyed it to P. K. Roots and Oscar Davis, in 
trust, for the First National Bank and the German National Bank, 
in satisfaction of debts owed to them. This property was silent and 
unproductive. The président, the cashier, and the directors of the 
First National Bank decided to organize the Little Rock Cotton 
Mills, to hâve this property conveyed to that corporation, to hâve that 
corporation operate the mills, and then to sell them for the highest 
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price it could obtain. The purpose of this plan was to make the mill 
property more salable by putting it into opération, and thus to en- 
able the bank to realize a larger amount for it; and the reason for 
putting the title to it in the Little Rock Cotton Mills was evidently 
to hâve a corporation that could make bills receivable that could be 
discounted on the crédit of this property, and to hâve a corporation 
to carry on a business which, under its charter, the bank might not 
be able lawf ully to conduct. The bank had eleven directors. Six of 
them joined with one Gréer and incorporated the Little Rock Ootton 
Mills on May 1!), 1891. They made four of their number members 
of its board of directors, which consisted of seven. They chose one 
of their number président of that corporation, and thèse offlcers re- 
mained such, and conducted the affaira of the cotton mill s, until this 
suit was commenced. They filed a certiâcate in the otfice of the sec- 
retary of the state of Arkansas, that each of them held 20 shares of 
f25 each of the capital stock of that corporation, that |3,000 of its 
capital stock had been actually paid in by the subscribers, and that 
one Robert Gréer had subscribed for 200 shares. When this had 
been doue, H. G. Allis was président of the First National Bank, 
and H. G. Allis, N. Kupferle, Gus Blass, M. G. Hall, William Far- 
rell, Mark M. Cohn, Logan H. Roots, W. H. Haliburton, George 
H. Sanders, and G. M. Taylor were its directors, and George H. 
Sanders was its counsel. N. Kupferle was président of the Little 
Rock Cotton Mills, and H. G. Allis, N. Kupferle, M. G. Hall, Mark 
M. Cohn, Robert Gréer, E. J. Butler, and George R. Brown were its 
directors. Before thèse directors of the First National Bank sub- 
scribed for their shares of the capital stock of the cotton niills, they, 
as président and directors of the bank, agreed with themselves as in- 
dividuals that those of the directors and stockholdêrs of that bank 
who subscribed and paid for stock in the cotton mills should be flrst 
repaid the amounts they paid for the stock, out of the proceeds of the 
sale of the mills when made; but they did not make this agree- 
ment with Robert Gréer, who subscribed for 200 shares. Pursuant 
to this contract, H. G. Allis, N. Kupferle, Gus Blass, M. G. Hall, 
William Farrell, Mark M. Cohn, George R. Brown, and E. J. But- 
ler each subscribed for 20 shares of the stock of the cotton mills, 
and each paid or promised to pay |500 therefor. About May 25, 
1891, the First National Bank bought the interest of the German 
National Bank in the property in question, and the latter bank au- 
thorized its président and Oscar Davis, its cashier, to convey it. 
Thereupon, on the request of the président of the First National 
Bank, and with the knowledge and consent of ail its directors and 
offlcers. Oscar Davis and P. K. Roots conveyed the real estate in 
question to the Little Rock Ootton Mills, by deed dated May 25, 
1891, which recited that they held the property in trust for the two 
banks, and that the conveyance was "executed by their directors, 
and at their request, and for their benefit." The several notes of the 
Little Rock Ootton Mills, which évidence its indebtedness for the 
123,000, were made more than a year after this deed had been re- 
corded, and in the months of June and October, 1892. No record 
of the passage of any resolution by the board of directors of the 
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bank, autliorizing their trustées, Davis and Roots, to make the deed 
to the cotton mills, was produced at the trial, but several of the 
directors testifled that such a resolution was passed. The Little 
Eock Cotton Mills paid nothing for the conveyance made by Davis 
and Eoots to it; but, soon after that conveyance was made, it pro- 
ceeded to borrow money of the First iS'ational Bank, upon its notes, 
and to repair, improve, and operate the mills with this money. For 
this purpose it borrowed and used $23,000, and when its property 
was sold it brought but |15,000. When the First National Bank 
discounted the notes of the cotton mills, now held by the Old National 
Bank and the Southern National Bank, it represented that thèse 
notes were prime paper; and those banks had no notice, other than 
the record of the deeds, that the cotton mills did not own the prop- 
erty conveyed to it by Davis and Roots. On March 3, 1893, after 
the' bank and the cotton mills had both become insolvent, when ail 
their property was in possession of the receiver of the bank, and 
about two years after the stockholders of the cotton mills had taken 
their stock, that corporation made and delivered to each of the sub- 
scribers to its stock, who were either directors or stockholders of the 
bank, its promissory note for |500, and made a trust deed of ail its 
property to secure the payment of thèse notes. A few days after this 
deed was made and recorded, the cotton mills made another trust 
deed, to secure the payment of its notes for $23,000, held by the three 
banks. The subscribers to the stock of the cotton mills, who re- 
ceived notes for $.500, immediately transferred them to other parties, 
who claimed to be bona iide purchasers thereof for value. The hold- 
ers of ail thèse notes, the Little Rock Cotton Mills, and the trustée 
named in thèse trust deeds were parties to the suit brought by the 
receiver of the First National Bank, and a part of the relief sought 
in that suit was that thèse mortgages should be set aside and de- 
clared to be void. 

Upon this State of facts, counsel for the receiver of the bank in- 
sists that he is entitled to ail the proceeds of the property of the 
Little Rock Cotton Mills, to be distributed pro rata among the gên- 
erai creditors of the bank; counsel for the Old National Bank and 
the Southern National Bank contend that thèse banks hâve a prior 
claim in equity to thèse proceeds; and counsel for the holders of 
the $500 notes maintain that they hâve a right to thèse proceeds 
supcrior to that of the First National Bank. It is conceded on ail 
hands that Davis and Roots had no bénéficiai interest in the mill 
property, but held the title to it in trust for the First National Bank 
after the latter purchased the interest of the German National Bank 
therein. Resting upon this concession, counsel for the receiver base 
their contention on three propositions: They say — First, that there 
never was any resolution or other action of the board of directors 
which authorized Davis and Roots to convey the property to the 
Little Rock Cotton Mills, and hence the bank always ovvned it; sec- 
ond, that if the board ever passed such a resolution, the conveyance 
to the cotton mills was void, because it was made at the instanee of 
the directors of the bank to a corporation of their own, to enable 
the bank to conduct a business beyond its powers; and, third, if 
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the conveyance was valid, the cotton mills paid nothing for it, and 
the bank had a vendor's lien upon the property for more than the 
amount realized from its sale. 

The flrst and third propositions cannot be maintained upon the 
évidence. The testimony is clear and convincing that the board of 
directors of the First National Bank did pass a resolution which au- 
thorized and requested Davis and Eoots to convey this property to 
the cotton mills, although no record of it was produced, and perhaps 
none was ever made. It was, however, the passage of the resolution, 
not the record of it, that gave the authority to make the conveyance. 
Moreover, Davis and Roots recited in their deed that it was exe- 
cuted by the directors of this bank, at their request, and for their 
beneflt. The First National Bank had undoubtedly lawful right and 
ample power to direct this conveyance to be made by its trustées, 
and, at its request, thèse trustées had the right and the power to 
make it. On the face of the deed their power appears to hâve been 
lawfully exercised. The fact that this deed was formally and regu- 
larly executed by thèse trustées at once raises the presumption that 
it was made pursuant to a regular resolution of the board of direc- 
tors of the bank, and by its direction, and there is nothing in this 
record to overcome that presumption. A conveyance by trustées, 
formally executed, and not necessarily beyond the scope of their 
powers, will, in the absence of proof to the contrary, be presumed 
to hâve been made by lawful authority. Acts done which présup- 
pose the existence of other acts to make them legally operative are 
presumptive proof of the latter. City of Lincoln v. Sun Vapor Street- 
Light Co., 19 U. 8. App. 431, 438, 8 G. C. A. 253, 257, and 59 Fed. 756, 
760; BarberAsphaltPavingCo. V. City of Denver, 72Fed. 336; Lin- 
coln v. Iron Ce, 103 U. S. 412, 416; Bank of U. S. v. Dandridge, 12 
Wheat. 64, 70; Omaha Bridge Cases, 10 U. S. App. 98, 189, 2 C. C. A. 
174, 240, and 51 Fed. 309, 326, 327; Union Water Co. v. Murphv's 
Fiat Fluming Co., 22 Cal. 620, 629. The deed to the Little Rock 
Cotton Mills, therefore, must be held, upon this record, to be sufîi- 
cient to convey the légal title to the property it describes to that 
corporation. 

As to the vendor's lien, there is no évidence whatever of its exist- 
ence. No one came to testify that the bank sold this property to 
the cotton mills, or that the cotton mills bought it of the bank, or 
agreed to pay for it. The évidence was uncontradicted that the 
bank and its directors caused this property to be conveyed to that 
corporation for the purpose of giving the latter the appearance of 
ownership of it, and the power and opportunity to deal with stran- 
gers as its owner, when, in reality, it held it ail the time in trust for 
the bank. There can be no vendor's lien where there is neither ven- 
dor nor vendee. But it is argued that the deed to the cotton mills 
was void, and the title to the property it described remained in Davis 
and Roots, in trust for the bank, because it was made in fulfillment 
of a void contract between the bank and its directors to convey this 
property of the bank to a corporation which thèse directors con- 
trolled, and to cause that corporation to carry on a business with 
this property which the bank could not lawfully conduct. It would 



BUTLER V. COCKRILL. 951 

not be a difficult task to show that a national bank, which bas taken 
a mill property for a debt, bas tbe power to lease it to a tbird per- 
son to operate, and bas tbe power to convey it to him, under an 
agreement tbat be shall operate and sell it, and account to tbe bank 
for its proceeds; tbat wben it bas made sucb a lease or contract, tbe 
bank mav discount bis notes to enable liim to conduct bis business. 
Nor are we prepared to concède tbat ail contracts made by diree- 
tors and olïicers witb tbeir bank, for its beneflt, and witbout profit 
or tbe bope of it for themselves, are either against public policy or 
void. Smitb v. Lansing, 22 N. Y. 520-522, 527, 528, 533, 534; Oil 
Co. V. Marbury, 91 U. S. 587, 589, 591; Hôtel Co. v. Wade, 97 U. S. 
13, 21, 23. 

But we dismiss tbese questions. We rest tbe décision of this case 
on broader ground. A corporation is bound to a careful adhérence 
to truth in its dealings, as much as an individual. It cannot take 
advantage of its own wrong to beneât itself, and to defeat the just 
calculations of innocent tbird parties who bave acted in reliance 
upon its représentations and conduct. It is governed by tbe well- 
settled rule that "one who, by bis acts or représentations, or by bis 
silence wben he ought to speak ont, intentionally or through culpable 
négligence, induces another to believe certain facts to exist, and 
the latter rightfully acts on such a belief, so that be will be prej- 
udiced if the former is permitted to deny the existence of sucb facts, 
is therebv conclusively estopped to interpose sucb déniai." Paxon 
V. Brown, 27 U. S. App. 49, 60, 10 C. C. A. 135, 143, and 61 Fed. 874, 
881, 882; îv'ational Life 1ns. Co. t. Board of Education of Citv of 
Huron, 27 U. S. App. 244, 10 C. C. A. 637, and 62 Fed. 778; Om"aha 
Bridge Cases, 10 U. S. App. 98, 188, 190, 2 C. C. A. 174, 239, 240, and 
51 Fed. 309, 326, 327; Zabriskie v. Kailroad Co., 23 How. 381, 397; 
Cairncross v. Lorimer, 3 Macq. 828; Dickerson v. Colgrove, 100 U. 
S. 578, 582; Kirk v. Hamilton, 102 U. S. 68, 75; Evans v. Snyder, 
64 Mo. 516; Pence v. Arbuckle, 22 Minn. 417; Crook v. Corporation 
of Seaford, L. R. 10 Eq. 678; Faxton v. Faxon, 28 Mich. 159. The 
First National Bank procured the conveyance of this property to 
the Little Rock Cotton Mills for the express purpose of giving that 
corporation the semblance of title to it, and of enabling it thereby 
to operate the mills, and flnally to sell the property. We say it gave 
that corporation the semblance of title, for, as we bave seen, the 
deed was valid on its face, and vested tbe légal title in tbe. cotton 
mills. The bank then loaned money to that corporation to enable 
it to repair, improve, and operate thèse mills, took the promissory 
notes of that corporation for this money, and discounted three of 
them, aggregating $15,000, witb the Southern National Bank and the 
Old National Bank, under the représentation that they were prime 
paper. It goes witbout saying that this course of action was as 
much a représentation by this bank that tbe title to this property 
was in tbe cotton mills, and that its notes were collectible from this 
real estate, as if it bad expressly so stated. The cotton mills had no 
other property, and, if its notes charged any property, they charged 
this. If thèse notes were prime paper, it was because the cotton 
mills held the title to this property, and the notes were collectible 
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from its proceeds. Now, could the First National Bank, under the 
principles and authorities we hâve cited, cause some of its property 
to be fairly conveyed to a worthless corporation, and thus clothe 
that entity with the appearance of vigor and prosperity, then take its 
notes, discount them with innocent third parties on the strength 
of this appearance, and when the notes fell due, retake the prop- 
erty to itself, on the ground that it had exceeded its powers, and 
Yiolated public policy, when its directors caused this property to be 
conveyed to the corporation, and thus obtain for itself both the pro- 
ceeds of the notes it discounted and the property on the strength 
of which it obtained the discount, and leave the purchasers of the 
notes to pursue the grinning skeleton of the corporation for their 
money? The question needs no answer. Concède that the contract 
between the First National Bank and its directors, and the con- 
veyance of the property to the Little Bock Cotton Mills in pursuance 
thereof, were void, as between them, because they eflfected a con- 
veyance of the property of the bank to a corporation controlled by 
its directors. Concède that, at the suit of any of the parties to it, 
a court of equity would hâve avoided this entire transaction. The 
bank gave no notice that it was void, It caused and permitted the 
fair appearance of title to remain in the Little Eock Cotton Mills 
unchallenged, until it had discounted the notes of that corporation 
on the strength of that appearance; and it does not lie in its mouth 
now to say to the purchasers of thèse notes that the appearance 
was false, because of the secret and unlawful agreement between it 
and its directors. In Zabriskie v. Eailroad Co., 23 ïïow. 381, 400, 
401, a case in which the guaranty of a corporation upon certain 
bonds was originally void, because the corporation had failed to 
accept the act of the législature, which authorized the guaranty, the 
suprême court held that the corporation and its stockholders were 
estopped to question the validity of the guaranty by their acts in 
permitting, and their acquiescence in, the circulation of the bonds. 
Mr. Justice Campbell said, after discussing the invalidity of the 
guaranty, as between the stockholders and the corporation: 

"But we are to regard the eonduet of the corporation from an external posi- 
tion. The community at large imist form their judgmeat of it from the acts 
and résolutions adopted by the authorities of the coriioration, and the meeting 
of the stockholders, and their acquiescence in them. Thèse negotiable securi- 
ties hâve been placed on sale in the community, accompauied by thèse resolu- 
tions and votes, inviting public confidence. They hâve circulated without an 
effort on the part of the corporation or corporators to restrain them, or to dis- 
abuse those who were influenced by thèse apparently oftlcial acts. Men hâve 
invested their money on the assurance they bave aflorded. A corporation, 
quite as much as an individual, is held to a eareful adhérence to truth in their 
dealings with mankind, and cannot, by their représentations or silence, involve 
others in onerous engagements, and then defeat the calculations and clalms 
their own conduct had superindueed." 

Concède that the First National Bank had no power under its 
charter to repair, improve, and operate thèse mills, either in its own 
name or in the name of another. It was nevertheless within its 
power to cause Davis and Boots to convey this property to a bona 
flde purchaser, or to another trustée; and the presumption from the 
record of the deed was that it was lawfully made. The bank cannot 
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now rebut that presumption, for the purpose of defeating the right 
or remedy which an innocent stranger has acquired in reliance upon 
it. ïhe doctrine of ultra vires cannot be successfully invoked to 
defeat the ends of justice or to work a légal wrong. Railway Oo. 
V. McCarthy, 96 U. S. 258, 267; Fisher v. Adams, 11 C. C. A. 396, 
63 Fed. 674; Campbell v, Mining Co., 51 Fed. 1. Concède that the 
Little Rock Cotton Mills hald the title to this property in trust 
for the bank. The money expended, and the liabilities incurred by 
the trustée, at the request of or with the consent of the beneficiary, 
to repair, improve, and operate the property held in trust, constitute, 
in equity, a preferential claim upon the trust property, which must 
be paid out of its proceeds before the beneficiary or any of its credit- 
ors can share theni. Mechem, Ag. § 684; 2 Jones, Liens, §§ 1175, 
1177; 2 Lewin, Trusts, 639. The en tire indebtedness of this trustée 
was incurred with the consent of the bank, to repair and operate 
the trust property, and the holders of that indebtedness are entitled 
to payment out of the proceeds of the property before the bank or 
its creditors are entitled to a dollar. In short, there is no just view 
of this case that can be taken which would entitle the receiver of 
the First National liank to the entire proceeds of the property of 
the cotton mills, or to any préférence in their distribution over the 
two other banks which hold notes of that corporation. The pro- 
ceeds should be distributed pro rata between the holders of the notes 
of that corporation for the |23,000, under the well-settled principles 
of equity jurisprudence to which we hâve adverted. In this view the 
question of the validity of the mortgage made by the Little Kock 
Cotton Mills to secure the payment of thèse notes becomes imma- 
terial, and it will not be considered. 

The second question in this case is : Are the holders of the prom- 
issory notes which were made by the Little Kock Cotton Mills on 
March 3, 1893, to some of the directors and stockholders of the First 
National Bank, to repay to them the amounts which they had sub- 
scribed or paid for the capital stock of the cotton mills in 1891, 
and to secure which that corporation made its trust deed to the ap- 
pellant E. J. Butler, entitled to a préférence in payment out of the 
proceeds of the property of that corporation over the receiver of the 
First National Bank? Conceding that the agreement which thèse 
directors made with the bank, before they subscribed for their stock 
in the cotton mills, to the effect that they should be ûrst repaid the 
amounts which they subscribed from the proceeds of the sale of 
the mills which should be made, was not void or against public 
policy, this was a contract between thèse directors and the bank 
only. It was not an agreement between them and the cotton mills. 
After this agreement had been made, thèse directors and stockhold- 
ers made a contract with the Little Rock Cotton Mills that they would 
take from it the stock, and pay to it the par value of the stock for 
which they subscribed; and in their articles of incorporation, which 
they published to the world, they certified that they had doue so. The 
Little Eock Cotton Mills, therefore, never owed them anything. 
They were not creditors, but stockholders and offlcers, of that corpora- 
tion. They imposed upon themselves the duty of managing its af- 
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fairs with care and prudence, and they subjected ail their claims 
against it and rights in it to the payment of its just debts. Standing 
in this relation to the cotton mills, and holding their secret agree- 
ment with the bank to be repaid from the proceeds of this property, 
they procured its convej'ance to the Little Bock Cotton Mills as a 
trustée for the. bank. What was their relation to this trustée and to 
this property when this had been done? They had this secret agree- 
ment with the cestui que trust that they should be flrst paid out of 
the proceeds of the trust estate; but they had made a solemn public 
contract with the trustée and its creditors that they would see that it 
wisely and prudently adniinistered its trust, and that it paid ail the 
debts it incurred in so doing, before the cestui que trust should re- 
ceive any of the proceeds of its property. This contract the law of 
corporations imposed upon them. Under it, they caused this trustée 
to incur an indebtedness of $23,000 in administering its trust, and 
three months after their management had made it insolvent they 
caused it to make notes to themselves and a trust deed upon ail its 
property to secure the repayment to them of their snbscriptions to 
its stock, in préférence to its creditors, and then immediately trans- 
ferred thèse notes to innocent purchasers, for value, who appealed 
from the decree below, and insist upon a préférence over the First 
National Bank in the distribution of the proceeds of this property. 
Thèse appellants concède that the Old National Bank and the 
Southern National Bank, as creditors of this trustée, are entitled to 
a préférence over them in the distribution of this fund; but they 
insist that the First National Bank is not. If the latter bank could 
realize a fund from the proceeds of this property, as the beneficiary 
of the trust, after the payment of the debts of the trustée, the question 
whether thèse appellants would not be entitled to a préférence in the 
distribution of that fund might be worthy of serious considération; 
but the share of this fund which the First National Bank will receive, 
under the view we take of this case, it will obtain, not as the beneii- 
ciary of the trust, but as a créditer of the trustée. It will obtain it 
because, subséquent to its promise to its directors and shareholders 
on which thèse appellants relied, it loaned to that trustée, with their 
consent, funds to enable it to administer its trust. If the trustée had 
borrowed this money from, and promised to pay it to, a stranger, it 
is conceded that thèse appellants could claim no share in it. If the 
trustée had fulâlled its promise to pay the notes it gave to the First 
National Bank for this monej^, the appellants certainly could not 
hâve claimed any part of the moneys so repaid. This is the true test 
of their rights. Tlie subscribers to the stock of the cotton mills had 
no contract with this bank that they should receive any of the money 
which it should subsequently loan to the trustée, and which that trus- 
tée should repay to it; nor hâve the appellants, who liold the notes 
given to thèse subscribers, any lien or claim upon that fund. The 
facts that the trustée lias not repaid this loan, and that it became nec- 
essary to sell the trust estate to raise the money to repay it, does not 
change the character of the fund. It is none the less money loaned 
to and repaid by the trustée, and it is not money realized by the 
beneficiary, as such, from the sale of this trust estate. It was not 
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pledged by the contract of the bank with the directors, and it would 
violate the fundamental principles of the law of trusts and of the law 
of corporations to give thèse appellants a préférence in its distribu- 
tion. It would violate the principle that the property of an insolvent 
corporation is a trust estate pledged — First, to the payment of its 
creditors ; and, second, to distribution among its stockholders. It 
would violate the rule that the just debts and expenses incurred by 
a trustée in the administration of the trust estate must be paid be- 
fore any portion of the fund realized from it can be distributed to the 
beneficiary or applied to the payment of his debts. 

The resuit is that on March 3, 1893, the Little Rock Cotton Mills 
was insolvent, and it owed the subscribers to its stock nothing. The 
promissory notes it gave them were clearly without considération. 
They were not issued to raise money to administer the trust estate, 
and did not charge it; and the deed of that date which the corpora- 
tion made to secure them was a futile attempt to divert the prop- 
erty of the corporation from the payment of its creditors to the pay- 
ment of its stockholders, and to divert the trust estate from the pay- 
ment of the debts incurred by the trustée in its management to the 
payment of the obligations of the cestui que trust. It was voidable 
at the sait of the creditors of the cotton mills, and created no lien 
or charge upon its property enforceable against them. An insolvent 
corporation cannot lawfully divert its property from the payment of 
its creditors, to a distribution among its stockholders. Hayden v. 
Thompson, 17 G. G. A. 592, 71 Ped. 60, 63, and cases cited. A 
trustée cannot lawfully divert the property of the trust estate from 
the payment of just debts he has incurred in its management to the 
payment of prior obligations of the cestui que trust. 2 Jones, Liens, 
§§ 1175, 1177. 

Moreover, there is no equity in the claim of the directors of this 
bank. As such directors, they were trustées for its gênerai creditors 
and stockholders. They took the money of thèse gênerai creditors 
and stockholders of the bank in 1892, and loaned it to this trustée to 
carry on its manufacturing business, and for this money they took the 
promise of the trustée to repay it. They did this at a time when they 
had certified that they were stockholders and not creditors of the 
trustée, and when they had spread upon the records the appearance 
of title to this property in the latter. They ought not now to be per- 
mitted to deprive the gênerai creditors of this bank of a right to a 
repayment of their money out of the property which thèse directors 
made this trustée appear to hold, on the ground that their own repré- 
sentations were false, that the appearance they produced was deceit- 
ful, and that in fact they were not stockholders but creditors of the 
trustée, who held the first lien upon ail its property. Paxon v. 
Brown, 27 U. S. App. 49, 10 G. G. A. 135, and 61 Fed. 874, and the 
cases cited under it. 

The decree of the court below must be reversed, with costs, and 
the case must be remanded to the court below, with directions to en- 
ter a decree to the effect that, out of the fund raised by the sale of 
the property of the Little Rock Gotton Mills, there shalf first be paid 
to the receiver of the First National Bank of Little Rock, for taxes 
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on and expenses paid in theicare of the property, the sum of |1,- 
129.05 and interest at 6 per cent., in accordance with the agreement 
of the parties to this suit, and that the remainder of said fund be 
distributed between the receirer, the Southern National Bank of 
New York, and the Old National Bank of Grand Kapids, Michigan, in 
proportion to the amounts owing on February 1, 1893, on the flve 
promissory notes of the Little Rock Cotton Mills, aggregating $23,- 
000 and interest, held by them and described in the agreed state- 
ment of facts herein; and it is so ordered. 



AMERICAN WATERWORKS CO. OF ILLINOIS et al. v. FARMERS' 
LOAN & TRUST CO. 

CLARKSON V. SAME. 

(Circuit Court of Appeals, Bightli Circuit. March 16, 189G.) 

Nos. 715, 716. 

1. MORTGAGES— COKVBYANCE SUBJECT TO MORTGAGE— BsTOPPEIi. 

A corporation wtiich accepted a con voyance of a waterworks plant by a 
deed describlng certain mortgages thereon, and expressly declaring tliat 
the conveyance was made subject thereto, hdd, estopped tliereby froni 
questioning the validity of the mortgages. 

2. SaME — ESTOPPBL AGAINST GRANTOR. 

A water company whlch had mortgaged its plant to secure issues of 
bonds, and afterwards conveyed the plant expressly subject to the mort- 
gage debt, parting with ail its Interest in the property, and without bind- 
ing Itself tq protect its grantee from foreclosure, or to pay any part of 
the incumbrance, cannot be heard to allège, as against the bondholders, 
that It had no authorlty to exécute the mortgages. 
8. FoREiGN Corporations— Charter Powers. 

A corporation, organized under the laws of one state, which acqulres 
property and carries on business in another state, carrles with it into 
the latter state ail the powers given to it by the laws of the state of its 
incorporation, including the power to mortgage its property, unless pro- 
hibited from so doing by the laws or public policy of the state in wùlcn 
it so carrles on the business. 

4. Municipal Corporations — Watbrworks Contract — Assignability. 

Charter power to contract with and procure individuals or corporations 
to construct and maintain waterworlis, "on such terms and under such 
régulations as may be agreed on," authorizes the city, in its discrétion, 
to allow parties erecting waterworks under contract tô sell, assign, or 
mortgage the plant. 

5. Samb. 

Where a municipal corporation has charter power to agrée that a water- 
works Company operating a plant in the city may mortgage the same, 
and the company does mortgage it, the question whether the contract 
between the city and the company did in fact authorize the latter to 
exécute the mortgage cannot be raised by the company, as against its 
mortgagees and bondholders, so long as the city itself does not raise the 
question. 

6. ForecIjOsdrb Sale — Purchase by Bondholders— Patment in Bonds. 

On the foreclosure sale of the property of a corporation, bonds should 
not be received in payment of a bld, except for such proportion of the 
bid as the purchaser, on a distribution of the purchase money, is entitled 
to recelve out of tlie purchase price, on account of the bonds by him held 
and tendered in payment; and the right to answer a bld in bonds should 
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not be limited to any particular bondholder, but should be extended to ail 
bondholders on the same terms. 
7. Pleading in Pobbclosure Suits— Answers of Receivers— Time op Filing. 
An application by an ancillarj' receiver of a corporation for leave to 
file au ans-wer to a foreclosure bill, for the purpose of setting up défenses 
already pleaded by the corporation itself, is properly denied, especially 
when not made until after ail the testimony has been taken, and the cause 
heard and submltted. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

The suit eut of which thèse appeals arise was brought by the 
Farmers' Loan & Trust Company, the appellee, to foreclose an origi- 
nal and a supplemental mortgage on a certain waterworks plant sit- 
uated in the city of Omaha, Neb., which were giren to secure the pay- 
ment of an issue of negotiable bonds to the amount of $4,000,000, 
that were executed by the American Waterworks Company, a corpo- 
ration of the state of Illinois. 

The action was brought originally against the appellant the American 
Waterworlis Company of Illinois, and against a corporation of the same 
name, to wit, the American Watervvorlîs Company, a corjKjration organized 
under the laws of the state of New Jersey. E. Hyde Rust, as suspended re- 
ceiver of the American Waterworks Company of New Jersey, and Alonzo 
B. Hunt, as temporary receiver of the same company, were also named as 
parties défendant to the original bill. The défendant companies filed a joint 
answer to tlie bill of complaint, and subsequently an amended answer, 
wherein they set up varions défenses to the suit. After the taking of consid- 
érable testimony by both parties, a trial was had which resulted in a decree 
of foreclosure directing a sale of the mortgaged property for the satisfaction 
and payment of the mortgage debt. From that decree the two défendant 
companies, to wit, the American Waterworks Company of Illinois, and the 
American Waterworks Company of New Jersey, hâve appealed. 

During the pendency of the suit at bar, an action was commenced in the 
circuit court of Cook county, 111., against the appellant the American Water- 
works Company of Illinois, to wind up the afïairs of that company on the 
ground of Its insolvency. In that proceeding Francis B. Peabody was ap- 
pointed receiver of the property and efCects of the insolvent corporation, and 
thereafter, by an order made, on May 2, 1895, by the circuit court of the 
United States for the district of Nebraska, Thaddeus S. Olarkson, the appel- 
lant, was appointed ancillary receiver of said company for the district of 
Nebraska. After the final hearing of the suit at bar to foreclose the afore- 
said mortgages, and on the day that the final decree therein appears to hâve 
been entered, said Thaddeus S. Clarkson, in his capacity as ancillary receiver 
of the American Waterworks Company of Illinois, asked leave to file an 
answer to the bill of complaint, which application was by , the circuit court 
refused. From the order thus made denylng his application to file an answer 
to the blU of complaint, the receiver has also prosecuted an appeal. Both 
of said appeals are before this court for considération upon the same record. 

John L. Webster, for appellants. 

J. M. Woolworth and David McClure (E. S. Hall was with them 
on brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The important questions which arise on thèse appeals will be best 
explained and understood by a succinct statement of the facts and 
circumstances that gave rise to the litigation. In the year 1880 the 
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clty of Omaha, being a city of the 'flrst class, was authorized by a 
gênerai law of the state of Nebraska regulating the organization and 
delining the powers of cities of the ûrst class, "to erect, construct, 
and maintain waterworks either within or without the corporate 
limits of the city, and to make ail needful rules and régulations con- 
cerning the use of water supplied by such waterworks, and to do ail 
acts necessary for the construction, completion, management, and 
control of the same, including the appropriation of private property 
for the public use in the construction and opération of such water- 
works; * ♦ * and, * * * to contract with and procure in- 
dividuals or corporations to construct and maintain waterworks on 
such terms and under such régulations as may be agreed on." Laws 
Neb. 1879, pp. 95, 99. The power thus conferred upon the city was 
exercised by its mayor and council by an ordinance, passed on June 
11, 1880, which was subsequently amended, entitled "An ordinance 
to authorize and procure the construction and maintenance of water- 
works in the city of Omaha, state of Nebraska." The flrst section 
of this ordinance was as follows: 

"Section 1. Any person, compauy, corporation or association who sliall 
erect, construct and maintain waterworlis upon tlie principle of a combined 
System of direct pressure and réservoir, of the capacity, magnitude and char- 
acter lierinafter described, and as more fully and at large appears in tlie re- 
port and appendix tables of J. D. Cooli, engineer, flled in tlie office of the 
city clerk of the city of Omaha, on the 25th and 31st days of May, A. D. 1880, 
and as finally approved by the city council of said city on the 8th of June, 
A. D. 1880, within and adjacent to the city of Omaha, in Douglas county, 
state of Nebraska, for the purpose of supplying said city and the citizens 
and inhabitants thereof for domestic, mechanical, public and flre purposes, 
shall hâve the right of way aloug, upon and under the public streets, alleys, 
public squares, and public places of said city for the purpose of placing 
and repairing their mains, pipes and other flxtures, including fire hydrants, 
during the time any such person, company, corporation or association, or their 
assigns, shall maintain and operate any such waterworks, and while con- 
structing the same, upon the terms and conditions hereinafter mentioned." 

The succeeding sections of said ordinance specifled the sources 
from which the water supply for the city should be drawn, the size 
and location of réservoirs to be erected, the capacity of the pumping 
machinery to be employed, the size of the water mains and pipes, the 
gênerai location thereof, the number of fire hydrants to be erected, 
the tariff of rates to be charged for supplying water both to public 
and private consumers, and many other détails of construction and 
opération unnecessary to be mentioned. The twelfth section of the 
ordinance provided, in substance, that proposais should be invited 
and received by the city for furnishing the city with water for the 
period of 25 years from the date of the completion of the plant by 
means of a waterworks plant that was to be constructed and operat- 
ed in conformity with the provisions of the ordinance. The tinal 
section of the ordinance reserved to the municipality the right to 
purchase the plant that might be thus constructed, at a valuation 
to be flxed by arbitration, at any time after the expiration of 20 
years. 

In pursuance of the provisions of the aforesaid ordinance, a con- 
tract was entered into between the city of Omaha and one Sidney 
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E. Locke, on July 20, isSO, whereby the latter person secured the 
right to construct and maintain waterworks, and to furnish water to 
the City of Omaha for public and private use for the term of 25 years 
from the completion of the works. On July 20, 1880, the aforesaid 
contract was assigned by Locke to the City Waterworks Company of 
Omaha, a corporation of the state of Nebraska. The latter company 
completed the works in accordance with the proyisions of the con- 
tract, and the plant, when completed, was duly accepted by the city. 
On August 2, 1880, the City Waterworks Company executed a mort- 
gage on the waterworks plant, then in process of construction, to 
secure an issue of bonds, to the amount of $400,000, which are still 
outstanding. 

On or about April 1, 1887, the American Waterworks Company 
of Illinois, one of the appellants, purchased the plant now in contro- 
versy from the City "Waterworks Company of Omaha, and subse- 
quently, on July 1, 1887, and on January 16, 1889, it executed the 
two mortgages or deeds of trust to the Farmers' Loan & Trust Com- 
pany, as trustée, which it seeks to hâve foreclosed. Thèse mort- 
gages, respectiyely, contained, in substance, the following récitals, 
to wit: That the mortgagor company (the American Waterworks 
Company of Illinois) was duly authorized to build, equip, and operate 
waterworks for the purpose of supplying water to cities, towns, and 
villages, and other municipal corporations; that it had purchased 
from the City Waterworks Company of Omaha the waterworks plant 
and real estate connected therewith, by means of which the city of 
Omaha and its inhabitants were supplied with water for flre and 
other purposes, including the contract with the city under which the 
City Waterworks Company was engaged in furnishing water to said 
city, and including, also, ail contracts with private consumers; that, 
by the terms of its purchase of said waterworks plant, it had agreed 
to assume the bonded debt of said City Waterworks Company, and, 
in addition to said bonded debt, to assume and pay ail other indebt* 
edness of said City Waterworks Company; that the mortgagor com- 
pany deemed it essential and necessary to the successf ul maintenance 
and opération of said works to make extensive improvements upon 
and additions to said waterworks plant, for the purpose of enabling 
it to comply with the increased demand made upon it for water, 
arising from the rapid growth of the city of Omaha; that it was 
vested with the power, under its charter, of contracting debts and 
borrowing money; and that it had been authorized, by a resolution 
duly passed by its board of directors on June 30, 1887, to issue bonds 
to the amount of $4,000,000, and to secure the same by a mortgage 
on its Omaha property, and by pledging its income and resources for 
the payment thereof. Said mortgages contained a further récital 
to the effect that, by virtue of the aforesaid resolution of the board 
of directors of the American Waterworks Company of Illinois, the 
proceeds of the bonds authorized to be issued were to be appropriat- 
ed and used as follows: $800,000 for the purpose of extending, en- 
larging, and improving the waterworks plant of the city of Omaha 
that had been purchased; $1,700,000 for the purpose of paying the 
purchase price fur said works, and to extinguish the bonded and 
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other indebtedness of thé Gity Waterworks Compaiiy:,that had been 
assumed by tbe purchasing company; and the residue, |1,500,000, 
for the purpose of enlarging and improving the works in future, as 
occasion might require. 

Contemporaneously with the exécution and delivery of the afore- 
said mortgage or deed of trust, dated July 1, 1887, and prior to thè 
exécution of the supplemental mortgage dated January 16, 1889, 
the American Waterworlis Company of Illinois executed and de- 
posited with the appellee, the Farmers' Loan & Trust Company, 
4,000 negotiable bonds amounting in the aggregate to $4,000,000. 
By the terms of the mortgage given to secure the same, bonds to 
the amount of $1,600,000 were to be delivered forthwith by the 
Farmers' Loan & Trust Company to any person or persons who 
presented to it written orders for the delivery of bonds signed by the 
président and secretary of the mortgagor company. Bonds to the 
amount of $400,000 were to be retained by said trust company for 
the purpose of retiring the outstanding bonds to the same amount 
that had been executed by the City Waterworks Company of Omaha. 
The residue of the bonds were to be held in trust, and delivered from 
time to time by said trust company, under certain terms and con- 
ditions specifled in said mortgage, which for présent purposes need 
not be stated. It will suffice to say that the circuit court found and 
decreed that the Farmers' Loan & Trust Company had duly certified 
and put in circulation, in accordance with the provisions of the 
mortgage, bonds to the amount of $3,600,000, and it was stipulated 
by the parties in the progress of the trial that "a large part of the 
bonds in controversy had been negotiated and sold by C. H. Venner," 
who was a director of the American Waterworks Company, and was 
the chief manager of its financial affairs. This stipulation must be 
held to imply that the bulk of the entire issue of bonds — ail of them, 
perhaps, except bonds, to the amount of $400,000, that are still held 
by the trust company to retire the outstanding bonds of the City 
Waterworks Company of Omaha — ^were sold for value in the open 
market, to purchasers who had no notice of any of the facts attend- 
ing the issuance of the bonds except such as were disclosed by the 
récitals contained in the mortgages securing the same. 

The American Waterworks Company of Illinois took possession 
of the waterworks now in controversy shortly after it acquired the 
same by purchase from the City Waterworks Company of Omaha, 
to wit, in April, 1887, and continued to operate the works with the 
full knowledge and consent of the city of Omaha until about the 24th 
day of April, 1891. In the meantime the city of Omaha made pay- 
ments to the vendee company for water supplied to the city for flre 
and hydrant purposes, and made such payments at the time and at 
the rate agreed upon in the original contract between itself and the 
said Sidney E. Locke; and in ail other respects it appears to havé 
recognized the American Waterworks Company of Illinois as the 
legitimate owner and assignée of the waterworks, and of ail rights, 
privilèges, and franchises incident thereto, that were originally ac- 
quired by said Locke by virtue of his contract with the city of 
Omaha. In the meantime, also, the American Waterworks Com- 



AMERICAN WATEEWOEKS CO. V. FABMERS' LOAN & TRUST CO. 961 

pany of Hlinois paid the interest on such of its bonds, dated July 1, 
1887, as had been certified and put in circulation by the Farmers' 
Loan & Trust Company pursuant to the provisions of the aforesaid 
mortgage or deed of trust. On April 24, 1891, the American Water- 
works Company sold and conveyed its entire waterworks p.ant, sit- 
uated in the city of Omaha, and ail the real estate, rights, and priv- 
ilèges connected therewith, to its namesake, the American Water- 
works Company of New Jersey, which last-named company there- 
after operated the works and supplied water to the city of Omaha 
at the rate agreed upon in the contract between the city and said 
Sidney E. Locke. It also paid the interest on the bonds now in con- 
troversy as they matured until January 1, 1892. The detd by which 
the property was thus conveyed by the Illinois Company to the New 
Jersey Company, described the outstanding incumbrances existing 
thereon, to wit, the aforesaid incumbrances for |400,000 and $4,000,- 
000 respectively, and expressly declared that the property was con- 
veyed to the grantee company "subject to said incumbrances." 

In view of the foregoing facts, the American Waterworks Com- 
pany of Illinois and the American Waterworks Company of New 
Jersey, which for convenience will be hereafter termed, respectively, 
the "Illinois Company" and the "New Jersey Company," now con- 
tend that the mortgages sought to be foreclosed are invalid for want 
of authority on the part of the Illinois Company to exécute the same. 
This was the principal, if not the sole, défense pleaded in the several 
answers to the bill of complaint. In other words, while it was re- 
cited, in substance, in the mortgages now sought to be foreclosed, as 
heretofore shown, that they were executed by the Illinois Company 
for the express purpose, among others, of enabling it to obtain money 
by the sale of its bonds to pay for the mortgaged property, and to 
alter, extend, and improve the same, and render it more valuable and 
serviceable, it is now claimed by the mortgagor company, and by its 
successor in interest, the New Jersey Company, that the mortgages 
were and are void, that the New Jersey Company is entitled to hold 
the mortgaged property discharged from the lien thereof, and that 
the défense of ultra vires may be successfully pleaded both by it and 
by the Illinois Company, in a suit to foreclose the mortgages, with- 
out paying or offering to pay the whole or any part of the outstand- 
ing bonds thereby secured. The défense thus interposed does not 
commend itself to the favorable considération of a court of equity, 
and, unless it is clearly sustained by authority which this court is 
bound to recognize and follow, it should be overruled. A number 
of authorities hâve been invoked by counsel for the appellants in sup- 
port of the défense which is thus interposed, but, in our judgment, 
none of them, when fairly applied to the case in hand, are sufScient 
to justify a décision that the mortgages are void, and for that reason 
are not enforceable against the défendant companies. The New 
Jersey Company, we think, is estopped from asserting the invalidity 
of the mortgages executed by its predecessor, the Illinois Company, 
by virtue of the well-established rule that a purchaser of property 
who accepts a conveyance thereof which describes incumbrances ex- 
isting thereon, and expressly déclares that the conveyance is made 
v.73F.no.6— 61 
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subject thereto, will not be allowed to question tbe Talidity of such 
incumbrances. One who thus buys property bas no right to chal- 
lenge the Talidity of a mortgage lien existing thereon at the date of 
his purchase, whicb bis grantor by the ternis of his conveyance did 
not see ût to challenge, but recognized in the niost formai manner 
by declaring that he conveyed the property subject to the existing 
lien. Whether such mortgage is valid or otherwise is no concern 
of the purchaser, for in contemplation of law he only acquires an 
equity of rédemption in the property conveyed to him,^ — that is to 
say, a right to discharge the mortgage debt, — and it would be a 
breach of good faith, having purchased this right and nothing more, 
to deny the validity of the incumbrance, and seek to avoid the pay- 
ment thereof on that ground. As between the grantor and grantee 
in a conveyance made subject to an existing mortgage, the amount 
of the incumbrance should be regarded as a part of the purchase 
price left unpaid at the date of the conveyance which the grantee 
undertakes to pay. At ail events, he impliedly agrées not to chal- 
lenge the validity of the incumbrance. The authorities to this point 
are amply suflicient, in our opinion, to preclude the New Jersey Com- 
pany from defending against the foreplosure on the ground that the 
mortgages are invalid. Freeman v. Auld, 44 N. Y. 50; Johnson v. 
Thompson, 129 Mass. 398; Ritter v. Phillips, 53 N. Y. 586; D'Wolf 
V. Johnson, 10 Wheat. 367; Calkins v. Copley, 29 Minn. 471, 13 N. 
W. 904; Shufelt v. Shufelt, 9 Paige, 137, 14b; Jones. Mortg. (4th 
Ed.) §§ 744, 1491, and cases there cited. 

It is also apparent, we think, that the Illinois Company has no 
such présent interest in the mortgaged property as should entitle 
it to resist a foreclosure sale of the property for the purpose of pay- 
ing its outstanding bonds. Long before this suit was brought, the 
Illinois Company had sold its plant situated in the city of Omaha, 
and had made a conveyance thereof to its grantee, subject to the 
mortgages thereon which are now in controversy. So far as the 
présent record shows, it entered into no engagement with its grantee 
to pay any portion of the mortgage debt, but by the form of its deed 
devolved that duty upon the grantee, and expressly declined to as- 
sume any such obligation. It would seem, theretore, that a sale 
of the mortgaged property for the payment of the mortgage debt 
will inure to the advantage of the mortgagor company, rather than 
to its disadvantage; for, whether the mortgages by it executed did 
or did not create a valid lien on the property therein described and 
conveyed, it certainly cannot be denied that the mortgagor is liable 
on the outstanding bonds, by the sale of which it has realized a 
large sum of money, which it has appropriated to its own use and 
beneût. It is clearly liable on its bonds to the purchasers thereof, 
even though it had no power to exécute the mortgages, and it will 
be relieved of this liability to the extent that such bonds are ex- 
tinguished and paid by the proceeds of the sale of the mortgaged 
property. For this reason — ^that is to say, because it had parted 
with ail interest in the mortgaged property, and is not bound by the 
terms of any contract or covenant to protect its grantee from a fore- 
closure sale, and in contemplation of law will be beneflted by such 



sale — it should not be heard to allège, as against the bondbolders, 
that it executed tbe mortgages without authority. 

On the argument of the case it was suggested that the Illinois 
Company was without power, under its charter, to exécute mort- 
gages on any real property that it might own or acquire; and with 
much force it was contended that the property covered by the mort- 
gages now in question was of such a character, being a waterworks 
plant designed for public use and convenience, that it was not sus- 
ceptible of being sold, assigned, or mortgaged without express au- 
thority derived under the laws of the state of î^^ebraska where the 
property is located. The flrst of thèse contentions is clearly un- 
tenable. The American Waterworks Company of Illinois was or- 
ganized under a gênerai incorporation law of the state of Illinois, 
the flrst section of which provides "that coi^porations may be formed 
in the manner provided by this act for any lawful purpose except 
banking, Insurance, real estate brokerage, the opération of railroads, 
and the business of loaning money." The flfth section of the same 
act, which enumerates the powers that corjxirations formed there- 
under may exercise, provides, among other things, that "they may 
borrow money at légal rates of interest and pledge their property, 
both real and personal, to secure the payment thereof, and may hâve 
and exercise ail the powers necessary and requisite to carry into 
effect the objects for which they may be formed." Kev. St. 111. 
{Cothran's Ann. Ed.) c. 32, §§ 1, 5. The powers thus conferred on the 
Illinois Company by the laws of Illinois it carried with it into the 
state of Nebraska, and was privileged to there exercise, unless it 
was prohibited from «o doing by the provisions of some local law 
or the public policv of that state. Cowell v. Springs Co., 100 U. S. 
55, 59; Pemale Academy v. Sullivan, IIC 111. 375, 6 N. E. 183. And 
no law of the state of Nebraska bas been cited which, in our judg- 
ment, deprived the Illinois Company of its right to exercise within 
the state of Nebraska its charter power to mortgage real estate by 
it owned and there situated. 

With respect to the second contention of counsel above stated, it 
is sufflcient to say that the charter power of the city of Omaha 
heretofore quoted authorized it "to contract with and procure in- 
dividuals or corporations to construct and raaintain Avaterworks, on 
such terms and under such régulations as may be agreed on." Act- 
ing under that power, it seems évident that the city was authorized 
to agrée with anyone who undertook to construct and maintain 
waterworks for its beneflt that he should hâve the right to assign 
his contract, or to sell or mortgage the plant, and that the assignée 
or purchaser should succeed to ail the rights and privilèges of the 
original contracter. The législature saw fit to invest the city with 
fuU power and discrétion to détermine whether the person or cor- 
poration with whom it might enter into an agreement for the con- 
struction and maintenance of waterworks should be permitted to 
mortgage the plant and franchises incident thereto, or whether he 
should be denied that privilège. It was probably thouglit that the 
person or company who might undertake to construct an extensive 
System of waterworks for a growing city like the city of Omaha 



964 73 FEDERAL REPORTER. 

would find it necessary to borrow money to complète the works, and 
to secure the loan by a mortgage on the plant and franchises, and 
that the city might deem it advisable to confer that privilège. It 
accordingly left the city at full liberty to enter into such an agree- 
ment with the contracter, and to grant such rights and privilèges as 
it deemed advisable. Inasmuch, then, as the municipality was au- 
thorized by the gênerai laws of the state to permit or to ratify the 
exécution of an incumbrance covering the waterworks property and 
franchises, if the city of Omalia does not see fit to challenge the right 
of the Illinois Company to exécute the mortgages now in contro- 
versy, it is not apparent that the mortgagor company has the right 
to raise that question. The city of Omaha has not hitherto ques- 
tioned the validity of the incumbrances, and it is not a party to the 
suit, nor in anywise concerned in the présent controversy. More- 
over, it has hitherto for a long period of time recognized the assign- 
ability of the contract under and by virtue of which the waterworks 
plant was constructed, by paying hydrant rentals to the successive 
assignées according to the provisions of the contract, and by per- 
mitting them, as assignées, to exercise the franchises thereby grant- 
ed to the original contracter. For this reason we do not deem it 
necessary or material, on the présent occasion, to décide whether 
by the terms of the contract between the city of Omaha and Sidney 
E. Locke, or whether by the provisions of the ordinance on which 
that contract was based, the city did in fact expressly authorize the 
exécution of an incumbrance covering the waterworks plant that 
was to be constructed. That is a question, w^e think, which, on the 
présent record, the mortgagor company is not privileged to raise, 
and should not be permitted to raise. 

Besides the points already discussed, the appellants indulge in 
some criticism of varions provisions of the decree. It is claimed, in 
substance, that the decree of foreclosure and sale, as heretofore en- 
tered, permits the appellee, the Farmers' Loan & Trust Company, in 
case it becomes a purchaser at the foreclosure sale, to pay the 
amount of its bid in bonds at their par value, without référence to 
the price bid for the property, and that the decree also dénies the 
right of other purchasers to answer their bids in bonds. If such is 
the proper construction of the provisions of the decree, and some 
paragraphs thereof doubtless give color to that construction, it should 
be corrected bef ore a sale takes place. Bonds should not be received 
from any purchaser in payment of his bid, except for such proportion 
of the sum bid as the purchaser, on a distribution of the purchase 
money, shall be entitled to receive, ont of the purchase price, on ac- 
count of the bonds by him held and tendered in payment of his bid. 
In other words, bonds should not be received at par in payment of a 
bid unless the purchase price is adéquate to pay the par value of ail 
outstanding bonds. Moreover, the right to answer a bid in bonds 
should not be limited to a particular bondholder, but should be ex- 
tended to ail bondholders on the same terms. Counsel for the ap- 
pellee hâve conceded that the provision in the decree requiring so 
much of the purchase price as is not paid in bonds to be paid "in gold 
coin of the United States of the présent standard of flneness" may 
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resuit in some inconTenience and hardship to Mdders, and that it 
is an unnecessary provision. As we understand, they consent that 
this clause may be expunged from the decree, so as to permit pay- 
ment to be made in whatever kind of money is recognized as a légal 
tender by the laws of the United States. We also observe, although 
the point was not made in the argument, that the provisions in the 
existing decree relative to the place of sale and mode of advertise- 
ment are not such as will satisfj' the requirements of the act of 
congress in that behalf, enacted on March 3, 1893. 27 Stat. 751, c. 
225. In view of the aforesaid defects and uncertainties in the ex- 
isting decree, it will be modified by this court, without remanding 
the case, by adding thereto the following provisions, to wit: 

"Ail sums of money required to be paid under the provisions of this decree 
shall be pald in légal tender money of the United States; but the plaiutiff 
or any other bidder at the sale herein provided for may answer his bid with 
the bonds or coupons heretofore mentioned which shall be reeeived in pay- 
ment of such bid for an ainount equal to the sum of money which the holder 
of said bonds or coupons so teudered would be entitled to receive on account 
thereof on the distribution of the purchase price bid at such sale. Said sale 
shall be made at the courthouse of the county of Douglas, in the state ot 
Nebraska, that being the county in which the property to be sold is situated. 
Notice of such sale shall be published once a weeli for four successive weeks 
in the 'Omaha Daily World-Herald,' and the 'Omaha Daily Bee,' said news- 
papers being printed, regularly issued, and published, and having a gênerai 
circulation, in said county of Douglas, state of Nebraska, and also in some 
newspaper printed, published, and reguiarly issued, and having a gênerai 
circulation, in the city of New York. Ail provisions of the original decree, 
to which this paragraph is amendatory, which are in conflict with any of the 
provisions of this paragraph, are hereby canceled and annulled; but in ail 
other respects said decree, as entered by said circuit court of the United 
States for the district of Nebraska on June 24, 1895, shall be and remain lirm 
and effectuai." 

Touching the appeal taken by Thaddeus S. Clarkson, as ancillary 
receiver of the Illinois Company, it is only necessary to say that his 
application to file an answer to the bill of complaint was made too 
late, and was properly denied by the circuit court for that reason, as 
well as for the reason that an answer setting up ail the défenses 
which he proposed to make had already been fll(;d by the company 
which he represented. ïhe circuit court v/as justified in denying 
an application to file an answer which was not made until ail the 
testimony had been taken, and the cause had been heard and sub- 
mitted. 

ïhe decree of the circuit court for the district of Nebraska as 
herein modified by the aforesaid provision ordered to be inserted 
therein, is hereby aflirmed, each party to pay its own costs in this 
court, except the costs incurred on the appeal taken by Thaddeus S. 
Clarkson, receiver, ail of which costs will be taxed against said last- 
named appellant. 
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CITY OP l!.VANSVILLB v. DENNBTT. 

(Circuit Court of Appeals, Seventh Circuit.) 

No. 38. 

1. MuNiciPAi, Bonds— Effect of Récitals. 

Held, pursuant to tlie décision of tlie suprême court, ttiat a récital, In a 
séries of municical bonds, tliat ttiey were issued in pursuanoe of an act 
of the législature and ordinances of the city council, passed in pursuance 
thereof, does not put a purchaser upon inquiry as to tlîe terms of the ordi- 
nance under wliich tlie bonds were issued. 

2. Sa ME. 

Held, further, pursuant to tbe décision of the suprême court, that a ré- 
cital, in such bonds, that they were issued by virtue of a resolution of the 
city council, passed on a given date, does not put a purchaser upon in- 
quiry as to the terms of the resolution. 

3. Samb. 

Held, further, pursuant to the décision of the suprême court, that ré- 
citals In municipal bonds, of acts of the législature, authorizing their issue 
upon certain conditions, and of the talting of steps to comply with such 
conditions, the acts so recited being invalid, and the conditions actually re- 
quired being différent, estop the municipality issuing the bonds, as against 
a bona flde purchaser for value, from asserting that the bonds were uot 
issued under the orooer conditions. 

4. Samb. 

Held, further, pursuant to the décision of the suprême court, that, under 
such récitals as to the conditions of the issue of the bonds, a bona flde pur- 
chaser is not put upon Inquiry as to the performance of the conditions ac- 
tually requisite for the issue of the bonds. 

5. Samb. 

Held, further, pursuant to the décision of the suprême court, that such 
récitals, as to the législative authority for the issue of the bonds and the 
conditions under which thev were issued, do not charge a bona flde pur- 
chaser for vaine with notice that the bonds were issued in pursuance of 
an invalid act, and of the conditions required therehy, but such purchaser 
has a right to assume from the récital that the conditions both of the in- 
valid and valid acts had been complied with before the issue of the bonds. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Greorge A. Cunningham, for plaintiff in error. 
A. W. Hatch, for défendant in error. 

Before JENKINS, Circuit Judge, and BAKER and SEAMAN, 
District Judges. 

PER CURIAM. This was a suit brought by William S. Dennett, 
the défendant in error, against the city of Evansville, to recover 
upon certain coupons taken from negotiable bonds purporting to be 
obligations of the city of Evansville. Judgment below was rendered 
in favor of the plaintifE, and a writ of error sued out by the city of 
EvansTille to review that judgment. Upon the argument of the 
cause hère, the court, desiring to be advised upon certain questions 
and propositions of law arising in the cause, certifled the facts and 
certain questions to the suprême court for its opinion and instruc- 
tion, as follows: 
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Statement of Facts. 

The city of EvansA'ille, on May 1, 1868, issued its bonds, bearing 
date on that day, to the amount, in the aggregate, of the sum of 
1300,000, in paynient of its subscription to the stock of the Evans- 
ville, Henderson & Nashville Railroad Company. Each bond was 
for the sum of |1,000, payable to the bearer 30 years after date, 
with interest on présentation of the coupons attached, and each bond 
was of the ténor and etïect following: 

"$1,000.00 No. — - 

"United States of America. 

"City o£ Evans ville, State of Indiana. 

"On aceonnt of stocls subscription in the Evansville, Henderson and Nash- 
ville Railroad Company. The city of Evansville, in the state of Indiana, 
promises to pay to the bearer, thirty (30) years after date, the sum of one thou- 
sand dollars, at the office of the Farmers' Ivoan and Trust Company, of New 
York, with interest thereon at the rate of seven per centum per aunum, paya- 
ble semiannually at the office of the Farmers' Loan and Trust Company in 
the city of New Yorli, on the first day of November and on the flrst day of 
ilay of each year, on présentation and deliverj' of the interest coupons hereto 
attached. This being one of a séries of three Imndred bonds of liiie ténor and 
date issued by the city of Evansville in payment of a subscription to the 
Evansville, Htmderson and Nashville Railroad Company, niade in pursuance 
of an act of the législature of the state of Indiana and ordinances of the city 
couneil of said city passed in pursuance thereof. The city of Evansville here- 
by waives ail beneflt from valuation or appraisement laws. In testimony 
whereof the said city of Evansville bas hereunto eaused to be set its corpo- 
rate seal, and thèse présents to be signed by the mayor of said city, and 
countersigned by the clerij thereof. Dated the Ist day of May, 1868. 

"[Signed] William H. Walker, Mayor. 

"A. M. McGriff, City Clerk." 

The city of Evansville, on December 1, 1870, also issued its fur- 
ther séries of bonds, amounting in the aggregate to the sum of 
$300,000, in payment of its subscription to the stock of the Evans- 
ville, Carmi & Paducah Eailroad Company, each bond being dated 
December 1, 1870, for the sum of $1,000, payable to the Evansville, 
Carmi & Paducah Railroad Company, or bearer, December 1, 1895, 
with interest, etc., on présentation of coupons attached, and each 
bond was of the ténor and effect following : 

"Total Amount Authorized, Three Hundred ïhousand Dollars. 

"No. . §1,000.00. 

"Citv of Evansville. State of Indiana. 

"Evansville, Carmi and Paducah Railroad Company. 

"By virtue of an act of the gênerai as.sembly of the state of Indiana entitled 
'An act granting to the citizens of the town of ISvansville, in the county of 
Vanderburgh, a city charter,' approved .Tanuary 27th, A. D. 1S47, and by vir- 
tue of an act of the gênerai assombly of the state of Indiana amendatory of 
said act, apnroved March llth, 18(17, conferring xipon the city couneil of said 
city power to take stock in any company authorized for thepurpose of mak- 
ing a road of any kind leading to said city; and by virtue of the resolution of 
.said city couneil of said city, passed Oetober 4th. 18(i9, ordering an élection 
of the qualifled voters of said city upon the question of subscrlbing three hun- 
dred thousand dollars to the canital stock of the Evansville, Carmi and Padu- 
cah Railroad Company, and said élection, held on the 13th day of November, 
1868, resulting in a légal majority in favor of such subscription; and by vir- 
tue of a resolution of said city couneil, passed May 23rd, 1870, ordering an Is- 
sue of the bonds of the city of Evansville (of which this is a part) to an 
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amount not to exceed three hundred thousand dollars, bearlng interest at the 
rate of 7 per cent, per annum, for the purpose of paying the subscïiption as 
authorlzed above: The said cltv of Evansville hereby aeknowledges to owe 
and promises to pay to the Evansville, Carml and Paducah Railroad Company, 
or bearer, one thousand dollars, without relief from valuation or appralse- 
ment laws, payable on the Ist day of December, A. D. 1895, at the Farmers' 
Loan and Trust Company, in the city of New York, with interest from the 
date thereof at the rate of 7 per cent, per annum, said interest payable semi- 
annually on the Ist day of June and the Ist day of December, on présenta- 
tion of the proper coupons for the same at said bank. The faith and crédit 
and real estate revenues and ail other resources of the said city of Evans- 
ville are hereby solemnly and irrevocably pledged for the payment of the 
principal and interest of this bond. In testimony whereof the mayor of the 
city of Evansville has hereunto set his hand and afflxed the coi'porate seal 
of the said city, and the city clerk of said city has couutersigned thèse prés- 
ents, this Ist day of December, 1870. Wm. Baker, Mayor. 
"Wm. Helder. City Clerk." 

The city of Evansville, by its charter, approved January 27, 1847, 
has power, conferred upon it by the fortieth clause of section 30 
thereof, as follows: 

"To take stock in any chartered Company for making roads to said city, or 
for vratering said city, and in any Company authorized or empowered by the 
commissioners of Vanderburgh county, to build a bridge on any road leading 
to said city, and to establish, niaintain and regiilate ferries acro.ss the Ohio 
river from the oublie wharves of said city; provided that no stock shall he 
subscribed, or taken, by the eommon council in such company, unless it be on 
pétition of two-thirds of the résidents of said city who are ïreeholJers of the 
city, distinctly setting forth the company in which stock is to be taken and the 
number and amount of shares to be subscribed; and provided, alsu, that in 
ail cases vs'here such stock is taken, the eommon conncil shall hâve power to 
borrow money and levy and collect the taxes on ail real estate (either inclu- 
sive or exclusive of improvemeut, at their discrétion) for the payment of said 
stock." 

This fortieth clause of section 30 of the original charter of Evans- 
ville was, in form, amended by an act of the législature of the state 
of Indiana entitled "An act to amend the 40th clause of section 30 
of an act entitled 'An act to grant to the citizens of the tovvn of 
Evansville, in the county of Vanderburgh, a city charter,' approved 
January 27, 1847, and declaratory of the meaning of the second 
section of the same." Acts 1805, p. 76. Uuder the décisions of 
the suprême court of Indiana this act was répugnant to the constitu- 
tion, and invalid, in that it did not set out the entire section as 
amended. 

In 1867 the législature of the state of Indiana attempted to amend 
the act of 1865, above referred to, by an act entitled "An act to 
amend the flrst section of an act entitled 'An act to amend the 40th 
clause of the 30th section of an act entitled "An act granting to the 
citizens of the town of Evansville, in the county of Vanderburgh, a 
city charter," ' approved January 27, 1847, and declaratory of the 
meaning of the 2nd section of the same, approved December 21, 1865, 
so as to authorize the eommon council of the city of Evansville to 
subscribe for and take stock in the Evansville, Henderson & Nash- 
ville Railroad Company, or any other company, or corporation, 
organized for the purpose of constructing a railroad leading from 
Nashville, in the state of Tennessee, to a point on the Ohio river at, 
or near, Evansville, Indiana." Acts 1867, p. 121. 
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TUs îs an act authorizing subscriptions for stock în the Evan»» 
ville, Henderson & Nashville Raiiroad Company, or other railroad 
companies, by the city of Evansville, when a majority of the quali- 
fied voters of the city, who were also taxpayers, should vote therefor. 
XJnder the décision of the suprême court of the etate of Indiana, 
this latter act is invalid, because amendatory of a prior invalid act. 

The bonds in question, of both séries, were in fact issued in at- 
tempted compliance with the act of March 11, 18(57, above, and in 
the récitals in the bonds issued to the Evansville, Carmi & Paducah 
Eaiiroad Company, referred to. The ordinances of the city council 
of the city of Evansville, authorizing the issue of both séries of bonds, 
disclose that they were issued pursuant to an élection by the légal 
voters of the city of Evansville, and do not recite that any pétition 
of résident freeholders of the city was presented to the common 
council, as required by the charter; and no such pétition was, in 
fact, in either case, made or presented to the common council of the 
city of Evansville. The défendant in error, William S. Dennett, 
purchased bonds of both issues, before maturity, and for value, and 
is a bona fide holder thereof. This suit is brought upon matured 
coupons of both séries of bonds. 

Questions. 

(1) Does the récital in the séries of bonds issued în payment of 
sulbscription to the Evansville, Henderson & 2\ash ville Railroad Com- 
pany, that they were issued "in pursuance of an act of the législa- 
ture of the State of Indiana, and ordinances of the city council of 
said city, passed in purstiauce thereof," put a purchaser upon in- 
quiry as to the ternis of the ordinances under which the bonds were 
issued? 

(2) Does the récital in the séries of bonds issued to the Evans- 
ville, Carmi & Paducah Railroad Company, that they were issued 
"by virtue of a resolution of said city council, passed May 23, 1870," 
put a purchaser upon inquiry as to the terms of that resolution, and 
charge him with knowledge of its terms? 

(3) Do the récitals in the bonds issued to the Evansville, Carmi & 
Paducah Railroad Company, as against a bona iide purchaser for 
value of such bonds, estop the city of Evansville from asserting that 
euch bonds were not issiied for stock subscribed, upon a pétition of 
two-thirds of the résidents of said city, who are freeholders of the 
city, distinctly sétting forth the Company in which stock is to be 
takcn and the number and amount of shares to be subscribed? 

(4) Under the récitals in the séries of bonds issued to the Evans- 
ville, Carmi & Paducah Railroad Company, is a bona fide purchaser 
for value put upon inquiry to ascertain whether a proper pétition 
of two-thirds of the résidents of the city of Evansville who are free- 
holders of the city had been presented to the common council before 
that body had subscribed for stock in said railroad company? 

(5) Is a bona flde purchaser for value of the bonds issued to the 
Evansville, Carmi & Paducah Railroad Company charged by the 
récital in said bonds with notice that they were issued in pursuance 
of an invalid act, and in pursuance of an élection thereunderj or 
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had smch a purohaser a right to assume from fUe recîfai tliat the 
prerequisites of both the valid act and the invalid act had been ol»- 
Berved by tlie common council before the issuance of sucb bonds? 

The suprême court, in response to the request, has retumed to us 
its answers.to the several questions propounded, answering the flrst, 
second, and fourth questions in the négative, the third question 
in the affirmative, the flrst paragraph of the fifth question in the 
négative, and the last paragraph of the flfth question in the affirma- 
tive. The opinion of the suprême court will be found reported in 16 
Sup. et. 613. 

The answers of the suprême court to the questions propounded to 
it aflirm the validity and binding obligation of the bonds in ques- 
tion, and the case requires no further considération at our liands. 
The judgment appealed from will be affirmed. 



CLEVELAND, C, C. & ST. L. RT. CO. v. BROWN. 

(Circuit Court of Appeals, Seventh Circuit May 4, 189C.) 

No. 72. 

1.' Mastbb and Servant— FBLt.ow Servants— Personal Injuries. 

A foreman of a raiiw>ad bridge gang, who la a subordlnate of the super- 
Intendent of bridges, but has authorlty to hlre and discharge the men 
under hlm, and sole power to direct and control them In thelr work, Is 
tlieir fellow servant, with respect to injuries caused to one of tliem by 
hls négligence in adopting and pursulng a dangerous method of doing 
a glven pièce of work, such as tlirowing down a railway transfer shed, 
and the company Is not llable therefor. 6 C. O. A. 142, 56 Fed. 804, re- 
versed. Rallroad Co. v. Keegan, 16 Sup. Ct. 269, 160 V. S. 259; Railroad 
Co. V. Peterson, 16 Sup. Gt 843; Railroad Co. v. Charless, Id. 848,— applled. 

t. Bamb— Unsafk Tools— Mannkr ob" Use. 

If necessary and safe tools and appllances are fumlshed by a railroad 
company for the use of a foreman and a gang of laborers under hls control, 
in doing a glven pièce of work, but they are not employed, or are un- 
sklllfuUy employed, through the négligence or want of sklll of the fore- 
man, the company Is not liable for a resultlng injury to one of the labor- 
•ers; but if the tools and appliances used are insufflclent, and are employed 
because better were not fumlshed, the company is liable. Rallroad Oo. v. 
Keegan, 16 Sup. Ct. 269, 160 U. S. 259; Railroad Co. v. Peterson, 16 Sup. 
•et. 843; RaUroad Co. v. Charless, Id, 848,— applied. 

Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Thls is an action for Personal injuries sufCered by the défendant In error 
while In the service of the plaintlfC In error as one of a crew of men called 
the "bridge gang," and employed generally In building and repalring bridges, 
dépôts, platforms, and other structures, and, at the tlme of the injury com- 
plalned of, engagea in taklng down a transfer shed near Oairo, 111. Upon 
the flrst hearing of the case the judgment below was afflrmed. 18 U. S. Appw 
10, 6 C. O. A. 142, 56 Fed. 804. But in View of the opinion of the suprême 
court In the case of Railroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 
decided soon afterwards, a rehearing was granted. The reargument was had 
àt oiir May session, 1894, Justice Harlan presidlng, and on June 9, 1894, a cer- 
tificate was made of questions upon which the instruction of the suprema, 
court was deslred. The oertificate oontained a copy of the déclaration, and" 
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a statement of (aets, which Is glven below. The déclaration contains three 
counts, which, after alleging, among other things, that Patrick O. Scullen 
was foreman of the bridge gang of which the plalntiff was a member, and 
had f uU authority and control over the men, with power to hire and diseharge 
th«m, and therefore stood to them as the représentative of the défendant, 
malîes the following charges of négligence: In the flrst count, that "said 
Scullen, as such foreman aforesaid, by his gross négligence in managing and 
directing the fellow servants of plaintifC in the performance of the work 
aforesald, caused a portion of the roof of that part of said building so being 
torn down as aforesaid to be thrown with great force and violence against 
and upon plaintlff." In the second eouut, in substance, that the défendant 
did not furnlsh or use, or cause to be used, the necessary tools, implements, 
or appliances for the safe tearing down of the portion of the building or 
structure which was to be taken down, but, on the eontrary, negligently failed 
and refused to fumish and use the same; that Scullen, as such foreman, 
negligently ordered and directed that a certain prop or brace, made of a cer- 
tain pièce of timber, be placed to and against the portion of the structure 
to be torn down, for the purpoee of pushing the same over as soon as a cer- 
tain post, constituting the principal support of that portion of the structure 
to be torn down, should be sufïlciently eut near its lower end as, in the judg- 
ment of the said Scullen, to allow the said portion of the structure to be 
pushed over or thrown down by the use of the prop aforesaid; that the prop 
was carelessly placed against the building, and Scullen ordered plaintiff to 
eut the post until the same should be sufficiently weakened to enable said 
IxjTtion of the building to be pushed over, and in conséquence of the neglect 
of the défendant to furnisli and use such necessary and proper tools, imple- 
ments, and appliances, and in conséquence of the earelessness and négligence 
of the said Scullen, as such foreman, in so ordering said plaintiff to chiop 
and weaken the post aforesaid, and while plaintiff was then and there eutting 
and weakening the post, the roof of said portion of the building was then and 
there thrown down upon plaintiff. In the third count, in substance, that 
Scullen, as such foreman, did not carry on the work in such manner as not 
to expose plaintiff to unnecessary danger, but negligently and carelessly di- 
rected and commanded the plaintiff to go under the said building, the roof 
of which had not been previously removed, and to eut near the lower end 
thereof, and thereby to weaken a certain post under the building, then and 
there constituting the principal support, so that the said building could be 
pushed over by the use of a certain prop or brace, which he negligently caused 
to be placed against the building for that purpose; and in conséquence of the 
négligent and careless way and manner of Scullen in carrying on the work, 
and commanding plaintifï to eut and weaken said post, a part of the roof of 
the building was thrown upon him, and he was injured. 

The statement of facts, in substance, and the questions certified, were as 
follows: 

On the 18th of November, 1889, at Cairo, 111., Millard F. Brown, the défend- 
ant in error, and six or seven other persons, ail in the service of the plaintiff 
In error, were engaged in taking down a part of a large frame structure or 
shed, sometimes called a "railroad transfer shed," located in the upper part 
of the city. The shed was about 120 feet long, and stood between two railroad 
Bide tracks; the platform part of the same being about 12 feet wlde and 3 
feet high. The oak planks constituting the floor of the platform, on which 
goods were transferred from cars on one side to cars on the other side of 
the shed, were 2 inches thiek, laid on heavy timbers, which were themselves 
supported by and fastened to heavy square posts set in the ground. The shed 
was not Inclosed at sides or ends, but had a tar and gravel roof, about 11 feet 
above, of the length and width of the platform or floor, and supported by and 
on a row of 8xl0-inch oak posts, 15 feet apart, extending along the center Une 
of the platform. Along and on top of thèse posts, plne plates or timbers. 
4x6 Inches in size, extended, constituting the center plate; and near the tops 
of the posts, and to them, were fastened caps or cross-arm pièces, 12 feet 
long, and on the ends of thèse were laid and fastened smaller plates, and on 
the center and side plates rafters were laid and fastened, 2 feet apart; and 
on tbia framework rested the roof, made of %-inch cypress planks, paper, 
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and a llght coating of gravel. The men were in charge of a f oreman named 
Patrick ScuUen, and they had, for a week or two prlor to November ISth, 
been eonstructlng a simllar, but longer and heavier, shed, in the lower part of 
the town, for like transfer purposes; and, on the aftemoon of the 18th, Seullen 
took his men from that shed to the one uptown, to obtain ont of the latter a 
quantlty of light planks, or strips of planks, to seiid up the road to be used to 
stay and tie together temporarily trestle or bridge work or frame bents, when 
being put in place. ScuUen, who was employed nnder the gênerai authoricy 
of one Hanson, superlntendent of bridges on the Cairo division of appellant's 
road, extendlng from Cairo to Banville, 111., and to Vincennes, Ind., liad au- 
thority, when neeessary, to employ, and to discharge at pleasure, the men of 
hls gang. He had sole control of the men when at work, the superlntendent 
directing only what work should be donc; Sculleu determiuing, in this in- 
stance at least, the method and means by which it should be done. Hls plan 
vi'as to take down at once the four north panels, or GO feet of the shed; and he 
directed Brown and Charles Mahon to go upou the roof and saw the same 
in two transversely. Other men were set to work chopping the four eentcr 
posts on their west sides, about 2 or 2% feet above the floor or platform; and, 
desiring to throw the shed over to the west, he put two braces or shores 
against the shed,— one at the north end, and the other at or near the fourth 
center post, and about 15 feet nortb of the place where the roof was severed. 
Thèse shores were oak timbers, one 3x10 and one 2x12, and were braced 
against the west rail of the east railroad track, and against the roof of the 
shed. With thèse braces or shores he expected to push over the four panels 
of the shed, by breaking ofC the four posts at the places where they were 
chopped. After the roof had been sawed, and the posts ail chopped about 
half off, or through, on their west sides, ScuUen had his men take hold of tlae 
braces and make an effort to push the shed over to the west, expectiug the 
posts to break at the chopped places. A strong, high wind from the west 
was blowing, maklng the work at once more difflcult and dangerous; and, 
finding that they could not push the shed over, the posts not being sutîlciently 
weakened, ScuUen directed Mahon to take an ax and chop a little on the 
east slde of the post between the tourth and flfth panels. The roof had 
been sawed off just north of, and close to, the flfth post; and the fourth post 
was therefore supporting ail of the roof between the fomth and flfth posts, 
as well as Its share of the roof between the third and fourth posts. Jlahon, 
in reply to ScuUen, said he was not a good hand with an ax; and thereupon, 
as Mahon testifies, ScuUen said to Brown, "You chop it, Brown, on this slde, 
a little, and probably we can throw her over." Brown, who, according to 
lus owE testimony, had just eome down from the roof, and did not kiww to 
what extent the posts and braces under the roof had been eut, took the ax, 
and begun chopping the post on the east slde, as directed, and, while he was 
chopping, the lower end of the post, being either chopped off, or twisted off 
by force of the wind upon the shed, dropped down upoii and through the plat- 
form, breaking the planks; and that part of the roof, which had been sup- 
ported by the post, came down upon Brown, and injured him. 

(1) "Assuming that Brown's in.iury was caused by the négligence of Seul- 
len in one or more of the particulars chargea by the déclaration, and within 
the statement of facts, was ScuUen the fellow servant of Brown, in sucli 
sensé as to exempt the plaintifl: in error from liabillty?" (2) "Assuming 
that the method adopted by ScuUen for taking down the shed was dangerous, 
that the tools and appliances provided for accomplishing the work were 
insufficient or defective, and that the injury suffered by Brown was caused 
by the employment of that method, or of insxifflcient appliances, or both, is 
the plaintifC in error responsible for the injury, notwithstanding the fact, 
if it be a fact, that Brown and ScuUen were fellow servants?" (3) "If the 
place where Brown reeeived injury was not a safe place in which to work, 
but by the use of the proper appliances, which were not used, and were not 
furnished for such use by the plaintifl! in error, could hâve been made safe, 
is the plaintifC in error liable, or may it be liable, for the injury as one caused 
by Its failure to furnish Brown a safe place in which to work?" (4) "When 
a master employs a number of servants to work together and in concert, under 
circumstances which require supervision in order reasonably to guard the 
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men against danger, the work being such that the safety of one is dépendent 
upon the acts, conduet, or movements of others beyond his observation or 
control, is it, or not, a duty of the master to furnish the requislte super- 
vision; and if, in a given case, that supervision is committed to tlie foreman 
of a gang or band of men employed upon a work of the character stated, 
will the master be liable, or not, for an injury to one of the men caused by 
négligent or unskillful supervision?" 

The suprême court on .Tanuary 20, 1896, made the follovs'ing order: "It is 
ordered by the court that the submission of this cause be, and the same is 
hereby, set aside, and the cause remanded to the United States circuit court 
of appeals for the Seventh circuit, wlth leave to file a more expllcit certlficate, 
or otherwise to proeeed in the cause according to lavy." 

John M. Lansden, for plaintiff in error. 

Samuel P. Wheeler and W. N. Butler, for défendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge, after niaking the foregoing statement, 
delivered the opinion of the court. 

The questions certified to the suprême court — though perhaps not 
identical, unless it be the flrst, with questions presented by the 
record — were deemed to be closely pertinent; and the aim was to 
obtain, in answer to the fourth, a déclaration of principle, and in 
answer to the others, if the principle suggested were aihrmed, guid- 
ance for its application. ïhe particulars in which the questions 
were found to be inexplicit not having been pointed out, we are un- 
able to put them in a form better calculated to elicit the information 
which "we sought. Indeed, the necessity for so doing bas been re- 
moved in large measure by later décisions. We refer especially to 
Eailroad Co. v. Keegan, ICO U. S. 259, 16 Sup. Ct. 269; Eailroad Co. 
V. Peterson, 16 Sup. Ct. 843; and Eailroad Co. v. Charless, Id. 848. 
Thèse cases, together with the opinion in the Baugh Case, hâve put 
it beyond question that the circuit court erred in this case when, in 
substance, it instructed the jury, and refused a contrary charge 
asked by the plaintiff in error, that if Scullen was a foreman, with 
authority to employ and discharge men, and to oversee and direct 
them in the performance of the duties assigned them, and, with that 
authority, had employed Brown and others, and had assigned them 
to the work of throwing down the company's transfer shed, he was 
not, in respect to that work, a fellow servant, but stood to the men in 
the relation of a vice principal or représentative of the company. 
Scullen was not in charge of a department, but, on the contrary, was 
aubordinate to another, who had the gênerai charge of the construc- 
tion and repair of bridges and other structures, on a division of the 
road; and the company is therefore not responsible for injuries suf- 
fered by any of his subordinates by reason of his misconduct, unless 
it was a neglect of some duty which the master owed, as master, to 
the one injured. For the neglects of a foreman, as such, the master 
is not responsible. It was laid down in the Baugh Case, and reaf- 
firraed in Eailroad Co. v. Keegan, supra, "that the rightful test to 
détermine whether the négligence complained of was an ordinary 
risk of the employment was whether the négligent act constituted a 
breach of positive duty owing by the master, such as that of taking 
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fair and reasonable précautions to surround his employés with fit 
and careful co-workers, and the furnishing to such employés of a 
reasonably safe place to work, and reasonably safe tools or ma- 
chinery with which to do the work, — thus making the question of lia- 
bility of an employer for an in jury to his employé turn rather on 
the character of the alleged négligent act, than on the relations of 
the employés to each other, so that, if the act is one done in the dis- 
charge of some positive duty of the master to the servant, then nég- 
ligence in the act is the négligence of the master; but, if it be not 
one in the discharge of such positive duty, then there should be some 
Personal wrong on the part of the employer before he is liable there- 
for." By this test, once it is conceded — as, under thèse décisions, 
it must be — that Scullen and Brown were fellow servants, it is clear 
that for the acts of négligence alleged in the first and third counts 
of the déclaration the company was not responsible. Those acts 
were ail in the Une of a foreman's duty, the risk of which the em- 
ployé assumed when he entered upon the service. 

The second count is subject to the same criticism, except in so far 
as it allèges a failure and refusai of the company to furnish the 
necessary tools, implements, or appliances for the safe tearing down 
of the shed. What tools or appliances were needed, which were 
not f urnished, it is not averred ; but it was for the défendant to move 
that the déclaration be made more spécifie in that respect, if desired, 
and, that not having been done, proof was admissible under the 
gênerai averment. If the necessary tools were f urnished by the com- 
pany, but they were not employed in the work, or were unskillfuUy 
employed, through the négligence or want of skill of the foreman, the 
company, for the reason already explained, is not answerable for the 
resuit; but if the tools and appliances used were insufftcient, and 
were employed because better were not available, and that was the 
cause of the injury, the company is liable. There is a duty on the 
part of a master to provide his servants a safe place in which to 
work, but manifestly that principle is not applicable to a case like 
this, where the place becomes dangerous in the progress of the work, 
either necessarily, or from the manner in which the work is done. 
The judgment below is reversed, and the cause remanded, with in- 
struction to grant a new trial, and to permit, if desired, an amend- 
ment of the déclaration. 



BALCH et al. V. HAAS. 

(Circuit Court of Appeals, Eiglith Circuit April 13, 1896.) 

No. 710. 

Appeal— Dectston on Former Appkal — Bindinq Efpect. 

On a second writ of error an appellate court is bound by its prlor déci- 
sion only upon points distinctly made and determined, and not upon 
points which might have been, but were not, raised. 

Samk— Différent State op Evidence. 

The rule that an appellate court is bound by its décision on a former ap- 
peal in the same case is not applicable where the point decided was de- 



BALCH V. HAAS. 975 

pendent on the évidence, and on the second trial the évidence Is différent 
in a material respect. 

3. Mastbr and Servaht— Fellow Servants— Foreman of Street Laborbrs. 

Wliere a flrm of gênerai contractors liad talien a contract to grade a 
Street, and liad two gangs of laborers at vvorli thereon, eacti under the 
cliarge of a foreman liaving no control over the other, but having power 
to hlre and discharge his own men and control their opérations, kcld, 
that the foreman of one gang was a fellow servant of the laborers under 
him, so that the master was not liable for an injury caused to one of them 
by his négligence. 

4. Same. 

The rule announced In Rallroad Co. v. Baugh, 13 Sup. Ct. 914, 149 U. S. 
368, and in City of Minneapolis v. Lundin, 7 0. C. A. 344, 58 Fed. 525, re- 
stated, that, prima facie, ail who enter into the employ of a single master 
are engagea, in a common service, and are fellow servants; and that the 
master is only liable for the négligent performance of his personal duties, 
by whomsoever performed, and for the négligent acts of an employé 
whom he bas intrusted with the entire management and supervision of ail 
of his business, or wlth the entire management and supervision of a dis- 
tinct and separate department of a large and dlverslfied business. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action at law by Julius Haas against Foster L. Balch 
and Henry E. Wetherbee to recover damages for personal injuries. 
There was a judgment for plaintifE on the verdict of a jury, and de- 
fendants brought error. 

Frank B. Kellogg (C. K. Davis, C. A. Severance, Arthur M. Keith, 
R. C Evans, Charles T. Thompson, and Edward K. Fairchild were 
with him on the brief), for plaintitt's in error. 

N. M. Thygeson (M. D. Munn, J. M. Gilman, and A. K Boyesen 
were with him on the brief), for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case was before us at a previous 
term on a writ of error that was sued ont by Julius Haas, the présent 
défendant in error, wbo was the plaintiiï in the circuit court. Haas 
V. Balch, 12 U. S. App. 534, 6 C. C. A. 201, and 56 Fed. 984. A full 
statement of the case will be found in our former opinion. On the 
second trial in the circuit court, Haas recovered a judgment against 
the présent plaintiffs in error, Foster L. Balch and Henry E. Wether- 
bee, in the sum of $7,500, and they in turn hâve brought the proceed^ 
ings on the second trial hère for review. 

The présent record présents but two questions which we deem it 
necessary to consider. The flrst of thèse is whether the former dé- 
cision of this court conclusively established the fact that Louis 
Clausen, the foreman of the gang under whom Haas worked, was a 
vice principal of the plaintiiïs in error, so as to preclude ail further 
considération of that point; and, in the event that the proposition 
last stated, which is maintained by the défendant in error, proves to 
be untenable, the second inquiry is whether Haas and Clausen were 
in fact fellow servants. It is a well-established doctrine, in the 
fédéral courts at least, that a second writ of error or a second appeal 
in the same case only brings up for review the proceedings of the 
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trial court subséquent to the mandate, and that it does not authorîze 
a reconsideration of any questions, either of law or fact, ttiat were 
considered and determined on tlie flrst appeal or writ of error, pro- 
vided thie testimony on each trial was substantially the same. Thia 
doctrine results from the fact that a judgment rendered by an ap- 
pellate court in a given case is conclusive on the parties thereto, and 
tliat an appellate court, like a nisi prias coui't, is powerless to review 
or revise its own judgments after the lapse of the term at which 
they were rendered, except in cases of f raud. Another f orm of stat- 
ing the doctrine is that propositions of law which were considered 
and decided on a flrst appeal become the law of that particular case, 
and, whether right or wrong, must be adhered to on a second appeal. 
Thatcher v. Gottlieb, 19 U. S. App. 469, 8 C. G. A. 334, and 59 Fed.872, 
and cases there cited; Tyler v. Magwire, 17 Wall. 253, 283; Super- 
visors V. Kennicott, 94 U. S. 498; Clark v. Keith, 106 U. S. 464, 1 Sup. 
et. 568; Sizer v. Many, 16 How. 98; Corning y. Nail Factory, 15 How. 
478, 494; ^jibbald v. U. S., 12 Pet. 488, 492; Martin f. Hun ter, 1 
Wheat. 304, 355. Conceding the foregoing doctrine to be sound, it is 
to be observed, in the flrst place, that this court was not asked to 
détermine on the iirst appeal whether Haas and Clausen were fellow 
servants, and no opinion was in fact expressed on that point. Haas 
V. Balch, 12 U. S. App. 534, 6 C. C. A. 201, and 56 Fed. 984. That 
question was not discussed by counsel for either party, eitlier by 
brief or on the oral argument. Besides, on the former hearing, the 
case came before this court on a record which showed very clearly, 
as we think, that the fellow-servant question was not debated in the 
circuit court, and that the judgment below was predieated on other 
grounds. The former record not only disclosed that the décision of 
the lower court had not tumed on the fellow-servant question, but the 
printed argument then flled in behalf of the plaintiff in error con- 
tained the statement that "at the close of plaintiff's testimony the 
trial court directed a verdict for défendant on the ground that plain- 
tiff was guilty of contributory négligence"; and the entire argument 
so flled was devoted to a discussion of the questions whether the 
view thus entertained by the trial court was correct, and whether 
the plaintiff had sustained the injury complained of in conséquence 
of one of the known risks of the employment which he had volun- 
tarily assumed. Very naturally, therefore, and very properly, thia 
court confined its former décision to thèse points. Our rules, par- 
ticularly rule 24; — hâve been framed for the express purpose — among 
others, of preventing surprises, as far as possible, by requiring coun- 
sel on both sides of a case to specify in their briefs with reasonable 
certainty the grounds upon which they will rely either for a reversai 
or an afflrmance. When this has been done, we do not consider it 
our duty to travel outside of the Unes as they hâve been laid, or to 
décide questions which counsel hâve not seen fit to discuss, espe- 
cially if they are mixed questions of law and fact which may be 
presented on différent évidence, and in a new light on a second 
appeal. It is doubtless true that this court might hâve been called 
upon to décide on the former appeal whether, on the state of facts 
then disclosed, Haas and Clausen occupied the relation of fellow 
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■errants; but counsel on both sides were apparently content to con- 
fine the ruling then made to the single question whether there was 
any e\idence of culpable négligence, either on the part of Haas or 
Clausen, inasmuch as that was tlie only question that liad been de- 
termined by the circuit court. 

In view of thèse considérations, we think that our former décision 
does not preclude us from determining whether, on the state of facts 
disdosed bj the présent Mil of exceptions, Clausen was a vice prin- 
cipal or a fellow servant. As the rule which counsel for the défend- 
ant in error hâve invoked is sometimes, and, as we thiuk, niost 
accurately, stated, it only precludes considération on a second appeal 
of those points which were distinctly made and determined on the 
first hearing. Thus in two cases the rule was stated by the suprême 
court of Caiifornia substantially as foUows: A ruling by an appel- 
late court upon a point distinctly made upon a previous appeal is in 
ail subséquent proceedings in the same case a final adjudication, 
from the conséquences of which the court cannot départ, nor the 
parties relieve themselves. Phelan t. 8an E^rancisco, 20 Cal. 39; 
Leese v. Clark, Id. 387, 41G, 417. Moreover, the rule in question does 
not bar the considération, on a second appeal, of incidental questions 
which were considered and decided on a prior appeal. With réf- 
érence to the latter point the suprême court of ludiana said: "In 
our opinion, a décision rendered on appeal does not conclusively 
détermine merely incidental or collatéral questions, but détermines 
only such questions as are presented for décision, and are decided as 
essential to a just disposition of the pending appeal." Union School 
Tp. V. First Nat. Bank of Crawfordsville, 102 Ind. 464, 472, 2 N. E. 
11)4. And in the case of Haynes v. Town of Trenton, 123 Mo. 326, 
335, 27 S. W. 622, it vrr.s held that an appel late court is not precluded 
on a second appeal from reversing a case on account of an erroneous 
Instruction, although the same instruction was given on the first 
trial, and was incorporated into the first bill of exceptions, it appear- 
ing that the instruction was not distinctly called to the court's atten- 
tion, and made a ground of complaint on the first appeal. The court 
said, in substance, that it could see no possible basis for holding the 
défendant estopped to object to the instruction on the second appeal, 
even conceding that it was not objected to on the first appeal j and 
that, although the error in the instruction was waived on the 
first appeal, the aggrieved party did not thereby consent to the 
same eiTor at a second trial, or estop itself to then object to such 
error. As might be expected, we are naturally indisposed to hold 
a litigant bound by a supposed ruling on a point that was not raised 
on the former appeal, and was neither argued nor considered; and, 
in our judgment, the authorities, when rightly construed, do not 
require us to so hold, or to décide that the mère fact that the fellow- 
serrant question might hâve been argued and decided on the flrst 
hearing, now estops the plaintiffs in error from raising that issue. 

The conclusion last announced îs further fortifled by the fact that 
the testimohy produced on the last trial diflfers in one important re- 
spect from the testimony adduced on the flrst trial. In the flrst bill 
of exceptions much of the testimony was reported in a narrative 
v.73F.no.6— 62 
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form, and It contained gênerai statements to the effect that Clausen 
"had entire charge of the work" that was being done at the city of 
Stillwater; that "he hired the men, and gave them their time, and 
had the whole thing" under his control. Other simiiar and équiva- 
lent expressions were contained in the former record. The présent 
bill of exceptions shows, however, that Clausen did not bave the 
entire charge of the work that was being done by the défendants be- 
low in the city of Stillwater, but that the working force at that place 
was divided into two gangs, only one of which worked under the di- 
rection of Clausen, while the other gang worked under the direction 
of another foreman, whose powers were quite as extensive as those 
exercised by Clausen. We think that the additional fact disclosed 
by the last bill of exceptions, showing that Clausen did not hâve the 
sole and exclusive charge of the work that was being done at Still- 
water, has an important bearing upon the inquiry whether Clausen 
was a vice principal or merely a fellow servant, and that for this 
reason, as well as for the reasons heretofore stated, our former dé- 
cision should not preclude ail further considération of that question. 
It is well settled that the rule of law now under discussion has no 
application when the évidence on a second trial differs in a material 
respect from the évidence adduced at the flrst trial, and the point 
adjudicated was dépendent upon the testimony. Parties are alwaya 
at liberty to introduce on a retrial such other évidence bearing upon 
a particular issue as they may possess, and, if such additional 
testimony changes the aspect of the case, and nécessitâtes the appli- 
cation of a différent rule of law, an appellate court is alwavs priv- 
ileged to apply it. Thatcher v. Gottlieb, 19 U. S. App. 4^69," 8 G. C. 
A. 334, and 59 Fed. 872; Meeks v. Railroad Co., 56 Cal. 513; Mit- 
chell V. Davis, 23 Cal. 381. This rule is further illustrated by the 
récent décision of this court in Eailway Co. v. Davidson's Adm'r, 27 
U. S. App. 681, 13 C. C. A. 249, and 65 Fed. 969, wherein we reached 
a différent conclusion from that announced on the flrst appeal (see 
Davidson's Adm'r v. Railway Co., 12 U, S. App. 115, 4 C. C. A. 146, 
and 53 Fed. 997), because the facts on the second appeal were ma- 
terially différent. 

We proceed, therefore, to consider the question whether Haas and 
Clausen were in fact fellow servants, inasmuch as that question, in 
our opinion, is open for considération, and was distinctly raised in the 
circuit court on the last trial. The position which Clausen occu- 
pied, and the relation which he bore to his enaployers and to the 
plaintiff, Haas, at the time of the accident, hâve already been stated 
in part, and but little further need be said on that subject. The 
défendants, Foster L. Balch and Henry E. Wetherbee, were gênerai 
contractors, who did business under the firm name of Balch & Weth- 
erbee. The flrm had taken a contract to grade a certain street in 
the city of Stillwater, Minn., which involved making a eut some 20 
feet in depth through a Mil. This work, as heretofore stated, was 
being done by two gangs of men, who worked under différent fore- 
men, one of whom was Clausen. Each foreman had authority to 
hire men for his gang, or to discharge them, and to direct the opér- 
ations of the laborers who were thus employed. The two gangs 
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worked near together on the same job. Each foreman worked with 
his own crew, and neither foreman appears to hâve had or to hâve 
exercised any authority over the other. Both of them received gên- 
erai directions as to the mode of doing the work from the défend- 
ant Wetherbee, who was présent on the ground for some two weeks 
when the work was commenced, and who subsequentlyvisited the place 
at intervais and on such occasions gave such gênerai directions as he 
thought necessary relative to the performance of the work. The 
foregoing facts are practically undisputed. It furthermore appears 
that the négligence complained of consisted in the fact that Clausen 
ordered Haas to work at the base of an overhanging earth bank, and 
assured him that he could work there in safety, when, as it is claimed, 
he ought to hâve known that the place was unsafe, and that the bank 
was liable to fall at any moment, as it did in fact fall. In view of 
the position which Clausen appears to hâve occupied, and the au- 
thority with which he was vested, we think it is manifest that he 
and Clausen were fellow servants within the rule announced in three 
cases that hâve been decided by this court, to wit: Minneapolis v. 
Lundin, 19 U. S. App. 245, 7 C. C. A. 344, and 58 Fed. 525; Coal 
Co. V. Johnson, 12 U. S. App. 490, 6 C. C. A. 148, and 56 Fed. 810; 
Eailway Co. v. Waters, 16 C. C. A. 609, 70 Fed. 28. Clausen was 
net charged with the superintendence and control of the entire 
business of his employers; he was not the manager or head of a 
department of a diversified business; neither was he engaged at 
the time of the accident in the performance of a spécial duty which 
the law devolved upon his employers. On the contrary, he was sim- 
ply an ordinary foreman, who had charge of a gang of laborers, and 
who usually worked with them. He did not even hâve full control 
of the particular job on which he was employed, for another foreman 
was engaged on the same work, who seems to hâve had equal author- 
ity, and both foremen were under the gênerai supervision of the com- 
mon master. Our décisions above referred to were each predicated 
on the rulings made in Railroad Co. v. Baugh, 149 U. S. ?>C8, 384, 
13 Sup. et. 914, which set at rest some of the doubts that had been 
raised, and corrected certain déductions that seemed to be warranted 
bv some expressions found in the earlier case of Eailway Co. v. Ross, 
112 U. S. 377, 5 Sup. Ct 184. In the Baugh Case it was distinctly 
ruled that "prima facie ail who enter into the employ of a single mas- 
ter are engaged in a common service, and are fellow servants." It 
was further said in that case, in substance, that the danger to be ap- 
prehended by a laborer from the négligence of one specially in charge 
of the particular work is as obvions and as great as from that of 
those who are simply co- work ers with him; that each danger is 
equally with the other an ordinary risk of the employment; that if 
the employé is paid for the one risk he is paid for the other, and that 
if he assumes the one he likewise assumes the other. As a corollary 
from thèse propositions, it was declared, in substance, that the mas- 
ter's exemption from liability extends to injuries sustained in con- 
séquence of the négligence of "ail co-workers to the same end," re- 
gardless of their rank. This décision, as a matter of course, ad- 
mitted the rule which we pointed ont in Minneapolis v. Lundin, su- 
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pra, that the master is liable for tlie négligent performance of ail 
of his Personal duties, no matter by whom performed, and that he 
is also responsible for the négligent acts of an employé whom he bas 
intrusted with tbe entire management and supervision of ail of bis 
business, or with the entire management and supervision of a dis- 
tinct and separate department of a large and diversified business. 
The doctrine of the Baugh Case was reiterated and applied in Eail- 
road Co. v. Hambly, 154 U. S. 349, 14 Sup. Ct. 983, in which case 
it was held that a section boss of a railroad is a fellow servant with 
an engineer and conductor in the employ of the same company, and 
that the company is not liable for an injury to the former occasioned 
by the négligence of the latter, although they work in différent de- 
partments of the service, and under the control of différent superi- 
ors. And in the récent case of Kailroad Oo. v. Keegan, 160 U. S. 
259, 264, 16 Sup. Ct. 269, it was pointed out that, wliile the mastery 
and control of a distinct department of a diversified business may 
entitle the person in charge to be considered a vice principal, rather 
than a fellow servant, yet that this must not be understood to mean 
or imply "that each separate pièce of work was a distinct depart- 
ment, and made the one ha vin g control of that pièce of work a vice 
principal or représentative of the master." See, also, O'Brien v. 
Dredging Co., 53 N. J. Law, 291, 21 Atl. 324, and Potter v. Rail- 
road Oo., 136 K. Y. 77, 32 N. E. 603, which are referred to with ap- 
proval in the décision last cited. This court bas also decided very 
recently that a section foreman of a railroad is not the head or man- 
ager of a distinct department in such sensé as to constitute him a 
vice principal, but that he is a fellow servant of those who work 
under him and are subject to his orders. Railway Co. v. Waters, 
10 0. C. A. 609, 70 Ped. 28. 

It is obvions, therefore, that on the state of facts disclosed by the 
présent record Clausen cannot be regarded as a vice principal on 
any of the grounds heretofore indicated. He was a fellow servant of 
the other members of the gang of laborers who worked under him; 
and, inasmuch as the act of négligence complained of was not com- 
mitted by Mm while in the discharge of a duty that was personal to 
the master, his employers cannot be held responsible for his neglect. 
The trial court was asked to so instruct the jury, and for its refusai 
to do so the judgment must be reversed, and the cause remanded for 
a new trial. 



OHAENLEY v, SIBLEY et al. 

(Circuit Court of Appeals, Seventli Circuit May 4, 180G.) 

No. 284. 

1. SbT-OfF — FOLLOWING State Laws. 

Tlie riglit of set-off, except as it is enforced in equity, is a matter of 
local législation; and the fédéral courts, sitting in any state, wheu deal- 
Ing wîtli tlie subject, will follow the rules established by the tribunals 
of the state. 

2. Same— Insolvent ob Nonrbsidestt Plaintipf. 

Where the state statute of set-off, as in Illinois, does not authorize a 
set-off, in action on contract, of unliquidated uamages arising out of con- 
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tracts or torts, not connected with the subject-matter of the suit, there 
can be no aet-off, in an action at law, of such damages, even as against 
an Insolvent or nonresident plalntiff. 

3. Samb— Inconsistent Dkmands. 

It is no objection to a set-ofl, claimed by a défendant, that It is incon- 
sistent with another set-ofC, previously claimed by bim, and rejected 
as improper. 

4. Damagbs— Unliquidated. 

Where it is alleged that one party bas agreed to ship to another, as 
bis broker, ail the goods made by him, and to pay the broker a certain 
rate of commission on the sale thereof, a clalm by the broker of a breach 
of the contract, in failing to ship to him a part of such goods, is a claim 
for unliquidated damages. 

5. Sàme — Account Stated. 

The rule whereby a merchant's account, which has been presented, and 
not objected to, is treated as an account stated, does not apply to a dis- 
tinct and Independent claim for damages for breach of contract. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois, Northern Division. 

E. A. Otis, for plaintiff in error. 

Hamline, Scott & Lord and George W. Weadock, for défendants 
in error. , 

Before WOODS, JENKINS, and SHOWALTEE, Circuit Judges. 

WOODS, Circuit Judge. The défendants in error, Hiram W. 
Sibley and IsaacBearenger,co-partners under the lirm name of Sibley 
& Bearenger, sued the plaintifl in error, James Charnley, in an action 
of assumpsit upon the common counts for the proceeds of a cargo of 
lumber consigned by the former to the latter in 1877 to be sold on 
commission. ïho défendant pleaded the gênerai issue with notice of 
set-off, to the effect that the défendant, being a broker for the sale 
of lumber in Chicago, in April, 1888, entered into a contract with 
the plaintiffs, who were the owners, manufacturera, and shippers 
of lumber at East Saginaw, Mich., to act as their broker in the city 
of Chicago for the sale of ail lumber manufactured by them for the 
season of 1888 to the amount of 40,000,000 feet, which they agreed 
to ship to him to be sold on their account for a commission of one 
and one-fourth per cent, of the gross amount for which the lumber 
should be sold; that he was ready and willing to perform and did 
perform the contract on his part, but that they, though often re- 
quested, did not, and would not during the season of 1888 consign or 
ship to him of the entire quantity stipulated, ail of which he was 
prepared and ready to sell, more than 1,892,982 feet, by reason 
whereof, having given up other business and employment as a 
broker for the sale of lumber in Chicago, he sustained loss and dam- 
age to the amount of $5,716.05, which, whcn set off agaiust the de- 
mand of the plaintifEs, left a balance due him of $1,345.76, for which 
he prayed judgment. This claim of set-off, it is conceded, did not 
grow o'it of or hâve any connection with the transaction upon which 
the dfanand of the plaintiffs was founded. Evidence offered in sup- 
port thereof was excladed, and thereupon the défendant was per- 
mitted to file an additional notice of set-off, accompanied with a 
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bill of particulars; and the évidence offered in support of items in 
that bill to the amount of |98.19 was also excluded. Errer is as- 
signed upon each of thèse rulings. 

The right of set-ofl, except as it is enforced in equity, is a niatter 
of local législation, and the fédéral courts, sitting in any state, when 
dealing with the subject, will follow the rules established by the 
tribunals of the state. Partridge v. Insurance Co., 15 Wall. 573; 
Dushane v. Benedict, 120 U. S. 630, 7 Sup. Ct. 696. Under the Illi- 
nois statute (Rev. St. c. 110, § 29) which authorizes a set-off, in any ac- 
tion upon contract, of claims or demands against the plaintifE in the 
action, the rule has been declared by the suprême court of the state 
that "unliquidated damages, arising out of covenants, contracts, or 
torts, not connected with the subject-matter of the suit, do not con- 
stitute the subject-matter of a set-off." De Porrest v. Oder, 42 111. 
500; Robison v. Hibbs, 48 111. 408; Clause v. Press Co., 118 111. 
612, 9 N. E. 201. See, also, Winder v. Caldwell, 14 How. 434, 443. 
It is earnestly contended in behalf of the plaintiff in error that when 
it appears that the plaintiff in an action is insolvent or a nonresident 
of the state where the action is prosecuted, a set-off of damages for 
breach of a contract, though unliquidated, may be allowed. But the 
numerous authorities cited are to the effect that in such cases a set- 
off may be had in equity, and there ordinarily it is allowed because 
relief could not be had at law. Quick v. Lemon, 105 111. 578; Lind- 
say V. Jackson, 2 Paige, 581. In Forbes t. Cooper, 88 Ky. 285, 11 
S. W. 24, a contrary ruling was made; but, however pertinent and 
strong the reasoning on which that décision was based, it is mani- 
festly a departure from the commonly recognized practice, and is 
authoritatiye only as a construction of the statute of Kentucky. It 
cannot prevail in Illinois against the rule there established. 

It is contended next that the claim set up in the original notice 
was not unliquidated, because "it amounts substantially to a breach 
of contract of employment where the damages are fixed, certain, and 
definite, and the contract and the law furnish the exact measure of 
damage." But it is évident that, in order to détermine the dam- 
ages in question, proof was necessary — First, to establish the con- 
tract; second, to show to what extent it had been performed; and, 
third, to prove the damages suflered by reason of nonperformance, 
including the expense of doing the business, incurred, or necessary 
to be incurred, and kindred matters. U. S. v. Behan, 110 U. S. 338, 
345, 4 Sup. Ct. 81. A claim is liquidated only when the amount of 
it has been determined, or the data settled upon which the amount 
can be calculated. U. S. v. Buchanan, 8 How. 104; North Chicago 
Rolling-Mill Co. v. St. Louis Ore & Steel Co., 152 U. S. 615, 14 Sup. 
Ct. 710; Osborn v. Etheridge, 13 AVend. 339; Hall t. Glidden, 39 
Me. 445; Bell v. Ward, 10 R. I. 508; Holland v. Rea, 48 Mich. 218, 
12 N. W. 167. In Edwards v. Todd, 1 Scam. 464, cited in Smith v. 
Huie, 14 Ala. 201, unliquidated damages were allowed as a set-off, 
but because connected with the subject-matter of the suit. 

But it is insisted that the amount of the proposed set-off in this 
instance had become certain, as an account stated, because of the 
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fact, of wliich proof was offered, tliat the plaintifE in error had sent 
to the défendants in error a statement of account wherein tlie pré- 
cise amount of damages claimed was stated, to which no response 
was made. Waiving ail question whether, under the notice of set-off 
given in this case, évidence of an account stated was admissible, we 
know of no authority for applying to a distinct and independent 
claim for damages for breach of contract the rule established in re- 
spect to merchants'accounts, whereby "an account which has been pre- 
sented, and no objection made thereto, after a lapse of several posts, 
is treated, under ordinary circumstances, as being, by acquiescence, 
a stated ac-eount." 1 Story, Eq. Jur. § 526; Wiggins v. Burkham, 
10 Wall. 129; Pynchon v. Day, 118 111. 9, 7 N. E. 65; Lockwood v. 
Thorne, 18 N. Y. 285. 

It remains to consider the items in the second notice of set-off, 
amounting to $98.19, and alleged to hâve been expended at the re- 
quest of the défendants in error under or in connection with the 
contract set up in the flrst notice. The record shows that the évi- 
dence to support this claim was excluded because the items were not 
connected with the subject of the suit, but were advanced under the 
contract mentioned in the tirst notice of set-off. That ruling, we 
think, was erroneous. It was équivalent to saying that there can 
be no set-off unless it be of a demand, whether liquidated or un- 
liquidated, connected with the principal cause of action. It is no 
objection to this set-off that it is inconsistent with that set up in the 
ârst notice, which alleged a contract under which the plaintif in 
error was bound to bear his own expenses. He is not entitled to 
claim both the stipulated commission and a reimbursement of his 
expenditures, but, the court having rejected évidence of the former, 
because, being unliquidated, it was not a proper set-off, we do not 
perceive that it was incompétent for him to offer proof of the latter. 
U. S. V. Behan, supra. Whether by so doing he renounced ail right 
to the demand set up in the flrst notice, we need not consider. The 
further objection is urged that, in connection with the évidence of- 
fered to establish thèse items, under the second notice, the offer to 
prove the contract mentioned in the flrst notice was not renewed, 
and that, excepting as it might be implied from that contract, thet-e 
is no évidence of a request by the défendants that the outlays 
charged for should be made. The offer of proof, however, included 
the fact of an express request. The défendants in error may remit 
of the judgment recovered the sum of |98.19 as of the date oiÉ entry, 
and within 10 days file with the clerk of this court certifled proof 
of the fact, and thereupon the judgment so reduced will be affirmed; 
otherwise the same will be reversed, and the cause remanded for a 
new trial ; the costs of this appeal in either event to be taxed against 
the défendants in error. 
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CRANE CO. V. COLUMBUS CONST. CO. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.) 

No. 268. 

L EvroENCB— Admissibilitt and Weight— Tksting Qdalttt op Goods Sold. 
Where gas piplng sold was guarantled to stand a certain pressure when 
tested in Une, hdd, that évidence of tests made in Une was admissible, 
even if they were made wlthout notice to tbe seller, and not within a rea- 
sonable time after delivery, tiese tacts going merely to the value, and 
not to the competeney, of the évidence. 

2. Sam B— Opinion Evidence. 

Upon a controversy over the quality of gas pipe guarantied to stand 
a certain pressure in Une, vphere it is clalmed by the seller that the pipe 
was injured in handling and laying, after deliveri', wituesses who super- 
vised or participated in the vrork may testify that, in their opinion, the 
workmen were skillful; but the gênerai question whether the Une of pipe 
was laid with proper skiU and care is not one to be determined upon the 
opinions of witnesses. 

8. SaME — COMPETENCY^ESTIMATES PEOM IKSDPFICIBNT DaTA. 

In an action to recover damages for failure of gas pipe to stand the 
guarantled pressure when laid in Une, the purchasing company sougnt 
to recover the cost of taking up and relaying the pipe with stronger 
coUars; but it appeared that the work was done by employés who were 
carrying on other work at the same time, and that no separate account 
was kept of the labor and expense. Eeld, that it was not compétent for a 
manager of the company to testify to the ccst per foot ot the work, 
where his estimâtes were made without personal knowledge of the faets, 
from reports not designed for the purpose, and containing no data enabling 
him to reach a defluite conclusion. 

4 Same— Breach op Warranty— Rrpaies bt Puiîchasee. 

A construction company, under contract with a natural gas company 
to furnish and lay a pipe Une, made a contract with a supply company, 
whereby the latter was to furnish piplng guarantied to stand a working 
Une pressure of 1,000 pounds to the square iueh. Thereafter an act of 
législature was passed prohibiting the transportatlon of natural gas under 
more thaa natural pressure, or an artificial pressure of 300 pounds. 
Thereupon the contract between the gas company and the construction 
company was modlfled so as to require the piplng to stand a test in Une of 
only 400 pounds. Prlor to the enactment, some of the pipe furnished 
by the supply company had been laid, but was found Incapable of stand- 
ing the guarantied pressure of 1,000 pounds. It was claimed, however, 
by the supply company, that it was sufflcient for a working pressui'e of 
300 pounds, and there was évidence tending to support the claim. Nev- 
ertheless, the construction company, after the enactment, took up and 
relaid the pipe with stronger coUars, also cutting the threads anew, at 
great expense, and sought to recover the same from the supply company. 
Held, that the supply company was entitled to an instruction that, if the 
piplng was otherwlse in accordance with the speciiîcations of its contract, 
and, as first laid, was sufflcient to stand a working pressure of 300 pounds, 
as limited by law, and if the construction company unreasonably and 
unnecessarily expended money in making the change, for the alleged pur- 
pose of constructing a Une to withstand a pressure of 1,000 pounds, then 
the supply company was not liable therefor; and that, under such cir- 
cumstances, the ordinary rule should prevall, and the reeovery be on the 
basls of the différence in value between the article dellvered and that 
contracted for. 

5. Same— Rbpudiation op Contract in Part — Action to Enporcb in Part. 
A purchaser of gas pipe to be dellvered at times and places to be desig- 
natea lij it, after partial dellveiy, refused to receive more, alleging that 
the seller had falled to make deliveries for some time. It appeared, how- 
ever, that no time or place had been designated by it for such deliveries. 
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Afterwards the pnrcbaser brought an action for breach of the warrantr 
of qua)ity, In respect to the pipe prevlously furnlshed. Held, that the 
seller was entltled to an Instruction that, If there was nothing to Justify 
the termlnation of the contract by the purchaser, It could not maintain Its 
action for a breach thereof by the seller. 
t, Samk. 

The vendee under a contract of sale which Is executory and entlr» 
cannot repudiate it In respect to a part of the goods, and at the same tlme 
enforce It in respect to the remainder. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois, Northern Division. 

This was an action by the Columbus Construction Company 
against the Crâne Company to recover for alleged breach of a con- 
tract of sale. The circuit court sustained demurrers to the décla- 
ration, and, plaintiff declining to amend, judgment was rendered for 
défendant. On appeal to this court, that judgment was reversed, 
and the cause remanded for further proceedings. 3 0. C. A. 210, 52 
Fed. 035. Afterwards a trial was had before a jury, resulting in a 
verdict and judgment for plaintiff in the sum of $18,000, and de- 
fendant brings the case hère on writ of error. 

Edwin Walker and Chas. S. Ilolt, for plaintiff in error. 
Geo. nunt and S. S. Gregory, for défendant in error. 

Before WOODS, JENKLNS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. For the eiitire contract between the par- 
ties to this appeal, and for the construction put upon it by this court 
when the case was tirst hère, référence is made to the opinion in 
Columbus Const. Co. v. Crâne Co., 3 C. C. A. 216, 52 Fed. 635, and 
9 U. S. App. 46. After the case had been remanded, further counts, 
spécial and common, were added to the déclaration; but, while the 
breaches of warranty relied upon and the damages claimed were 
stated more specitically and fuUy, the character of the action waa 
not changed. 

The défendant in error, the Columbus Construction Company, a 
corporation of New Jersey, on the 5th day of June, 1890, entered into 
a contract with the Indiana Natural Gas & Oil Company (which was 
incorporated under the laws of Indiana for the purpose of owning 
and operating a pipe line for the transportation of natural gas from 
the gas fields of Indiana to Chicago), whereby the Columbus Com- 
pany undertook to construct the proposed line; and to that end, on 
June 20, 1890, it made with the Crâne Company (the plaintiff in 
error) the contract in suit, whereby the latter comipany undertook to 
purchase, and to cause to be delivered to the former, the various 
quantifies and sizes of pipe necessary for the completion of the line, 
Including 260 miles of 8-inch pipe concerning which this controversy 
bas arisen. The substance of the contract, in so far as it need be 
stated hère, is that the pipe shall be "8-inch wrought-iron standard 
Une pipe, to weigh not less than 27.48 ponnds per lineal foot," "made 
from soft iron, free from blisters and other imperfections, and guar- 
antied to stand a working line pressure of one thousand pounda tO 
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the square inch vfhen proved and tested in lines"; that each spliced 
joint shall weigh the weight o£ the collar in addition to its own fe- 
qulred weight; that each joint of pipe shall hâve eight threads to 
the inch, and at least two inches of thread on each end, with a full 
uniform taper to the threads both on the pipe and in the collar; 
and that the vendor shall pay to the vendee ail damages and expenses 
sustained by reason of defects in the pipe delivered, up to and in- 
cluding the time wlien the pipe should be tested by the vendee un- 
der working pressure, not in excess of one thousand ponnda to the 
square inch, and proved tight in line, which working test should 
be made with reasonable promptness. Deliveries were to be made 
at such places as should be designated by the Columbus (Company, 
at the earliest practicable dates, in July, August, and September, 
and of the 8-inch pipe not less than 37 miles in July, 123 miles in Au- 
gust, and the remainder in September, 1890, "barring strikes and 
causes beyond control." The Columbus Company, upon the delivery 
of each invoice at the point by it designated, was to pay "spot cash" 
therefor, including a commission of 2| per cent, over the amount 
of the manufacturer's invoice. Shipments were to be by car loads, 
not exceeding five spliced joints, the Crâne Company paying freight 
and other charges of transportation from the mills to the points of 
destination; and it was agreed flnally that the pipe should not be 
construed to be accepted, by reason of any payments made therefor, 
so as to relieve the Crâne Company from liability on accoxmt of its 
defective character, until tlie same had boen laid and testiKl in line, 
and proved. 

In pursuance of tliis contract, the Crâne Company made coutracts 
with différent companies for the manufacture and shipment of the 
required pipe, and reported the same for approval to the Columbus 
Company. The flrst shipment, amounting to about 12 miles, was 
delivered, by order of the Columbus Company, to the Consumer»' Gas 
Company, at Chicago, but was not used until two years later, when 
it was shipped to Indiana, and laid in line. In addition, by Novem- 
ber 3, 1S90, 8-inch pipe had been delivered at différent stations along 
the line, to the amount of 95.14 miles, of which 5.7 miles were laid 
in or across the ToUeston Marsh, 1 mile was laid at the Kankakee 
Marsh, and 12.65 miles, in double lines of half that length, were 
laid at Deep River. Further deliveries were then suspended by 
agroement or mutual consent, until more adéquate appliances for 
tusiing the pipe in line could be obtained; the tests made in Sep- 
tember, 1890, at D(;ep River, with an air pump of a capacity of llO 
pounds to the square inch, having developed serions leaking at as 
mauy as 10 per cent, of the joints, and "more at the mill end than 
at the field end." Besides confiicting views of the contract lia- 
bilities of the parties, which were settled only by the décision of 
this court referred to, the agents of the parties who were présent at 
the tests differed in respect to the nature and cause of the defects- 
in the joints; it being claimed on behalf of the plaintifE in error that 
the pipe was ail tested at the mills, and, without leaking, stood a 
pressure of 1,000 pounds to the inch, and that the defects developed 
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în Une were attributable to rough and careless handling and un- 
skillful laying of the pipe. On the contrarj, the représentatives of 
the défendant in error asserted a careful and skillful manipulation 
and laying of the pipe, and, in the flrst instance, attributed the de- 
fects to the light weight of the collars, by reason of which they ex- 
panded under pressure, but the subséquent employnient of heavier 
collars did not cure the defects; and the later conclusion seems to 
hâve been reached that the threads on the ends of the pipe and in 
the collars did not hâve a full and uniform taper, the fault being in 
the thread of the collar. During the ensuing October, efforts were 
made, by caulking and otherwise, to tighten the defective joints, 
and, up to a pressure of 200 pounds, were perhaps substantially suc- 
cessful; but, about the 28th of that month, high pressure pumps 
were brought into use, which, at a pressure of 400 pounds, reopened 
some of the old leaks, and disclosed many new ones. Further at- 
tempts were then made, by caulking and other means, to remedy 
the defects, but with unsatisfactory results, until November 15th, 
when winter set in, and work was stopped. 

On the other hand, while there had been delays in the delivery of 
pipe, the Columbus Company had not paid in full for the pipe de- 
livered; and on September 29th the shortage had risen to $139,900, 
but by later payments, the last of which, in the sum of |15,000, was 
made November 26th, the deficiency was redueed to $73,800. Thèse 
shortages were the stibject of correspondence, and of complaint by 
the Crâne Company, in behalf of which it is claimed that, while 
various excuses were ofEered, it was never assigned "as the reason 
for not paying spot cash that the pipe was not satisf actory" ; that 
complaint was once made by Mr. Yerkes, who, in October, had suc- 
ceeded Mr. Hequembourg as the représentative of the Columbus Com- 
pany in the transaction, that some of the pipe shipped by the Read- 
ing Company had been forwarded in a damaged condition, but that, 
it having been found on investigation that some of the threads had 
been jammed in transit, the Crâne Company oflered to hâve ail dam- 
aged pipe put in order, and returned to the place of use, at its own 
expense, and that nothing was said at any time about a deficiency 
in the weight of the collars, or about any defect other than jammed 
threads; that on December 31, 1890, Mr. Yerkes offered in writing 
to accept the proposition for repairing pipe, and to pay therefor 
when returned and further inspected, but upon condition that the 
mills should commence delivery of pipe, to âll the balance of their 
«ontracts, on February 1, 1891, and that the contract be modifled so 
that, instead of spot cash for ail pipe delivered, 50 per cent, of the 
price should be paid on delivery, and the remainder after a test in 
line, under a pressure of 1,000 pounds to the square inch; that the 
Crâne Company refused to accède to this change in the terms of pay- 
ment, and now contends that its proposition to repair the damaged 
threads was thereby in effect rejected by Yerkes. This différence, 
it seems, divided the parties until January 30, 1891, when Mr. Yerkes 
telegraphed the Crâne Company: 

"We are prepared to receive pipe in accordance witti contract, particularly 
that part whicli provides for a test of 1,000 pounds when laid. Although 
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you hâve not complied with terms of your contract, we •wlU recelve pipe If 
you commence immédiate deliveiy." 

-^And, receiving no responae, on February 12, 1890, wroteas fol- 
lows: 

"On the 30tli ult, I telegraphed you from New Yorlî as (ollows: 'We are 
prepared to receive pipe in accordance with contract, particulariy that part 
which provides for a test of one thousand pounds when laid. Although you 
hâve not complied with terms of your contract, we wlll recelve pipe if you 
commence immédiate dellvery." Up to the présent tlme, I understand, you 
hâve had no pipe dellvered thlB year. I wish to notify you that we cannot 
wait longer for the said dellvery, and wiU therefore cancel our contract. 
In regard to the pipe that has already been dellvered, we are prepared to make 
some arrangement with you respectlng the repalr of same, and adjusting 
the accounts now remalning open. 

"[Signed] Chas T. Yerkes, Vice Prest, 0. C. Co." 

To that letter, the Crâne Company on the same day responded 
as f ollows: 

"Your young man brought in yours of even date a few minutes ago, and 
upon Its recelpt It struck me that there was no occasion for any reply in 
vlew of ail that has been said and written, but bave since coneluded that 
we had better make answer, in order that we may keep our record straight. 
Would say that we answered yours of January 30th, from New York, to the 
effect that we were prepared to go ahead with your pipe Une contract on 
the conditions of said contract, and we are now prepared to do so. But you 
hâve persistently requested that we go ahead on the contract upon terms 
différent from the contract, and this we hâve persistently refused, and now 
refuse, to do. We bave simply demanded that you carry ont your part of 
the contract, and désire now to notify you that. If you cancel this contract, 
you do so at your péril, and we wlll hold you responslble for the results. 
We bave not dellvered any of the pipe this year, because you hâve not asked 
us to deliver it, and because you bave not complied with your part of the con- 
tract We bave been, as we are now, awaitlng your orders to go on with 
the contract, and wlll do so when you comply with your part of the contract. 
"[Slgned] Orane Company, 

: "R. T. Crâne, Prest." 

In the following March, Mr. Hequembourg resumed charge, and 
reaching the conclusion, after some further tests, that the collars 
furnished by the Crâne Company were too light, procured heavier 
collars, at an expansé for those used upon the Crâne Company's pipe 
of 1104,000, and proceeded to lay the line, using the Crâne pipe so 
far as it went; the total extra expense alleged to hâve been in- 
curred in making that pipe available being the sum of $200,000, most 
of whlch the plaintiff in error insists was incarred by reason of the 
false theory, negligently adopted and pursued, that the Crâne col- 
lars were too light. The line was flnished and turned over to the 
Indiana company late in 1892. The détective taper in the threads of 
the collars, it is asserted by the plaintiff in error, was not discovered 
until just before the trial of this case, which was commenced De- 
cember 3, 1894, and therefore could not hâve been the grouud for 
the rejection of the pipe. The suit was commenced May 23, 1891, 
the déclaration being framed as "of a plea of trespass on the case 
upon promises," and charging, in substance, that the pipe was made 
of imperfect iron, and was incapable, when tested in line, of stand- 
ing the required pressure, and that the threads upon the pipe and 
in the collars did not hâve a uniform taper. The plaintiff in error 
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tendered the gênerai issue, with notice of spécial matter. The trial 
resulted in a verdict and judgment in the sum of |48,000 for the de- 
fendant in error. Numerous errors are assigned, but the questions 
to be considered are comparatively few. 

Evidence of certain tests made of the pipe in Une was admissible 
to show the quality and value of the pipe delivered as compared with 
that contracted for; and if the tests were made without notice to 
the plaintiiî in error, and not within a reasonable time after delivery 
of the pipe, the value, but not the competency, of the testimony, was 
affected by those circumstances. 

Upon the question whether the pipe was handled carefully and 
properly laid, witnesses who supervised or participated in the work 
were permitted to testify that, in their opinion, the workmen were 
skillful, and the work well donc. It was compétent, we think, to 
show that men of expérience and skill were employed upon the 
work; and doubtless, in such a case, a witness may be required to 
state what defect, if any, he saw in the work, or what carelessness 
or lack of skill in the manner of its exécution ; but the gênerai ques- 
tion whether the Une or Unes of pipe in question had been laid with 
proper skill and care was not one, we think, to be determined upon 
the opinions of witnesses. Among the cases cited touching the point 
are Provision Co. v. Baier, 20 111. App. 376; Railroad Co. v. Clark, 108 
111. 113 ; Morris y. Town of East Haven, 41 Conn. 252 ; Turnpike Co. 
V. Coover, 26 Ohio St. 520. 

A more serions question has arisen upon the admission of testi- 
mony to show the cost of taking up, repairing, and relaying of pipe 
at Deep River, ToUeston, and Kankakee. Proof was made that in 
1891 and 1892, after the bringing of this suit, the Columbus Com- 
pany, having determined to make use of the pipe which had been 
delivered, took up what had been laid, removed the Crâne collars, 
rethreaded such pipe as had been bent or caulked, put on heavier 
collars, and relaid tlie pipe where it had been before. The men em- 
ployed in doing this work were at the same time engaged in other 
work, and no separate account was kept of the labor and expense iu- 
cident to the changing of the collars, and rethreading and relaying 
of the pipe received of the Crâne Company. The excuse offered is 
that it could not be done with economy. On direct examination, 
Mr. Hequembourg, testifying for his company, stated that the cost 
per foot of taking up and relaying the pipe was fl.oO at Tolleston, 
75 cents at Deep river, and at Kankakee |1. The cross-examination 
showed that thèse were mère estimâtes, prepared without personal 
knowledge of the facts, from reports which were not designed for 
the purpose, and contained no data to enable him to reach a définit» 
and just conclusion. Thèse estimâtes were clearly incompétent. 
They were mère guesses by a witness interested to make the fig- 
ures large. He testified that it was his "particular business to as- 
certain what was a f air amount to charge the défendant for changing 
the collars and reconstructing the line"; and, that being so, he 
should hâve kept, or caused to be kept, accurate and distinct ac- 
counts of the labor and expense as the work progressed, and should 
not hâve been allowed to give to the jury, as the resuit of a calcula- 
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tion the basis of which was not shown, the very large sum mentioned, 
and then to testify, as he did, that that sum was the reasonable cost 
«f the several items included in the estimate. Such évidence does 
nat become compétent, under ordinary circumstances, because bet- 
ter évidence may not be at hand. 

Error is also assigned upon the exclusion of évidence offered by 
the plaintifE in error for the purpose of showing that useless and 
unreasonable expense had been incurred by the défendant in error 
in its efforts to make the pipe conform to the spécifications, fulâll 
the conditions, and stand the tests required by the contract. The 
Columbus Company was engaged in laying a pipe line, not directly 
for its own use, but for the Indiana Company, with which it had 
made the contract of June 5, 1890. By an act of the Indiana lég- 
islature approved March 4, 1891, regulating the mode of procuring, 
transporting, and using natural gas, the use of more than natural 
pressure or an artiflcial pressure exceeding 300 pounds to the square 
inch was forbidden; and by a décision of the suprême court of that 
state, handed down June 20, 1891, the act had been declared con- 
stitutional. Jamieson v. Oil Co., 128 Ind. 555, 28 N. E. 76. The 
défendant in error and the Indiana Company were joint parties to 
that suit, and, as a resuit of the décision, they modiôed their con- 
tract so as to require the pipe and collar to be tested at the mill 
under 1,000 pounds hydraulic pressure, and, when laid, to stand, 
for 24 consécutive hours, a working pressure of 400 pounds to the 
square inch, without manifest or material defects, or leakage ex- 
ceeding 10 per cent, of its total storage capacity; the tests to be 
made in five-mile sections, as soon as each section should be com- 
pleted. The plaintiff in error offered to put the contract and the 
modification in évidence, and asked the court to give to the jury, at 
the proper time, an instruction which, after referring to the Indiana 
statute and other relevant and undisputed facts, proceeded as fol- 
lows : 

"If, therefore, the jury flnd from the évidence that the pipe delivered 
to the plaintiff by the défendant under its contract, prior to the commence- 
ment of this action, was of snfticient structural strength to stand a working 
Une pressure of three hundred pounds to the square inch, and also that the 
threadlng and taper conformed to the spécifications of the contract, so that 
the line, when constructed, was sutlicient for the transportation of the gas 
at the pressure of three hundred pounds, as limlted by law; and if you further 
believe that, after the commencement of this action, the plaintiff unreason- 
ably and unnecessarily expended money in the purchase of new couplera, 
and exchanging such new couplers for the old, for the alleged purpose of 
constructlng a line that would stand a pressure of a thousand pounds to the 
square Inch; and if you further believe from the évidence that such expendl- 
ture was unreasonable and unnecessai-y,— then the court instructs you that 
you should not find for the plaintiff as damages the amount of money so 
expended." 

We are of the opinion that the évidence should hâve been admitted 
and the instruction given. By the gênerai rule governing the meas- 
ure of damages for a breach of warranty in the sale of chattels, the 
défendant in error, having paid the entire purchase price, was en- 
titled to reclaim a sum equal to the différence in value between the 
pipe delivered and pipe of the quality warranted ; and if, at the time 
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of delivery, it remained necessary or désirable, and was practicable, 
by a reasonable expenditure, to bring the pipe up to the require- 
ments of the contract, it was tlie privilège of the défendant in error 
to make the expenditure necessary for tliat purpose, and to exact 
reimbursement of the Crâne Company, instead of resorting to the 
proof of comparative values. But if, as the proposed instruction as- 
sumes, the pipe met the requirements of the modifled contract with 
the Indiana Company, and, by reason of the Indiana statute, a pipe 
capable of bearing a pressure of more than 300 pounds was not need- 
ed, then, manifestly, it was unreasonable to expend time or money 
in an effort to impart to the pipe a degree of strength which could 
be of no practical utility. Under such circumstances, the ordinary 
rule should orevail, and the recovery should be on the basis of the 
diiïerence of value between the article delivered and that which 
ought to hâve been delivered, — to be determined by the market 
priées, or, if that should be impracticable, then, probably, by the 
différence in cost of production at the mills; certainly not by the 
cost of repair or reconstruction in or along the trenches in which the 
pipe was to be laid, where necessarily the work would be more diffi- 
cult and expensive than at the mills. The instruction asked was 
hypothetical, leaving to the jury to détermine whether the facts were 
as supposed, and whether the expenditures in question were rea- 
sonable, and, if the modilied contract with the Indiana Company had 
been admitted in évidence, the instruction would hâve been perti- 
nent and proper to be given. The statute of Indiana, and the dé- 
cision of the suprême court of that state whereby it was declared 
constitutional, were matters of judieial cognizance, in respect to 
which formai proof was unnecessary. Among the authorities cited 
touching the measure of damages in such cases, besides the texts of 
Parsons, Sedgwick, Sutherland, and Addison, are the foUowing: 
Marsh v. McPherson, 105 U. S. 716; U. S. v. Behan, 110 U. S. 339, 
4 Sup. et. 81; Blacker v. Slown, 114 Ind. 322, IG X. E. 621; Smith 
V. Dunlap, 12 111. 184; Miller v. Mariners' Church, 7 ile. 51; Le 
Blanche v. Eailroad Co., 1 C. P. Div. 286; Hamilton v. McPherson, 
28 N. Y. 72; Frick Co. v. Falk (Kan. Sup.) 32 Pac. 300; Loomcr v. 
Thomas (Neb.) 56 N. W. 973; Lake Co. v. Elkins, 34 Mich. 439; Brad- 
ley V. Denton, 3 Wis. 557; Dillon v. Anderson, 43 X. Y. 231; Muller v. 
Eno, 14 N. Y. 597; Passinger v. Thorburn, 34 K. Y. 634; King v. 
Barnes, 109 N. Y. 267, 16 N. E. 332; Fisk v. Tank, 12 Wis. 276; 
Brown v. Bigelow, 10 Allen, 242; Medbury v. Watson, 6 Metc. (Mass.) 
246. 

But the question which is most earnestly disputed is whether, 
in respect to the pipe delivered and retained, the défendant in error,. 
by reason of its refusai, in the letter of February 12, 1890, to accept 
further deliveries under the contract, is debarred of the right to 
sue for a breach of the warranty of quality. It is insisted that the 
refusai to accept more pipe was justifled by the bad quality of that 
received, the presumption being under the circumstances that fur- 
ther deliveries, coming from the same mills, would be of the same 
bad quality. That was a iiuestion of fact, which, if the évidence 
was suffi cient, should hâve been left to the jury; but it is to be ob- 
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served that the refusai was not put upon that ground, but on the 
grouiid that no pipe had been delivered recently, though no order or 
request, with a désignation of the place for such delivery, had been 
made. On the facts as presented in the briefs, beyond which we 
hâve not looked, it does not appear that there was an adéquate ex- 
cuse for the refusai to accept further performance of the contract; 
but, whether there was or not, it was the right of the plaintiff' in 
error to hâve the case submitted to the jury upon the hypothesis that 
nothing had been done to justify a termination of the contract by 
the défendant in error; and on that basis, whether other modes of 
relief were available or not, we think it clear that the défendant 
in error can hâve no remedy in an action upon the contract. It 
cannot at one and the same time repudiate an executory contract 
like this in respect to a part of the subject-matter, and in respect to 
other parts insist upon its enforcemeut. If the déclaration had dis- 
closed such a breach or unexcused répudiation of the contract by 
the plaintifï, it would hâve been plainly demurrable. Only upon the 
theory that the Crâne Company had been guilty of a breach or 
breaches which justilied the other party in refusing further per- 
formance was the action maintainable as brought; and yet from the 
damages which the jury was directed to award the plaintilï, on ac- 
count of the defective quality of the pipe delivered, a déduction was 
authorized of the amount of commission which that company would 
hâve earned if it had been permitted to deliver the remaiuder of the 
pipe, and a further déduction on account of a décline in the market 
price of pipe. If the conduct of the Crâne Company was such as to jus- 
tify a refusai of the other party to receive further deliveries, it was 
entitled to no profit thereon by way of commission or otlierwise 
(U. S. V. Behan, 110 U. S. 339, 4'Sup. Ct. 81); and just as if the con- 
tract had been terminated by agreement, or as if the pipe delivered 
had been the total amount called for by the contract, the Columbus 
Company was entitled to recover undiminished damages, equal to 
the différence in value between the pipe delivered and pipe of the 
stipulated quality. 

It is not a case of rescission. That requires the placing of both 
parties in statu quo, and in this case would hâve involved a return, 
or at least a tender back, of the pipe which had been received. Nei- 
ther is it a case of refusa) to receive particular lots of pipe, offered 
for delivery, because the same was visibly, or, upon immédiate in- 
spection, was found to be, détective. The rejection of such pipe, be- 
fore placing it in line, would not hâve been an act either of rescis- 
sion or répudiation, but rather of enforcement of the contract. Bar- 
rie V. Earle, 143 Mass. 1, 5, 8 N. E. 639; Norrington v. Wright, 115 
U. S. 188, 6 Sup. Ct. 12; Pope v. Allis, 115 U. S. 363, 6 Sup. Ct. C9. 
But upon the hypothesis of the proposed instruction, which, together 
with the évidence offered in support of it, ought^ as we think, to hâve 
been submitted to the jury, it is simply a case where, under a con- 
tract of sale which is executory and entire, the vendee répudiâtes 
the contract in respect to a part of the goods, and in respect to the 
remaiuder seeks to enforce it, — a proposition which, we believe, is 
supported neither by reason nor précèdent. The earlier cases touch- 
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ing the gênerai subject, both English and American, are collected in 
the notes to Cutter v. Powell, 2 Smitli, Lead. Cas. 17-53; and wLile, 
in some respects, there bas been a contrariety of ruling, no case bas 
been cited whicb is perceived to be inconsistent witb our prestnt con- 
clusion. Tbe case of Norrington v. Wright, supra, was not in fact 
a case of rescission, tbough partially so treated. It was a suit b; 
the vendor, seeking damages of the vendees on account of their re- 
fusai to accept consignments of old T rails, wMch, by the contract, 
were to be shipped 1,000 tons per month, to the total number of 
5,000 tons. The vendees accepted and paid for 400 tons, received in 
one consignment, but afterwards, learning that the quantities ship- 
ped during three months did not correspond with the requirement 
of the contract, refused to accept or pay for any more. The court 
held the contract to be entire, and the spécification of the quantity 
to be delivered each month to be descriptive of the goods, a de- 
parture from which through three months "justifled the défendants 
in rescinding the vs^hole contract, provided they distinctly and sea- 
sonably asserted the right of rescission"; and their rétention of the 
400 tons received in February, it was said, "was no waiver of this 
right, because it took place without notice or means of knowledge 
that the stipulated quantity had not been shipped in February. The 
price paid by them for that cargo being above the market value, the 
plaintiff suffered no injury by the omission of the défendants to 
return the iron; and no reliance was placed on that omission in 
the correspondence between the parties." To make that case like 
this, on the theory of rescission, it is necessary to reverse the parties, 
and to suppose that the vendees, after receiving and paying for the 
400 tons shipped in February, had learned at once that no more had 
been shipped during that month, and having on that account refused 
to receive further consignments, even tbough offered in conformity 
with the contract, had brought suit for damages for the failure of 
the vendor to ship 1,000 tons in February, instead of the 400 tons 
received and retained. If that had been the case, it would hardly 
bave been said that the keeping of the 400 tons was not a waiver 
of the right of rescission. The case is expressly distinguished from 
Lyon V. Bertram, 20 How. 149; and the proposition is announced, 
which alone and independently of the doctrine of rescission was suffl- 
cient to dispose of the suit, that "the plaintiff, denying the defend- 
ant's right to rescind, and asserting that the contract was still in 
force, was bound to show such performance on his part as entitled 
him to demand performance on their part, and, having failed to do 
so, cannot maintain this action." The principle of that proposition 
is applicable hère. Having repudiated the contract in part, the de- 
fendant in error had no right to ask its enf or cément in another part. 
See Clark v. Steel Works, 3 C. C. A. 600, 53 Fed. 494, and 3 U. S. 
App. 358. In Pope v. Allis, 115 U. S. 363, 6 Sup. Ct. 69, the con- 
tract was for the sale of 500 tons of American iron and 300 tons of 
Scotch iron, which the seller undertook to ship to the buyer. The 
controversy was concerning the American iron alone, which, after 
delivery at Milwaukee, the purchaser refused to accept, on the ground 
that it was not of the grade called for by the contract, and, having 
v.78F.no.6— 63 
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notifled tlie seller tliat the îron was held subject to hîs order, brought 
suit to recover the price which had been paid for the iron and the 
freight thereon. The point decided was that, the jury having found 
that the iron was not of the quality which the contract required, "on 
that ground the défendant in error, at the flrst opportunity, rejected 
it, as he had a right to do." The syllabus couples, with the right 
to reject, the right to "rescind the sale," but that is taken from the 
court's statement of a gênerai proposition of law in respect to sales 
by sample. When the entire subject of a contract of sale is rejected, 
it amounts to a rescission of the contract; but when a part of the 
subject is accepted, and another part rejected, because not of the 
quality contracted for, it is not a rescission. In Pope v. Allis it 
does not appear whether or not the Scotch iron included in the con- 
tract was received by the purchaser. If not, then the case was, as 
it seems to hâve been treated, the same as if the American iron alone 
had been the subject of the sale, and the rejection of the iron was a 
rescission ; but, if the Scotch iron was received and retained, it was 
not a rescission, but simply a rejection of the American iron, on the 
ground stated, that "the vendee cannot be obliged to receive and pay 
for a thing différent from that for which he contracted"; just as 
the défendant in error hère was not bound to receive a shipment of 
pipe which was visibly below the contract standard, though the test 
provided for was to be made when the pipe was in Une. But, un- 
der this contract, the vendor would hâve had the right, within a rea- 
sonable time, to furnish, in lieu of pipe so rejected, other pipe of the 
required quality; while in the case of Pope v. Allis such right of sub- 
stitution was not contemplated, and probably did not exist. In Ger- 
man Sav. Inst. v. De La Vergne Eefrigerating Mach. Co., 17 C. C. 
A. 34, 70 Fed. 146, the rule that rescission must be total is strongly 
stated, and numerous authorities are cited. Many cases hâve been 
cited which afford little aid to the décision of this one, because they 
grew ont of completed deliveries, and involved no question of par- 
tial or imperfect performance by the party who was seeking a rem- 
edy upon the contract. In Cherry Valley Iron Co. v. Florence Iron 
River Co., 12 C. 0. A. 306, 64 Fed. 569, the contract, which was for 
the sale of a quantity of ore to be delivered and paid for monthly, 
is broadly distinguished from the présent œntract by the single pro- 
vision that, if the purchaser failed to pay as agreed, the seller should 
hâve the right to cancel the contract in respect to ore not delivered 
at the time of the default in payment. 

The judgment below is reversed, and the cause remanded, with in- 
struction to grant a new trial. 



WILSON V. NEW UNITED STATES CATTLE-RANCH CO., Limited. 

(Circuit Court of Appeals, Eighth Circuit. March 30, 1S96.) 

No. 494. 

. Election op Kemedibs— Rescission of Contract — Action for Fkaud. 
A vendee who bas been induced by the fraud of hls vendor to make a 
contract of purchase, which contalns warranties made by the vendor, 
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has a choice of remédies. He may resclnd the contract, restore what he 
has received, and recoTer back what he has pald, or he may affirm the 
contract, recover the damages he has sustalned for the fraud, and also 
those resultlng from a breach of the warrantles of the vendor, but he can- 
not do both. 

3. Fraud— MEAsunE of Damaoes. 

The measure of damages upon a rescission of a contract of purchase is 
the considération paid and the moneys naturally expended on aecount of 
the purchase before the fraud was discovered. 

3. Same. 

Upon an action for damages for Lhe deceit and fraud, the measure is 
the différence between that which the vendee had before and that whieh 
he had after the contract or purchase was made. 

4. Breach of Warranty— Damages. 

Upon an action for the breach of the warranties contained in a contract 
of purchase, the measure of damages is the différence between the value 
of the property actually received and its value as it would hâve been if the 
warranties had not been broken. 

5. JoiNDER OF Actions. 

The two latter causes of action may be maintained together, but each 
of them is inconsistent with the action for rescission. 

8. CONTRACÏS— BiiEACH AND KbSCISSIOX. 

The N. Co. eutered into a written contract witli W. for the purchase of 
a cattle rancli and «,000 head of cattle for about §300,000 and some stock 
in the corporation; such contract containing various covenants and war- 
ranties as to the number and description of the cattle and other matters, 
and mortgages being given on the land and cattle to secure the purchase 
money. W. afterwards entered on the ranch, took possession of the cat- 
tle, and sold tliem under the chattel mortgage. Thereupon the N. Co. 
brought an action against W., allegirig that W., by fraudulent misrepre- 
sentations, induced it to make the contract and pay tlie portion of the pur- 
chase price which it had paid; that W. had made covenants and war- 
ranties which he had broken; that it did not ascertain, until the time 
of the sale under the chattel mortgage, tlie frauds practiced by W., and 
Immediately tliereafter, on aecount of tlie failure of W. to carry out tlie 
contract, and his deceit and fraud, it renounced the contract and de- 
mauded repayment of the moneys laid out by it, alleged to amount to 
$250,000; that it liad always been willing to carry out the contract, bui 
W. had failed to perform, so that tlie considération had failed, and loss 
had been inilicted upon it; and tliereupon it demanded judgment for 
$250,000. fîcW, that the attempts, made by such pleading, to maintain 
an action for the afflrmance and for tlie rescission of the contract at the 
same time were inconsistent with each other. 

7. Same— Written and Ouai,. 

Tlie court also charged that the jury might consider ail the facts and 
cireumstances, and tlie reijreseutations made by W. and relied on by 
plaintiff, in deterniining what warranties were made by \V. Held error, 
as the parties had carefully embodied their contract in writing, and ail 
prior représentations and oral contraets were merged in such writing. 

8. Same— Warkanty — Measure of Damages. 

The court also charged that if the jury found that W. had warranted 
that there were 800 beef cattle in the herd, and there were not such 
cattle therein, plaintiff would be entitled to a déduction from tlie contract 
price of the value of 800 such cattle. HeM error, since, even if there were 
such warranty, and a breach thereof, the measure of damages would be 
only the différence in value between 800 beef cattle and 800 of the best 
in the herd,— not the fuU value of the 800 beef cattle. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

At some time in tlie early part of 1884 the New United States Cattle-Kanch 
Company, Limited, a corporation, and the défendant in error hereiu, agreed 
to purchase of William J. Wilson, the plaintiff in error, the Circle ranch, 
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whlch was located on the Republtean rlter and some Of Its trlbntaries in the 
States of Nebraska, Colorado, and Kansas, and 6,000 head of cattle gtazing 
thereon, and to pay therefor about $300,000 in monèy and some stock of 
the corporation. By thls contraet, and its varions modifications, the plain- 
tif!: in error covenanted to convey to the vendee a good title to 3,000 acres 
of land, and to deliver to it 6,000 head of cattle. ïhe vendee paid ?63,S50 
of the purchase price, took possession of the ranch and of some of the cattle, 
and gave a bond and mortgages upon the cattle and the land to secure the 
payment of the balance of the price. The vendor made a bill of sale of 
the cattle, and a deed of 453.80 acres of the land to the vendee, and also 
gave to it a bond to convey a good title to the remainder of the 3,000 acres 
of land. Ail thèse papers were deposited wlth a bank in the city of Denver, 
to be delivered to the vendee if it paid the balance of the purchase price ac- 
oording to their terms, and to be delivered to the vendor if the vendee failed 
so to do. It was also agreed that the moneys realized from the sales of the 
cattle meanwhile should be applied in part payment of the purchase price. 
On the 22d day of July, 1885, the vendor entered upon this ranch, took pos- 
session of the cattle and Personal property thereon, and in the month of Sep- 
tember sold them under the chattel mortgage given by the vendee for a de- 
fault in the payment of an overdue installment of the purchase price. There- 
upon the cattle company brought an action against the plaintiff in error in 
the court below for §250,000. It alleged in its complaint that the plaintiff 
in error had by false and fraudulent représentations as to the number and 
character of the cattle, and as to his title to the 3,000 acres of land, and as 
to the quantity of other land to which he had the right of possession, and as 
to the previous sales of cattle from this ranch, and as to various other mat- 
ters connected with tlie transaction, induced it to make the contraet of pur- 
chase and the various modifications thereof, and to pay that portion of the 
purchase price which it had paid. It also alleged that the plaintiff in error 
had made covenants which he had not kept, and warranties which he had 
broken. After setting forth thèse various false représentations, which the 
défendant in error averred had induced it to malce the contraet of purchase, 
and the various covenants and warranties which it alleged the plaintiff in 
error had made and brolieu, it closed the statement of its cause of action 
with thèse two allégations: First, it alleged that it did not ascertain until 
after the 19th day of September, 1885, on which day the personal property 
was sold under the chattel mortgage, the fravids and tricks practiced upon 
it by the vendor in counting and delivering the cattle, and that immediately 
thereafter, on account of shortages and violations of the agreement, on ac- 
count of the substantial failure of the vendor to carry out his contraet, on 
account of the entire failure of said transaction, and on account of the deceit 
and fraud of the défendant, and the failure of the considération whicli in- 
duced it to enter into the contraet, it renounced the said contraet of purchase, 
and demanded repayment of the moneys it had laid out and expended, 
which, it alleged, amouuted to $250,000; second, it alleged that, at ail times 
after the making of the contraet and of the modifications thereof, it had been 
willing and had oifered to carry out and perform its part thereof, upon the 
performance by the plaintiff in error of his promises and undertakings con- 
tained therein, but that he had utterly failed and neglected to perform the 
contraet on his part, so that the considérations which Induced the plaintiff 
to enter into it had utterly failed, and the objects and purposes to be attained 
thereby were completely destroyed, and great loss and damage was inflicted 
upon it by Ihe fraud and deceit of the défendant, and by his failure to per- 
form his contracts and undertakings, and to make good his représentations 
and statenients. Thèse allégations are followed in the complaint by a prayer 
for $250,000, and interest from September 19, 1885. Issues were joined upon 
the averments of this complaint, and upon their trial the jury returned a ver- 
dict against the plaintiff in error for $50,000. It is the judgment upon this 
verdict that is attacked by this writ of error. 

Chas. S. Thomas (W. H. Bryant was with him on the brief), for 
plaintiff in error. 

Chas. J. Hughes, Jr. (Tyson S. Dines was with him on the brief), 
for défendant in error. 
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Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The futile attempt of the défendant in error to maintain an action 
for affirmance, and an action for rescission of its contract of purchase, 
upon the facts pleaded in its coinplaint, has resulted in such in- 
extricable confusion of the rules of law applicable to the trial of 
this case that the judgment below must be reversed. When a 
vendee ascertains that he has been induced to make a contract of 
purchase by the fraudulent misrepresentations of his vendor, he 
has a choice of remédies. He may rescind the contract, restore 
what he has receive.d, and recover back what he has paid, or he may 
affirm the contract, and recover the damages he has sustained by the 
fraud. He cannot, however, do both. It is as difiRcult a feat to 
maintain a cause of action for the considération paid for the pur- 
chase on the ground of rescission, and one for damages for the fraud 
which induced it, and for a breach of the contract of purchase itself, 
in the same action, as it is to ride at the same time two horses that 
are traveling in opposite directions. Upon a rescission of a con- 
tract of purchase, the measure of damages is the considération paid 
and the moneys naturally expended on account of the purchase be- 
fore the fraud was discovered. Upon an action for damages for 
the deceit and fraud which induced the purchase, the measure of 
damages is what the vendee has lost. It is the diff<!rence between 
that which he had before, and that which he had after, the contract 
of purchase was made. Smith v. Bolles, 1.32 U. S. 125, 10 Sup. Ct. 
39; Reynolds v. Franklin, 44 Minn. 30, 4G N. W. 139. Upon an 
action for a breach of the covenants and warranties contained in the 
contract of purchase, the measure of damages is the différence in 
value between the property actually received, and Its value as it 
would hâve been if the warranties and covenants h;id not been 
broken. The two causes of action last mentioned aie consistent with 
each other, and may be maintained together; but each of theni is 
inconsistent with the cause of action for rescÎKsion, and neither of 
them oan be maintained at the same time with that cause of action. 
One who has been induced by fraud to make a disadvantageous con- 
tract of purchase may afSrm tlie contract, and sue for its breach by 
the vendor, and at the same time may rc^cover of liim the damages 
which resulted from the fraud which induced the contract; but he 
cannot recover for a breach of the contract, and for the fraud which 
induced it, and at the same tinx; recover the considération which he 
paid for it. He cannot liave tlie bcnefit of the contract which he 
purchased with the considération, aiid also hâve the considération 
itself. The court below perceived this dihvnma, and, in O'pening its 
charge to the jury, it told tliem that the défendant in error sought 
to recover on either of three grounds: First, on the ground of 
deceit; second, on the ground of a breach of express warraniies; 
and, third, on the ground of a rescission of the contract, — but that 
they need not consider the latter ground, except to ascertain wheth- 
er or not the whole considération to the plaintifif failed on account 
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of the fràudulent acts and practices of the défendant. The court 
then attempted to keep thèse three grounds of recovery distinct, 
and it chargea the jury that, if they found that the contract and ita 
modifications were induced by deceit, the défendant in error might 
recover the proper measure of damages for that fraud, and that if 
they found no déceit, but found that there was a breach of express 
warranties, the défendant in error might recover damages on that 
ground, and that if there was an entire failure of considération, as 
there would be in case of rescission, the défendant in error might 
recover ail its expenditures on account of the contract. This at- 
tempt, however, proved futile. The différent measures of damages 
applicable to the three causes of action became inextricably con- 
fused before the charge closed; and the court . ad vised the jury, 
among other things, that if they found that through the failure of 
the plaintifl in error to fulflll his warranties, and the retaking of the 
property by the plaintifl in error under his chattel mortgage, there 
was an entire failure of considération to the vendee, they might 
give to the cattle company a verdict for the moneys it had paid to 
the vendor with interest from September 19, 1885, and for ail the 
expenses it had paid on account of the purchase. In other words, 
the court charged that the jury might give the same damages for 
the breach of the warranties in the contract that they might hâve 
given in case of the rescission of the contract. If we apply this por- 
tion of the charge of the court to a single warranty, its error is ap- 
parent. One of the guaranties contained in the contract was that 
there were 6,000 cattle on the ranch, and that the vendor would 
gather and deliver to the vendee 5,400 cattle of ail âges during the 
season of 1884. The breach of this guaranty alleged in the com- 
plaint was that there were not more than 3,000 cattle in the herd 
at the time the contract was made, and that the vendor did not 
deliver during the season of 1884 more than 4,000 cattle of ail âges 
It is obvious that the measure of damages for this breach was the 
différence in value between the herd as it was and as it was war- 
ranted to be, and not the considération paid for, nor the expenses 
paid on account of, the contract. Nor could the fact that the 
vendor some months later seized the cattle then upon the ranch, 
under an alleged default in the mortgage given to secure the pay- 
ment of the balance of the purchase money, change the measure of 
damages upon the warranties, or substitute for it the measure of 
recovery allowed upon a rescission of the contract. 

The court fell into another error in its treatment of the war- 
ranties alleged in the compiaint. It charged the jury as foUows: 

"You may take into considération ail the facts and cireumstances, in de- 
termining what, if any, warranties défendant made, or caused to be made; 
statements made by the défendant, or caused to be made, if any, by him, 
not made as mère matters of opinion or belief, but affirmations of existing 
facts as facts, for the purpose of assuring the plaintiff or its agents, or both, 
of the truth of the facts afflrmed, and inducing the plaintiff to malie the 
purchase of the ranch and property in question; and such statements, if 
any, relied on by the plaintiff and Its agents, or either, in making said pur- 
chase, or entering into said contract, or acting in respect thereto, may au- 
thorize you In flnding an express warranty, if you think It ought to be found 
from the évidence and ail the cireumstances of the case." 
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Again, it charged the jury with référence to a représentation that 
there were 800 beef cattle in tlie herd, which was made before any 
of the written contracts were signed, as follows: 

"The court charges the jurj' that if they find from the évidence that it was 
represented by the sald défendant, or his agent, that there were in said 
herd eight hundred beef cattle ready for the market, that this was a mate- 
rial représentation, for the truth of which the said défendant was respon- 
sible, and that, if said cattle were not there as represented, then the said 
plaintiff had a right to a déduction from the contract price, and from the 
flrst payment thereon of the value of the cattle which were not there accord- 
ing to said représentation, and the said défendant was under obligation to 
make réduction therefor; and this altliough there may be no spécial mention 
or référence in the contract itself to the uumber of the said cattle, for the 
reason that the said plaintiff had a right to rely upon the statement and 
déclaration and représentation made by and for the said défendant as to their 
existence and présence in said herd." 

ïiiese portions of the charge were erroneous and misleading in 
the case now before us. It may be that some portions of thera could 
be sustained in a case in which the parties to the sale had not re- 
duced their contracts to writing, but they were certainly not ap- 
plicable to the case at bar. The parties to this suit embodied their 
agreement of sale in a written contract, and signed it. So careful 
were they that there should be no question what their contracts 
were and what they were not, that they reduced to writing and 
signed no less than flve agreements of modification of their original 
contract. In thèse various agreements the vendor made certain ex- 
press warranties. He guarantied that the herd sold should consist 
of 6,000 cattle which should be well graded American stoclt, free 
from Texas or Spanish pedigree, and should include 30 fuU-blood 
Durham bulls; that he would deliver ail thèse cattle by the close 
of the round- up season of 1885; and that he would deliver 5,400 
cattle of ail âges during the season of 1884. But he nowhere in 
thèse contracts guarantied or agreed that there were 800 beef cattle 
in this herd, or that he would deliver any such cattle to the pur- 
chaser. The défendant in error made no plea of any mistake in 
the draft of thèse contracts. It made no demand for any change or 
reformation of any of them. From thèse facts the légal inference 
irresistibly follows that ail prior représentations, statements, and 
déclarations made in good faith, and ail prior oral contracts, were 
merged in thèse written agreements, and that they contained ail 
the warranties and guaranties that the parties to thèse negotiations 
made. They contained some warranties. The conclusion is irré- 
sistible that when they were made the parties selected from their 
oral représentations those déclarations, and ail those déclarations, 
which they agreed to warrant or guaranty, and embodied them in 
thèse written agreements. "Expressio unius est exelusio alterius." 
In the absence of fraud or mistake in reducing complète contracts of 
sale, containing warranties, to writing, the presumption is conclu- 
sive that they contain ail the warranties that the parties intended 
to make or did make. The suprême court of Minnesota states the 
rule thus: 

"Where the parties hâve deliberately put their engagements inta writing, 
In such terms as to import a légal obligation, without any uncertainty as 
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to the object or estent of sueh engagement, it is concluslvely presumed that 
the whole engagement of the parties, and the manner and extent of their 
undertaklng, was reduced to writlng." Thompson v. Libby, 34 Mlnn. 374, 
ST7, 26 N. W. 1; 1 Greenl. Bv. § 275; Bames v. Railway Co., 12 U. S. App. 
1, 7, 4 0. 0. A. 199, and 54 Ped. 87; MeMurphy v. Walker, 20 Minn. 382, 
386 (Gil. 334); Harmon v. Harmon, 51 Fed. 113, 115. 

The resuit is that the plaintiff' in error was not liable for the 
breach of any guaranties or warranties not found in his written 
contracts, and it was error for the court to instruct the jury that 
they might ûnd that any statements of facts which he made to in- 
duce, and which did induce, the contract of sale, were express war- 
ranties, for whose breach he was liable. Moreover, if the plaintifl 
in error had warranted that there were 800 beef cattle in the herd 
sold, and there were in fact no such cattle there, the measure of dam- 
ages for the breach of this warranty would not hâve been the value 
of 800 beef cattle. It is conceded that there were more than 800 
cattle in the herd, and the measure of damages for the breach of a 
contract that 800 of them were beef cattle could not be more than 
the différence between the value of 800 beef cattle, and the value 
of 800 of the best cattle found in the herd. The défendant in error 
had a written guaranty of the number of the cattle in the herd, for 
the breach of which it was entitled to recover the différence between 
the value of the number of cattle actually there, and the value of 
the 6,000 cattle guarantied to be there. If, in addition to thèse 
damages, it could also recover the value of the 800 beef cattle, the 
plaintiff in error would, in effect, be required to furnish the équiva- 
lent of 6,000 cattle guarantied in his written contract plus 800 beef 
cattle, or in ail 6,800 cattle, and tliat was not the contract. 

There are many other assignments of error in this case. Those 
which we hâve noticed présent basic questions that wiU return for 
considération upon the second trial. Many of those raised by the 
other assignments présent minor questions that may not arise 
again, and it would serve no good purpose to extend this opinion by 
noticing them. 

The fundamental principles which must govern this case are: 
One who is induced to make a disadvantageous contract of pur- 
chase by the fraudulent misrepresentations of his vendor has a 
choice of remédies. He may, upon the discovery of the fraud, re- 
scind the contract, restore what he has received, and recover what 
he has paid, or he may enf orce the contract, and recover the damages 
caused by the fraud which induced him to make it, but he cannot do 
both. If he chooses the latter remedy he may recover, for the fraud 
which induced the contract, the différence between the value of 
what he had before he made the contract, and the value of what 
he would bave had after the contract was made, if it had been duly 
performed by both parties to it. In addition to thèse damages, if 
the vendor has unlawfully failed to perform his part of the con- 
tract and to keep his warranties, the vendee may recover, as dam- 
ages for such breaches, the différence between the value of the 
property actually received, less that portion of the purchase price 
secured to the vendor by the mortgage back upon it, and the value 
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which thé property would hâve had, less that portion of the purchase 
price secured to the vendor by the mortgage back upon it, if the 
contra et had been duly performed. A carefui application of thèse 
rules will, we think, resuit in an impartial trial of this case. The 
judgment below must be reversed, and the case must be remanded 
to the court below, with directions to grant a new trial, and it is 
Bo ordered. 
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(Circuit Court of Appeals, Eiglitli Circuit. Mareh 23, 1896.) 

No. 084. 

Banks and Banking— Iksolvency — Accommodation Notes. 

Complaïuants, on tlie request of a national banls needing funds, signed 
an accommodation note tor $10,000, payable to Its order, witli the uiider- 
standlng tliat It would discount the same, and use tne proceeds in its 
business. The bank at the samo time agreed to place to the crédit of 
coiupiainants on its boolis an aniount equal to the proceeds of the note, 
complainauts stipulating that they ^^-ould not check against this crédit 
except to pay the note or to reimburse themselves for paying it. ïhe 
crédit was accordingly made, and the tiank, after continuing business for 
some time, failed, and complainauts were comptlled to pay the note. 
They thereafter recovered a judgnieut at law against the bauk's receiver 
for the amount ijaid to take up the note, and then sued in equity for the 
amount placed to their crédit aecordiug to the agreement. lieid, that they 
were not eutitled to two jndgiuents for the same debt, and to dividends 
on both judgments until one of them was satistied, and that the bdl must, 
therefore, be dismissed. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

The First National Banlv of Sedalia, on the 20th day of July, 1893, being in 
need of funds to use in its bankiug business, reiiuested of H. W. Wood and 
E. G. Cassidy, the appellees (and one E. A. Phillips, who, having passed out 
of the case, will not be further mentioued), the loan of their uames and crédit 
to borrow $10,000, which request was acceded to, and the appellees made a 
promissory note payable to the order of the bank for the sum of $10,000, with 
the understanding that the note should be indorsed and discounted by the 
liank, and the proceeds thereof used by the bank for its own purposes. ïhe 
note was discounted with the Commercial Bank of St. Louis, and tlie proceeds. 
us'ed by the Sedalia National Bank. At the time of the making of the ac- 
commodation note by the appellees it was agreed between them and the bank 
that the bank would place to the crédit of the appellees on the books of the 
bank a crédit equal in amount to the proceeds realized from the discount of the 
note, and this was done, the crédit amounting to $9,802.22. It was stipulated 
that the appellees were not to check against this crédit except to pay the note, 
or reimburse themselves for paying it. The note was twice renewed under 
the same agreements, and for the same purposes, and, the bank failing to pay 
the last renewal thereof at maturity, it was paid by the appellees on the 25th 
day of May, 1894. The bank failed on the 4th day of May, 1894, and W. A. 
Latimer, the appellant, was duly appointed receiver thereof by the comptroUer 
of the currency on the lOth day of May, 1894. The appellees recovered a 
judgment at law against the receiver for the amount paid by them to take up 
the note, and interest thereon, amounting to the sum of $10,675.24. In this 
suit the appellees seek a decree against the receiver for the amount of the 
crédit in their f avor standing on the books of the bank, placed there under the 
agreement. The lower court rendered a decree that: "The complainants 
bave and recover the sum of $9,802.22 against the resjKindents as a spécial 
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clalm agalnst the estate in the hands of the respondent W. A. Latlmer^ as. 
receiver of the First National Bank of Sedalia, whicb said siim Is to be pald 
by said receiver eut of the assets in hls hands to the estent and until the sum 
realized thereon, In connection with any dlvidends paid by said receiver ou. 
the judgment between the above-named parties in the action at ïaw, this day 
entered of record in this court, shaU be equal to aud be in satisfaction of the 
sum of $10,675.24 and the interest accrued ther^on trom the date of said judg- 
ment at law; the object, intent, and purport of this decree beùig that the^ 
eomplainants, the said H. W. Wood and E. G. Cassidy, shall receive in the disr 
tribution of said estate by said receiver a pro rata dividend with other credit- 
ors of said estate in both the said judgment at law and under this decree 
to the extent of the sum sutticient to satisfy the amount of said judgment at 
law, to wit, the said sum of $10,675.24, and said interest thereon." From this 
decree the receiver appealed to this court. 

William S. Shirk, for appellant. 
George P. B. Jackson, for appellees. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The single question in the case is : Are the appellees entitled to two 
judgments for the same debt, and to dividends on both judgments un- 
til a sufificient sum has been received to discharge one of them? The 
appellees, as the makers of the accommodation note, were, of course, 
entitled to a judgment for the amount paid to take up that note, 
and interest thereon. But we do not perceive upon what ground 
they can also recover a judgment for the amount of the crédit on the 
books of the bank for that same debt. When the appellees made the 
note for the accommodation of the bank, the law settled the respec- 
tive rights and duties of the parties. As between the makers of the 
note and the bank, the former were sureties for the latter. It was 
the duty of the bank to pay the note at maturity, and if it failed to do 
so, and the sureties paid it, the bank thereby became debtor to the 
sureties in the sum paid. Independently of any spécial agreement 
to that effect, when the sureties paid the note it became the duty of 
the bank to crédit them on its books with the sum so paid for its 
account, and to honor their checks drawn against the same. The 
only variation from the obligations the law imposed on the bank was 
that, instead of waiting until the sureties had paid the note before 
giving them crédit theref or, the crédit was given at the inception of 
the transaction, but upon the distinct agreement that it was not to be 
drawn against until the sureties had paid the note, or any renewai 
thereof , or "the bank made default in the payment thereof," so that 
the crédit given the sureties on the books of the bank was merely 
anticipating the crédit to which they would be entitled upon the pay- 
ment of the note. It was to become effective only after the note had 
actually been paid by the sureties, or the bank had made default in 
the payment thereof j and it can hâve no other or greater force or 
effect for any purpose than if the crédit had been placed there after 
the payment of the note by the sureties. It was suggested in argu- 
ment that the sureties wanted this crédit on the books of the bank 
to offset their apparent indebtedness to the bank on the accommoda- 
tion note. This is not improbable, as it would seem that the parties 
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would scarcely anticipate that the bank would continue to do busi- 
ness and honor checks when it was unable to protect its sureties, 
and after letting its commercial paper go to protest. But, whatever 
may hâve been the motive for giving the crédit, it représenta nothing 
différent from the cause of action which accrued. to the sureties by 
paying the note. It was made without any considération. At the 
time it was made, no money was paid to the bank, and no money had 
been paid by the sureties on account of the bank. It was not a real, 
but a flctitious, crédit. It was, indeed, a f aise and fraudulent entry, 
if not one for which the oflûcers of the bank could be lield criminally 
liable. The parties to the transaction knew the accommodation 
note was given to raise money for the use of the bank, and the money 
thus obtained was so used. The money obtained by the bank by 
negotiating the note was the money of the bank, and not the money 
of the accommodation makers of the note, and any crédit given them 
therefor, before they paid the note, was prématuré, and without any 
considération. This crédit did not represent a trust fund, because 
there was no such fund. It represented no fund whatever. There 
can be no trust where there is nothing to bottom the trust upon. It 
was not a security, collatéral or otherwise, for the same reasons, and 
for the further reason that it was not so intended by the parties; and 
the rule applicable to the case of a créditer holding two securities for 
the same debt does not apply. The decree of the circuit court is 
reversed, and the cause remanded, with instructions to dismiss the 
bill. 



FARMERS' LOAN & TRUST CO. v. OREGON RY. & NAV. CO. 

(Circuit Court, D. Oregon. April 28, 1896.) 

Warehoxjskman — Négligence. 

While certain of plaintiff's goods were lying in défendant railway eoni- 
pany's freight dépôt,— tlielr transportation having ended, and the railway 
Company belng responsible for them as a warehouseman, — a drayman 
brought a carboy of sulphuric acid to the dépôt, for shipmeut, and un- 
loaded it there. Ail the defendant's employés who were about the dépôt 
were ensaeed in other Darts of it. and. though it was defendant's rule that 
carboys of acid should not be placed inside the dépôt, there was no one 
présent to enforce the rule, or see what the drayman did with the carboy. 
He placed it inside the dépôt, near a spot where the fioor was saturated 
with oil; and, in conséquence of a leak in the carboy, an explosion oc- 
curred, which set flre to the dépôt, and plaintiff's goods were destroyed. 
Held, that défendant was neslieeut in failing to exercise a reasonable su- 
peiTision over the storage of articles in its dépôt, and in the care of the 
building where its patrons' property was stored, and, accordingly, was 
liable to plaintifC for the value of his goods destroyed. 

This was an intervening pétition filed by P. F. Collier, in the suit 
of the Farmers' Loan & Trust Company against the Oregon Railway 
& Navigation Company, to recover damages for the loss of certain 
goods of the intervener. 

Wallis Nash and J. F. Boothe, for petitioner. 
Cox, Cotton, Teal & Minor, for respondent. 
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BELLINGEE, District Judge. The pétition claims damages for 
the loss of two cases of books destroyed in the tire by which tlie 
freight dépôt and station of tlie Oregon Eaihvay & Navigation Com- 
pany at Baker City was destroyed on August 12, 1895. The goods 
were shipped from Portland by the company's railroad to Baker City, 
consigned to one T. A. Frischkorn. They arrived at Baker City on 
August 9th, and were thereupon placed in the warehouse portion of 
the dépôt. On the morning of the lOth a postal card was sent to the 
consignée, stating that the books were at the warehouse, awaiting 
delivery, and that storage would be charged tliereon after the ex- 
piration of 48 hours. Ou tlie afternoon of August 12th the ware- 
house in whieh the books were stored was destroyed by fire. 
There were employed there at the time a station agent, telegraph 
operator, and two warehousemen. The following stipulation of 
facts as to the tire is filed in the case: 

"On the afternoon of the 12th of August, 1895, the two warehousemen em- 
l)Ioyed at the said dépôt were engagea in loading a car of merchandlse with 
ï'reight from said warehouse; said car being situated ou that side of the 
warehouse nearest tlie main tracli of the railway, and near the west end 
of the said dépôt. ïhat, while said warehousemen were so engaged, a dray- 
rnan by the name of Breon backed his dray up to the platform of tlie dépôt, 
on the side of the dépôt away from the main track, and at the east end of 
said warehouse, and unioaded from said dray one carboy of sulphuric acid, 
and placed the same inside of the warehouse, and near the door which he 
had entered. That thereupon the said drayman returned to his dray for 
the purpose of unloading a barrel of béer, also upon said dray, and, after 
so doing, intended to go to the office and obtalu a shipping receipt for said 
merchandise. That said Breon, if called, would testify as folio ws: 'Tluit 
said carboy was handlod as carefully as possible, and that I was iiot awai'e 
that the same was in a leaky condition; that, immediately after placing the 
carboy in the warehouse, I started to return to the wagon, intending to put 
the barrel of béer in the warehouse, and wlien outside of the warehouse 
door an explosion of some kind occurred near by, the force of which knocked 
me down on my face; that I do not know wliat eaused the explosion, neither 
do I know just where it took place, but am certain that it occurred in the 
warehouse, in the vicinity of the place where I put the acid; that there was 
no one connected with the warehouse near the place where the acid had been 
placed at the time the explosion occurred; that I put the acid in the ware- 
house, expecting to get a shipping receipt for it and the barrel of béer, after 
getting them both placed in tlie warehouse.' * * * It is further stipula ted 
that H. 0. Bowers, the station agent of the respondent at Baker City, if called, 
would swear that 'it [the said carboy] should hâve been left outside. It is 
not customaiy to put carboys of acid, or tanlis of acid, in the warehouse. 
We were not aware that it was being stowed in the warehouse. Both the 
warehousemen were at far end of warehouse, unloading car of merchandise, 
when explosion occurred, and were not aware of the fact that carboy was 
being put in the warehouse. The fioor Where we pile our way freight was 
not saturated with oil, but on the other side of the door we had used tlie 
place to store our oil and flll lanipg, before the dépôt was used for haudling 
freight; and it is supposed that the carboy had been broken in handling, and 
that some of the acid ran out on the floor, to where it was saturated with oil. 
I do not think there was any one around the dépôt that was aware of the 
fact that acid would explode when apphed to oil. We hâve handled a great 
deal of it hère, and, while we were always very careful to keep it away from 
other freight, more on account of its eating qualifies than anything else, as 
it would destroy most anything it came in contact with, but we had not 
thought of an explosion. * * * i (jiij not learn until the following day 
that the acid had been left in the warehouse. I had just stepped into the 
office, and was standing at a counter only a few feet away when it occurred. 
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I ran around to see what It was when the fiâmes burst out. I then ran to 
hydrant across the track, to get out hose and try and put flre out, but we 
could do nothing. The dépôt was ail on lire, and so hot, In two or three 
minutes, that we could not get anywhere near the dei)ot. The fiâmes seemed 
to hâve been thrown in every direction.' " 

The transportation of thèse goods had ended, and the liability, if 
any, of the company, is that of a warehouseman. I am of the opin- 
ion that the lire was the resuit of the négligence of the company, 
or of ita servants, for which it is liable to the petitioner. I reach 
this conclusion upon the following considération: The company 
is bound to the exercise of ordinary care, and this , requires a reason- 
able supervision over the storage of articles in its warehouse, and 
care of the building in which the property of its patrons is stored. 
There was not such supervision in this case. Whether this was due 
to the négligence of the station agent, or to the failure of the com- 
pany to provide a sufiicient number of employés for the purppse, is 
not clear. The two warehousemen were actively engaged in their 
dnties next the main track at the west end of the building. The 
carboy of acid was unloaded and placed in the dépôt at the opposite 
side of the building, near the office in the east end of the building. 
If the duties of the station agent and operator were so engrossing 
that neither of them could take notice of those who were going in 
and out of the building, or of what was going on at the opposite side 
and end of the building from where the warehousemen were at 
work, then a larger force should hâve been employed. It is argued 
that the duty to guard against the conséquences of another's négli- 
gence only exista when such négligence is known, that the company 
is not required to anticipate négligence in others, and that, there- 
fore, the company cannot be made responsible for the négligence of 
the drayman in putting the carboy of acid in the building. But such 
an application of this principle would abandon the goods of patrons 
to the chances of being stolen or destroyed through the wantonness 
of others. It would absolve warehousemen from any duty to care 
for goods committed to them, so far as danger of loss or injury 
from merely human agencies are concemed. The Nitroglycérine 
Case, 15 Wall. 53(5, is mainly relied on to defeat petitioner's right 
to recover. In that case the défendants were expressmen who had 
received in New York a box containing nitroglycerin to l>e carried 
to California. There was nothing in the appearance of the box to 
excite any suspicion of the character of its contents. It was receiv- 
ed and carried in the usual course of défendants' business. While 
in the défendants' possession at San Francisco, the nitroglycerin 
exploded, causing damage to premises occupied by other parties. 
The court held that there was no négligence on the part of the de- 
fendants in receiving the case, or in their failure to ascertain the 
dan gérons character of the contents of the package in question; that 
it is only when there is good ground for believing that packages of- 
fered for carriage contain something of a dangerous character, aris- 
ing from the appearance of such packages, or other circumstances 
tending to excite suspicion, that the failure to examine is a ground 
for an imputation of négligence. This principle does not relieve 
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the carrier from the duty of exercising any care in the receipt of 
packages for shipment or storage. It simply defines the degree of 
care required under the circumstances of the particular case. Other- 
wise the carrier may leave his warehouse open to the ingress of 
whoever may come, and to the storage of what chance may bring, 
as was done in this case. If a bailee leaves goods exposed so that 
they are liable to be stolen, and they are stolen, he cannot say in his 
défense that he had a right to rely upon the presumption of honesty 
in others. No more can he leave his warehouse open, without 
supervision as to what is stored therein, and, when damage results 
from the storage of dangerous articles, say that he had a right to 
rely upon the presumption that those who brought articles for stor- 
age would not be négligent. Such is not the conduet of a reasonable 
man "guided by those considérations which ordinarily regulate the 
conduet of human affairs." The testimony of the station agent is 
that it is not customary to put carboys of acid or tanks of acid in 
the warehouse, that it should hâve been left outside, and that they 
were not aware that it was being stowed in the warehouse. Ail 
of which goes to show that any care, however slight, on the part of 
the person having the warehouse in charge, would hâve prevented 
the accident by which the petitioner's property was destroyed. In 
the Nitroglycérine Case the défendants did not know the character 
of the package received by them, but this want of knowledge was 
not the resuit of indifférence as to what they received. They were 
deceived by the innocent appearance of the package. They relied 
upon this appearance, as they had a right to do under the circum- 
stances. In this case the défendant did not see the destructive 
package, nor know that it was being stored. It abandoned the 
safety of the property in its charge to the chance that ail the per- 
sons desiring to store packages in its warehouse would exercise 
reasonable care as to the dangerous character of what was stored 
by them. This was an omission to do what a reasonable and pru- 
dent man would, under the circumstances, do, and is négligence. 
The petitioner is entitled to recover his damages. Thèse will be the 
actual cost to him of replacing the property destroyed at Baker 
City. 



CENTRAL APPALACHIAN CO., Limited, v. BUCHANAN et al. 

(Circuit Court of Appeals, Slxth Circuit. April 14, 1896.) 

No. 353. 

Leasb of Coal Mines — Dépendent and Indepkndent Covknants. 

A lease of coal lands required payments quarterly of royalties on the 
tonnage mlned, the lessee being bound to pay on a certain minimum ton- 
nage, whether actually mlned or not. At the tlme of the lease two mines 
already had railroad connections, and the lessor covenanted within six 
months after demand to extend the road to a new mine ■which was to be 
opened, also to make certain other extensions within periods ranglng from 
a year to 18 months; and for any default as to such extensions the lessee 
was authorlzed to termlnate the lease. Helâ that, as the minimum roy- 
, altles were to become due, in part, before performance by the lessor of its 
covenants to make the extensions, such covenants were to be regarded 
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as independent of the oorenants to pay royalties, and the lessor'a f allure 
therein was no défense to an action for minimum royalties which became 
due prior to a termination of the lease by the lessee. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. ■■ 

This was an action to recover an amount claimed as rent alleged to be due 
under a contract of lease made by the Southern Land Improvement Company, 
a Kentucliy corporation, to the Central Appalachian Company, Limited, a cor- 
poration organized under the laws of the kingdom of Belgium. ïhe fomier 
hereafter will be referred to as the "Improvement Company," and the latter 
as the "Appalachian Company." The défense was that the plaintifE, as les- 
sor, had failed to comply with a covenant, contained in the lease, respecting 
the construction of a railroad, hereafter to be more fuily described, compliance 
with which was claimed to be a condition précèdent to the payment of any- 
thing by the lessee under the contract. ïhe only question presented by the 
record and the assignments of eri-or is whether the covenant referred to was 
a dépendent or independent covenant. The leasing clause of the contract 
was as follows: 

"For the considération of one dollar to the flrst party hereto in hand, and 
other valuable considérations secured to its satisfaction, and upon the ternis 
and conditions and stipulations herein set forth, the Improvement Company 
has demised and leased, and does hereby démise and lease to the Appalachian 
Company, for the period of ten years from and after the 13th day of October, 
1892, with privilège of renewal of ten years longer in manner and form as 
hereinaf ter described, the mining rights and privilèges as hereinafter set forth 
in ail those certain lands belonging to the Improvement Company, situate in 
Bell county, Kentuclîy, and lying on or near the waters of the Right Fork 
and Left Fork of Straight creek and its tributaries, which lands are more 
particularly described as follows." 

Then follows a minute description of the lands. The lease then proceeds: 

"The buildings and improvements on thèse lands hâve been sold and con- 
veyed to E. H. Patterson by an instrument of even date herewith, which is re- 
ferred to for particulars, and said buildings and improvements are excepted 
from this lease. The mining rights and privilèges hereby granted, the consid- 
ération therefor, and the ternis, conditions, and stipulations upon which the 
same are granted, are as follows, to wit: (1) During the term of this lease, 
the Appalachian Company shall hâve the exclusive right and privilège of min- 
ing coal and making coke from any and ail coal beds, coal seams, and coal 
deposits constituting tlie coal mines on or that are situate within or upon the 
lands of the Improvement Company hereinabove descritied and leased, and of 
selling or otherwise disposing of the product of said mines so obtained by it; 
sueh right and privilège to extend to the mining of ail coal that said Appala- 
chian Company may désire or be able to take from said mines. (2) To ena- 
ble said Appalachian Company to exercise its mining rights and privilèges it 
shall hâve the following further rights and privilèges." 

Then foUow 13 différent paragraphs dctailing the additional privilèges con- 
ferred by the lease. They included the right to use ail existing entries or 
mine openings, and to open such new entries as the lessee might désire, and 
to erect, maintain, and operate the same; to erect coke ovens on the lands; 
to erect miners' houses and outbuildings and other necessary structures for 
mining, shipping, and distrlbuting the coal; to take from the land ail stone 
necessary to be used in the building of coke ovens and other necessary im- 
provements; to take fire clay and limestcne as might be needed for this pur- 
pose; to talie limestone for the production of lime to be used in the construc- 
tion of such structures; to eut and use nonmerchantable hardwood timber for 
the same purpose; to use the water of Straight creek as might be necessary 
in the conduct and opération of the business of mining and coking coal and 
disposing of the same; to lay over said lands such railways as might be nec- 
essary; and to hâve free passage over the surface of the land as might be 
necessary or convenient for the work of mining and distrlbuting coal. The 
tenth paragraph was as follows: 

"The Improvement Company shall furnish to the Appalachian Company 
copies of its plats and maps showing the workmgs of the mines hitherto open- 
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ed, and that sald mines now opened near the coke plant on said lands are 
hereby guarantied by the liupi-ovement Company to be iu good workable con- 
dition without furtlier repalr being necessaxy fi'om any exisUng cause or de- 
fect." 

In the thirteenth paragraph the Improvement Company leased some further 
lands for the same terni to the Appalachian Company, and gave it the right 
to erect fat-tories and to conduct auy business or euterprise thereon whlch it 
might see fit to estabiish. The fourteenth paragraph was: 

"The right is hereliy granted to the App.ilachiau Company to use during 
this lease the openings and passageways, tracks and appliances In and through 
any mine opeued or that may be opeued uuder riiis Uase ou the leased piem- 
ises, for the purpose of taklng coal from other lands of the Appalachiaa 
Company or from the lands of others lyiug adjoiumg tlie ieaseu liUids on 
whirh sald mines are situa ted, even though the coal in the said mines on the 
leased premises herein may hâve been exhausted." 

The compensation to be paid by the Appaiacliian Company was provided 
as folio ws: 

"The Appalachian Company shall in each year cause to be taken from the 
mines on the above-described property a quantity of coal not iess than the 
numher of tons herein specified. — a ton bein? est'mntPd at 2.000 ponnds.— 
to wit: Buring the first year of th1s lease. 2.'i0.noo tons; during the second 
year of this lease, 300,000 tons; during the third year of this lease, 350,000 
tons; during the fourth year of this lease, 4(X),0iK) tons; during the flfth year 
of this iea.se, 4.ïO,000 tons; and during each year thereafter, not Iess than 
450,000 tons. The Appalachian Company shali pay to the Improvement Com- 
pany on ali coal, whether bituminous or canuel, taken from said mines, a roy- 
alty of not Iess than ten cents per ton of two thousand pounds, up to the 
minimum amount reciuired to be niined in each year, and upon any excess 
mined in any year over and above the minimum provided for that year, the 
royalty to be so paid as al>ove, siiall be six and one-fourth cents per ton. 
If in any year the amount so mincd sliall fail below the minimum provided 
for that year. the Ar)palachian Company sliall nevertheless pay to the Im- 
provement Company a sum as royalty equal to tlie amount which might be 
realized by said minimum at the rate of ten cents per ton." 

The Appalachian Company was required to ixiy the taxes and other légal 
assessments during the term. The royalties as above provided were to be 
paid as foliows: 

"Upon ail coal taken from the mines between the first day of December 
and the last day of May. both inclusive, in each yt^r, tlie royalty shail be 
paid on thé Last day of .lune following; and upon ail coal taken ont between 
the first day of June and the last day of Xovemlier. both inclusive, in each 
year, the royalty shall be paid on the last day of December foUowiug." 

The guarant.v with respect to the raiiroad was as ftllows: 

"The Improvement Company undertc.ker. and guaranties that said raiiroad 
Company [that is, the West Virginia, Pineviiie & Tennessee Raiiroad Com- 
pany], together with the Improvement Company, wiii malie, exécute, and de- 
liver to Raid Appalachian Company, and that said raiiroad eompany will 
duly perform, a con tract In substance as foliows, to wit: 

"(1) That the raiiroad eompany, wlthin six months after demand made by 
the Appalachian Company, will extend its exlsting Une of raiiroad from Its 
présent terminus near the Improvement Corapany's ovens up the Right Pork 
of Straight creek to a point opposite such new coal-mine opening or openings 
as may be made by the Appalachian Company; the length of such extension, 
however, not to exceed one mile, unless the Raiiroad Company shall désire 
to extend further, and the location thereof to be on elther side of Straight 
creek as the Raiiroad Company may détermine. 

"(2) That on or before January 1, 1894, from this date, the raiiroad eom- 
pany will build and complète, ready for use, a Une of raiiroad Connecting with 
its présent track, at a point near the junetion of the Right and Left Forks 
of Straight creek, and extending thence up said Left Fork to a point at or near 
the mouth of Ixjng Branch. 

"(3) That within six months after the completion of said road to Long 
Branch the Raiiroad Company will extend its road up said Left Fork to a 
point at or near the mouth of Sim's Fork, said road throughout to be of 
standard gauge, and with reasonable and practicable grades and curves. 
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"(4) That the railroad Company will maintain and keep In reasonably good 
repair its said railroad, eonstructed and to be consti'ucted as above mentioned. 

"(5) That upon completion of said railroad to Long Branch the Appalachian 
Company will at once open a mine or mines en the lands of the Improvement 
Company above described, near or accessible to snch extension, where it may 
be found practicable, and coal in workable quantity and marlietable quality, 
and will mine therefrom continuously duriug this loase an amount jf coal not 
less than at the average rate of two hundred and iitty tons per day from the 
time of sueh completion; and when said railroad shall hâve been extended 
to Sim's Fork thé Appalachian Company shall in like manner mine from said 
lands lying on the line of the branch extendlng up said Left Fork, if to be 
found practicable, and in workable quantity and marketable quality, not less 
than flfty additional tons of coal per day from the time tliat said extension is 
completed to Sim's Fork, but thèse quantifies not to increase the yearly mini- 
mum hereinabove required unless at the option of the Appalachian Company." 

Then foUow certain provisions as to the rlght of the Apijalachian Company 
to use the tracks provided, and the rental thereof. Section 7 of the eontract 
provided that, "if the Appalachian Company shall fail to pay the royalties 
within sixty days, tlie Improvement Company niiulit teriuinate ail rij,Tl]ts of 
the Appalachian Company, and déclare the agreement void, and take posses- 
sion of the leased premises," and that thereupou the Improvement Company 
might recover from the Appalachian Company the royalties due and accrued 
up to the date of the surrender of the leased premises, and that ail the 
improvements put by the Appalachian Company upon the land should be 
subject to the landlord's lien for rental in behalf of the Improvement Com- 
pany, and in addition thereto to a eontract lien hereby created in behalf of 
the Improvement Company and the Iljiilroad Company for the amounts due 
them, respectively, and for enforcing payment of the same. Further provi- 
sions of the eontract were as follows: 

"It is understood and agreed that, ont of the royalties and reniais to bo- 
come due in any year by the Appalachian Company under this eontract, ei- 
ther to the Improvement Company or the Railroad Con^pany, such portions of 
each or both as may be necessary to pay ofE and discharge any interest then 
due and unpaid, or about to become due, on the sp500,000 mortgage ÎJonds of 
the Improvement Company secured by its mortgage to the I/misvilh» Trust 
Company, trustée, dated February 1, 1802, recorded in the Bell county, Ken- 
tucky, clerk's office, in Deed Book Xo. 27, pages — , may be paid by the Ap- 
palachian Company for aocount of the Improvement Company to said Trust 
Company, to be applied by It to the payment and discharge of said interest 
of the Improvement Company." 

The fourteenth clause of the iease wag as follows: 

"If the Improvement Company and Railroad Company shall fail to con- 
struct or cause to be eonstructed the railroad herein provided for, or at any 
time shall fail. for sixty days aftcr notice and demand. to give to said Ap- 
palachian Company the use of said railroad as herein stipulated for, and as 
stipulated in the railroad eontract of even date herewitli, the Appalachian 
Company shall hâve the right to cancel this Iease from that date." 

The court below found that the défendant, the Appalachian Company, took 
possession of the leased lands about November 1, 1892, and contlnued to hold 
the property under the Iease until Aprii 20, 1894, when the défendant assumed 
to terminate the Iease under the fourteenth clause of the eontract referred to; 
that Mines A and B, which had been opened by the Improvement Company 
before the Iease was made to the Appalachian Company, were not in good 
workable condition as guarantied in the eontract; that the défendant, the Ap- 
palachian Company, was not able to mine the minimum amount of ooal of 
250,000 tons per annum from said mines within the flrst year, but that the 
said Company could bave mined much more than it did mine within the flrst 
year of the Iease; that the extension of the railroad up the Right Fork of 
Straight creelc, opposite the opening of Mine C, would hâve enabled défendant 
to hâve mined, with proper exertion and skill, the minimum amount of coal 
required by the eontract; that the défendant, after January 1, 1893, had to 
expend on Mines A and B, to make them workable under the guaranty. $3.500; 
and that the défendant expended, at the openings and inclines of Mine G, 
proper for mining, an extension of the railroad to that point, of $5,000. The 
v.73K.no.6— 64 
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oourt below held that the covenant by the Improvement Company that tbe 
Rallroad Ciompany would extend its Unes as provided in the contract was a 
oovenant Independent of the covenant to pay the minimum royalty, and was 
not a condition précèdent, and that, for a breaeh thereof, the défendant was 
entitled to damages which might be set off against the minimum royalty or 
rent accruing to the plaintifC under the contract; that, after estlmating and de- 
ducting the damages caused by the failure to construct the rallroad as agreed, 
and by the breaeh of the agreement to deliver the existing mines in a worka- 
ble condition, the amount due from the plaintifC to the défendant as minimum 
royalties from the time of tabing possession in November, 1892, until April 
28, 1894, when défendant caneeled the lease aad delivered up possession, was 
§27,137.56. 

Helm & Bruce, for plaintifE in error. 

Richards, Weissinger & Baskin, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAFT, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. 

The Appalachian Company, the plaintiff in error and the défend- 
ant below, Aies but three assignments of error. The flrst two are 
practically the same. They question the correctness of the ruling 
of the trial court that the covenant by the Improvement Company 
that the Railroad Company would construct the rallroad as therein 
specified was an independent covenant, and not a dépendent cove- 
nant, and a condition précèdent to the payment of the minimum 
royalty under the contract of lease. No argument has been ad- 
dressed to the court in support of the third assignment of error, and 
it must therefore be regarded as waived. Chamois Co. v. William- 
son (decided by this court at the présent term) 18 C. C. A. 662, 72 Fed. 
508. In their reply brief, counsel for the plaintiff in error seek to 
raise other questions; but, as no assignments of error embracing 
them hâve been flled, they will not be considered. 

The only question before us, then, is whether the covenant by the 
Improvement Company that the Railroad Company would construct 
the railroad in the manner provided in the contract was a condition 
précèdent to the payment of the minimum royalty under the lease. 
The learned district judge held that it was not, and we entirely con- 
cur with him. The lease was dated in October, 1892, and posses- 
sion was taken under it in November following. The railroad exten- 
sion up to Mine C was not to be completed until six months after 
a demand by the Appalachian Company, the railroad extending 
to the mouth of Long Branch was not to be completed before the Ist 
of January, 1894, and the railroad from Long Branch to Sim's Fork 
was not to be completed until six months thereafter; while the agree- 
ment to pay a minimum royalty began with the beginning of the 
lease, and the flrst royalty under the lease was due on the 31st of 
December, 1892. This was three months before it would hâve been 
necessary for the Improvement Company and the Railroad Company 
to hâve built the flrst extension of tiie railroad provided in the con- 
tract, even if demand had been made for it as soon as the Appa- 
lachian Company went into possession. The royalty for a year and 
a quarter would be due before the Long Branch extension had to 
be built, and the royalty for a year and three quarters would be due 
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before the Sim's Pork extension had to be built under the contract.. 
It is impossible, under such circumstances, that the covenant to pay 
the royalty and the covenant that the railroad should be extended 
were interdependent. The Appalachian Company protected itself 
in the contract by the provision of the contract that if the road was 
not extended it might terminate the lease. It did not exercise this 
privilège for nearly a year after a default on the part of the Improve- 
ment Company and the Eailroad Comnany to build the flrst exten- 
sion. Ail this time it remained in possession of the property and 
did coal mining. It is immaterial whether it was possible to mine 
the minimum amount of coal as provided in the contract without 
the railroad or not. If the Appalachian Company had intended to 
make its payment of the minimum royalty dépendent on the construc- 
tion of the railroad, it should hâve insisted on the présence of such 
a clause in the contract. It manifestly did not hâve this intention, 
beeause several installments of the royalty were due before ail the 
contemplated extensions of the railroad could be completed. The 
Appalachian Company had possession of the property of the Im- 
provement Company, and did mining thereon for nearly a year and 
a half. It would be an unjust construction of the contract that 
would permit the lessee to hâve so much of the beneflt moving to it 
under the contract without paying anything therefor. Especially is 
this true when the Appalachian Company had the right to terminate 
the lease and its liability under it in May or June of 1893, and yet 
failed to do so, and continued in possession for nearly a year there- 
after. 

Rules for determining whether covenants are dépendent or inde- 
pendent are like rules for construing wills. They are merely aids 
in ascertaining the intention of the minds of those who exécute the 
instruments. Often the intention is so clear that rules are of no 
service. Such is the case at bar; but, as extended référence has 
been made to the authorities upon the briefs of counsel, it is proper 
that we should shortly discuss them. The covenant to build the rail- 
road in this lease of mining rights cannot be distinguished from a 
covenant of a landlord to improve or repair leased promises at some 
time after the date when by the terms of the lease possession begins. 
In such a case, the authorities are uniform that a breach of the 
covenant to repair or improve is no défense to an action for rent un- 
der the lease. Lunn v. Gage, 37 111. 19 ; McCullough v. Cox, 6 Barb. 
386; McDowell v. Hendrix, 67 Ind. 513; Wright v. Lattin, 38 111. 293; 
Hunt V. Silk, 5 East, 449; Tayl. Landl. & Ten. §§ 265, 275. The 
same resuit must be reached in the case at bar by following either of 
two of the rules which Sergeant Williams lays down in bis notes to 
the case of Pordage v. Cole, 1 Saund. 319, 320, for determining wheth- 
er covenants are dépendent or independent. The flrst of thèse rules 
is as follows: 

"ir a day be appointed for payment oî money, or part of it, or for doing 
any otlier act, and the day is to liappen or may liappen before the thing 
which is the considération of tlie money or other act is to be performed, an. 
action may be brought for the money, or for not doing such other act before 
performance; for It appears that the party relied upon his remedy, and did 
not intend to malie the performance a condition précèdent. And so where: 
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no time Is flxed for performance of that whieh is the considération of tlie 
money or otlier act." 

As already explained, in the case before us, part of the minimum 
royalty was due under the contract before any of the new railroad 
track was built. Two semiyearly payments were due before the 
rest of the railroad extensions were to be completed. Henee it is 
plain that the Appalachian Company was relying upon its remédies 
on the covenant to secure its enforcement, and one of thcse was, in 
this case, a cancellation of the contract. 

Sergeant Williams' third rule is as follows: 

"Where a covenant goes only to part of tlie considération on botli sides, and 
a bi'eacli of sucli covenant may be paid for in damages, it is an independent 
covenant; and an action may be maintained for a breach of tlie covenant on 
tlie part of the défendant witliout averring performance in tlie declaïution." 

And the learned annotator, after citing a number of cases to sus- 
tain the rule thus stated, gives the reason for it as follows : 

"Hence it appears tliat the reason of the décision in tJiese and otber similar 
cases, besides the inequality of damages, seems to be tliat where a person bas 
received a part of tlie considération for whicli he entered into tbe agreement, 
it would be unjust that, because lie has not had the whole, he should there- 
fore be permitted to enjoy tliat part without either paying or doing anylhing 
for it. Therefore the law obliges him to perform the agreement on bis part, 
and leaves him to his remedy to recover any damage he may liave sustained 
in not having received tlie whole considération,"— citing Boone v. Eyre, 2 W. 
Bl. 1312; 1 H. Bl. 273; Gaœpbell v. Jones, Term E. 570; Dulie of St. 
Albans v. Sliore, 1 H. Bl. 279. 

In the case before us the minimum royalty was to be paid, not 
only for the coal taken from the mines to be reached by the rail- 
road extensions, but also, and in much greater part, for the coal 
taken from Mines A and B, which already had railroad connection. 
We hâve already alluded to the injustice of a construction which 
would permit the Appalachian Company to hâve ail the coal mined 
or which might hâve been mined from A and B, amounting to 750 
tons a day, for nothing. The principle announced in Sergeant Wil- 
liams' third rule finds illustrations in Lord Ellenborough's judgment 
in Hunt v. Silk, 5 East, 449, in Lyon v. Bertram, 20 How. 154, in 
Payne v. Bettisworth, 2 A. K. Marsh. 429, and in Nelson v. Oren, 41 
m. 18. 

The cases of Hoare v. Réunie, 5 Hurl. & N. 19, and Norrington v. 
Wright, 115 U. S. 188, 6 Sup. Ct. 12, relied on by plaintifE in error, 
hâve nothing in them conflicting with the construction placed by 
us on this lease. They were cases of mercantile contracts for the 
delivery of merchandise in monthly installments, and a failure by 
the vendor to deliver an installment in the time and manner pre- 
scribed was held the breach of a condition précèdent, entitling the 
other party to rescind. Their ratio decidendi is shown by the open- 
ing words of Mr. Justice G-ray in delivering the opinion of the court 
in the latter case. He said: 

"In contracts of merchants time is of the essence. The time of shipment is 
the usual and convenient means of flxing the probable time of arrivai, with a 
View of providing fvinds to pay for thegoods,oroffultilling contracts with third 
pensons, A etatement descriptive of the subject-matter, or of some material 
incident, such as the time or place of shipment, is ordinarily to be regarded as 
a warranty, In the sensé in which that tenn Is used in Insurance and mari- 
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time law; that is to say, a condition précèdent, upon the failtire or nonper- 
formance of wliich the party aggrieved niay repndiate tlie wliole contract." 

It will be seen that cases of this class rest on tlie exigencies of 
mercantile business, and, like warranties in maritime insurance, are 
based "ultimately on custom and usage. But, conceding to thèse dé- 
cisions ail the effect claimed for them, there is nothing in them from 
which it can be inferred that the vendee can avoid paynient of the 
contract price for the installments already received and used by him; 
and yet that is, in reality, what the Appalachian Conij)auy seeks to 
do hère. 

The judgment of the circuit court is affirmed. 
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(Circuit Court of Appealis, Eiglith Circuit. Mardi oO, 1890.) 

No. 44.3. 

COKSTITUTIOÏTAL LAW — StATING PURPOSB OF SïATUTE IN TlTLB — NeBRASKA 
CONSTJÏUTIOK. 

By an act, passed in 1879, tlie législature of Nebraska enacted a gênerai 
System of assessment and taxation of property, wliicli provided, among 
other things, tliat tlie roadbed, right of way, tracks, dépôt grouuds, and 
buildings and rolling stock of any railroad company should be returued by 
its ofiicers to tlie auditor of public accounts, assessed by the state Iward of 
equalization, and certitied to tlie clerks of the several counties throush 
which tlie road rau in proportion to the number of miles in such eountio.'i, 
respectively. By section 79 of an act passed in 1887, incorporating mctro- 
politan cities, and defining tlieir powers, tlie législature gave power to such 
cities to assess certain buildings within the right of way or aloug the track 
of any railroad company, used for purposes of rent by such company, or 
for purposes other tlian the ordinary opérations of such company, and 
not appearing on the county rolls beoause not returned to the state ofliecrs 
with the railroad property as such. In 1891 an act was passed, entitled 
"An act to amend sections n * * * 79 * * «" of the act of 1S87, 
"and to repeal said sections so amended." This act introdnced iuto 
that of 1SS7 a provision that the riglit of wiiy of any railroad in a (;it>' 
should inclnde only .59 feet of hind on each side of tlie main tracks, and 
that ail lands and buildings outside of such 50 feet should be assessed by 
the City authorities. In 189;j auother act was passed. enritlrd "An act 10 
amend sections 1 * * * 79 * * * of" the act of 1887, "as sub- 
seciuently amended, and to repeal said sections as heretotore existing." 
By this amendment tlie city authorities were authorisicd to list and as- 
sess the roadbed, right of way, tracks, dépôt buildings, and grounds and 
ail the property of any railroad company within the city, and not appear- 
ing on the county rolls by reason of having been returned or listed to tlie 
state auditor. He.ld, that the acts of 1891 and 1893 violated the provision 
of section 11. art. 3, of the constitution of Nebraska tliat "no bill shall 
contain more than one subject and the sanie shall be clearly expressed in 
Its title," since the acts contained provisions relative to a subject-matter 
not dealt with by the aet amended. conferred new powers on tlie city au- 
thorities, and that of 1891 undertook to define the limits of a railroad right 
of way, none of such pui-poses being sutHciently indicated by the titles of 
the acts; and, accordingly, that the acts were void. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

On March 1, 1879, the législative assembly of the state of Nebraska passed 
an act containing 184 sections, entitled "An act to provide a System of reve- 
nue." Laws Neb. 1879, pp. 273-349. The act In question outlined and es- 
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tablished a gênerai scheme for the assessment of ail property withln the state- 
through the agency of township and precinct assessors, and the assessment,, 
when completed, was made the basis of taxation for ail local purposes; that 
Is, by countles, townships, cities, and school districts, as well as for the sup- 
port of the State government. Sections 39 and 40 of that act, relative to the 
taxation of rallroad and telegraph companies, as amended by an act approved 
on February 28, 1881 (Laws Neb. 1881, c. 70), were as foUows, to wlt: 

"Sec. 39. The président, secretaiy, superintendent, or other principal account- 
ing offlcers within this state, of every railroad or telegraph company, whether 
Incorporated by any law of this state or not, when any portion of the property 
of said railroad or telegraph company is situated in more than one county, 
shall list and return to the auditor of irablic accounts for assessment and tax- 
ation, verifled by the oath or affirmation of the person so listing, ail the fol- 
lowing described property belonging to such corporation on the flrst day of 
April of the year in which the assessment is made within the state, viz.: 
The number of miles of such railroad and telegraph Une in each organized 
county in the state, and the total number of miles in the state including the 
road-bed, right of way and superstructures thereon, main and side tracks, de- 
pot buildings and dépôt grounds, section and tool houses, rolling stocli and Per- 
sonal property necessarj' for the construction, repairs or successful opération 
of such railroad and telegraph Unes; provided, however, that ail machine and 
repair shops, gênerai office buildings, store houses, and also ail real and Per- 
sonal property outside of said right of way and dépôt grounds as aforesaid, 
of and belonging to any such railroad and telegraph companies, shall be list- 
ed for the purposes of taxation by the principal offlcers or agents of such 
companies with the precinct assessors of any precinct of the county where 
said real or personal property may be situated in the manner provided by law 
for the listing and valuation of real and personal property. 

"Sec. 40. The return to the auditor of public accounts herein provided shall 
be made on or before the 5th day of April, annually. * * * As soon as 
practicable after the auditor has recel ved the said return or procured the 
information required to be set forth in said return, a meeting of the state 
board of equalization consisting of the governor, state treasurer and auditor, 
shall be held at the office of said auditor, and the said board shall then value 
and assess the property of said corporation at its actual value for each mile 
of said road or line, the value of each mile to be determined by dividing the 
sum of the vphole valuation by the number of miles, of such road or line. 

"Said board shall not assess the value of any machine or repair shop, gên- 
erai office buildings, store houses, or any real or personal property situated 
outside of the riglit of way or dépôt grounds of said company. On or before 
the 15th day of May, or so soon thereafter as the board, or any two thereof , 
shall hâve made and determined said valuation and assessment, the auditor 
shall certify to the county clerks of the several counties in which the property 
of the aforesaid corporation, or any part thereof may be situated, the assess- 
ment per mile so made on the property of such corporation, specitying the 
number of miles and amount in each of such counties. Ail such propert.r 
shall, for the purpose of taxation, be deemed personal ijroperty and placed on 
the tax list as hereinafter provided." 

Subséquent sections of the act made It the duty of the county clerk of the 
respective counties of the state, when the assessment roU was completed and 
duly revised, to make out a tax list for the use of the county treasurer, with a 
warrant thereto attached for the collection of the various taxes therein speci- 
fled. 

Section 85 of the act was as follows: "Railroad and telegraph property as- 
sessed by the state board of equalization as provided in section 40, shall be ap- 
portioned by the county elerk among the respective precincts, townships, 
school districts, road districts, cities, and villages in which the same may be 
situated, entered on the tax list and collected by the county treasurer." 

Sections 39 and 40 of the gênerai revenue law of the state of Nebraska, 
above quoted, had not been repealed by any express législative déclaration to 
that effect prior to December 21, 1891, when the présent suit was instltuted. 

In the year 1887, the législative assembly of the state of Nebraska passed 
another act, entitled, "An act Incorporating metropolitan cities and defining, 
regulating, and prescribing their duties, powers, and government." Laws- 
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Neb. 1887, c. 10, pp. 105, 151. Section 79 of the last-mentloned act, omitting 
some immaterlal pi-ovisions, was as follows: "Sec. 79. Tbe mayor and council 
shall hâve power to levy and coUect taxes for gênerai purposes * * * ou 
ail the real estate and personal property within the corporate limlts of the city, 
taxable aecording to the laws of this state, including ail interests or bu.siness 
so taxable * * *; the valuation of such property to be taken from the 
last previous assessment roU of the proper county, and it shall be the duty 
of the county clerk to pennlt the city clei'k to mate ont from the asses.sment 
rolls of the county, an assessment roll for the city of ail property liable to tax- 
ation as above speciiled. « * * tJpon the completion of such copy of said 
assessment roll, the city clerk shall add to sald roll ail store houses, ware- 
liouses, shops, and other buildings within the right of way, or along, or ad- 
joining or adjacent to any side track of such railroad or within the right of 
way of sueli telegraph company, used for purpo&c of reut by said company or 
purposes other than the ordinal'}' opérations of said company, and not appear- 
ing upon the county rolls by reason of having been returned to the state board 
or otherwise as.se.ssed tlie same as personal property as near as may be to cor- 
respond with tlie .assessed value of like property on said county roll for the 
pui-pose of taxation for municipal pui-poses, and sucli assessment shall be 
subjeet to equalization by the city council the same as other property when 
sittiug as a board of equalization." The aforesaid section 79 was amended 
by an act approved on March 16, 1889 (Laws Neb. 1889, e. 13, pp. 89, 118), entl- 
tled: "An act to .amend sections 1 * * * 79 * * * of an act entitled 
'An act incorporating metropolitan clties and deflning, regulating and prescrib- 
ing their dutles, powers and govemment,' approved March 30, 1887, and to re- 
peal said sections as heretofore existing, and also to repeal sections 52, 53 and 
106 of said act." As amended in 1889, said section 79 was made to read as 
follows, omitting ,some immaterial provisions: "Sec. 79. The mayor and coun- 
cil shall hâve power to levy and colloct taxes for gênerai purposes * « * 
on ail real estate and personal property within the corporate limits of the 
city, taxable aecording to the laws of this state, including ail interests or 
business so taxable * * *; tlie valuation of such property to be taken from 
tlie last previous assessment roll of the proper county as corrected and equalized 
by the county eommissioners of said county, and it shall be the duty of the county 
clerk to permit tlie city clerk to make eut from the assessment roll of the county, 
an assessment roll for the city of ail property liable to taxation as above speci- 
fied. * * * Upon the completion of such copy of said assessment roîl, the 
city clerk shall add to such roll ail store houses, ware houses, shops and other 
Incildings, witlmi the right of way, or along or adjoining or adjacent to any side- 
track of such railroad, or within the right of ivay of such telegraph company, 
used for purpose of rent by said company, or purposes other than the ordinary 
opérations of said company, and not appearing upon the county rolls by reason 
of having been returned to the state board, and ossess the same as personal prop- 
erty as near as may be to correspond with the assessed value of like property on 
said county roll for the purpose of taxation for municipal purposes ; and such 
assessment shall be subjeet to equalization of the city council, the same as other 
property, when sitting as a board of equalization." 

On April 9, 1891, another act was passed by tlie législative assembly of the 
state of Nebraska, entitled as follows: "An act to amend sections 11 * * * 
79 * • * of chapter twelve (12) A, entitled 'Gities of the Metropolitan 
Class,' Oompiled Statutes, 1889, and to repeal said sections so amended and 
also to repeal section 31 of said chapter." Laws Neb. 1891, c. 7, p. 73. By 
the last-mentioned act of 1891 that clause of the aforesaid section 79 whlch 
Is placed in italics was made to read as follows: "The valuation of such 
property to be taken from the last previous assessment book or books of the 
assessor, assessing property for and within metropolitan cities, as by him 
returned and assessed. The city clerk shall annually make a copy of such 
assessment for the purposes of taxation as herein provided, and said assessor 
shall permit the making of the copy hereby contemplated. » * * TJpon 
the completion of such copy of sald assessment roll, the city clerk shall add 
to such roll ail store houses, ware houses, shops, and other buildings within 
the right of way, or along or adjoining or adjacent to any side track of such 
railroad, or within the right of way of such telegraph company used for 
purpose of rent by sald company, or purposes other than the ordinary opéra- 
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tlons of said eompany, and not appearing upon the eounty roUs by reason 
o£ having been retumed to the state board, and assess tlie same as personaJ 
property, and also ail lots and lands outslde of the right of way, which said 
right of way shall only include flfty feet of lands or lots abutting on each 
slde of the main tracks of any railroad, and assess the same as near as may 
be to correspond with the assessèd value of like property on said eounty 
roU for the purpose of taxation for municipal purposes; and such assessment 
shall be subject to equalization of the city council, the same as other prop- 
erty, when sitting as a board of equalization." 

Again, on April 7, 1893, by an aet passed by the législative assembly of the 
State of Nebraska, entitled "An act to amend sections 1***79*** 
of an act entitled 'An act incorporating metropolitan cities and deflnine. 
regulating and prescribing their duties, powers, and government,' approved 
March 30, 1887, or as subsequently amended, and to repeal said sections as 
heretofore existing,"— the final paragraph of section 79, above quoted, was 
further amended so as to read as follows: "Upon the completion of such copy 
of said assessment roll the city clerk shall add to such roll the road bed, 
right of way and superstructures thereon, main and side tracks, dépôt build- 
ings and dépôt grounds, section and tool houses, roUing stock, telegraph lines, 
and ail other property, real or personal, of any railroad or telegrapli eompany, 
within such city and not appearing upoij the eounty roUs by reason of having 
been returned or listed to the state auditor, or for any other reason, and assess 
the same' as near as may be to correspond with the assessèd value of like 
property on said eounty roll, for the purpose of taxation for municipal pur- 
poses; and such assessment shall be subject to equalization of the city coun- 
cil, the same as otlier property, when sitting as a board of equalization." 

The original bill of complaint was filed by the Union Pacific Railway Com- 
pany, the appellee, against the city of Omaha et al., subséquent to the pas- 
sage of the act of April 9, 1891, above mentioned, but prior to tlie passage 
of the act of April 7, 1893, supra. It alleged, in substance, that by virtue 
of the provisions of the constitution of the state of Nebraska the aforesaid 
act of April 9, 1891, was null and void, but that, notwithstanding its invalid- 
ity, the défendant the city of Omaha was assuming, in alleged compliauce with 
the provisions of said act, to define the limits of the plaintiff's right of way, 
and that it was also undertaking to place upon the tax list of the city, and 
to levy and assess taxes upon, a considérable amount of plaintiff's property, 
which was described in the bill of complaint, that was situa ted within ita 
right of way and dépôt grounds, and that had already been returned to and 
assessèd by the state board of equalization, in accordance with the gênerai 
revenue law of the state. In view of the premises, the plaintiff eompany 
prayed for a decree enjoinihg the city of Omaha and its ofiicers from entering 
upon its assessment roll, and from levying or collecting taxes upon, the plain- 
tiff's property that was thus situa ted within its right of way and dépôt 
grounds. Before the case was heard and determined, the aforesaid act of 
April 7, 1893, was passed and approved, whereupon the plaintiff eompany 
filed a supplemental bill, alleging that the act of April 7, 1893, was likewlse 
unconstitutional and void, and praying for similar relief against the enforce- 
ment of the provisions of that act. 

The circuit court, on final hearing, decided that the proceedings taken by 
the city authorities under the aforesaid acts of April, 1891 and 1893, to levy 
and eoUect city taxes on the various pièces of property described in the com- 
plaint, were, as charged in the bill of complaint, without autiority of law, 
and void. It accordingly awarded an injunction against the city of Omaha 
and its offlcers substantially as prayed for in the bill of complaint. From 
that decree the city bas prosecuted an appeal to this court. 

W. J. Connell, for appellant. 

John M. Thurston and W. R. Kelly, for appellee. 

Before OALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating tlie case as above, deliv- 
ered the opinion of the court 
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The question which arises on this appeal is whetlier the above- 
quoted provisions of the acts of April 9, 1891, and April 7, 1893, 
which empower the clerks of metropolitan cities to add to the city 
assessment roll certain railroad property therein specified, and to 
assess the same for city purposes, are valid or otherwise. The plain- 
tiff below contended, and the circuit court so decided, that tlie afore- 
said provisions of the acts of 1891 and 1893 were void, and of no ef- 
fect, because they were incorporated into the acts in which they are 
found in violation of that clause of section 11, art. 3, of the consti- 
tution of Nebraslia, which déclares that: 

"No bill sball contaln more than one subject and the same shall be clearly 
expressed in its title. And no law shall be amended unless the new act cou- 
tains the section or sections so amended and the section or sections so 
amended shall be repealed." 

Constitutional provisions of the same or very similar import are 
now found in the organic law of several states, and it has been gen- 
erally agreed that one of the leading objects intended to be accom- 
plished by placing such restrictions upon législative action was to 
prevent surreptitious législation. Another object was to prevent 
the union in the same act of incongruous matters or subjects of lég- 
islation that had no necessary or proper relation. Cooley, Const. 
Lim. (5th Ed.) pp. 170-173, and cases there cited. It is also very 
generally held that the constitutional inhibition in question ought 
not to be so construed as to embarrass législation "by making laws 
unnecessarily restrictive in their scope and opération," or by re- 
quiring ail the objects of a law to be stated with great fuUness and 
détail in the title thereof. Travelers' Ins. Co. v. Oswego Tp., 19 
U. S. App. 321, 322, 7 C. C. A. 609, and 59 Fed. 58; Tabor v. Bank, 
27 U. S. App. 111, 10 C. C. A. 429, 434, and 62 Fed. 383. At the 
same time the courts hâve endeavored on ail occasions to so interpret 
the provision as to put an end to the vicions practice of working into 
a statute, under a misleading title, important and radical changes 
in existing laws. In other words, they hâve so construed the or- 
ganic law as to make it serve the purpose which it was plainly in- 
tended to accomplish. In no state, perhaps, has the effort in tliis 
direction been more pronounced than in the state of Nebraska. Thus 
in one of the early cases which arose in Nebraska involving a con- 
struction of the constitutional provision now in question (City of Te- 
cumseh v. Phillips, o Neb. 305) it appeared that the législature had 
passed an act entltled, in substance, "An act to amend the gênerai 
incorporation law for cities of the second class, and to legalize cer- 
tain taxes." One section of the act contained a provision that "in 
ail cases in which cities of the second class had collected and ex- 
pended moneys collected from licenses for the sale of intoxicating 
liquors, such expenditures are hereby declared to be légal, and the 
same are ratified, and such cities are exonerated from any liability 
therefor." It was held that this section of tlie law was void, because 
it did not amend the gênerai incorporation law of cities of the sec- 
ond class in any respect, nor make any allusion to the legalization 
of taxes, for which reason the subject of the act was not disclosed 
by the title. In the case of Holmberg v. Hauck, IG Neb. 337, 20 
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N. W. 279, it was held that uuder an act entitled "An act to provide 
for the organization, government, and powera of cities of the second 
class having more than ten thousand inhabitants" tlie législature 
could not invest the police judge of the city with "concurrent and 
co-extensive jurisdiction with the county courts of ail ordinary ac- 
tions," because the power and jurisdiction thereby attempted to be 
conferred upon the police judge were not fairly comprehended by the 
title of the act. In the case of State v. Lancaster Co., G Neb. 474, 
it was held that the législature could not lawfully insert in a law 
entitled "An act to provide for township organization" provisions 
whereby the number of county officers were determined, and their 
duties deflned, or other provisions which materially changed the gên- 
erai revenue law of the state, because the title of the act was toc 
restricted to embrace provisions of the latter character. In Ives 
V. Norris, 13 Neb. 252, 13 N. W. 276, it was held that the following 
title, to wit, "An act regulating the herding and driving of stock," 
was not comprehensive enough to authorize a provision, found in one 
section of the act, allowing damages for the castration of animais in 
certain cases. So, in ïouzalin v. City of Omaha, 25 N(;b. 817, 41 
N. W. 796, it was held that in an act entitled "An act to incorporate 
cities of the flrst class and regulating their duties, powers and gov- 
ernment," it was unlawful to insert a provision declaring that "no 
court or judge shall grant any injunction to restrain the levy, en- 
forcement or collection of any spécial tax or assessment or any part 
thereof, made or contemplated being made to pay the cost of any 
improvement." See, also. Ex parte Thomason, 16 Xeb. 238, 20 N. 
W. 312; Burlington & M. R. R. Oo. v. Saunders Co., 9 Neb. 507, 4 
X. W. 240; Smails v. White, 4 Neb. 357; Sovereign v. State, 7 Neb. 
409 ; White v. City of Lincoln, 5 Neb. 505, 510. 

In the light of thèse principles, we proceed to consider whetlier the 
provisions complained of in the acts of 1891 and 1893 were adopted 
by the législature in sucli manner as will satisfy the constitutional 
mandate. It is to be observed, in the first place, that neither of said 
acts is a complète law in itsolf, but that each act professes to amend 
an existing statute. The act of 1891 purports to be an amendment 
of certain sections of chapter 1 2 A of the Compiled Statutes of 1889, 
entitled "Cities of the Metropolitan Class," while the act of 1893 
refers to the original act of March 30, 1887, as it stood before it was 
incorporated into the Compiled Statutes of 1889, and purports to 
amend certain sections of that act. It is obvions, therefore, that if 
thèse amendatory acts contain provisions relative to a subject not 
dealt with by the original act which they respectively profess to 
amend, the new or additional subject-raatter should hâve been re- 
ferred to in the ti^le of thèse acts, as otherwise it would be easy to 
ingraft upon an existing law any new provision, no matter how im- 
portant or foreign to its original purpose. The constitution contem- 
plâtes that the subject of every act shall be clearly expressed in its 
title, so that the members of the législature, and the public as well, 
may be advised, by reading the title, to what it relates. If it was 
permissible, therefore, to insert in the body of an act entitled an act 
to amend a certain section or sections of an existing law a subject- 
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matter of législation that was not dealt with by the original act, the 
object sought to be attained by the constitutional provision hereto- 
fore quoted could, in many cases, be easily defeated. 

Now, section 79 of the act of March 30, 1887, whieh provided for 
the incorporation of metropolitan cities, simply authorized the city 
clerk to add to the assessment roU ail storehouses, warehouses, shops, 
and other buildings within the right of way, or along, adjoining, or 
adjacent to any side track, of a railroad, used for purpose of rent by 
said Company, or purposes other than the ordinary opérations of 
said Company. It was probably assuraed by the législature that the 
class of property therein described, such as buildings used for pur- 
poses of rent, and not for the opération of a railroad, was in no prop- 
er sensé railroad property, and that under the gênerai revenue law 
it formed no part of the property that was returned to or assessed 
by the state board of equalization. For that reason the city clerk 
was authorized to add that class of property to the city assessment 
roll. But the act of 1887 left ail other property that was distinc- 
tively railroad property — such as the right of way and superstruc- 
tures thereon, main and side tracks, dépôt buildings and dépôt 
grounds, section and tool houses — to be assessed for city purposes, 
as provided in the gênerai revenue law, by the state board of equal- 
ization. It did not prétend to interfère with the gênerai scheme for 
the assessment of railroad property that was established by the gên- 
erai revenue law, and had been in force for several years. 

The act of 1891, however, marks a radical change in the method 
of assessing railroad property for the purpose of taxation by metro- 
politan cities that had been pursued under existing laws, and no in- 
formation or intimation of the proposed change in the method of as- 
sessment was given by the title of the act. The act declared, in ef- 
fect, that the right of way of a railroad within the limits of metro- 
politan cities should only include 50 feet of lands or lots abutting on 
«ach side of its main tracks, and that the city clerks of such cities 
should assume the functions of assessors, and assess ail lots and 
lands belonging to a railroad company which lay outside of the pre- 
scribed limits. This provision fixed an arbitrary limit to the right 
of way of every railroad within the boundaries of metropolitan cities, 
without référence to existing laws on that subject. Moreover, it 
withdrew from the jurisdiction of the state board of equalization a 
large amount of property that had previously been assessed by the 
board, and devolved upon city clerks the duty of assessing it for 
city purposes. 

The act of 1893 was even more far-reaching and radical in its opér- 
ation, in that it directed the city clerk, after he had copied the coun- 
ty assessment roll or book, to add thereto ail the property of every 
railroad within the city, including its roadbed, right of way, and su- 
perstructures thereon, main and sidetracks, dépôt buildings and de- 
pot grounds, etc., and to assess the same for the purpose of taxation 
for city purposes. This was directed to be done without référence 
to the fact that under the provisions of the gênerai revenue law the 
same property was required to be returned to the state board of 
equalization, to be by it assessed for taxation for ail purposes, wheth- 
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er gênerai or local. The title of this act, like the former, conyeyed 
no information of the important changes that would thereby be ef- 
fected in existing laws. 

In view of the premises, we conclude that so much of the acts of 
1891 and 1893 as attempted to confer on the clerks of metropolitan 
cities the enlarged authority heretofore described cannot be sus- 
tained as a valid exercise of législative power. Thèse acts contained 
provisions relative to a subject-matter that was net dealt with by the 
act which they professed to amend. They conferred a new power on 
city clerks of metropolitan cities, to wit, a power to assess for city 
taxation certain railroad property which, under the law as it stood, 
could only be assessed for such purpose by the state board of equal- 
ization. One of the acts also undertook to deâne the limits of a rail- 
road's right of way within the limits of metropolitan cities, without 
référence to the manner in which such rights of way had previously 
been flxed or deflned, which, beyond ail question, was a subject not 
touched by the act of March 30, 1887. Changes such as thèse in 
existing statutes could not be lawfully made unless the titles of the 
acts conveyed more spécifie information of what the several acts con- 
tained. This conclusion, in our judgment, is well warranted by the 
construction heretofore placed by the suprême court of Nebraska 
upon that clause of the constitution of the state to which the présent 
discussion relates. Indeed, considering the manner in which provi- 
sions of "great pith and moment" were worked into the body of an 
existing statute by législative enactments whose titles gave no inti- 
mation of the real purpose of the acts, it is évident, we think, that 
the case at bar is ruled by the principles enunciated in the cases 
heretofore cited. 

A further point is made by counsel for the city of Omaha to the 
effect that the injunction awarded by the circuit court in its final 
decree is, in any event, too broad. The contention in this respect, as 
we understand it, is as foUows: That if the acts of 1891 and 1893, 
which are the only ones complained of in the bill of complaint, are 
void, then section 79 of the original act of March 30, 1887, remains in 
full force; and that by the terms of that act the city cîerk is au- 
thorized to add certain buildings to the assessment roll, which he is 
precluded from doing by the terms of the présent decree. With re- 
spect to this contention we only deem it necessary to say that the in- 
junction as entered by the circuit court only relates to certain lots 
or parcels of land which are speciflcally described in certain exhibits 
attached to the bill of complaint, and it does not appear that the 
city clerk would hâve the power, under section 79 of the act of March 
30, 1887, to add any of the property thus described to the city as- 
sessment roll, even if we were disposed to concède that that section 
of the law is still in force. No occasion exists, therefore, to modify 
the provisions of the decree as originally entered, and it is hereby 
afflrmed. 
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AMERICAN RAILWAY UNION v. UNITED STATES. (Circuit Court 
of Appeals, Seventh Circuit. Marcli .5, 1S()6.) No. 197. Appeal from Circuit 
Court of the United States for tlie Xortliern District of Illinois. S. S. Greg- 
ory, W. W. Erwiu, and W. A. Sluimaker, for appellant. Edwin Walker, 
Sherwood Dixon, and Thomas E. Milchrist, for appellee. Dismlssed on 
consent of counsel. 



CENTRAL TRUST CO. OF NEW YORK et al. v. OATON. CENTRAL 
TRUST CO. OP NEW YORK v. ATLANTA & F. RY. CO. (Circuit Court of 
Appeals. Fifth Circuit. May 5, 1896.) No. 446. Appeal from the Circuit 
Court of the United States for the Northern District of Georgia. Henry B. 
Tompkins and E. E. Watkins, for appellants. R. Arnold, for appellee. Be- 
fore FARDEE and McCORMICK, Circuit Judges, and SPEBR, District 
Judge. 

FER CURIAM. The évidence supports the findings of the master, and the 
findings of the master support the decree. The decree of the circuit court 
is afiirmed. 



CITY OF EVANSVILLE v. DENNETT. (Circuit Court of Appeals, Sev- 
enth Circuit.) Questions of law certified to suprême court For décision 
of the suprême court, sce 16 Sup. Ct. 618. 



CRANE ELBVATOR CO. et al. v. STANDARD ELEVATOR CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. May 4, 1896.) No. 287. Appeal 
from the Circuit Court of the United States for the Northern District of 
Illinois. Dismissed on consent of counsel. 



DEBS et al. v. UNITED STATES. (Circuit Court of Appeals, Seventh 
Circuit. Mardi 5, 1890.) Xo. 196. Appeal from Circuit Court of the United 
States for the Nortliern District of Illinois. S. S. Gregory, W. W. Erwin, 
and W. A. Shumaker, for appellants. Edwin Walker, Sherwood Dixon, and 
Thomas E. Milchrist, for appellee. Dismlssed on consent of counsel. 



GABRIELSON v. WAYDBLL et al. (Circuit Court of Appeals, Second 
Circuit. April 7, 1896.) On pétition for rchearing. For former report, see 
19 C. C. A. 58, 72 Fed. 648. Before WALLACE, LACOMBE, and SHIPMAN, 
Circuit Judges. 

LACOMBE, Circuit Judge. I see no reason to modify the opinion hereto- 
fore rendered by this court, but at the same time wish to express my indi- 
vldual opinion that section 405 of the New York Code has no application to 
the case at bar, which was begun, not after, but before, the reversai or 
termlnatlon of the other action. 



GOODWIN et al. v. FOX et al. (Circuit Court of Appeals, Seventh Cir- 
cuit. October 7, 1895.) No. 21. Appeal from Circuit Court of the United 
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States for the Northern District of Illinois. J. N. Jewett and .T. .T. Ilerrick, 
for appellant Smith. J. P. Wilson and A. M. Pence, for appellees. Dis- 
missed on consent of counsel. 



GRAVER V. FAUROT. (Circuit Court of Appeals, Seventh Circuit.) Ap- 
peal from the Circuit Court of the United States for the Northern District 
of Illinois. Questions of law certifled to the suprême court. For décision 
of the suprême court, see 16 Sup. Ct. 799. 



THE HORACE B. PARKER. (Circuit Court of Appeals, First Circuit. 
April 23, 1896.) No. 140. On application for rehearing. For former report, 
see 18 C. O. A. 406, 71 Fed. 989. Before COLT and PUTNAM, Circuit 
Judges, and NELSON, District Judge. 

PBR CURIAM. Ordered, that whereas no judge who concurred in the 
judgment désires that the pétition for a rehearing be granted, except as to 
the matter of costs, the samè is denied except as to costs; and whereas 
both parties hâve, by leave of court, been heard on briefs on the matter 
of costs, it is further ordered that the judgment heretofore entered be re- 
scinded, and judgment be now entered as foUows: The decree of the district 
court is reversed, and the case is remanded to tliat court, with directions 
to enter a decree dividing equaily the damages and the costs in that court, 
with costs for the appellants in this court. 



NEW YORK, N. H. & H. R. CO. v. ROBERTS. (Circuit Court of Appeals, 
Second Circuit. May 12, 1S96.) Appeal from the Circuit Court of the United 
States for the Southern District of New York. Henry W. Taft, for appellant. 
Lamb, Osborne & Petty, for appellee. No opinion. Judgment affirmed. 



OFFICE SPECIALTY MANUF'G CO. v. ELBERT COUNTY. (Circuit 
Court of Appeals, Fifth Circuit. May 5, 1896.) No. 455. Error to the 
United States Circuit Court for the Northern District of Georgia. For 
former report, see 73 Fed. 324. Daniel W. Kountree and W. C. Glenn, for 
plaintiff in error. Alex. C. King and Jack J. Spalding, for défendant in 
error. Before PARDBE and McCORMICK, Circuit Judges, and SPEEB, 
District Judge. 

PER CURIAM. The demurrer to the plaintifC's déclaration was properly 
sustained. The argument in this court suggests that the plaintiff in error 
may, notwithstanding, hâve a valid claim against the county of Elbert, and 
that the judgment of the circuit court sliould be without préjudice to the 
prosecution of such claim. The judgment is amended by adding the words 
"without préjudice," and, as so amended, is aflirmed. 



ST. LOUIS & S. F. RY. CO. v. JAMES. (Circuit Court of Appeals, Bighth 
Circuit.) Error to the Circuit Court of the United States for the Western 
District of Arkansas. Questions of law certifled to suprême court. For 
décision of the suprême court, see 16 Sup. Ct. 621. 



SMITH v. TEXAS W. BY. CO. (Circuit Court of Appeals, Fifth Circuit. 
April 13, 1896.) No. 487. Dismissed. pursuant to sixteenth rule. 
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SOUTHWESTBRN R. CO. v. CENTRAL RAILROAD & BANKING 00. 
OF GEORGIA et al. (Circuit Court of Appeals, B'ifth Circuit. April 7, 
1896.) No. 222. Dismissed per stipulation, the matters involved having been 
compromised and settled between the parties. 



UNITED STATES v. LAWS. (Circuit Court of Appeals, Sixth Circuit.) 
Error to the Circuit Court of the United States for the Southern District of 
Ohio, Western Division. Questions of lavv certified to tbe suprême court. 
For décision of the suprême court, see 16 Sup. Ct. 998. 



WINDBTT V. UNION MUT. LIFE INS. CO. et al. (Circuit Court of Ap- 
peals, Seventh Circuit. November 7, 1895.) No. 235. Appeal from Cir- 
cuit Court of the United States for the Northern District of Illinois. W. P. 
Black, for appeliant. Franli L. Wean, George AV. Smith, and George L. Pol- 
lock, for appellees. Dismissed for failure to print the record. 
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